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FOREWORD 


TRADE CASES reports the full, official texts of all decisions 
rendered by the higher courts, state and federal, in cases involving 
antitrust, Federal Trade Commission, and other trade regulation law 
problems. In addition, many lower court decisions and attorney gen- 
erals’ opinions are included, either in full or in digest. For extra good 
measure, antitrust consent decrees are included in full text. 


The Sherman and Clayton Antitrust Acts, the Robinson-Patman 
Price Discrimination Act, and the Federal Trade Commission Act are 
the principal federal laws interpreted and applied by these decisions. 
The state fair trade acts (involving resale price maintenance), unfair 
practices acts (involving sales below cost), and price discrimination 
and basic antitrust laws are the state laws concerned in these cases. 


This volume, cited 1944-1945 TRADE CASES, contains exact 
reproductions of the decisions as reported in the “ ’44-’47 Court Deci- 
sions” volume of the CCH Trade Regulation Reports from February 
1944 through December 1945. 


Decisions are designated by the identical paragraph numbers 
under which they originally appeared in the Trade Regulation Reports, 
thus facilitating direct and cross reference. 


Each decision is preceded by: (a) the full name of the case; 
(b) the name of the court, the docket number, and the date of the 
decision; (c) an accurate, succinct and informative headnote, with 
emphasis on the main issue; (d) a reference to all paragraphs in the 
compilations of the Ninth Edition of the Trade Regulation Reports 
which are pertinent to the subject matter of the case; and (e) the names 
of attorneys representing the litigants, whenever available. 


Effective indexing is provided to afford quick and convenient 
contact with any case by reference to its paragraph number. The 
indexing system includes: 


(a) Table of Cases (blue pages). Alphabetical, with complete 
listings under plaintiffs’ names and cross references under 


Foreword 


defendants’ names. The official and national reporter 
citations are included when available. 


(b) Indexes (yellow pages). Complete and detailed. In addition 
to the General Topical Index, covering all of the deci- 
sions in the volume, special indexes are provided to: 

(i) Antitrust Consent Decrees 
(ii) Attorney Generals’ Opinions 
(iii) Federal Trade Commission Cases 
(iv) Robinson-Patman Act Cases 
(v) State Fair Trade Act Cases 
(vi) State Unfair Practices Act Cases 


This thorough indexing affords instant contact with any case 


(a) by case name, and (b) by subject matter. 


In planning and producing TRADE CASES, the aim of the 


publisher throughout is to make this volume of the utmost utility in 
the important and extensive field of trade regulation. The user’s time 
is saved by the concentration on the subject of trade regulation (no 
time is lost leafing through irrelevant cases) ; by the single reporting 
medium for courts of all jurisdictions; and by the explanatory head- 
notes—clearly stated captions written by specialists in trade regulation law. 


COMMERCE CLEARING Houses, Inc. 


TRADE CASES 


A Comprehensive Re- 
porter of Decisions Ren- 
dered by Federal and 
State Courts Throughout 
the United States on Anti- 
trust, Federal Trade Com- 
mission, and Other Trade 
Regulation Law Problems 


1944-1945 
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Table of Cases...... at page ix 
Court Decisions... .. at page 57,201 
INGEXES seeds tris. sade: at page 58,027 
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A COMPLETE LIST OF THE CASES REPORTED IN THIS VOLUME, 
ARRANGED ALPHABETICALLY BY NAMES OF PLAIN- 
TIFFS, WITH CROSS REFERENCES UNDER 
DEFENDANTS’ NAMES* 


Each case name is followed by the name of the court rendering the opinion, 
the official or national reporter citation if available at the time of printing, 
and the number of the paragraph in this volume at which the case is reported. 


*Cases in which the “United States” is a party are listed under the name of the 


other party only. 
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A. P. W. Paper Co., Inc. v, FTC, CCA-2, 
PAOY Feds (20) 4 24usee ek ae ie oe .. 57,376 

Adam Electric Co. v. Westinghouse Electric 
& Mfg. Co., CCA-8, 146 Fed. (2d) 165. .f 57,329 

Adams (See ‘‘People ex rel. Massarsky v.’’) 

Air-Way Electric Appliance Corp. et al. (See 
“Ohio Citizens Trust Co. v.’’) 

Alexander’s Department Stores, Inc. v. Ohr- 
bach’s Inc. et al., N. Y. Sup. Ct., App. 
Div:c249 Na ¥..S: (24).563 2 2. a. 1 57,387 

Allen Calculators, Inc., v. Nat’] Cash Regis- 


ter Co. and U. S., U. S. Sup. Ct., 64 S. 

CEBOOS me ae aria: @ ema. (228) ¥ 57,237 
Allied Van Lines, Inc., et al.; U. S. v., DC 

Ill. (consent decree) ........ ef 57,427 


Alma's Home Made Candies v. FTC, CCA-8, 
WAS MINOCG (ZG) She hea cine Scgehey sasha oue tome 1 57,265 
Aluminum Co. of America; U. S. v. 
. transferred to CCA-2 6-12-44 
. reversed, CCA-2, 148 Fed, (2d) 416...{ 57,342 
American Book Co. (See ‘‘State of Oklahoma 
etc. v.’’) 
American Bowling & Billiard Corp. (See 
“Brunswick-Balke-Collender Co. v.’’) 
American Can Co. (See ‘‘Bruce’s Juices, 
Ine. v.’’) 
American Chain and Cable Co., Inc. et al. 
v. FTC, CCA-4, 142 Fed.” (2) 909:.... q 57,251 
American Drug Corp. v. FTC, CCA-8, 149 
OG (2G) GOS) een see apsinele wie me Siero cle caher« q 57,381 
American Fuel & Power Co. etc., In re 


. appeal dismissed, U. S. Sup. Ct., 322 U.S. 
379 1 57,243 


(See also “Columbia Gas & Electric Corp. 
v. U.S. et al.’’) 

American Optical Co. v. N. J. Optical Co. 

et al., DC Mass., 58 F. Supp. 601 ..... 1 57,360 
American Optical Co. et al.; U. S. v.. DC 

N. Y. (motion to amend answer denied) 

Ra Net a tae Ratatat Bit rasta ol chet duet aba ot satan os 7 57,414 
American Sales Book Co., Inc. (See ‘‘Stand- 

ard Register Co. v.’’) 


| American Tobacco Co. et al. v. U. S., CCA-6, 

147, Fed.(24)..93 So .Sei ie oes eee 57,317 

Andelman (See ‘‘Associated Perfumers Inc. 
v.’’) 

Anich et al. (See ‘‘Dunkel Oil Corp. v.’’) 

Aqua Systems Ine. et al. (See ‘‘Pfotzer v.’’) 

Arden (E.) Sales Corp. v. Gus Blass Co., 
CCA-8, 150 Fed. (2d) 988....... .. .. 957,400 
cert, denied, U. S. Sup. Ct. 12-3-45, 326 

UgS a7 73 OOt os Cta25). 

Associated Laboratories v. FTC, CCA-8, 143 
Hedi: (20)).4316 (20 SERS Le Bele 1 57,258 
CCA-2, 150 Fed. (2d) 629............ 1 57,391 

»“Associated Perfumers Inc. v. Andelman et 
al., Mass. Sup. Ct., 55 N. E. (2d) 209... 57,248 
Associated Press et al, v. U. S. 
. affirmed, U. S. Sup. Ct., 326 U. S. 1, 65 
SPS CEPA V6.0 erence te sect create) here ace 1 57,384 


Association of American Railroads et al., 
. DC Neb. (mo. for bill of particulars par- 
tially denied; mo. to dismiss den.) 4 


BeORe De510ncs terete eee { 57,417 
Atlantic Packing Co. et al. v. FTC, CCA-3, 
150; Fed $(24)i757 249 eee nae ee 1 57,337 


Auctioneers Ass’n of Southern California et 
al. (See ‘‘Ward v.’’) 
Auditorium Conditioning Corp.; U. S. 
. DC N..Y. (consent decree)........... rr 57,428 


B 


Ball Bros. v. U. S. (See ‘‘Hartford-Empire 
Co. et al. v. U. S.’’) 

Ball etc. v. Paramount Pictures, Inc., et al., 
DC Pa., 57 Fed. Supp. 505...... YEN { 57,299 
SEO Bis 4 Dien Resmi) 194 clos cte: core sues fo ois f 57,311 

Bank of New York (See ‘‘Nasman et al. v.’’) 

Bausch & Lomb Optical Co. et al. (See 
“Sager Glove Corp. v.’’) 

‘Bausch & Lomb Optical Co. et al.; U.S. v. 

. affirmed, U. S. Sup. Ct., 321 U. S. 707, 
GaSe Cte SOS ere coterie sie evciavelavaicieleiets { 57,224 
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Beaumont Insurance Exchange, Inc., et al. 
(See ‘‘State of Texas v.’’) 
Beegle Tie Service Co. v. Thomson etc, 
cert. denied, U. S. Sup. Ct. 5-15-44 
Bendix Aviation Corp.: In the Matter of the 
Application of, DC N. Y., 58 Fed. Supp. 


O58) ee awh 3 to et note ae ee 1 57,339 
Bigelow et al. v. RKO Radio Pictures, Inc., 
et al., CCA-7, 150 Fed. (2d) 877........ q{ 57,402 


Blass Co. (See ‘‘Arden (E.) Sales Corp. v.’’) 
Body-Steffner Co. v. Flotill Products, Inc., 
Cal. Dist. Ct. of App., 63 A. C. A. 712, 


147k PE (2A) 8449. F29O. See ees {| 57,257 
Boillin-Harrison Co. v. Lewis & Co., Tenn. 
SupMCth187 7S:. Wet (2d) 7 tee ae. came 1 57,341 
Book-of-the-Month Club, Inc. (See ‘‘Trant 
Ven 
Borax Consolidated Ltd. et al.; U.S. v. 
DC Cal:, 62.260. SUDDnc20 eer 1 57,398 
. DC Cal. (consent decree)............. 1 57,410 
Bradley Co., Allen, et al. v. Local Union 
No. 3 etc. et al. 
. Teversed, CCA-2, 145 Fed. (2d) 215 f 57,293 
. reversed, Us S. Sup, Ct., 325 U.S: 797, 
65. Ss Oth 155s. (Ses it. Maes ee 1 57,386 
Branch et al. v. FTC, CCA-7, 141 Fed. (2d) 
Ba hee Ne in, Oe SOI eee eR ROR 7 57,215 


Brennan et al. (see ‘‘Harper et al. v.’’) 

Brosious, v. Pepsi-Cola Co. et al. 

DC iPa., 59 Med. Supp: 429 (2-252. 4. 1 57,343 

Brown Forman Distillers Corp. v. U. S. (See 
‘Frankfort Distilleries Inc. v. U. S.°’) 

Bruce’s Juices Inc. v. American Can Co.,. 
Fla. Sup. Ct: 22:So., (2d) 461. saat: ff 57,295 

Bruning Co. Ine. et al. v. FTC (See ‘‘Dietz- 
gen Co. v, FTC’’) 

Brunswick-Balke-Collender Co. v. American 
Bowling & Billiard Corp., CCA-2, 150 Fed. 
(20)2 6G en Bee .. 957,357 

. cert. denied, U. S. Sup. Ct. 10-22-45, 326 
UE 'S2757,66, S.Ct. 99 

Burt v. Woolsulate Inc., Utah Sup, Ct., 146 

Pic(2d) 4203 15. RE 2 nh AE § 57,217 


Byoir; In the Matter of the Application of, 


= DCN: SoU AGR: acer Oe ee 1 57,323 
Byoir; U. S. v., 
. DC Tex., 5g Fed. Supp. 273........... 1 57,324 
5 DOSN BY ere. Fk Se ee... A ee f 57,352 
Cc 


California Alkali Export Ass’n Inc. et al. v. 
U. S. (See ‘‘United States Alkali Export 
Ass’n Ine, et al.; U.S. v.’’) 
California Retail Grocers & Merchants 
Ass’n et al. v. U.S. 
. cert. denied, U. S. Sup. Ct. 4-24-44, 322 
U.S. 729, 69 S. Ct. 945 
Camrel Co. Inc. v, Paramount Film Distrib- 
uting Corp. et al., DCN. Y¥........... q 57,233 
Camrel Co. Inc, v. Skouras Theatres Corp. 
et al., DCN. J., 57 Fed. Supp, 811... .§ 57,380 
Charles of the Ritz Distributors Corp. v. 
FTC, CCA-2, 143 Fed. (2d) 676...... q 57,267 
Charline’s Cut Rate Inc. (See ‘Rubinstein 
Inc., Helena, v.’’) 
Chaso Tool Co., Inc, (See ‘‘Landis Machine 
Co. v.’’) 
Cinader v. FTC, CCA-2, 141 Fed. (2d) 1022 
eae dige ax o's Oat a Tair are eae URI OTe Tortie AM Steere oan 1 57,235 


Clark Oil Co. et al. v. Phillips Petroleum 


Co. et al., DC Minn, 56 Fed. Supe: 569 
. 957,294 
. affirmed, CCA-8, 148 Fed. (2a) 580. 9 57,358 


. cert. denied, U. S. Sup. Ct. 10-8-45, 66 S. 


Ctr42 
Coleman v. Whisnant et al., N. C. Sup. Ct., 
3548.0. 42d): 647-5 oc to cones none 1 57,424 


Collins v. U. S. (See ‘‘Hartford-Empire Co. 
et al. v. U. S.’’) 

Columbia Gas & Electric Corp. v. American 
Fuel & Power Co. etc. et al. (See ‘‘Ameri- 
can Fuel and Power Co., etc., In re’’) 

Columbia Gas & Electric Corp. v. U.S. et al., 
CCA-6, 151 Fed, (2d) 461............ 4G 87, 412 
. cert. denied, U. S. Sup. Ct. 10-14-46, 329 

UES.737767'S. Ct... 48 

Container Patents Corp. v. Stant et al., 
CCAL7 i43u hed. (2d)170 ee eee q 57,283 
. cert. denied, U. S. Sup. Ct. 10-9-44, 323 

U..S4734; 65:S.2Cb274 

Continental Oil Co. et al. (See ‘‘Koss v.’’) 

Corn Products Refining Co. et al. v. FTC, 
CCA-7, 144 Fed. (2d) 211... 54M SeseOs 
affirmed, U. S. Sup, Ct., 324 U. S. 726.{ 57,363 

Cornell-Dubilier Electric ~+Corp. (See 
“Sprague Electric Co. v.’’) 


Corning Glass Works et al. v. U. S. (See 
‘“Hartford-Empire Co. et al. v. U. S.’’) 
Costanzo Coal Mining Co. v. Weirton Steel 
Co., DC W. Va., 58 F. Supp. 493....... f 57,328 
. CCA-4, 150 Fed. (2d) 929.......... § 57,397 
. cert. denied, U. S. Sup. Ct. 11-5-45, 326 
U.S. 765, 66'S, Ct. 147 


Cottingham et al. v. Engler etc., Tex. Ct. 


of Civ: App., 178 S. W. (2d) 148......... 1 57,245 
Crescent Amusement Co., Inc., et al.; 
USSs ¥: 
. U. S. Sup. Ct., 323 U. S. 173, 65 S. Ct. . 
DOA 8 ie. sah. 3. Seep thie he Se ote mn ieee See 1 57,316 


Crosby Steam Gage & Valve Co. v. Manning, 
Maxwell & Moore, Inc., DC Mass. . 7 57,336 
Crumboch (See ‘‘Hunt’s Motor Freight and 
Food Products Transport v.’’)” 
Cummer-Graham Co. v. Straight Side Bas- 
ket Corp., CCA-5, 142 Fed. (2d) 646. . 57,241 
. cert. denied, U. S. Sup. Ct. 10-9-44, 323 
Ui S726, 65'S. ‘Ct. 60 
Cummings-Landau Laundry Machinery Co. 
v. Koplin et al. 
. reversed, Ill. Sup. Ct., 54 N. E. (2d) 462 
vainote oth Gah Ghee aia ee ee ee { 57,221 


Dauphin Inc. (See ‘‘Elgeen Novelty Co. v.’’) 

Dearborn Supply Co. v. FTC, CCA-7, 146 
Ped. C20) Sse nce ee oe ee 1 57,318 

DeBeers Consolidated Mines, Ltd.; U. S. v., 


vs DOSING Yt ier oer cee ee ts een 1 57,354 
. reversed, U. S. Sup. Ct., 325 U. S, 212, 
65°S. CeOLIS0 5. oat es { 57,373 
Diamond Match Co. et al.; U. S. v., DC 
SDCUN. 2 Vitis. Sct: eka ee 9 57,292 
Dickson, Stewart (See “Smith Iron Co., 
A. L., v."’) 
Dietzgen Co. et al. v. FTC, CCA-7, 142 Fed. 
(20) 3215 ee eee 1 57,216 


. Cert. denied, U. S. Sup. Ct. 10-9-44, 323 
Us S:-7230: 65S. Ct. 66 
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COURT DECISIONS 
1944-1945 


_ [57,201] The Mercoid Corporation v. Mid-Continent Investment Company and 
Minneapolis-Honeywell Regulator Company. 


Hy aoe Court of the United States. Nos. 54 and 55, October Term, 1943. January 


Risers writs of certiorari to the United States Circuit Court of Appeals for the Seventh 
1t. 

The principle that the owner of a patent may not employ it to secure a limited monopoly 
of an unpatented material used in applying the invention is applied where the unpatented 
device is itself an integral part of the structure embodying the patent, and the defense that 
plaintiff in an infringement suit was violating the anti-trust laws is sustained. Failure of 
the parties to interpose the same defense in earlier litigation does not foreclose the Court 


from withholding aid from a patentee where a patent is misused. 
See the Sherman Act annotations, Vol. 1, {| 1270.131. 


Reversing 133 Fed. (2d) 803. 


For petitioner: Langdon Moore, Washington, D. C.; George L. Wilkinson, Chicago, III. 


_ For respondent: William P. Bair and Will Freeman of Bair & Freeman, Chicago, III; 
Richard Spencer, Chicago, IIl.; Richard L. Johnston, Chicago, IIl.; Lloyd C. Root, Chicago, 


Ill.; George H. Fisher. 


Mr. Justice Doucras delivered the opinion of the Court. 
a separate opinion in which Mr. Justice MurpHy concurs. 
a dissenting opinion in which Mr. Justice REED joins. 


Mr. Justice BLack delivered 
Mr. Justice Roperts delivered 
Mr. Justice JAcKson and Mr. Justice 


FRANKFUuURTER also delivered dissenting opinions. 


[Proceedings Below] 


This suit was brought by respondent, Mid- 
Continent Investment Co., against petitioner, 
Mercoid Corporation, for contributory in- 
fringement of the Cross combination patent 
No. 1,758,146, issued May 13, 1930, for a 
domestic heating system. Mercoid in its an- 
swer denied contributory infringement and 
alleged that Mid-Continent should be barred 
from relief because it was seeking to extend 
the grant of the patent to unpatented devices. 
The alleged improper use of the patent was 
also the basis of a counter-claim filed by 
Mercoid in which it was averred that Mid- 
Continent and its exclusive licensee under 
the patent respondent, Minneapolis-Honey- 
well Regulator Co., who was brought in as a 
party plaintiff, had conspired to expand the 
monopoly of the patent in violation of the 
anti-trust laws. Mercoid asked not only for 
declaratory relief but for an accounting and 
treble damages as well. The District Court 
found that Mercoid did not contribute to the 
infringement of the Cross patent; that re- 
spondents had conspired to establish a 
monopoly in an unpatented appliance beyond 
the scope of the patent and in, violation of 
the anti-trust laws; and that respondents 
were in no position to maintain the suit be- 
cause of that conspiracy. Mercoid was granted 
an injunction but its prayer for damages was 
denied. The Circuit Court of Appeals affirmed 
the judgment of the District Court in dis- 
allowing damages under the counterclaim. 
In all other respects it reversed that judg- 
ment, holding that Mercoid was guilty of 
contributory infringement under the rule of 


Trade Regulation Reports 


Leeds & Catlin Co. v. Victor Talking Machine 
Co., No. 2, 213 U. S. 325, and that Carbice 
Corp. v. American Patents Corp., 283 U. S. 
27 and Leitch Mfg. Co. v. Barber Co., 302 
U. S. 458, did not bar recovery as the Dis- 
trict Court had thought. 133 F. 2d 803. The 
case is here on a petition for a writ of cer- 
tiorari which we granted because of the 
public importance of the questions presented. 


[License Agreement] 


The controversy centers around the license 
agreement between Mid-Continent and Min- 
neapolis-Honeywell. By that agreement Min- 
neapolis-Honeywell received an excltisive 
license to make, use, sell, and to sub-license 
others to make, use, and sell the Cross com- 
bination patent No. 1,758,146. The royalty 
payments under the license, however, were 
to be based only upon sales of the com- 
bustion stoker switch which was an element 
of the combination’patent embodied in the 
patented article but which was itself un- 
patented. The license agreement was con- 
strued by the Circuit Court of Appeals to 
mean that the royalty payments were to be 
made only on switches used for fire main- 
tenance purposes under the Cross patent. 
And Minneapolis-Honeywell in advertising 
its stoker switches stated that the “right to 
use” the Cross system patent was “only 
granted to the user” when the stoker switches. 
of Minneapolis-Honeywell were purchased 
from it and used in the system. Neither 
Mid-Continent nor Minneapolis-Honeywell 
manufactures or installs heating systems under 
the Cross combination patent. There was 
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ample evidence to sustain the findings of the 
District Court that respondents endeavored 
to use the license agreement so as to pre- 
vent the sale er use of combustion stoker 
switches in these heating systems unless they 
were the switches made by Minneapolis- 
Honeywell and purchased from it or its sub- 
licensees. 
[Patent] 

The patent is a coinbination or system 
patent, covering a domestic heating system 
which comprises three main elements—a 
motor driven stoker for feeding fuel to the 
combustion chamber of a furnace, a room 
thermostat for controlling the feeding of 
fuel, and a combustion stoker switch to pre- 
vent extinguishment of the fire. The room 
thermostat functions to supply, or discon- 
tinue the supply of, heat by closing or then 
opening the circuit to the stoker motor at the 
required temperatures. The combustion stoker 
switch, or holdfire control, is responsive to 
a low temperature in the furnace causing the 
stoker to feed fuel so as to prevent the fur- 
nace fire from going out. The control of the 
combustion stoker switch is said to be effec- 
tive in mild weather when the room thermostat 
may not call for heat for a considerable period. 


[Patent Monopoly Not to Be Extended to 
Unpatented Device] 


Mercoid, like Mid-Continent and Minne- 
apolis-Honeywell, does not sell or install the 
Cross heating system. But the Circuit Court 
of Appeals found that Mercoid manufactured 
and sold combustion stoker switches for use 
in the Cross combination patent. And we 
may assume that Mercoid did not act inno- 
cently. Indeed the Circuit Court of Appeals 
said that it could find no use for the accused 
devices other than in the Cross combination 
patent. And it assumed, as was held in Smith 
v. Mid-Continent Inv. Co., 106 F. 2d 622, that 
the Cross patent was valid. But though we 
assume the validity of the patent and accept 
fully the findings of the Circuit Court of 
Appeals, we think the judgment below should 
be reversed. 

Ever since Henry v. A. B. Dick Co., 224 
U.S. 1, was overruled by Motion Picture Co. 
uv. Universal Film Co., 243 U.S. 502, this Court 
has consistently held that the owner of a 
patent may not employ it to secure a limited 
monopoly of an unpatented material used in 
applying the invention. Carbice Corp. v. Amer- 
ican Patents Corp., supra; Leitch Mfg. Co. v. 
Barber Co., supra; Morton Salt Co. v. G. S. 
Suppiger Co., 314 U. S. 488; B. B. Chemical 
Co. v. Ellis, 314 U. S. 495. In those cases 
both direct and contributory infringement 
suits were disallowed on a showing that the 
owner of the patent was using it “as the 
effective means of restraining competition 
with its sale of an unpatented article.” Mor- 
ton Salt Co. v. G. S. Suppiger Co., supra, p. 490. 
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The Court has repeatedly held that to allow 
such suits would be to extend the aid of a 
court of equity in expanding the patent be- 
yond the legitimate scope of its monopoly. It 
is true that those cases involved the use of 
the patent for a machine or process to secure 
a partial monopoly in supplies consumed in 
its operation or unpatented materials em- 
ployed in it. But we can see no difference in 
principle where the unpatented material or 
device is itself an integral part of the struc- 
ture embodying the patent. 


The grant of a patent is the grant of a 
special privilege “to promote the Progress of 
Science and Useful Arts.” Const., Art. I, § 8. 
It carries, of course, a right to be free from 
competition in the practice of the invention. 
But the limits of the patent are narrowly and 
strictly confined to the precise terms of the 
grant. Ethyl Gasoline Corp. v. United States, 
309 U. S. 436, 456; United States v. Umvis 
Lens Co., 316 U. S. 241, 251. It is the public 
interest which is dominant in the patent sys- 
tem. Pennock v. Dialogue, 2 Pet. 1; Kendall 
v. Winsor, 21 How. 322, 329; Adams v. Burke, 
17 Wall. 453; Motion Picture Co. v. Universal 
Film Co., supra, pp. 510-511; Morton Salt Co. 
v. G. S. Suppiger Co., supra; United States v. 
Masonite Corp., 316 U. S. 265, 278. It is the 
protection of the public in a system of free en- 
terprise which alike nullifies a patent where 
any part of it is invalid (Marconi Wireless Co. 
v. United States, 320 U. S. 1, 58; and see Gen- 
eral Electric Co. v. Wabash Corp., 304 U. S. 
364, 372) and denies to the patentee after issu- 
ance the power to use it in such a way as to 
acquire a monopoly which is not plainly within 
the terms of the grant. The necessities or con- 
venience of the patentee do not justify any 
use of the monopoly of the patent to create 
another monopoly. The fact that the patentee 
has the power to refuse a license does not 
enable him to enlarge the monopoly of the 
patent by the expedient of attaching condi- 
tions to its use. United States v. Masonite 
Corp., supra, p. 277. The method by which 
the monopoly is sought to be extended is 
immaterial. United States v. Univis Lens Co., 
supra, pp. 251-252. The patent is a privilege. 
But it is a privilege which is conditioned by 
a public purpose. It results from invention 
and is limited to the invention which it de- 
fines, When the patentee ties something else 
to his invention, he acts only by virtue of his 
right as the owner of property to make con- 
tracts concerning it and not otherwise. He 
then is subject to all the limitations upon 
that right which the general law imposes 
upon such contracts. The contract is not 
saved by anything in the patent laws because 
it relates to the invention. If it were, the 
mere act of the patentee could make the dis- 
tinctive claim of the patent attach to some- 
thing which does not possess the quality of 
invention. Then the patent would be diverted 


Copyright 1944, Commerce Clearing House, Inc. 


Court Decisions 


57,203 


Mercoid Corp. v. Mid-Continent Investment Co. et al. 


from its statutory purpose and become a ready 
instrument for economic control in domains 
where the anti-trust acts or other laws not 
the patent statutes define the public policy. 

The instant case is a graphic illustration 
of the evils of an expansion of Ahe patent 
monopoly by private engagements. The patent 
in question embraces furnace assemblies which 
neither the patentee nor the licensee makes 
or vends. The struggle is not over a com- 
bination patent and the right to make or 
vend it. The contest is solely over unpatented 
wares which go into the patented product. 
Respondents point out that the royalties under 
the license are measured by the number of 
unpatented controls which are sold and that 
no royalty is paid unless a furnace covered 
by the patent has been installed. But the fact 
remains that the competition which is sought 
to be controlled is not competition in the 
sale of the patented assembly but merely 
competition in the sale of the unpatented 
thermostatic controls. The patent is em- 
ployed to protect the market for a device on 
which no patent has been granted. But for 
the patent such restraint on trade would 
plainly run afoul of the anti-trust laws. If 
the restraint is lawful because of the patent, 
the patent will have been expanded by con- 
tract. That on which no patent could be ob- 
tained would be as effectively protected as if 
a patent had been issued. Private business 
would function as its own patent office and 
impose its own law upon its licensees. It 
would obtain by contract what letters patent 
alone may grant. Such a vast power “to mul- 
tiply monopolies” at the will of the patentee 
(Chief Justice White dissenting in Henry v. 
A. B. Dick Co., supra, p. 53) would carve out 
exceptions to the anti-trust laws which Con- 
gress has not sanctioned. Mr. Justice Bran- 
deis, speaking for the Court, stated in the 
Carbice case that “Control over the supply of 
such unpatented material is beyond the scope 
of the patentee’s monopoly; and this limita- 
tion, inherent in the patent grant, is not de- 
pendent upon the peculiar function or character 
of the unpatented material or on the way in 
which it is used.” 283 U.S. p. 33. We now 
add that it makes no difference that the un- 
patented device is part of the patented whole. 

That result may not be obviated in the 
present case by calling the combustion stoker 
switch the “heart of the invention” or the 
“advance in the art”. The patent is for a 
combination only. Since none of the separate 
elements of the combination is claimed as 
the invention, none of them when dealt with 
separately is protected by the patent monopoly. 


1The Court in that case did not refer to the 
doctrine of misuse of a patent. That doctrine 
indeed was developed in this Court some years 
later as shown by the Motion Picture case. The 
record in the Leeds & Catlin case indicates that 
the point which we deem crucial in the instant 
case was adverted to only obliquely in the 
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Leeds & Catlin v. Victor Talking Machine Co. 
(No. 1), 213 U. S. 301, 318. Whether the 
parts are new or old, the combination is the 
invention and it is distinct from any of them. 
See Schumacher v. Cornell, 96 U. S. 549, 554; . 
Rowell v. Lindsay, 113 U. S. 97, 101. If a 
limited monopoly over the combustion stoker 
switch were allowed, it would not be a 
monopoly accorded inventive genius by the 
patent laws but a monopoly born of a com- 
mercial desire to avoid the rigors of competi- 
tion fostered by the anti-trust laws. If such 
an expansion of the patent monopoly could 
be effected by contract, the integrity of the 
patent system would be seriously compromised. 


[Leeds and Catlin Case Limited; Carbice 
Case Prevails] 


Leeds & Caitlin v. Victor Talking Machine 
Co. (No. 2), supra, is authority for the con- 
clusion that he who sells an unpatented part of 
a combination patent for use in the assembled 
machine may be guilty of contributory in- 
fringement. The protection which the Court 
in that case extended to the phonograph rec- 
ord, which was an unpatented part of the 
patented phonograph, is in substance incon- 
sistent with the view which we have. exs 
pressed in this case. The rule of the Leeds 
& Catlin case (No. 2) accordingly must no 
longer prevail against the defense” that a 
combination patent is being used to protect 
an unpatented part from competition. That 
result obtains here though we assume for the 
purposes of this case that Mercoid was a 
contributory infringer and that respondents 
could have enjoined the infringement had 
they not misused the patent for the purpose 
of monopolizing unpatented material. Inas- 
much as their misuse of the patent would 
have precluded them from enjoining a direct 
infringement (Morton Salt Co. v. G. S. Sup- 
piger Co., supra) they cannot stand in any 
better position with respect to a contributory 
infringer. Where there is a collision between 
the principle of the Carbice case and the con- 
ventional rules governing either direct or 
contributory infringement, the former prevails. 

The result of this decision, together with 
those which have preceded it, is to limit sub- 
stantially the doctrine of contributory in- 
fringement. What residuum may be left we 
need not stop to consider. It is sufficient to 
say that in whatever posture the issue may 
be tendered courts of equity will withhold 
relief where the patentee and those claiming 
under him are using the patent privilege con- 
trary to the public interest. Morton Salt Co. 
v. G. S. Suppiger Co., supra, p. 492. 
briefs. The Court was chiefly concerned with 
the proposition that a substitution or renewal 
of an unpatented element of a combination pat- 
ent, as distinguished from its repair, is,a “‘re- 
construction’”’ of the combination. 213 U. S. 
Pp. 333, 336. 
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[Other Questions] 


There remain the questions of res judicata 
and Mercoid’s right to relief under the coun- 
terclaim. 


[Relief Denied in Public Interest] 


Respondents point out that Mercoid knew 
of Mid-Continent’s actions and the license 
agreement prior to 1935 when the earlier suit 
involving the validity of the Cross patent 
(Smith v. Mid-Continent Inv. Co., supra) was 
instituted. They state, and the District Court 
found, that although Mercoid was not made 
a party to the earlier suit it provided the de- 
fense. The contention therefore is that the 
doctrine of res judicata binds Mercoid as 
respects issues which were actually litigated 
and all issues which might have been raised 
in that earlier suit. And it is pointed out that 
among the defenses which might have been 
interposed were those relating to the misuse 
of the patent and the violations of the anti- 
trust laws. It is argued, moreover, that 
although Minneapolis-Honeywell was not a 
party to the earlier litigation, it is entitled to 
the benefit of the judgment since its title or 
claim derives from the patentee. We do not 
stop to examine the premises on which the 
argument is based; for though we assume 
that they are correct, it does not follow that 
the doctrine of res judicata forecloses the 
defense which is tendered. 


Respondents ask the equity court for an 
injunction against infringement by petitioner 
of the patent in question and for an account- 
ing. Should such a decree be entered, the 
Court would be placing its imprimatur ona 
scheme which involves a misuse of the patent 
privilege and a violation of the anti-trust 
laws. It would aid in the consummation of a 
conspiracy to expand a patent bevond its 
legitimate scope. But patentees and licensees 
cannot secure aid from the court to bring 
such an event to pass, “unless it is in accord- 
ance with policy to grant that help.” Beaslev 
uv, Texas & Pacific Ry. Co., 191 U. S. 492, 497. 
And the determination of that policy is not 
“at the mercy” of the parties (id., p. 498) nor 
dependent on the usual rules governing 
the settlement of private litigation. “Courts 
of equity may, and frequently do, go much 
farther both to give and withhold relief in 
furtherance of the public interest than they 
are accustomed to go when only private in- 
terests are involved.” Virginian Ry. Co. v. 
System Federation No. 40, 300 U. S. 515, 552. 
“Where an important public interest would 
be prejudiced,” the reasons for denying in- 
junctive relief “may be compelling.” Har- 
risonville v. Dickey Clay Co., 289 U. S. 334, 
338. And see United States v. Morgan, 307 
U. S.+183, 194. That is the principle which 
has led this Court in the past to withhold 
aid from a patentee in suits for either direct 
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or indirect infringement where the patent 
was being misused. Morton Salt Co. v. G.S. 
Suppiger Co., supra, p. 492. That principle is 
controlling here. The parties cannot fore- 
close the courts from the exercise of that 
discretion by the failure to interpose the 
same defense in an earlier litigation. Cf. 
Sola Electric Co. v. Jefferson Electric Co., 317 
WAS 73: 


[Question as to Counterclaim Reserved for 
District Court] 


What we have just said does not, of course, 
dispose of Mercoid’s counterclaim for dam- 
ages. That was based on §4 of the Clayton 
Act which provides: “Any person who shall 
be injured in his business or property by 
reason of anything forbidden in the anti- 
trust laws may sue therefor in any district 
court of the United States in the district in 
which the defendant resides or is found or 
has an agent, without respect to the amount 
in controversy, and shall recover threefold 
the damages by him sustained, and the cost 
of suit, including a reasonable attorney’s fee.” 
SS Staty7ole Lome SuCacnl one ino mei ten. 
coid were barred in the present case from 
asserting any defense which might have been 
interposed in the earlier litigation, it would 
not follow that its counterclaim for damages 
would likewise be barred. That claim for 
damages is more than a defense; it is a sep- 
arate statutory cause of action. The fact that 
it might have been asserted as a counter- 
claim in the prior suit by reason of Rule 
13(b) of the Rules of Civil Procedure does 
not mean that the failure to do so renders the 
prior judgment res judicata as respects it. 
Virgima-Carolina Chemical Co. v. Kirven, 215 
U.S. 252; Larsen v. Northland Transportation 
Co., 292 U. S. 20. And see Scott, Collateral 
Estoppel by Judgment, 56 Harv. L. Rey. 1, 
26-28; Restatement of the Law of Judg- 
ments, §58. The case is then governed by 
the principle that where the second cause of 
action between the parties is upon a different 
claim the prior judgment is res judicata not 
as to issues which might have been tendered 
but “only as to those matters in issue or 
points controverted, upon the determination 
of which the finding or verdict was ren- 
dered.” * Cromwell v. County of Sac, 94 U. S. 
351, 353. And see Russell v. Place, 94 U. S. 
606. It was held in Fleitmann v. Welsbach 
Street Lighting Co., 240 U. S. 27, that the 
statutory liability in question may be en- 
forced only through the verdict of a jury 
in a court of common law. But there is no 
reason under the Rules of Civil Procedure 
why that may not be done under this coun- 
terclaim. Rules 12(h), 13, 38, 42(b). Whether 
the evidence will show damages within the 
rule of Storv Parchment Co. v. Paterson Co., 
282 U.S. 555, is of course a distinct question 
on which we intimate no opinion, 
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We have mentioned the statutory claim 
for damages because both the District Court 
and the Circuit Court of Appeals denied that 
relief. But since the cause must be re- 
manded to the District Court, we think the 
question whether res judicata bars any other 
part of the relief sought by the counterclaim 
may appropriately be reserved for it. 

Reversed. 


[Concurring Opinion] 


MR. JUSTICE BLACK: Although I entirely 
agree with the Court’s judgments and the 
grounds on which they rest, I find it necessary 
to add a few remarks in order that silence may 
not be understood as acquiescence in the views 
expressed in the dissenting opinion of Mr. Jus- 
tice FRANKFURTER. There is no inclination 
on my part to challenge the wisdom of the es- 
tablished practice whereby we do not discuss 
issues in the abstract. As I see it, that salutary 
practice has no application to the Court’s dis- 
cussion of contributory infringement in the 
present case. The court below rested its deci- 
sion on what it considered to be a doctrine of 
contributory infringement, and counsel for re- 
spondent have discussed and relied upon it 
here, The Court’s opinion demonstrates that 
the subject cannot be ignored since at least 
one element of the ‘‘complicated idea’’ which 
is ‘‘compressed’’ in the judicially created ‘‘for- 
mula’’ of contributory infringement clashes 
head-on with elements: of the Carbice doctrine. 


But my disagreement with this dissenting 
opinion runs much deeper than the mere ques- 
tion of whether the Court has here discussed 
the so-called formula of contributory infringe- 
ment at an improper or inopportune time. It 
seems to me that the judicial error of discuss- 
ing abstract questions is slight compared to 
the error of interpreting legislative enactments 
on the basis of a court’s preconceived views on 
‘“‘morals’’ and ‘‘ethics.’’ 


If there is such a wrong as contributory in- 
fringement, it must have been created by the 
federal patent statutes. Since they make no 
direct mention of such a wrong, its existence 
could only be rested on inferences as to Con- 
gressional intent. In searching for Congres- 
sional intent we ordinarily look to such sources 
as statutory language and legislative history. 
The dissent in question mentions neither of 
these guides; in fact, it mentions no statute 
at all. Instead, the chief reliance appears to be 
upon the law of torts, a quotation from a deci- 
sion of a lower federal court which held that 
no infringement was shown, and the writer’s 
personal views on ‘‘morals’’ and ‘‘ethics.’’ Not 
one of these references, unless it be the latter, 
throws enough light on the patent statutes to 
justify its use in construing these statutes as 
creating, in addition to a right of recovery for 
infringement, a more expansive right judicially 
characterized as a ‘‘formula’’ of ‘‘contributory 
infringement.’’ And for judges to rest their 
interpretation of statutes on nothing but their 
own conceptions of ‘‘morals’’ and ‘‘ethics’’ is, 
to say the least, dangerous business. 


1Carbice Corp. v. American Patents Corp., 
283 U. S. 27; Leitch Mfg. Co, v. Barber Co., 
302 U.S, 458. 
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If the present case compelled consideration 
of the morals and ethics of contributory in- 
fringement, I should be most reluetant to con- 
clude that the scales of moral value are weighted 
against the right of producers to sell their 
unpatented goods in a free market. At least 
since Adam Smith wrote, unhampered compe- 
tition has not generally been considered im- 
moral. While there have been objections to 
the Sherman Anti-Trust Act, few if any of the 
objectors have questioned its morality, 


It has long been recognized that a socially 
undesirable practice may seek acceptance under 
the guise of conventional moral symbols. And 
repeated judicial assertion that a bad practice 
is hallowed by morals may, if unchallenged, 
help it to receive the acceptance which it seeks. 
With this in mind, I wish to make explicit my 
protest against talking about the judicial doc- 
trine of ‘‘contributory infringement’’ as though 
it were entitled to the same respect as a uni- 
versally recognized moral truth. 


MR. JUSTICE MURPHY concurs in this 
opinion. 

[Dissenting Opinion] 
MR, JUSTICE ROBERTS: First. I agree 


that the patentee may not extend his exclu- 
sive statutory right to make, use, and vend by 
forbidding one practicing the invention from 
using in such practice an unpatented article 
susceptible to such use. He may not obtain 
an injunction against such user for infringe- 
ment. This is a pure question of the extent 
of the right of exclusion conferred by the pat- 
ent statute.1 It nowise involves the antitrust 
acts. A patent is property and it may, like 
other property, be so used as to violate those 
acts,? but that is not this case. 


Second. I think the opinion may create con- 
fusion respecting contributory infringement. 
The court below, thinking the doctrine of the 
Carbice and Leitch cases inapplicable, necessa- 
rily concluded that the user of the system in- 
fringed the patent if he used any thermostat 
other than that manufactured by respondent's 
exclusive licensee. But those cases show that 
so to do would not constitute infringement of 
the patent. And if the purchaser and user could 
not be amerced as an infringer certainly one 
who sold to him with the purpose that he 
should use the thermostat cannot be amerced 
for contributing to a non-existent infringement. 
One may disagree with the decision of this 
court in Leeds & Catlin Co. v, Victor Talking 
Machine Co., 213 U. S, 325, that the substitu- 
tion by the user of the talking machine of a 
record not made by the licensor constituted an 
infringement of the patent, but, accepting the 
premise that such conduct was infringement, 
one who participated in it by knowingly and 
intentionally selling records to the user became 
an aider and participant in the infringement 
and, as such, liable to the owner of the patent. 
I cannot believe that the court’s opinion is 
intended to lay down a different principle. 

Third. I disagree with the application of the 
rule res judicata to one phase of the litiga- 
tion. Mercoid defended an earlier suit brought 


2 Standard Sanitary Mfg. Co. v. United States, 
226 U. S. 20; United States v. Masonite Corp., 
316. US. 265. 
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by the respondent against a user of the pat- 
ented combination who bought and installed as 
part of the system a Mercoid thermostat. Con- 
fessedly the defense now asserted under the 
Carbice doctrine was available, was not made, 
and judgment of validity and infringement was 
entered. 

I fail to see what great question of public 
interest or public policy is violated by holding 
that one to whom a defense was available, in 
rebuttal of a claim broader than was war- 
ranted by the statute on which the plaintiff's 
right was founded, is bound by the judgment 
cendered. That judgment stands unreversed. 
The defense, if made, as it could have been, 
would have benefited the defendant in its 
pocketbook. We are now told that a miscon- 
struction of the patent law by a licensor is so 
violent and flagrant a flouting of the public 
interest that a court of equity must hold its 
hand for the benefit of a defendant whenever 
he chooses to invoke that interest for his private 
benefit, though he has failed to make the de- 
fense in an earlier litigation and stands of 
record an infringer. If a wrong against the 
public has been perpetrated it may be re- 
dressed at the instance of the representatives 
of government, 

I can only speculate as to the results of such 
a holding. If applicable here, I cannot see 
why the principle should not apply to every 
suit or action based upon, or arising out of, 
statutory provisions, and to every defense bot- 
tomed on public policy, whether expressed in 
statute or not. Surely the defendant in the 
earlier suit, after the decree against him became 
final, could not have defended a charge of con- 
tempt for disobeying the decree on the ground 
now asserted. And if the judgment concluded 
him thus directly, I cannot agree that he may 
now disregard it or collaterally attack it. And 
confessedly Mercoid stands in his shoes. 

I should affirm the judgment. 

Mr. JUSTICE REED joins in this opinion. 


[Dissenting Opinion] 


MR. JUSTICE JACKSON: ‘A patent,’’ said 
Mr. Justice Holmes, ‘‘is property carried to 
the highest degree of abstraction—a right in 
rem to exclude, without a .physical object or 
content.’’1 Here the patent covers a combina- 
tion—a system—a sequence—which is said to 
be new, although every element and factor in 
it is old and unpatentable. Thus we have an 
abstract right in an abstruse relationship be- 
tween things in which individually there is no 
right—a legal concept which either is very 
profound or almost unintelligible, I cannot be 
quite sure which. 

Undoubtedly the man who first devised a 
thermostat to control the flow of electric energy 
gave something to the world. But one who 
merely carried it to a new location, or used 
two instead of one, or three instead of two, 
or used it to control current for a stoker motor 
rather than for a damper, did not do much that 
I would not expect of a good mechanic familiar 
with the instrument. But that question of 


> Bryant Electric Co. v. Marshall, 169 Fed. 
426; affirmed 185 Fed. 499. Compare Souffront 
v, La Compagnie, 217 U. S. 475. And see cases 
collected 139 A. L, R. 41. 
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validity is not here. I assume that this patent 
confers some rights and ask what they are. 

Of course the abstract right to the ‘‘sequence”’ 
has little economic importance unless its monop- 
oly. comprehends not only the arrangement but 
some, at least, of its components. If the pat- 
entee may not exclude competitors from mak- 
ing and vending strategic unpatented elements 
such as the thermostat, adapted to use in the 
combination, the patented system is so vulner- 
able to competition as to be almost worthless. 
On the other hand, if he may prohibit such 
competition, his system patent gathers up into 
its monopoly devices long known to the art 
and hence not themselves subject to any patent. 

It is suggested that such a patent should 
protect the patentee at least against one who 
knowingly and intentionally builds a device for 
use in the combination and vends it for that 
purpose. That is what appears to have been 
done here. As to ethics, the parties seem to 
me as much on a parity as the pot and the 
kettle. But want of knowledge or innocent 
intent is not ordinarily available to diminish 
patent protection, I do not see how intent can 
make infringement of what otherwise is not. 
The less legal rights depend on someone’s state 
of mind, the better. 

The practical issue is whether we will leave 
such a combination patent with little value 
indeed or whether we will give it value by 
projecting its economic effects to elements not 
by themselves a part of its legal monopoly. 
In these circumstances I think we should pro- 
tect the patent owner in the enjoyment of just 
what he has been granted—an abstract right 
in an abstruse combination—worth whatever 
such a totality may be worth. I see no con- 
stitutional or statutory authority for giving 
it additional value by bringing into its monop- 
oly all or any of the unpatentable parts. 

For these reasons I agree with the Court 
that no case of infringement could have been 
made out had the issue been raised when it 
was timely. But I-agree with the views of the 
doctrine of res adjudicata expressed by Mr. 
Justice ROBERTS and for that reason join the 
dissent. 


[Dissenting Opinion] 


MR. JUSTICE FRANKFURTER: The Court 
holds in effect that the owner of a patent who 
exacts, as the condition of a license, that un- 
patented materials used in connection with the 
invention shall be purchased only from the 
licensor cannot obtain relief from equity against 
one who supplies such unpatented materials 
even though the unpatented appliance was not 
for common use but was designedly adapted 
for the practice of the invention, but when so 
used did not involve an infringement of the 
patent. The decision is thus merely an appro- 
priate application of what has come to be 
known as the doctrine in the Carbice case, 283 
U.S. 27. In this view I concur. 

But in the series of cases in which that doc- 
trine has heretofore been applied (Motion Pic- 
ture Co, v. Universal Film Co., 243 U. S, 502; 
Carbice Corp. v. Am. Patents Corp., supra; 


iI Holmes-Pollock Letters, p. 53. 
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Morton Salt Co. v. Suppiger Co., 314 U. S. 488; 
B. B. Chemical Co. v. Ellis, 314 U. S, 495), not 
once has this Court found it relevant to reject 
either explicitly or by indirection, another doc- 
trine of the law, that of contributory infringe- 
ment, nor has it seen fit to make animadversions 
upon it. This is so doubtless for the simple 
reason that appropriate occasions for relief 
against contributory infringement are unrelated 
to the circumstances which bring the Carbice 
doctrine into play. 


Within its true limits the idea of contrib- 
utory infringement was woven inio the fabric 
of our law and has been part of it for now 
more than seventy years. See Roberts, Con- 
tributory Infringement of Patent Rights, 12 
Harv. L. Rev. 35, and e. g. Thomson-Houston 
Electric Co. v. Ohio Brass Co., 80 F. 712. The 
doctrine has been put perhaps most simply by 
Judge Shepley: ‘‘Different parties may all in- 
fringe, by respectively making or selling, each 
of them, one of the elements of a patented 
combination, provided those separate elements 
are made for the purpose, and with the intent, 
of their being combined by a party having no 
right to combine them, But the mere manu- 
facture of a separate element of a patented 
combination, unless such manufacture be proved 
to have been conducted for the purpose, and 
with the intent of aiding infringement, is not, 
in and of itself, infringement.’’ Saxe v. Ham- 
mond, 1 Ban. & A 629, 632. So understood, 
the doctrine of contributory infringement is 
an expression both of law and morals. It is 
but one phase of a more comprehending doc- 
trine of legal liability enforced by this Court 
both in civil and criminal cases. See, for in- 
stance, Amer. Bank & Trust Co. v. Federal 
Bank, 256 U. S, 350, and Direct Sales Co. v. 
United States, 319 U. S. 703. Indeed, the opin- 
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ion in the Carbice case explicitly recognizes a 
proper scope for the doctrine of contributory 
infringement as a phase of the law of torts: 
“Infringement, whether direct or contributory, 
is essentially a tort, and implies invasion of 
some right of the patentee.’’ Carbice Corp, v. 
Am. Patents Corp., 283 U: S. 27, 33. 


To be sure, the doctrine of contributory in- 
fringement may be misconceived and has been 
misapplied. That is the fate of all shorthand 
statements of complicated ideas, whether in law 
or in the natural sciences, But the misappli- 
cation of a formula into which a complicated 
idea is compressed and thereby mutilated is a 
poor excuse for rejecting the idea. It will be 
time enough to define the appropriate limits of 
the doctrine of contributory infringement when 
we are required to deal with the problem. 
Until then litigants and lower courts ought not 
to be embarrassed by gratuitous innuendoes 
against a principle of the law which, within its 
proper bounds, is accredited by legal history as 
well as ethics. The long and on the whole not 
unworthy history of our judicial administra- 
tion admonishes us against expressing views 
on matters not before us. The history of this 
Court especially admonishes us against the evils 
of giving opinions not called for. See @. g. 
Hughes, The Supreme Court of the United 
States, p. 50, and 49 Harv. L. Rev, 68, 98. The 
duty of not going beyond the necessities of a 
case is not a lifeless technicality. The expe- 
rience of centuries is behind the wisdom of not 
deciding, whether explicitly or by atmospheric 
pressure, matters that do not come to the 
Court with the impact of necessity and with 
the safeguards which thorough argument at the 
bar and full discussion at conference afford. 


For the reasons set forth by my brother 
ROBERTS, res judicata calls for affirmance. 


[57,202] The Mercoid Corporation v. Minneapolis-Honeywell Regulator Company. 


Supreme Court of the United States. 
3, 1944. 


Nos. 58 and 59. October Term, 1943. January 


On writs of certiorari to the United States Circuit Court of Appeals for the Seventh 


Circuit. 


The patent laws do not permit and the anti-trust laws forbid establishment by a patent 
licensor of prices at which licensees may sell an unpatented device, and other efforts to 
control competition in an unpatented device. An unpatented part of a combination patent 
is no more entitled to monopolistic protection than any other unpatented device. 


See the Sherman Act annotations, Vol. 1, f] 1270.131. 


Reversing 133 Fed. (2d) 811. 


For petitioner: George L. Wilkinson, Chicago, Ill.; Langdon Moore, Chicago, Ill. 
For respondent: W. P. Bair and Will Freeman of Bair & Freeman, Chicago, II; 


George H. Fisher. 


Mr. Justice Doucras delivered the opinion of the Court. 


[Proceedings Below] 


These are companion cases to Mercoid 
Corp. v. Mid-Continent Investment Co., Nos. 
54 and 55, decided this day. One suit was 
instituted by petitioner, the other by re- 
spondent. Petitioner sought a declaratory 
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judgment to the effect that the Freeman 
patent No. 1,813,732 was invalid and that 
petitioner did not infringe it, that respond- 
ent had used the Freeman patent in violation 
of the anti-trust laws, that respondent be 
restrained from threatening petitioner and 
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its customers with infringement suits, that 
an accounting be had and treble damages 
awarded. Respondent in its bill sought a 
decree sustaining the validity of the Free- 
man patent and declaring that petitioner 
had infringed and contributed to the in- 
fringement of its claims. In the latter ac- 
tion petitioner filed a counterclaim praying 
for substantially the same relief as in its 
earlier bill. After issues were joined the 
causes were consolidated and tried together. 
The District Court said that the Freeman 
patent was valid and that Mercoid was guilty 
of contributory infringement. But it held 
that Minneapolis-Honeywell was using the 
patent as a means of controlling an un- 
patented device contrary to the rule of Mor- 
ton Salt Co. v. G. S. Suppiger Co., 314 U. S. 
488. Accordingly, it dismissed both com- 
plaints. 43 F. Supp. 878. On appeal the 
Circuit Court of Appeals held that the pa- 
tent claims in issue were valid and that Mer- 
coid had infringed them. But it disagreed 
with the District Court that respondent 
had sought to extend the scope of the patent 
in violation of the anti-trust laws. Accord- 
ingly, it reversed the judgment of the Dis- 
trict Court, dismissing respondent’s bill and 
affirmed it as respects the relief claimed by 
petitioner. 133 F. 2d 811. 


[Freeman Patent] 


The Freeman patent, as found below, cov- 
ers a system of hot air furnace control which 
requires three thermostats for its opera- 
tion. A room thermostat starts the stoker. 
Another thermostat (or limit switch) breaks 
the stoker circuit when the air in the fur- 
nace reaches a predetermined temperature, 
irrespective of the fact that the room ther- 
mostat may still call for heat. This second 
thermostat operates to prevent unsafe con- 
ditions due to overheating. The third ther- 
mostat is also in the furnace. It controls a 
fan which forces hot air from the furnace 
to the rooms. It does not permit the fan 
to start until the air in the furnace reaches 
a specified degree of heat. But at that point 
it starts the fan which continues to run, 
even though the limit switch has stopped 
the stoker, so long as the furnace is hot and 
the room thermostat calls for heat. The 
District Court found that the Freeman 
patent was a combination patent on a sy- 
tem of furnace control which requires those 
three thermostats for its operation and that 
it was not a patent on “either the fan switch 
or the limit switch or both of them.” That 
finding was not disturbed by the Circuit 
Court of Appeals, which held that Freeman’s 
“advance in the art” was the arrangement of 


thermostatic switches, subject to furnace 
heat to secure in connection with other 
parts the “sequence of operations” which we 
have described. 


[License Agreements] 


Minneapolis-Honeywell has licensed five 
of its manufacturing competitors under the 
Freeman patent. The licensees are granted 
a non-exclusive right under the patent to 
make, use and sell a “combination furnace 
control” which is defined as a thermostatic 
switch usable for a Freeman installation and 
designed in one unit to control the fan and 
limit circuits. Royalty payments to Minne- 
apolis-Honeywell are based on the sales of 
the combination furnace controls, although 
the Circuit Court of Appeals found that the 
only Minneapolis-Honeywell control “which 
gets protection as a result of the licenses is 
the control usable only for a Freeman type 
of installation.’ Each licensee is required 
to insert in its catalogues or other sales 
literature and to attach to each combina- 
tion furnace control sold a notice to the 
effect that the control includes a license for 
one installation of the Freeman heating 
system. The licenses establish minimum 
prices for the sale of the controls; and those 
prices must not be cut by the licensees 
through the inclusion of “extras” or through 
the reduction of charges for services. Price 
lists are attached governing sales to manu- 
facturers, jobbers, wholesalers, and dealers. 
Equal terms to all licensees are provided. 
Minneapolis-Honeywell tried on several oc- 
casions to induce Mercoid to take a license. 
Being unsuccessful it brought its present 
suit. 


[Control Over Unpatented Device Not 
Permutted by Anti-Trust Laws] 


Neither the petitioner nor the respondent 
sells or installs the Freeman system in fur- 
naces; that is to say, they do not practice 
the invention. They are competitors in sup- 
plying the switch to control the fan and 
limit circuits employed in such systems. 
That switch or combustion furnace control 
is unpatented * and respondent concedes that 
it is “less than the complete claimed inven- 
tion.” But, as we have said, the Circuit 
Court of Appeals took the view that that 
control provides ‘“‘the sequence of operations 
which is the precise essence of Freeman’s 
advance in the art”. And the accused device 
has, according to the Circuit Court of Ap- 
peals, “no other use than for accomplishing 
the sequence of operations of the Freeman 
patent.” The Circuit Court of Appeals con- 
cluded that although the combustion furnace 


1 There is some suggestion that this device is 
patented. 


any such patent “‘is owned by some person other 
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than Minneapolis-Honeywell and Mercoid, so 
that as to them and so far as this case is con- 
cerned, it is an unpatented device.”’ 
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control was unpatented, it served “to dis- 
tinguish the invention” and to mark the 
“advance in the art” achieved by the Free- 
man patent. It accordingly held that the 
patent laws permit and the anti-trust laws 
do not forbid the control over the sale and 
use of the unpatented device which Minne- 
apolis-Honeywell sought to achieve through 
its licensing agreements. We do not agree, 
ager though we assume the patent to be 
valid. 


The fact that an unpatented part of a com- 
bination patent may distinguish the inven- 
tion does not draw to it the privileges of a 
patent. That may be done only in the man- 
ner provided by law. However worthy it may 
be, however essential to the patent, an un- 
patented part of a combination patent is no 
more entitled to monopolistic protection 
than any other unpatented device. For as 
we pointed out in Mercoid v. Mid-Continent 
Investment Co., supra, a patent on a combin- 
ation is a patent on the assembled or func- 
tioning whole, not on the separate parts. 
The legality of any attempt to bring un- 
patented goods within the protection of the 
patent is measured by the anti-trust laws not 


in Mercoid v..Mid-Continent Investment Co., 
supra, the effort here made to control com- 
petition in this unpatented device plainly 
violates the anti-trust laws, even apart from 
the price-fixing provisions of the license 
agreements. It follows that petitioner is en- 
titled to be relieved against the consequences 
of those acts. It likewise follows that re- 
spondent may not obtain from a court of 
equity any decree which directly or in- 
directly helps it to subvert the public 
policy which underlies the grant of its patent. 
Morton Salt Co. v. G. S. Suppiger Co., 314 
U. S. 488, 494; B. B. Chemical Co. v. Ellis, 
314 U. S. 495. 


[Judgment Reversed and Causes 
Remanded| 


The judgment is reversed and the causes 
are remanded to the District Court for pro- 
cedings in conformity with this opinion. 


Reversed. 


Mr. Justice Roperts, Mr. Justice REED, 
Mr. Justice FRANKFURTER, and MR. JUSTICE 
JAcKSON concur in the result on the author- 


ity of Morton Salt Co. v. G. S. Suppiger Co., 


by the patent law. For the reasons stated 314 U. S. 488. 


[157,203] McLean Trucking Company, Inc., the Secretary of Agriculture of the 
United States, et al., v. United States, Interstate Commerce Commission, et al. 


Supreme Court of the United States. No. 31, October Term, 1943. January 17, 1944. 


‘ aa from the District Court of the United States for the Southern District of New 
ork. 

Under Section 5 of the Interstate Commerce Act, the Interstate Commerce Commission 
has no power to enforce the Sherman Act as such. It cannot decide definitively whether the 
merger contemplated constitutes a restraint of trade or an attempt to monopolize. The 
Commission’s task is to enforce the Interstate Commerce Act and other legislation which 
deals specifically with transportation facilities and problems. In executing those policies the 
Commission may be faced with overlapping and at times inconsistent policies. The Com- 
mission is not bound, in considering a proposed merger, to accede to the policies of the anti- 
trust laws so completely that only where inadequate transportation facilities are sought to be 
made adequate by consolidation can the dictates of the anti-trust laws be overborne by the 
public interest. Congress neither has made the anti-trust laws wholly inapplicable to the 
transportation industry nor has authorized the Commission in passing on a proposed merger 
to ignore their policy. Orders of the Commission authorizing consolidation of seven large 
motor carriers are sustained over an objection that the Commission failed to give due weight 
to the prohibitions and policies of the anti-trust laws, when it appeared that the Commission 
considered the extent to which competition would be affected by the consolidation, and 
concluded that ample competition would remain, While a more meticulous regard for its 
function might have impelled the Commission to accede to the Anti-Trust Division’s request 
for certain information from other shippers bearing on the question of competition, its 
failure to do so does not require that its conclusions be overturned. 

See the Interstate Commerce Act, Vol. 1, { 666, and the Sherman Act annotations, Vol. 1, 
| 1021.441. 

Affirming 48 Fed. Supp. 933. 

For petitioner: E. B. Ussery, Washington, D. C.; Robert H. Shields, New York City; 
Arne C. Wiprud, Minneapolis, Minn.; Edward Dumbauld, Uniontown, Pa.; Martin Burns, 
Chicago, Ill.; Kirkpatrick, Mathias & Meloy, Chicago, III. 

For respondent: Mortimer Allen Sullivan, Buffalo, N. Y.; Claude A. Cochran; Hugh M. 
Joseloff; Daniel N. Knowiton, Chief Counsel, I. C. C. 

Mr. Justice RUTLEDGE delivered the opinion of the Court. 
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[Facts of Case] 


This is an appeal from a decree of a statu- 
tory three judge court, 48 F. Supp. 933, re- 
fusing to set aside certain orders of the 
Interstate Commerce Commission which 
had authorized consolidation of seven large 
motor carriers. 

Associated Transport, Inc., was organized 
in Delaware in March, 1941, to bring about 
the proposed merger. In July, 1941, it ap- 
plied to the Interstate Commerce Commis- 
sion for permission, under Section 5 of the 
Interstate Commerce Act, as amended (49 
U.S. C. §5; 54 Stat. 898, 905), to obtain con- 
trol of eight motor carriers, through pur- 
chase of their capital stock, and to consolidate 
their operating rights and properties into one 
unit within a year from the date it acquired 
stock control. At the same time, Associated 
applied for permission under Section 214 of 
the Motor Carrier Act of 1935 (49 U. S. C. 
§ 314; 49 Stat. 543, 557, 52 Stat. 1240, 54 Stat. 
924) to issue preferred and common stock to 
be used mainly in exchange for stocks of the 
eight common carriers and four associated 
noncarriers. 

Before the Commission, approval of the 
applications was opposed by the Secretary 
of Agriculture, the Anti-Trust Division of 
the Department of Justice, the National 
Grange, four fruit growers associations and 
Super Service Motor Freight Company, a 
motor carrier.2 An examiner held hearings 
at which evidence was introduced, and the 
Commission heard argument on objections 
to his report before finally authorizing the 
consolidation? 38 M. C. C. 137. McLean 
Trucking Company, Inc., a motor carrier 
which claims to compete with some of the 
carriers included in the merger, brought suit 
in the District Court to set aside the Com- 
mission’s orders. The Secretary of Agriculture 
and the American Farm Bureau Federation 
intervened as plaintiffs. The United States 
confessed error. The Interstate Commerce 
Commission and the parties to the merger 
defended the Commission’s order. 

The principal issues, later set forth with 
particularity, are intertwined. They relate to 
whether the Commission applied a proper 
standard in concluding to approve the merger; 
whether it failed to give due weight to the 
prohibitions and policies of the anti-trust 
laws; and whether, upon the evidence and 


128 U.S. C. §§ 44, 47, 47a, 345. 

? Other motor carriers, shippers and shippers’ 
organizations intervened in the proceeding, as 
did also the International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers 
of America. Except for the latter, which at 
first opposed but ultimately supported the ap- 
plication, they took no position on the question 
whether the application should be approved. 


{ 57,203 


within the meaning of Section 5 (2) (b) of 
the Interstate Commerce Act, the Commis- 
sion rightly could determine that Associated, 
upon consummation of the merger, would 
not be affiliated with any railroad. The Com- 
mission resolved all of these questions in 
favor of the merger, as did the District 
Court. 

In one respect, however, the case as pre- 
sented to the court was in different posture 
than as it came to the Commission. This 
change arose from the elimination of one of 
the constituent companies, Arrow Carrier 
Corporation, from the merger between the 
time the Commission’s orders were rendered 
and the hearing in the District Court. After 
the suit was begun the Commission, on the 
applicant’s petition, modified its orders to 
exclude Arrow. Accordingly the Commis- 
sion also amended its answer to indicate the 
change, and the ‘case was decided on the 
orders as modified. They present the only 
questions for our consideration. It may be 
noted that the elimination of Arrow has bear- 
ing upon the issue relating to anti-trust pol- 
icy, but more particularly on that relating to 
railroad affiliation. 

The eight carriers originally sought to be 
merged* were Arrow Carrier Corporation, 
Paterson, N. J.; Barnwell Brothers, Inc., 
Burlington, N. C.; Consolidated Motor Lines, 
Inc., Hartford, Conn.; Horton Motor Lines, 
Inc., Charlotte, N. C.; McCarthy Freight 
System, Jnc., Taunton, Mass.; M. Aone 
Transportation Lines, Inc., Buftal 
Southeastern Motor Lines, Bristol, ee all 
Transportation, Inc., Atlanta, Ga. The merger 
embraces some of the principal operators 
along the Atlantic seaboard from Massachu- 
setts to Florida. Certain of them serve com- 
munities as far west as Cleveland, Ohio, 
Nashville, Tennessee, and New Orleans, 
Louisiana. But the most important effect 
will be to create an end-to-end consolidation 
from points in the far South to New Eng- 
land, with obviously large possibilities for 
through service. According to evidence be- 
fore the Commission the total assets of the 
companies involved, as of April 30, 1941, ex- 
ceed $8,000,000 and their gross operating 
revenues for 1940 exceeded $19,000,000. The 
carriers operate principally as motor vehicle 
common carriers of general commodities 
over regular routes totalling 37,884 miles. 
Over 13,546 miles between important service 


3 Three commissioners dissented. Approval of 
the merger was qualified by the imposition of 
certain conditions not here relevant, 


4The four noncarriers, each associated with 
one of the carriers, are Barnwell Warehouse & 
Brokerage Company (associated with Barnwell), 
Brown Equipment & Manufacturing Company 
(associated with Horton), Conger Realty Com- 
pany (associated with Horton), and Southern 
New England Terminals, Inc. (associated with 
McCarthy). 
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points one or more competes with others in 
the group.’ This competitive mileage will be 
eliminated by the merger, leaving a single 
carrier with routes extending over 24,338 
miles. 


As a result of the proposed merger Asso- 
ciated will be the largest single motor carrier 
in the United States—at least in terms of its 
estimated revenues—and no other single 
motor carrier will compete with it through- 
out its service area. Nevertheless, after care 
ful consideration and on evidence clearly 
sufficient to sustain it, the Commission found 
that on completion of the merger” there would 
remain ample competitive motor-carrier serv- 
ice throughout the territory involved” and in 
addition that one or more rail carriers would 
offer substantial competition to Associated 
at all principal points. It also found that the 
consolidation would result in improved trans- 
portation service. Through movement of 
freight would be simplified and expedited, 
equipment would be utilized more efficiently, 
terminal facilities improved, handling of 
shipments reduced, relations with shippers 
and public regulatory bodies simplified, safe 
operation promoted, and’ substantial operating 
economies would be achieved. The Commis- 
sion concluded that the applicant’s assump- 
tion of the fixed charges of the carriers would 
not be inconsistent with the public interest, 
and consummation of the proposed transac- 
tion would not result in substantial injury to 
the carrier employees affected. 


In connection with Arrow’s participation, 
the Commission found that The Transport 
Company, whose stock was wholly owned 
by Kuhn, Loeb and Company, had an option 
to purchase Arrow’s common stock and would 
receive Associated’s stock therefor when the 
merger was effected. The stock thus re- 
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ceived, together with 9,000 shares of Asso- 
ciated’s common stock already held, would 
give The Transport Company, and through 
it Kuhn, Loeb and Company, 6,877 shares of 
Associated’s preferred and 67,167 of Asso- 
ciated’s common, a total of 13 per cent and 
9.53 per cent, respectively, of the preferred 
and common stocks expected to be outstand- 
ing at the conclusion of the transactions.‘ 
Kuhn, Loeb and Company is represented on 
the boards of directors of several railroads 
and for years has had investment banking 
connections with the Baltimore and Ohio 
and the Pennsylvania Railroads, each oper- 
ating in territory to be served by Associated. 
A representative of Kuhn, Loeb and Com- 
pany would be one of Associated’s nine di- 
rectors, After examining the blocks of stock 
which other persons would hold on comple- 
tion of the consolidation and other matters 
bearing on the relationship between the pro- 
posed merger and the railroads, the Com- 
mission concluded that Associated would not 
be affiliated with any rail carriers. With the 
elimination of Arrow, of course, the likeli- 
hood of any influence on Associated’s pol- 
icies by Transport, and thus by Kuhn, Loeb 
and Company and the railroads, was sub- 
stantially reduced. 


1G 
[Section 5 of Interstate Commerce Act] 


The pertinent provisions of the Interstate 
Commerce Act, which is controlling, are set 
forth in the margin.” Section 5 (2) makes 
lawful a consolidation of the sort here at- 
tempted only if the Commission authorizes 
it. The Commission is empowered to au- 
thorize and approve a consolidation either 
as applied for or as qualified by such terms 
and conditions as it deems “just and reason- 


5 The Commission found that Consolidated and 
McCarthy compete substantially throughout 
Connecticut, Massachusetts and Rhode Island 
but Consolidated alone operates between those 
areas and New York City. Consolidated and 
Moran compete between the principal points in 
New York State, but Moran’s routes also extend 
to Cleveland, Ohio, and to several points in 
northern Pennsylvania. There is some competi- 
tion among Arrow, Consolidated and Moran in 
New York, and others of Arrow’s routes parallel 
those of Barnwell and Horton. Barnwell, Hor- 
ton and Southeastern compete to some extent 
in parts of the Middle Atlantic States (excluding 
New York). Barnwell, Horton and Transporta- 
tion, Inc., compete in portions of the southern 
region, and Southeastern competes somewhat 
with them in that area. 


6 Associated is authorized by its charter to 
issue 100,000 shares of $100 par value preferred 
stock drawing six per cent cumulative dividends 
annually and 1,000,000 shares of $1.00 par value 
common stock. One of the conditions of the 
Commission’s order here is that no par value 
be assigned the common stock. The Commission 
found that in exchange for all the outstanding 
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stock of the merged companies (except a small 
quantity of the preferred stock of two of the 
carriers which was to be redeemed for cash) 
Associated was to issue 648,643 shares of its 
common and 39,049 shares of its preferred stock, 
which on the cancellation of certain shares in 
connection with the stock of one of the non- 
carriers would leave outstanding 633,171 shares 
of common and 37,942 shares of preferred. An- 
other 15,000 shares of preferred were to be 
offered to the public in order to enable Asso- 
ciated to obtain surplus cash. The preferred, 
which like the common was entitled to one vote 
per share, was convertible into common at the 
option of the holders, on terms not here 
relevant. 

There were 71,480 shares of Associated’s com- 
mon. stock outstanding at the time the applica- 
tion was filed, of which 31,240 were held by 
the president of Associated, 9,000 by The Trans- 
port Company (received for engineering account- 
ing data given in connection with the merger), 
and the remainder by stockholders in the cor: 
porations to be merged. 


7 [Reported at { 666, and omitted here.] 
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able,” if it finds that the merger “will be 
consistent with the public interest.” Section 
5(2)(b). In passing upon a proposed con- 
solidation the Commission is required to 
“sive weight to the following considerations, 
among others: (1) The effect of the proposed 
transaction upon adequate transportation 
service to the public; ... (3) the total fixed 
charges resulting from the proposed trans- 
action; and (4) the interest of the carrier 
employees affected.” Section 5(2)(c). The 
foregoing provisions supply the general 
statutory standards for guiding the Com- 
mission’s judgment; and within their broad 
limits, its authority is “exclusive and plen- 
ary.” Section 5(11). 

However, in two particulars, pertinent 
especially to the issues concerning anti-trust 
policy and railroad affiliation, Section 5 lays 
down more explicit commands. One is a 
specific exemption of carriers and individuals 
participating in an approved merger “from 
the operation of the antitrust laws and of all 
other restraints, limitations, and prohibitions 
of law, Federal, State, or municipal, insofar 
as may be necessary to enable them to carry 
into effect the transactions so approved 
and to hold, maintain, and operate any prop- 
erties and exercise any control or franchises 
acquired through such transaction.” Section 
5(11). The other provides the standards to 
be applied in cases of affiliation of a motor 
carrier with a railroad. Where a railroad or 
“any person which is controlled . .. by 
such a carrier, or affiliated therewith” ® is an 
applicant in a consolidation proceeding, the 
Commission cannot approve the merger “unless 
it finds that the transaction proposed will be 
consistent with the public interest and will 
enable such carrier to use service by motor 
vehicle to public advantage in its operations 
and will not unduly restrain competition.” 
Section 5(2)(b). In the light of these con- 
trolling statutory provisions the issues must 
be stated more sharply for proper perspective 
of what is at stake. 


ide 


[Commission May Approve Merger Which 
Would Otherwise Violate Anti- 
Trust Laws] 


As has been said, they are intertwined. 
This is true especially of the issues conéern- 
ing the propriety of the standards applied 
and whether due consideration was given 
to the anti-trust laws and policies, although 
the question of rail affiliation is closely re- 
lated to both. 

The chief attack on the orders is that the 
Commission improperly construed the stand- 
ards by which Congress intended it to deter- 


8 “Affiliated therewith’”’ 
5(6), supra note 7. 
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is defined in Section 


mine the propriety of a consolidation; and 
the burden of this complaint is that it did so 
“by failing to consider and give due weight 
to the anti-trust and other laws of the United 
States.” The argument seems to be that the 
merger, notwithstanding the Commission’s 
approval, violates the Sherman Act; hence 
the Commission is without power to approve 
the merger. This presupposes that Congress 
did not intend, by enacting the specific 
exemption of Section 5(11), to give the Com- 
mission leeway to approve any merger which, 
but for the exemption and the Commission’s 
approval, would run afoul of the anti-trust 
laws. In other words, the Commission’s au- 
thority is not “exclusive and plenary,” as 
the Section declares, within the boundaries 
set by the Interstate Commerce Act, includ- 
ing the exemption; but it is restricted also by 
all the ramifications of the anti-trust laws 
and policies, to which the Commission must 
give strict regard in approving motor con- 
solidations, as if the exemption did not exist. 

It is conceded this is not true of rail con- 
solidations, though they are authorized, and 
subjected to the same standards, by the 
identical sections of the statute. A differ- 
ence in application of the language is said 
to arise from the difference which existed 
in the conditions under which rail and motor 
carriers, respectively, were brought within 
the purview of the statutory commands. 
Thus, it is said, the Transportation Act of 
1920 (41 Stat. 456) made a broad departure 
from previous policy by relieving rail con- 
solidations, with the Commission’s approval, 
from anti-trust restrictions in order to re- 
habilitate a broken down industry. But, it 
is also said, such a condition did not char- 
acterize motor carriers when they were 
brought under regulation in 1935 or at the 
time of any subsequent legistation affecting 
them. Hence, it is admitted the Commission 
with propriety may approve a rail consoli- 
dation, otherwise prohibited by the anti-trust 
laws, in order to bring about needed or 
desirable improvement in service and econo- 
mies in operation. But, as to motor carriers, 
it is urged the consolidation cannot be 
effected with any such purposes or conse- 
quences. Only when the existing service is 
inadequate and consolidation is necessary to 
bring about adequate service to the public, 
the argument runs, can the Commission ap- 
prove it. 

On its face the contention would seem to 
run in the teeth of the language and the 
purpose of Section 5(11). Nothing in its 
terms indicates an intention to create one 
authority for rail consolidations and another 
for motor mergers. Identical .provisions 
govern both. And to restrict the application 


Copyright 1944, Commerce Clearing House, Inc. 


Court Decisions 


37,213 


McLean Trucking Co., Inc., et al. v. U.S. et al. 


of the section to motor carriers in the man- 
ner urged would nullify its operation as to 
them. The attack, when carried to such an 
extent, comes down to one upon the policy 
which Congress has declared. It has done 
so in terms which do not admit of nullifica- 
tion by reference to the varying conditions 
under which different types of carriers were 
brought within the statute’s operation. It 
is not for this court, or any other, to over- 
ride a policy, or an exemption from one, so 
clearly and specifically declared by Con- 
gress, whatever may be our views of the 
wisdom of its action. The argument in its 
full sweep therefore must be rejected. But, 
taken for less than that, it poses a problem 
of accommodation of the Transportation 
Act and the anti-trust legislation, to which 
we now turn. In doing so we note that the 
former is the later in time and constitutes 
not only a more recent but a more specific 
expression of policy. 


BAG 


[Commission Must Consider Public 
Interest in Passing on Merger] 


To secure the continuous, close and in- 
formed supervision which enforcement of 
legislative mandates frequently requires, 
Congress has vested expert administrative 
bodies such as the Interstate Commerce 
Commission with broad discretion and has 
charged them with the duty to execute stated 
and specific statutory policies. That dele- 
gation does not necessarily include either the 
duty or the authority to execute numerous 
other laws. Thus, here, the Commission 
has no power to enforce the Sherman Act 
as such. It cannot decide definitely whether 
the transaction contemplated constitutes a 
restraint of trade or an attempt to monop- 
olize which is forbidden by that Act. The 
Commission’s task is to enforce the Inter- 
state Commerce Act and other legislation 
which deals specifically with transportation 
facilities and problems. That legislation 
constitutes the immediate frame of reference 
within which the Commission operates; and 
the policies expressed in it must be the basic 
determinants of its action. 


But in executing those policies the Com- 
mission may be faced with overlapping and 
at times inconsistent policies embodied in 
other legislation enacted at different times 
and with different problems in view. When 
this is true, it cannot without more ignore 
the latter. The precise adjustments which it 
must make, however, will vary from instance 
to instance depending on the extent to which 
Congress indicates a desire to have those 
policies leavened or implemented in the en- 
forcement of the various specific provisions 
of the legislation with which the Commis- 
sion is primarily and directly concerned. 
Cf. National Broadcasting Co., Inc. v. United 
States, 319 U. S. 190; New York Central Se- 
curities Corp. v . United Sidtes;-287) Un SZ 


The national transportation policy is the 
product of a long history of trial and error 
by Congress in attempting to regulate the 
nation’s transportation facilities beginning 
with the Interstate Commerce Act of 1887.° 
For present purposes it is not necessary to 
trace the history of those attempts in detail 
other than to note that the Transportation 
Act of 1920 marked a sharp change in the 
policies and objectives, embodied in those 
efforts.” “Theretofore, the effort of Con- 
gress had been directed mainly to the pre- 
vention of abuses; particularly, those arising 
from excessive or discriminatory rates”; ” 
and emphasis on the preservation of free 
competition among carriers was part of that 
effort.” The Act of 1920 added “a new and 
important object to previous interstate com- 
merce legislation.” It sought “affirmatively 
to build up a system of railways prepared to 
handle promptly the interstate traffic of the 
country.” Dayton-Goose Creek R. R. v. 
United States, 263 U. S. 456, 478; Texas & 
IPA IR IR (Ca (Oy GP Si, IP, IRS Ne PDA, Se 
266, 277. And in administering it, the Com- 
mission was to be guided primarily by con- 
sideration for “adequacy of transportation 
service, its essential conditions of 
economy and efficiency, and . appro- 
priate provision and best use of transporta- 
tion facilities : ” New York Central 
Securities Corp. v. United States, 287 U. S. 
WV, 5), 


924 Stat. 379. See Sharfman, The Interstate 
Commerce Commission (1935), Part I, 11-20, and 
authorities cited, for a concise compilation of 
the more important legislation implementing 
the Interstate Commerée Act of 1887 and a refer- 
ence to some of the impulses leading to the 
adoption of that Act; see also Healy, The Eco- 
nomics of Transportation (1940) ch. 18 et seq. 

10 Compare the Interstate Commerce Act of 
1887, 24 Stat. 379, and the statutes collected in 
Sharfman, supra note 9, with the Transportation 
Act of 1920, 41 Stat. 456 [see also MacVeagh, 
The Transportation Act of 1920 (1923)], the 
Emergency Transportation Act of 1933, 48 Stat. 
211, and the Transportation Act of 1940, 54 Stat. 
898. See also Annual Reports of the Interstate 
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Commerce Commission for 1888, pp. 25-26; 1892, 
pp. 47-55; 1893, p. 9; 1894, p. 63; 1897, pp. 48-51; 
1898, pp. 18-22; 1900, p. 13; 1918, pp. 4-9; 1919, 
pp: 1-6. See generally, Johnson, Government 
Regulation of Transportation (1938); Nelson, 
The Role of Regulation Reexamined, Transpor- 
tation and National Policy, National Resources 
Planning Board (May, 1942) 197. 

1 The New England Divisions Case, 261 U. S. 
184, 189. 

122Cf. authorities cited supra notes 9 and 10. 
The Interstate Commerce Act of 1887 (24 Stat. 
379) was in a sense a shadow cast by the coming 
Sherman Act (26 Stat. 209). Compare Snyder, 
The Interstate Commerce Act and Federal Anti- 
Trust Laws (1904) 121-122. 
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Since that initial effort at reshaping regu- 
lation of railroads to “ensure . adequate 
transportation service,” * Congress has ex- 
tended federal regulation in connection with 
other forms of transportation “ and has elab- 
crated more fully the objectives to be 
achieved by its legislation. In 1935 it en- 
acted a comprehensive scheme of regulation 
for motor carriers, designed to result in “a 
system of coordinated transportation for the 
Nation which will supply the most efficient 
means of transport and furnish service as 
cheaply as is consistent with fair treatment 
of labor and with earnings which will sup- 
port adequate credit and the ability to ex- 
pand as need develops and to take advantage 
of all improvements in the art.” * The policy 
which was to guide the Commission in ad- 
ministering that Act was fully stated * and 
has since been absorbed into the equally full 
statement of the National Transportation 
Policy. That policy, which is the Commis- 
sion’s guide to “the public interest,” cf. New 
York Central Securities Corp. v. United States, 
287 U. S. 12; Texas v. United States, 292 U.S. 
522, demands that all modes of transporta- 
tion subject to the provisions of the Inter- 
state Commerce re be so regulated as to 
“recognize and preserve the inherent advan- 
tages of each; to promote safe, adequate, 
economical, and efficient service and foster 
sound economic conditions in transportation 
and among the several carriers; to encourage 
the establishment and maintenance of rea- 
sonable charges for transportation services, 
without unjust discriminations, undue pref- 
erences or advantages, or unfair or destruc- 
tive competitive practices; all to the 


The New England Divisions Case, 261 U. S. 
184, 189. 

14 Cf. e. g., Air Commerce Act of 1926, 44 Stat. 
568, as amended by 48 Stat. 1113; Air Mail Act 
of 1934, 48 Stat. 933; Air Mail Act of 1935, 49 
Stat. 614; Civil Aeronautics Act of 1938, 52 
Stat. 973; Motor Carrier Act of 1935, 49 Stat. 
543; and compare Title II of the Transportation 
Act of 1940, 54 Stat. 898, 929. 

33 Sen. Rep. No. 482, 74th Cong., ist Sess., 3 

16 “Tt is hereby declared to be the policy of 
Congress to regulate transportation by motor 
carriers in such manner as to recognize and 
preserve the inherent advantages of, and foster 
sound economic conditions in, such transporta- 
tion and among such carriers in the public in- 
terest; promote adequate, economical, and 
efficient service by motor carriers, and reason- 
able charges therefor, without unjust discrimi- 
nations, undue preferences or advantages, and 
unfair or destructive competitive practices; im- 
prove the relations between, and coordinate 
transportation by and regulation of, motor car- 
riers and other carriers; develop and preserve 
a highway transportation system properly 
adapted to the needs of the commerce of the 
United States and of the national defense; and 
cooperate with the several States and the duly 
authorized officials thereof and with any organi- 
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end of developing, coordinating, and preserv- 
ing a national transportation system by wa- 
ter, highway, and rail, as well as other 
means, adequate to meet the needs of the 
commerce of the United States, of the 
Postal Service, and of the national defense.” 


54 Stat. 899. 


The history of the development of the 
special national transportation policy sug- 
gests, quite apart from the explicit provision 
of Section 5(11), that the policies of the ie 
trust laws determine “the public interest” 
railroad regulation only in a qualified way. 
And the altered emphasis in railroad legis- 
lation on achieving an adequate, efficient, 
and economical system of transportation 
through close supervision of business opera- 
tions and practices rather than through 
heavy reliance on the enforcement of free 
competition in various phases of the busi- 
ness, cf. New York Central Securities Corp. v. 
United States, 287 U. S. 12, has its counter- 
part in motor carrier policy. The premises 
of motor carrier regulation posit some cur- 
tailment of free and unrestrained competi- 
tion.” The origins™ and legislative history ” 
of the Motor Carrier Act adequately disclose 
that in it Congress recognized there may be 
occasions when “competition between car- 
riers may result in harm to the public as 
well as in benefit; and that when a [carrier] 
inflicts injury upon its rival, it may be the 
public which ultimately bears the loss.” Cf. 
WMG S2 JED Vitel Rody, (Clithid Gee Coot G2 LS Ike 
AAU. SpA Soy ZIT: 


Whatever may be the case with respect 
either to other kinds of transactions by or 


zation of motor carriers in the administration 
and enforcement of this part.’’ 49 Stat. 543. 
17No motor carrier can operate in interstate 
commerce without a certificate of public conveni- 
ence and necessity, 49 U. S. C. § 306, 49 Stat. 
551, 52 Stat. 1238, 54 Stat. 923. Compare Mono- 
graph No. 21, Temporary National Economic 
Committee, 76th Cong., 3rd Sess., 268. 

The Reports of the Coordinator of Transpcr- 
tation (Sen. Doc. No. 152, 73d Cong., 2d Sess. ; 
H. Doc. 89, 74th Cong., 1st Sess.) on which the 
Act is in large measure based (79 Cong. Rec. 
12207; Sen. Rep. No. 482, 74th Cong., 1st Sess.; 
H. R. Rep. No. 1645, 74th Cong., 1st Sess.) dis- 
close graphically that among the evils with 
which the motor carrier industry was afflicted 
and which would be cured by the Act was unre- 
strained competition. It was anticipated that 
the Act would confer b@nefits on the industry 
“by promoting a more orderly conduct of the 
business, lessening irresponsible competition 
and undue internal strife, encouraging the or- 
ganization of stronger units, and otherwise en- 
abling the industry to put itself on a sounder 
and more generally profitable basis.’’ H. Doc. 
89, 74th Cong., 1st Sess. (1934) 127. 

18 See particularly the Reports of the Coordi- 
nator of Transportation, cited swpra note 17. 

12 Sen. Rep. No. 482, 74th Cong., 1st Sess.; 
79 Cong. Ree. 12206. 
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among Carriers * or to consolidations of dif- 
ferent types of carriers,” there can be little 
doubt that the Commission is not to meas- 
ure proposals for all-rail or all-motor con- 
solidations by the standards of the anti-trust 
laws. Congress authorized such consolida- 
tions because it recognized that in some 
circumstances they were appropriate for 
effectuation of the national transportation 
policy. It was informed that this policy 
would be furthered by “encouraging the or- 
ganization in stronger units” in the motor 
carrier industry.” And in authorizing those 
consolidations it did not import the general 
policies of the anti-trust laws as a measure 
of their permissibility.% It in terms relieved 
participants in appropriate mergers from the 
requirements of those laws. Section 5(11). 
In doing so, it presumably took into account 
the fact that the business affected is subject 
to strict regulation and supervision, par- 
ticularly with respect to rates charged the 
public—an effective safeguard against the 
evils attending monopoly, at which the Sher- 
man Act is directed. Against this background, 
no other inference is possible but that, as a 
factor in determining the propriety of motor- 
carrier consolidations the preservation of 
competition among carriers, although still a 
value,” is significant chiefly as it aids in the 
attainment of the objectives of the national 
transportation policy. 

Therefore, the Commission is not bound, 
as appellants urge, to accede to the policies 


20 Even after the major shift in policy reflected 
in the Transportation Act of 1920, Congress left 
it abundantly clear that the preservation of 
competition and the elimination of monopolistic 
practices in many phases of the transportation 
industry was a desideratum. See e. g., 15 
U. S. C. §§ 13, 14, 18-21; 38 Stat. 730 et seq., 
48 Stat. 1102, 49 Stat. 1526-1528; 31 I. C. C, 32, 
61; 31 I. C. C. 351, 413-414; and Section 5(1) 
of the Interstate Commerce Act, 41 Stat. 480-481; 
54 Stat. 905; and compare Chesapeake & Ohio 
R. R. v. United States, 283 U.S. 35. 

a Cf, 49 U. S. C. § 5(14)-(16); 37 Stat. 566, 
41 Stat. 482, 54 Stat. 909. In connection with 
the consolidation of rail and motor carriers Con- 
gress was explicit on the subject of competition 
in its mandate to the Commission. Fearful of 
the dangerous potentialities which such coordi- 
nation created (see 79 Cong. Rec. 5654-5655, 
12206, 12222-12225) Congress prescribed more 
rigorous requirements for that process than for 
simple motor carrier consolidations. For the 
latter approval may be granted if the Commis- 
sion finds the transaction ‘‘consistent with the 
public interest.’’ For a rail carrier to consoli- 
date with a motor carrier, Commission approval 
requires a finding that the transaction will ‘‘be 
consistent with the public interest and will 
enable such carrier to use service by motor 
vehicle to public advantage in its operations and 
will not unduly restrain competition.’’ Com- 
pare the language of Section 213 (a) of the Mo- 
tor Carrier Act of 1935, 49 Stat. 555-556, 52 Stat. 
1239, (and cf. 86 Cong. Rec. 11546) with that of 
Section 5 of the Transportation Act of 1940. 
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of the anti-trust laws so completely that 
only where “inadequate” transportation facili- 
ties are sought to be made “adequate” by 
consolidation can their dictates be over- 
borne by “the public interest.” That view, 
in effect, would require the Commission to 
permit only those consolidations which 
would not offend the anti-trust laws. As 
has been said, this would render meaningless 
the exemption relieving the participants in 
a properly approved merger of the require- 
ments of those laws, and would ignore the 
fact that the Motor Carrier Act is to be ad- 
ministered with an eye to affirmatively im- 
proving transportation facilities, not merely 
to preserving existing arrangements or com- 
petitive practices.” Compare Dayton-Goose 
Creek R. R. v. United States, supra; The New 
England Divisions case, supra. 


Congress however neither has made the 
anti-trust laws wholly inapplicable to the 
transportation industry nor has authorized 
the Commission in passing on a proposed 
merger to ignore their policy. Congress 
recognized that the process of consolidating 
motor carriers would result in some diminu- 
tion of competition and might result in the 
creation of monopolies. To prevent the lat- 
ter effect and to make certain that the 
former was permitted only where appropri- 
ate to further the national transportation 
policy, it placed in the Commission power 
to control such developments.” The na- 


22 Cf. note 17 supra. Authorization of consoli- 
dation of rai] carriers stems historically from 
circumstances different from those impelling 
the authorization of consolidation of motor car- 
riers. Compare authorities cited in notes 9 and 
10 supra with those in notes 17-19 supra. This 
difference in origins is not entirely to be 
ignored simply because the same provisions of 
Section 5 now govern both motor carrier and 
rail carrier consolidations. Cf. 86 Cong. Rec. 
11546. But whatever effect the difference may 
have, as a guide to the Commission concerning 
the extent to which and circumstances in.which 
consolidation should be allowed, it cannot nullify 
the power given to the Commission by Section 
§(11). 

23 Compare the provisions of the statutes cited 
supra notes 20 and 21. 

% Cf. note 26 infra; compare also 41 Stat. 
481-482 Chesapeake and Ohio R. R. v. United 
States, 283 U. S. 35; MacVeagh, The Transporta- 
tion Act of 1920 (1923) 275-292. 

25 Cf. note 17 supra. 

2%. g., Senator Wheeler, 
measure in the Senate, said: 

“At present most truck operations are small 
enterprises. However, there are many rumors 
of plans for the merging of existing operations 
into sizable systems. In view of past experience 
with railroad and public utility unifications, it 
is regarded as necessary that the Commission 


in charge of the 


‘have control over such developments, where the 


number of vehicles involved is sufficient to make 
the matter one of more than local importance.”’ 


79 Cong. Rec. 5654-5655. 
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tional transportation policy requires the 
Commission to “promote economical 

. service and foster sound economic con- 
ditions in transportation and among the 
several carriers; to encourage the establish- 
ment and maintenance of reasonable charges 
for transportation services, without unjust 
discriminations, [or] undue preferences or 
advantages. ” The preservation of 
independant and competing motor carriers 
unquestionably has bearing on the achieve- 
ment of those ends. Hence, the fact that 
the carriers participating in a properly au- 
thorized consolidation may obtain immunity 
from prosecution under the anti-trust laws 
in no sense relieves the Commission of its 
duty, as an administrative matter, to con- 
sider the effect of the merger on competitors 
and on the general competitive situation in 
the industry in the light of the objectives of 
the national transportation policy. 


In short, the Commission must estimate 
the scope and appraise the effects of the 
curtailment of competition which will result 
from the proposed consolidation and con- 
sider them along with the advantages of 
improved service, safer operation, lower costs, 
etc., to determine whether the consolidation 
will assist in effectuating the over-all trans- 
portation policy. Resolving these considera- 
tions is a complex task which requires 
extensive facilities, expert judgment and 
considerable knowledge of the transporta- 
tion industry. Congress left that task to the 
Commission “to the end that the wisdom 
and experience of that Commission may be 
used not only in connection with this form 
of transportation, but in its coordination of 
all other forms.” 79 Cong. Rec. 12207. “The 
wisdom and experience of that commission,” 
not of the courts, must determine whether 
the proposed consolidation is “consistent 
with the public interest.” Cf. Interstate Com- 
merce Commission v. Illinois Central R. R., 
215 U. S. 452; Pennsylvania Co. v. United 
States, 236 U.S. 351; United States v. Chicago 
Heights Trucking Co., 310 U. S. 344; Purcell 
v. United States, 315 U. S. 381. If the Com- 
mission did not exceed the statutory limits 
within which Congress confined its discre- 
tion and its findings are adequate and sup- 
ported by evidence, it is not our ftinction 
to upset its order. 


IY 


[Failure to Accede to Request of Anti-Trust 
Division Does Not Require Overturning 
of Conclusions] 


The Commission found, as has been noted, 
that the proposed consolidation would result 


in improved transportation service, greater 
efficiency of operation and substantial oper- 
ating economies. The higher load factor on 
trucks, reduction in the number of trucks 
used and the mileage traversed would lead 
to more efficient use of equipment and save 
motor fuel. Terminal facilities would be 
consolidated and used more effectively, through 
movement of freight would reduce costs and 
in a multitude of other ways the stability 
and safety of the service rendered would be 
enhanced.” The Commission also considered 
the extent to which competition among the 
merging carriers would be diminished, the 
effects of the consolidation on competing 
carriers and the consequences for trans- 
portation service and motor carrier opera- 
tions in general in the areas affected. It 
found that in each of the areas served by 
the present components of the merger there 
are from 44 to more than 100 Class I car- 
riers, many of which were regular route 
common carriers of general commodities, 
comparable in size—insofar as size is dis- 
closed by operating revenues—to some of 
the participants in the consolidation. Be- 
tween the principal points in each of the 
areas served substantial competition by in- 
dependent Class I carriers now exists. While 
none of these carriers operates a through 
service over the entire area to be served 
by Associated, the Commission found that 
rail carrier service competes at all the prin- 
cipal points to be served by Associated, 
and that contract carriers also offer competi- 
tion. 


The Commission determined, on the basis 
of facts appearing in the record and its ex- 
perience with other consolidations, that it 
was not likely that Associated’s size and 
competitive advantages would enable it to 
control the price and character of inter- 
change traffic, to drain off substantial amounts 
of shippers’ business or in other ways to 
smother the competition of other motor 
carriers. It concluded that ample competi- 
tion would remain and, weighing all the 
factors, that the consolidation was ‘con- 
sistent with the public interest.” 


Necessarily in its inquiry the Commission 
had to speculate to some extent as to the 
future consequences and effects of a present 
consolidation. But it based its judgment 
on available facts as to present operations 
and business practices and past experience 
with transportation operations and analogous 
transactions. 


We cannot say that the Commission mea- 
sured “the public interest” by standards 
other than those Congress provided or that 


a 


27H. g., tracing shipments and settlement of 
claims would be facilitated, congestion at ship- 
ping platforms would be reduced, the average 
life of the equipment would be lengthened by 
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scientific maintenance and safety programs on 
a large scale, vehicles would be shifted quickly 
to meet peak demands on certain routes, ete. 
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its findings do not comply with the re- 
quirements of the Act. The material find- 
ings are supported by evidence; and while 
a more meticulous regard for its function 
might have impelled the Commission to 
accede to the Anti-Trust Division’s request 
for certain information from other shippers 
bearing on the question of competition, we 
do not think its failure to do so requires, 
on this record, that its conclusions be over- 
turned. 


Vv 


[Conclusion as to Rail Affiliation 
Not Unreasonable | 


Appellants also attack the propriety of 
the Commission’s conclusion that Associated 
is not, and would not be, on consummation 
of the consolidation, “affiliated” with any 
railroad. Whatever might have been the case 
if Arrow had been included in the merger, 
a different question is presented by the 
orders now under review. 


Section 5(2) provides: 


That if... any person which is controlled 
by a [rail] carrier, or affiliated therewith with- 
in the meaning of paragraph (6), is an applicant 
in the case of any such proposed transaction 
involving a motor carrier, the Commission shall 
not enter such an order unless it finds that the 
transaction proposed will be consistent with 
the public interest and will enable such carrier 
to use service by motor vehicle to public ad- 
vantage in its operations and will not unduly 
restrain competition. 


Section 5(6) provides: 


For the purposes of this section a person shall 
be held to be affiliated with a carrier if, by 
reason of the relationship of such person to such 
carrier (whether by reason of the method of, 
or circumstances surrounding organization or 
operation, or whether established through com- 
mon directors, officers, or stockholders, a voting 
trust or trusts, a holding or investment com- 
pany or companies, or any other direct or in- 
direct means), it is reasonable to believe that 
the affairs of any carrier of which control may 
be acquired by such person will be managed 
in the interest of such other carrier. 


The only relevant evidence now pointing 
toward affiliation of the applicant with rail 
carriers are the facts that Kuhn, Loeb and 
Company indirectly owns 9,000 shares of 
Associated’s common stock, has one repre- 
sentative among the nine directors of Asso- 
ciated, has investment banking connections 
with competing rai] carriers, and is repre- 
sented on the boards of directors of other 
railroads. For present purposes we may 
assume that by virtue of those connections 
the rail carriers’ interests will be the bank- 
ing house’s interests in directing the affairs 


2. g., H. D. Horton and the members of his 
family will own 14,917 shares of Associated’s 
preferred stock and 267,873 shares of its common 
stock. The stockholders of Consolidated also 
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of Associated. But aside from the propor- 
tionately small (9,000 out of 1,000,000 com- 
mon shares) stock ownership and the place 
on the board of directors, the Commission 
found no connection—either in the origins 
of the present proposal or in personnel, 
financing or otherwise—between Kuhn, Loeb 
and Company and the rail carriers on the 
one hand and Associated on the other. This 
contrasts sharply with the circumstances in 
Transport Co., 36 M. C. C. 61, where a much 
larger merger of eastern motor carrier oper- 
ators, sought to be consummated with at 
least the assistance of Kuhn, Loeb and 
Company, was denied approval by the Com- 
mission. And in the present merger others, 
not associated, so far as this record shows, 
with Kuhn, Loeb and Company or rail 
carriers would have substantial blocks of 
stock. We cannot find anything arbitrary 
or unreasonable in the conclusion that the 
consolidation as finally authorized will not 
result in Associated’s being affiliated with 
a carrier by rail. It may be added that 
under the Commission’s order in this case 
the relatively close holdings which will emerge 
from the consolidation cannot be altered with- 
out the Commission’s approval. And it is 
the consolidation as approved which is ex- 
empted from the operation of the anti-trust 
laws and the prohibition against rail affilia- 
tion without approval. Any future change 
which may bring the consolidation into clash 
with either prohibition may be considered 
when it arises. 


[Judgment Affirmed] 
Accordingly the judgment is 
Affirmed. 


Dissenting Opinion 


Mr. Justice DOUGLAS, with whom Mr. Jus- 
tice BLACK concurs, dissenting: I think that 
the Commission misconceived its authority under 
the merger and consolidation provisions of the 
Act. I agree that the Commission is not to 
measure motor vehicle consolidations by the 
standards of the anti-trust acts. Such a con- 
struction would make largely meaningless, as 
the opinion of the Court demonstrates, the 
power of the Commission under § 5(11) to re- 
lieve participants in mergers or consolidations 
from the requirements of those acts. But I 
think a proper construction of the Act requires 
the Commission to give greater weight to the 
principles of competition than it apparently has 
done here. 

I agree that the standard of the ‘“‘public 
interest’’ which governs mergers and consolida- 
tions under § 5 embraces the national transpor- 
tation policy contained in the Act. That 
declared policy calls, among other things, for 
the recognition and preservation of ‘‘the inher- 


would own substantially greater blocks than the 
9,000 shares which Kuhn, Loeb and Company 
controls. 
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ent advantages’’ of motor vehicle transportation ; 
the promotion of ‘‘safe, adequate, economical, 
and efficient service’’ and the fostering of 
“sound economic conditions in transportation 
and among the several carriers’’; the establish- 
ment and maintenance of reasonable charges 
“without unjust discriminations, undue prefer- 
ences or advantages, or unfair or destructive 
competitive practices’’—to the end of ‘‘develop- 
ing, coordinating, and preserving a national 
transportation system’’ which is ‘‘adequate to 
meet’ the national needs. 54 Stat. 899. Those 
standards are specifically referred to in § 5(2)(c) 
where an itemization of some of the factors to 
which the Commission shall give weight is made. 
And the preamble itself states that ‘‘All of the 
provisions of this Act shall be administered 
and enforced with a view to carrying out the 
above declaration of policy.’’ 

But I am of the opinion that the concept 
of the ‘‘public interest’? as used in §5 also 
embraces the anti-trust Jaws. Those laws extend 
to carriers as well as to other enterprises. But 
for the approval of the Commission the present 
consolidation would run afoul of the Sherman 
Act. United States v. Southern Pacific Co., 259 
U. S. 214. And the Clayton Act (which makes 
specific references to common carriers) by § 11 
expressly entrusts the Commission with the 
authority of enforcement of its provisions 
“where applicable to common carriers.’’ 38 
Stat. 734, 15 U. S. C. § 21. Those laws still 
stand. We thus have a long standing policy of 
Congress to subject these common carriers to 
the anti-trust laws. And we should remember 
that, so far as motor vehicles are concerned, 
we are dealing with transportation units whose 
rights of way—the highways of the country— 
have been furnished by the public. These con- 
siderations indicate to me that while the power 
of Congress to authorize the Commission to lift 
the ban of the anti-trust laws in favor of com- 
mon carriers is clear (New York Central Se- 
curities Corp. v. United States, 287 U. S. 12, 
25-26), administrative authority to replace the 
competitive system with a cartel should be 
strictly construed. I would read § 5 of the Trans- 
portation Act so as to make for the greatest 
possible accommodation between the principles 
of competition and the national transportation 
policy. The occasions for the exercise of the 
administrative authority to grant exemptions 
from the anti-trust laws should be closely con- 
fined to those where the transportation need is 
clear. 

If it were the opinion of the Commission that 
the policy of the Transportation Act would be 
thwarted unless a particular type of merger or 
consolidation were permitted, I have no doubt 
that it would be authorized to lift the ban of 
the anti-trust laws. But unless such necessity 
or need were shown I do not think the anti-trust 
laws should be made to give way. Congress 
did not give the Commission carte blanche 
authority to substitute a cartel for a competi- 
tive system. It may so act only when that 
step ‘‘will be consistent with the public in- 


terest’’. §5(2)(b). But since the ‘‘public in- 
terest’’ includes the principles of free enterprise, 
which have long distinguished our economy, I 
can hardly believe that Congress intended them 
to be swept aside unless they were in fact ob- 
stacles to the realization of the national trans- 
portation policy. But so far as we know from 
the present record that policy may be as readily 
achieved on a competitive basis as through the 
present type of consolidation. At least such a 
powerful combination of competitors as is pres- 
ently projected is not shown to be necessary 
for that purpose. In this case the hand of the 
promoter seems more apparent than a transpor- 
tation need. 

For these reasons I would resolve the ambigu- 
ities of the Act in favor of the maintenance of 
free enterprise. It that is too niggardly an 
interpretation of the Act, Congress can rectify 
it. But if the Commission is allowed to take the 
other view, a pattern of consolidation will have 
been approved which will allow the cartel rather 
than the competitive system to dominate this 
field. History shows that it is next to impossible 
to turn back the clock once such a trend gets 
under way. 

But there is another phase of the case which 
in my view requires a reversal of the judgment 
below. The Commission has allowed the invest- 
ment banker of railroad companies to be repre- 
sented on the board of the motor vehicle 
company, It did so after a finding that it was 
not ‘‘reasonable to believe that the affairs of 
applicant would be managed in the interest of 
any railroad’’ and therefore that the motor 
vehicle company would not be affiliated with any 
railroad within the meaning of the Act. § 5(5) 
(a), (6). But though we assume there was no 
such affiliation, I agree with Commissioner Pat- 
terson that that is not the end of the matter. 
The question still remains whether it is ‘‘con- 
sistent with the public interest’’ to allow such 
a banker’s nexus between the two competitors. 
I cannot believe that Congress intended the 
Commission to treat such a matter as inconse- 
quential. The whole history of finance urges 
caution when one investment banker stakes out 
his claim to two competing companies. Experi- 
ence shows that when one gains a seat at his 
competitor’s table, it is the beginning of the 
end of competition. A new zone of influence 
has been created. Its efficacy turns not on the 
amount of stock ownership but on a host of 
subtle and imponderable considerations. Such 
an intertwined relationship has been ‘‘the root 
of many evils’ (Brandeis. Other Peoples’ Money, 
p. 51) and so demonstrably inimical to the 
“‘public interest’’ in the past as not to be dis- 
regarded today. 

I agree that if §5 were read as the Court 
reads it, the order of the Commission should 
be affirmed. But since the Commission took a 
view of the law which in my opinion was er- 
roneous, I would reverse the judgment below 
so that the case might be returned to the Com- 
mission for reconsideration of the application 
under the proper construction of § 5. 


1 The position here taken is substantially the 
view which originally obtained in the Commis- 
sion. Northland-Greyhound Lines, Inc., 5 
M. C. C. 123; Richmond-Greyhound Lines, Inc., 
35 M. C. C. 555. But that view did not long 
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obtain. See Northland-Greyhound Lines, Inc., 
25 M. C. C. 109; Richmond-Greyhound Lines, 
Inc., 36 M. C. C. 747. And see Meck & Bogue, 
Federal Regulation of Motor Carrier Unification, 
50 Yale L. Journ. 1376, 1393-1397. 
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[157,204] Letter of Advice of the Attorney General of Washington, 


Letter of Smith Troy, Attorney General, by Albert D. Rosellini, Assistant Attorney 
General, addressed to Henry W. Wager, Prosecuting Attorney, Kittitas County, Ellens- 


burg, Washington, December 20, 1943, 


The Washington Unfair Practices Act, prohibiting selling at less than cost, is not vio- 
lated unless the selling at less than cost is for the purpose of injuring competitors or de- 


stroying competition. 


Sales of drugs and medicines by a non-profit organization to its 


members are not in‘violation of the Act as the organization is not engaged in competitive 
business and its purpose is not to injure competitors but to benefit members. 


See the Washington Unfair Practices Act, Vol. 2, | 8908. 


[Opinion Requested] 

We have your letter dated December 4, 
1943, in which you request our opinion on 
whether the Roslyn-Cle Elum Beneficial 
Company is violating the Washington Un- 
fair Practices Act. 

Your letter states that this company is a 
non-profit organization and that its services 
are performed solely for the benefit of the 
members. Under the rules and regulations 
of the company it is provided that “special 
drugs, compounds, and concentrated medi- 
cines will be ordered, on attending physi- 
cians requisition and retailed at cost price 
to members. Same to be paid for at time 
of acceptance.” 


[No Violation of Unfair Practices Act] 


It is our opinion that this company does 
not violate the Washington Unfair Prac- 
tices Act, being Rem. Rev. Stat. 5854-2i. 


[Law Provision Involved] 


Section 5854-21 of the said act provides 
in part as follows: 


‘“* * * It shall be unlawful for any person en- 
gaged in business within this state to sell any 
article or product at less than cost thereof, 
to such vendor, or give away any article or 
product, for the purpose of injuring competitors 
or destroying competition * * *,’’ (Italics 
supplied.) 


[No Purpose of Injuring Competitors] 


Under the terms of this subsection we 
feel that unless the selling at less than cost 
is for the purpose of “injuring competitors 
or destroying competition” the act is not 
violated. 

In the case of the Roslyn-Cle Elum Bene- 
ficial Company, the organization is a non- 
profit one not engaged in competitive busi- 
ness and the acts of selling the articles at 
cost price are not for the purpose of “injur- 
ing competitors” but for the benefit of the 
members. In view of these circumstances 
we feel that they are not violating the Un- 
fair Practices Act. 


[7 57,205] Bridget Koss v. Continental Oil Company, et al. 


In the Indiana Supreme Court. 


No. 27908, November Term, 1943, January 28, 1944. 


Appealed from the Jasper Circuit Court. 


The Indiana anti-trust statute, prohibiting combinations to prevent dealers and manu- 
facturers from selling supplies to any dealer, manufacturer or artisan, prohibits refusals 
to sell only where the refusal is based on the reason that the retail dealer is not a member 
of the combination or association. Refusal of defendant oil company to sell gasoline and 
oil to plaintiff filling station owner, if there was any such refusal, appeared to be not for 
the reason that defendant was not a member of the union, but rather for the reason that 
she was violating the rules of the union as to the hours she was operating her filling 
station. An order denying a temporary mandatory injunction is affirmed. 


See the Indiana Anti-Trust Act, Vol. 2, 18256. 

For appellant: Emmet M. LaRue, Harry P. Sharvsky, Gary, Indiana; Guy W. 
Slaughter, Hammond, Indiana. 

For appellee: Oscar B. Thiel, Gary, Indiana; Crumpacker & Freidrich, Hammond, 
Indiana. 

Before MicuarL L. FANsLER, Chief Justice, and Curtis G. Saxe, Marr J. O’Mattey, 
Frank N. RicuMan, and H. NatHan Swaim, Associate Judges. 


[Error Assigned] 


All of appellant’s contentions may be con- 
sidered under the assignment of error that 
the court erred in denying the plaintiff a 
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[Appeal from Order Denying Injunction] 


Swaim, J.: This is an appeal from an 
interlocutory order denying appellant’s peti- 
tion for a temporary mandatory injunction. 


Trade Regulation Reports 


57,220 


temporary injunction. Goldsmith et al. v. 
City of Indianapolis (1935), 208 Ind. 465, 196 
Nie 1. S75, 

[Facts of Case} 


Appellant owned and operated a filling 
station in Gary, Indiana. She had a con- 
tract with the Continental Oil Company for 
the purchase from said company of the 
gasoline and oils required in the operation 
of said station. She instituted this action 
against the said company and other appel- 
lees, including General Drivers Warehouse 
and Helpers Union, Local No. 142, and the 
business agent of said Union alleging that 
all of the appellees except said Oil Com- 
pany entered into a conspiracy to coerce 
and thereby prevent said Oil Company from 
carrying out the terms of its contract with 
the appellant and further conspired to pre- 
vent the appellant from obtaining gasoline 
and oil from any other source; and that un- 
less appellees were restrained the appellant 
would be forced out of business and irre- 
parably damaged. 


[Violation of Indiana Anti-Trust Act 
Charged] 


Appellant first contends that the action 
of the appellees was in violation of § 23-107, 
Burns’ 1933, § 4773, Baldwin’s 1934, which 
was “an act to prohibit contracts or com- 
Dinations of persons, firms or associations 


intended to prevent free competition in 
business” and which provided that “any 
dealer of * * * supplies * * * who shall 


be a party * * * to any such contract, com- 
bination or arrangement, or who shall, upon 
the request of any party to any such con- 
tract, combination or arrangement, refuse 
to sell such * * * supplies * * * sold by any 
dealer * * * to any such person or persons 
who may require them in the prosecution 
of their business, for the reason that said 
dealer * * * is not a member of a combina- 
tion or association of persons, shall be guil- 
ty of conspiracy against trade.”- 


[Reason for Refusal to Sell] 


This statute prohibits refusals to sell only 
where the refusal is based on the reason 
that the retail dealer is not a member of 
the combination or association. The evi- 
dence in this case discloses that the real 
controversy between the appellant and the 
appellees was on the question of the hours 
which the appellant operated her filling 
station. 


The appellant was a member of the local 
union which was trying to enforce uniform 
closing hours. The evidence showed that 
she tendered her resignation from the union 
but there was evidence to support a finding 
that throughout all of the period here in 


{ 57,205 


Court Decisions 
Koss v. Continental Oil Co. et al. 


3-2-44 
Report 41 


question she remained a member. Any re- 
fusal to sell appellant supplies, if there was 
any such refusal, was not for the reason she 
was not a member of the union but rather 
for the reason that she was violating the 
rules of the said union as to the hours she 
was operating her filling station. 


[Indiana Anti-Trust Act Not Applicable] 


The statute to prevent combinations in 
restraint of trade is not, therefore, appli- 
cable to the situation disclosed by the evi- 
dence in this case. 


[Common-law Rights Claimed] 


The appellant also contends that regard- 
less of her rights under said statute the ap- 
pellees were so violating her common-law 
rights that she was entitled to the equitable 
relief which she sought. 


[Temporary Injunction in Discretion of Court] 


The granting of a temporary injunction 
to maintain the status quo until the final hear- 
ing rests in the sound discretion of the trial 
court and the exercise of this discretion will 
not be interfered with by this court unless 
it is shown that the action of the trial court 
was arbitrary or constituted a clear abuse 
of discretion. Tuf-Tread Corp. v. Kilborn 
(1930) 7202) Ind? 1547172 N 5s 353) 


[Only Evidence Supporting Judgment 
Considered] 


In appeals of this character the court will 
consider only the evidence which tends to 
support the judgment. Weist v. Dirks 
(1939) 215 Ind. 568, 20 N. E. (2d) 969. 


The appellant contends that since the or- 
der denying the temporary injunction was 
entered on the motion of the appellees at 
the close of appellant’s case, only the evi- 
dence most favorable to the appellant can be 
considered. This rule has no application to 
the situation presented by the record in this 
case. The hearing on this petition for a 
temporary injunction was preceded by a 
hearing on appellee’s plea in abatement. In 
the hearing on the plea in abatement wit- 
nesses were called by both sides and testi- 
fied on all of the issues between the parties. 
At the beginning of the hearing on the tem- 
porary injunction it was stipulated by all of 
the parties “that the oral testimony hereto- 
fore given in this cause on the issue pre- 
sented by the plea in abatement filed by the 
defendant, shall be considered in evidence 
in support of and resistance to the applica- 
tion for temporary injunction.” The appel- 
lant then offered some additional evidence 
and rested and the defendants made said mo- 
tions for finding in their favor. The finding 
of the court under these circumstances 
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amounted to a finding of the court after a 
full and complete hearing. On an appeal 
from such a finding we can consider only 
the evidence most favorable to the finding. 


[Evidence of Picketing as Result of Dispute 
Over Hours] 


The evidence tended to show that a dis- 
pute arose between the local union and the 
appellant as to the hours she was operating 
her station; that in May, 1943, the union 
started picketing the filling station as being 
“unfair”? and that those members of the 
union who were drivers of tank delivery 
trucks refused to make deliveries to appel- 
lant’s filling station. The picketing was 
peaceful and was for the purpose of induc- 
ing the appellant to comply with the oper- 
ating hours fixed by the union, of which she 
was a member. 


[No Evidence of Conspiracy or Refusal to 
Sell] 


There was evidence from which the court 
could have found that there was no con- 
spiracy between the appellee Oil Company 
and the other appellees; that the Oil Com- 
pany had never refused to sell the appel- 
lant gasoline; that the last gasoline ordered 
by the appellant from the appellee Oil 
Company under their contract had been 
sold to the appellant and delivered to her 
filling station; that the appellant’s supply of 
gasoline had not been shut off by the al- 
leged conspiracy or in any other manner; 
that in fact the appellant during the months 
of May and June of 1943 has purchased 
more gasoline than in the corresponding 
months of 1942; and that her contract with 
the appellee Oil Company was subject to 
cancellation of ten: days notice. 


[No Abuse of Discretion in Denying 
Injunction] 


Under these facts we cannot say that 
there was an abuse of discretion on the 
part of the trial court in denying appellant’s 
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petition for a temporary mandatory injunc- 
tion. 


[Cancellation Clause Bars Relief] 


The right of the Oil Company to cancel 
its contract with the appellant on a ten days 
notice would make it possible for it to nul- 
lify the action of the court in granting such 
an injunction. If the contract were so nul- 
lified, pursuant to its terms, the Company’s 
drivers could not deliver gasoline and oil to 
the appellant pursuant to said contract. 
Courts refuse to grant equitable relief where 
one of the parties, acting pursuant to the 
provisions of the contract, may nullify the 
court’s action. Advance Oil Co. v. Hunt 
(1917), 66 Ind. App. 228, 116 N. E. 340. 


[No Irreparable Harm Shown] 


Nor will courts grant such equitable re- 
lief unless there is a showing that the failure 
to grant such relief will result in irreparable 
harm to the party seeking the relief and 
that the party has no adequate legal remedy. 
In the instant case the appellant has failed 
to show the alleged irreparable harm, the 
shutting off of her supply of gasoline. If 
damages should result to her from any 
breach of her contract by the Oil Company 
she has an adequate legal remedy by an ac- 
tion for damages on her contract. 


[Picketing Lawful] 


The picketing of appellant’s place of busi- 
ness to secure conformance to the hours 
or operation contended for by the union, so 
long as such picketing was not associated 
with any fraud or violence, was not unlaw- 
ful and could not be enjoined. § 40-504, 
Burns’ 1933, § 10158, Baldwin’s 1934. Amer- 
ican Federation of Labor v. Swing (1941) 312 
GE Sh Be 


[Denial of Injunction Affirmed] 


The order denying the temporary injunc- 
tion is affirmed. 


[1 57,206] Miles Laboratories, Inc., v. Federal Trade Commission, etc. et al. 


United States Court of Appeals for the District of Columbia. 


February 7, 1944. 


No. 8595. Decided 


Appeal from the District Court of the United States for the District of Columbia. 
The Federal Trade Commission requested appellant drug distributor to insert in the 


advertisements or labeling of its medical preparations a warning that these preparations, 
if used in excess of the dosage recommended, might result in harm to the users. The 
Federal District Court lacked jurisdiction of appellant’s suit under the Federal Declaratory 
Judgment Act, seeking a declaration as to the limits of the Commission’s authority to dic- 
tate and control the contents of appellant’s labeling and advertising. : For 2) Federal Court 
to assume the right to suspend the Commission’s investigation, while it determines con- 
troversial questions of law or fact, would be a clear assumption of power it does not 
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possess, The administrative remedy which Congress has provided must be first exhausted. 
Although appellant contends that its advertising is neither false nor misleading, the Court 
has no occasion to examine or weigh questions of fact or law, since they are in the first 
instance within the exclusive jurisdiction of the Commission, and its decision when made 


is subject to challenge only as provided in the Act. 
See the Federal Trade Commission Act annotations, Vol. 2, 7 6125.121, 6125.431, 6125.432, 6630.85. 


Affirming 50 Fed. Supp. 434, 1941-1943 Court Decisions Supp. {[ 52,956. 


For appellant: 
King, Jr., were on the brief. 


For appellees: 


James F. Hoge, with whom Preston B. Kavanagh and Preston C. 


Cyrus B. Austin, member of the Bar of the Court of Appeals of the 


State of New York, pro hac vice, by special leave of Court, with whom William T. Kelley, 
Chief Counsel, Federal Trade Commission, and Edward M. Curran, United States Attor- 


ney, were on the brief. 


Before GRonER, C J., and Epcerton and ARNovp, JJ. 


[Nature of Appellant's Business] 


Groner, C. J.: Appellant is an Indiana 
corporation and is engaged in the sale and 
distribution in interstate commerce of cer- 
tain medical preparations described as “Dr. 
Miles’ Nervine,” “Dr. Miles’ Nervine Tab- 
lets,” and “Dr. Miles’ Anti-Pain Pills.” The 
sales of these products amount to around a 
million dollars annually. 


[Controversy] 


Stated in general terms, the present con- 
troversy grows out of the fact that some 
two or three years ago the Federal Trade 
Commission, after an investigation, reached 
the tentative conclusion that appellant’s ad- 
vertising material failed fully to reveal that 
these preparations, if used by individuals in 
excess of the dosage recommended, might 
result in harm to the users. In consequence 
the Commission addressed a communication 
to appellant, notifying it of this finding, 
and suggesting the disposition of the matter 
by stipulation. This contemplated an agree- 
ment on the part of appellant to revise its 
advertising matter to include a warning to 
the public in line with the conclusions of the 
Commission; or, stated in the language of 
the Commission, so as to reveal to purchas- 
ers that its preparations, if used in excess 
of the dosage recommended on its labels, 
would be dangerous to health and cause 
mental derangement, skin eruptions or col- 
lapse or dependence upon the drug. The 
Commission offered as an alternative, that 
if the directions for the use of the prepara- 
tions appearing on the labels were changed 


1 Miles Laboratories v. Federal Trade Com., 
50 F. Supp. 434. 

2S SUS SciCakAgy $8152. (a) 49 (a) oars 
§55 (a), provides: ‘‘The term ‘false advertise- 
ment’ means an advertisement, other than la- 
beling, which is misleading in a material 
respect; and in determining whether any ad- 
vertisement is misleading, there shall be taken 
into account (among other things) not only 
representations made or suggested by state 
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to contain warnings, in similar language to 
that just used, of dangers of excessive use, 
the advertisement need contain only the 
cautionary statement “Caution, Use Only 
As Directed.” 


[Appeal from Dismissal of Suit under 
Declaratory Judgment Act] 


Appellant declined the Commission’s offer 
to stipulate and brought this suit in the 
District Court under the Federal Declara- 
tory Judgment Act, seeking a declaration 
as to the limits of the Commission’s author- 
ity to dictate and control the contents of 
appellant’s labeling and advertising, The 
suit was dismissed on the Commission’s 
motion upon the ground that the court was 
without jurisdiction of the subject matter.’ 
An appeal to this court followed. 


[Power of Commission and Courts] 


The Federal Trade Commission Act de- 
fines unlawful advertising as that which is 
misleading in a material respect, or which 
induces the purchase of drugs injurious to 
health under the conditions prescribed in 
the advertisement or under such conditions 
as are customary or usual and which fails to 
reveal material facts with respect to the 
consequences which may result from the 
use under the conditions advertised.? Ap- 
pellant says that nothing appears in any of 
its advertising or labeling contrary to these 
provisions; that all of its labels, as well as 
its advertisements, contain accurate state- 
ments of the active ingredients in its medi- 
cines, the purposes for which they are to 


ment, word, design, device, sound, or any com- 
binations thereof, but also the extent to which 
the advertisement fails to reveal facts material 
in the light of such representations or material 
with respect to consequences which may result 
from the use of the commodity to which the 
advertisement relates under the conditions pre- 
scribed in said advertisement, or under such 
conditions as are customary or usual.’’ 
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be used, as well as the safe and proper doses 
to be taken; and all of this is admitted on 
the motion to dismiss. Appellant, therefore, 
insists that the action of the Commission 
in demanding that it include in its adver- 
tisements, or at its option on its labels, a 
statement to the effect that the excessive 
use of any of the medicines may result in 
mental derangement or cause collapse or 
dependence upon the drug, is wholly beyond 
the power of the Commission. But appellant 
admits, as of course it must, that the Act does 
give the Commission power, after notice and 
hearing, to prohibit false advertising of 
drugs, as that term is defined in the Act; 
and that is the provision on which the Com- 
mission based its right to request a stipula- 
tion that appellant conform its advertising 
to the Commission’s construction of the 
statute, as an alternative to a proceeding 
by the Commission to seek to accomplish 
the same end through the issuance of a 
“complaint.” We see no objection to this 
procedure. Certainly, there can be no 
contention that the Commission is without 
statutory authority to issue a complaint 
when it “has reason to believe” that some- 
one is using misleading matter in the adver- 
tising and sale of its medicinal products 
—for the Act specifically so provided® 
Whether, having issued a complaint and 
held a hearing, its decision on the facts or 
on the law is correct is a question which 
cannot be challenged in a District Court, 
either before or after the event, for in such 
case an appeal to an appropriate court of 
appeals is made the exclusive remedy.‘ 
Here, as we have seen, appellant’s conten- 
tion is that its advertisements are lawful 
and hence do not offend the Act, and that 
its labels are matters not within the scope 
of the Act, as the result of which the Com- 
mission has no lawful right to issue its 
complaint in the one case or the other, and 
that accordingly it ought to be saved the 
expense and embarrassment of long and 
useless Commission proceeding. The Com- 
mission denies, and we think correctly, that 
it is attempting to regulate appellant’s labels. 
All that it said on that subject was to offer 
that means of correction as a choice which 
appellant could take or leave as it pleased. 
However desirable it may be thought that 
appellant, when challenged as to its methods 
of business, should have recourse to a court 


315 U.S.C. A. §§ 45 (b), 52 (b). 

415 U.S.C. A. § 45 (d). 

5 Myers v. Bethlehem Corp., 303 U. S. 41, 50. 

6 Louisiana v. McAdoo, 234 U. S. 627, 633. 

™In this case we had held, on appeal from 
the National Mediation Board, that its certifi- 
cate forcing some forty-five ‘‘Red Caps’’ em- 
ployed in the Union Station in St. Paul, against 
their will and desire, to be represented as to 
hours of work, rates of pay and redress of 
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of equity to construe the extent of the Com- 
mission’s power in a case in which it is 
made to appear that a public hearing will 
result in irreparable injury, nevertheless, it 
has been held so often as not to require 
citation of authority, that for a Federal 
Court to assume the right to suspend the 
Commission’s investigation, while it deter- 
mines controversial questions of law or fact, 
would be a clear assumption of power it 
does not possess. The administrative rem- 
edy which Congress has provided must be 
first exhausted. To hold otherwise, the 
Supreme Court has recently and explicitly 
said,° 

“* * * would * * * in effect substitute the Dis- 
trict Court for the Board as the tribunal to 
hear and determine what Congress declared 
the Board exclusively should hear and deter- 
mine in the first instance.’’ 


That the Supreme Court will change or 
modify its views in this respect is an “‘iri- 
descent dream,” for the trend is decidedly 
the other way. On no subject is the opinion 
of that Court, as I view it, more definitely 
fixed than it is on the lack of power of the 
courts to inject themselves or be injected 
into proceedings which Congress has com- 
mitted to the primary jurisdiction of admin- 
istrative agencies. Indeed, it has been held 
in some cases that even a right of review, 
if not provided in the statute, may not be 
supplied by the courts;* and this doctrine 
was recently extended to a case in which 
the claim was that the action of the Board 
was arbitrary and unreasonable. See Per 
Curiam, December 6, 1943, in re Brotherhood 
of Ry. & S. Clerks v. United T, S. E. of 
America." 


[Question Not Open Whether Advertising 
Misleading] 


In the present case and on the present 
record—if the question were open—it might 
very well be argued that appellant’s adver- 
tising is neither false nor misleading, when 
considered in the light of the statutory pro- 
vision requiring no more than a revelation 
of all material consequences which may 
result from the use of the product in the 
customary way or under the conditions pre- 
scribed in the advertisement. But since the 
matter is not open, we have no occasion 


grievances by the Brotherhood of Railway 
Clerks, which they were not permitted to join 
because of their race, was arbitrary and in 
the teeth of both the word and spirit of the 
Act. The reversal by the Supreme Court on 
the authority of Switchmen’s Union etc., v. Nat. 
Mediation Board, decided November 22, 1943, 
determined that Congress had created a ‘‘right’’ 
which it had delegated authority to the Board 
alone to apply and which no court could review. 
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to examine or weigh questions of fact or 
law, since they are in the first instance 
within the exclusive jurisdiction of the Com- 
mission and its decision when made is 
subject to challenge only as provided in the 
Act; nor is there anything in the Declara- 
tory Judgment Act which changes this result 
or creates new rights or increases or ex- 
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Doehler Metal Furniture Co. v. Warren, 76 
U. S. App. D. C. 60, 129 F, (2d) 43, 45. 


[Dismissal Affirmed] 


We are, therefore, of opinion that the 
District Court was in all respects correct 
in holding that it lacked jurisdiction of the 
subject matter of the complaint. 


Affirmed. 


tends the jurisdiction of the courts. 


[57,207] Kanawha and Hocking Coal and Coke Company v. United States. 
In the Court of Claims of the United States. No. 45679. Decided February 7, 1944. 


The Bituminous Coal Act of 1937, prohibiting sales of coal at prices below established 
minimums, is applicable to sales of coal to the Government. Plaintiff coal producer is 
granted judgment against the United States for the difference between the amount received 
for coal sold to the Government, and the code price for such coal. As the invitation for 
bids provided that the minimum prices established by the Bituminous Coal Division 
would be substituted for the minimum prices bid if, before the award was made, there 
should have been judicial determination that minimum prices applied to sales to the 
Government, the Court concludes that the contract, interpreted according to the intent of 
the parties, meant that the Government would pay the minimum code prices if it should 
be determined that they were applicable to purchases by the Government, even though 


such determination was not made until after the execution of the contract. 
See the Bituminous Coal Act annotations, Vol. 1, | 3342.25. 


For plaintiff: C. F. Taplin. 


For defendant: 
M. Shea; Philip Mechem was on the brief. 


This case having been heard by the Court 
of Claims, the court, upon the report of a 
commissioner and a stipulation of the par- 
ties, makes the following 


Special Findings of Fact 


1, Plaintiff is a corporation duly organized 
and existing under and by virtue of the laws 
of the State of West Virginia, having its prin- 
cipal place of business in Charleston, West 
Virginia. 

2. Plaintiff is, and at the times involved here- 
in was, engaged in the mining and producing 
of bituminous coal at its three mines, Nos. 109, 
114, and 116 (Mine No. 109 being particularly 
referred to herein), located in the Kanawha 
Subdistrict of West Virginia, in District No. 8 
under the Bituminous Coal Act of 1937, 50 
Stat. 72. 

3. Plaintiff, under proper authority of its 
board of directors, executed and filed with the 
National Bituminous Coal Commission, Depart- 
ment of the Interior, its acceptance of the 
Bituminous Coal Code, which acceptance was 
dated June 18, 1937. 


4. W. H. Warner and Company, Inc., inter- 
venor herein, is, and at all of the times in- 
volved herein was, the exclusive sales agent of 
plaintiff, and was authorized to enter into ne- 
gotiations with the Post Office Department for 
the sale to the department of plaintiff’s coal. 
It is a corporation duly organized and existing 
under and by virtue of the laws of the State 
of Ohio, having its principal place of business 
in Cleveland, Ohio. 
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E. E. Ellison, with whom was Assistant Attorney General Francis 


Its agency contract with plaintiff was duly 
filed with the proper statistical bureau of the 
Bituminous Coal Division of the Department 
of the Interior as provided by the marketing 
rules and regulations promulgated by that divi- 
sion and in effect since October 1, 1940. By 
virtue of those rules and regulations W. H. 
Warner & Co., as sales agent was required to 
observe all minimum price schedules and all 
provisions of the rules and regulations, includ- 
ing Rule No. 3, Section VI thereof. Sales by 
it at less than the minimum prices in effect 
would have subjected it to loss of its sales 
agency representation and to possible revocation 
of its license as a registered distributor, it 
having been granted Certificate of Registration 
No. 9432 by the Bituminous Coal Division March 
23, 1940. 

5. May 23, 1940, the Post Office Department 
issued invitations to bid for the furnishing to 
the Post Office at Cincinnati, Ohio, of coal meet- 
ing the requirements specified in Schedules 1 
and 2 of the invitation. 

May 31, 1940, W. H. Warner & Co., as ex- 
clusive sales agent for the plaintiff, bid for 
the contract, quoting a price of $2.50 per net 
ton f. o. b. dock, Trautman, Ohio. This bid 
was accepted by the defendant’s purchasing 
agent August 9, 1940. Copies of the invitation 
and the accepted bid are attached to the peti- 
tion as Appendix B and are made a part hereof 
by reference. 

6. Article 6 of Schedule 2 referred to in 
finding 5 herein provided: 

If on the date of opening of bids there has 
been no judicial determination that the mini- 
mum prices under the Bituminous Coal Act of 
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1937 are applicable to contracts for furnishing 
coal to the United States Government, contract 
will be awarded the lowest responsible bidder 
conforming to the specifications. However, if 
before award is made there shall have been 
judicial determination that minimum prices ap- 
Ply to contracts for the furnishing of coal to 
the United States Government, the right is 
reserved to accept the lowest responsible bid 
conforming to specifications and substitute the 
minimum prices established by the Bituminous 
Coal Division, provided the bidder’s price is 
less than the minimum fixed; or to reject all 
bids and readvertise. 5 

7. August 8, 1940, H. A. Gray, director of 
the Bituminous Coal Division, Department of 
the Interior, entered an order in General Docket 
No. 15, making prices and marketing rules and 
regulations effective at 12:01 a. m. on Septem- 
ber 3, 1940. This date was extended to 12:01 
a, m. October 1, 1940, by order dated August 
14, 1940. 

By a Ruling of thé Director, issued under 
date of September 25, 1940, by said H. A. Gray 
(which ruling is attached to the stipulation 
herein as Exhibit No. 8 and made a part hereof 
by reference), it was provided that after the 
minimum prices established in General Docket 
No. 15 had become effective on October 1, 1940, 
such prices should apply to all coal sold or 
offered for sale, with the proviso that ‘‘Unless 
the coal has been both sold and delivered at 
the time minimum prices become effective, the 
minimum prices are applicable.’’ 

The marketing rules and regulations referred 
to above are attached to the stipulations herein 
as Exhibit No. 9 and made a part hereof by 
reference. Attached also to the stipulations as 
Exhibit No. 10 is the schedule of minimum 
prices for District No. 8, being ‘‘Price Schedule 
No. 1,’’ effective 12:01 a. m. October 1, 1940, 
and this schedule is made a part of these find- 
ings by reference. 

8. August 13, 1940, the Post Office Depart- 
ment issued its purchase Order No. FB-1692 to 
W. H. Warner & Co., for 3,000 tons of Big 
Boy 109 2” nut and slack coal at a price of 
$2.50 per net ton f. o. b. bidder’s dock, Traut- 
man, Ohio, to be shipped upon the order of 
the Postmaster at Cincinnati, Ohio. A copy of 
this purchase order is attached to the stipula- 
tions herein as Exhibit No. 1 and made a part 
hereof by reference thereto. 

9. The receipt of the purchase order was ac- 
knowledged by W. H. Warner & Co., August 
16, 1940, said acknowledgment (attached to the 
stipulation herein as Exhibit No. 2 and made a 
part hereof by reference) containing the state- 
ment: 

This contract price and order and the per- 
formance of all provisions thereof are expressly 
subject to the Bituminous Coal Act of 1937 and 
the proper orders and regulations issued there- 
under by the Department of the Interior, Bitu- 
minous Coal Division. If and when govern- 
mental minimum prices are established, any 
part of the remaining tonnage forwarded dur- 
ing period of effective prices will be billed at 
the then-established governmental] price. 

By letter of August 16, 1940 (attached to the 
stipulation herein as Exhibit No. 3 and made 
a part hereof by reference), W. H. Warner & 
Co. wrote to the defendant’s purchasing agent, 
acknowledging receipt of the order and stating 
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that since they were obliged to charge certain 
minimum prices for coal, effective 12:01 a. m., 
October 1, ‘‘it will be necessary for us to have 
assurance from you that any coal forwarded 
from our dock at Cincinnati on and after 12 
a. m., October 1, will carry with it the mini- 
mum price as established by the Government 
and will be paid for by your Department based 
upon that price.’’ The letter further stated 
that the Bituminous Coal Division had expressed 
the opinion that ‘‘after the minimum prices 
become effective, any code member who offers 
for sale, sells, or delivers bituminous coal at 
prices less than the effective minimum prices 
applicable to such sale or delivery, whether 
the vendee is a private consumer, a state or 
municipality, or the Federal Government, would 
thereby violate the provisions of the Bituminous 
Coal Act and would become subject to revoca- 
tion of code membership.”’ 

By letter of August 28, 1940 (attached to the 
Stipulation herein as Exhibit No. 4 and made 
a part hereof by reference), the defendant’s 
purchasing agent acknowledged receipt of the 
letter of August 16, 1940, and stated that by 
virtue of the Comptroller General’s decision to 
the effect that payment for coal could not be 
made at other than the quoted price, all coal 
would have to be billed at the original quoted 
price throughout the contract period. 

By letter of August 31, 1940 (attached to the 
stipulation as Exhibit No. 5 and made a part 
hereof by reference), to the defendant’s pur- 
chasing agent, W. H. Warner & Co. stated that 
before any coal would be forwarded “‘it will 
be necessary for you to advise us that if and 
when minimum prices are established by the 
Bituminous Coal Division, Department of the 
Interior, any coal forwarded from our dock 
will be paid for on the basis of the then- 
established minimum price.’’ 

By letter of September 18, 1940, to the de- 
fendant’s purchasing agent (attached to the 
stipulation herein as Exhibit No. 6 and made 
a part hereof by reference), W. H. Warner & 
Co. reiterated their statement that shipment 
could not be made until the matter of the price 
under the code had beén definitely settled. 

By letter of September 20, 1940, to W. H. 
Warner & Co. (attached to the stipulation here- 
in as Exhibit No. 7 and made a part hereof by 
reference), the defendant’s purchasing agent 
stated that there was a difference of opinion 
between the Bituminous Coa] Division and the 
Comptroller General as to whether sales of coal 
to the Federal Government were subject to the 
Bituminous Coal Act. The letter further stated 
that— 

* * * obviously it is not the function of 
this Department to determine which version of 
the law is correct, and the specifications adopted 
by it to secure bids for furnishing coal have 
been designed to supply the needs of the De- 
partment for coal in a manner which will] not 
be violative of law, irrespective of what may 
be ultimately determined by the courts to be 
the law. 

Accordingly, I regret to inform you that I 
cannot comply with your request, and the De- 
partment will expect strict compliance with the 
terms of its contract. 

10. The first order for coal to be shipped 
under Purchase Order No. FB-1692 (finding 
No. 8) was given by the Cincinnati Post Office 
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by letter dated October 30, 1940, addressed to 
W. H. Warner & Co., without adverting to the 
price, and the first shipment under the pur- 
chase order was on November 13, 1940. There- 
after other shipments were made on the pur- 
chase order, ending April 10, 1941, the total of 
all shipments aggregating 2,693.4 net tons. 

11. All of the coal so shipped was invoiced 
at a price of $3.06 per net ton f. o. b. Trautman, 
Ohio, the total of the invoices for the 2,693.4 
net tons amounting to $8,241.80. A statement 
showing each invoice number, the date thereof, 
the number of tons of coal covered thereby, 
and the amount thereof in money is attached 
to the stipulation herein as Exhibit No. 12 and 
made a part hereof by reference. 

The local haul from Trautman to Cincinnati 
cost 28 cents a net ton, which, added to the 
invoice price of $3.06, gives a total of $3.34 
per net ton. The price under the code herein 
involved for this coal for shipment to Cincin- 
nati was $1.45 per net ton. The rail freight 
rate from the mines to Cincinnati was $1.89 
per net ton. The sum of the two, $3.34, con- 
stituted the basis for the price of the coal 
shipped, as it was, ex-river. 

12. The defendant’s paying officers refused to 
honor the invoices of W. H. Warner & Co. at 
the code price and instead made payment at 
the price of $2.50 per net ton, which was ac- 
cepted by the payee on account, with a state- 
ment that the deduction would be reported to 
the code authority. The amount paid was less 
by $1,508.30 than the amount which would have 
been due at the code price. 

13. March 12, 1942, the Bituminous Coal Divi- 
sion of the Department of the Interior, in a 
communication to the attorney for plaintiff here- 
in and intervenor, W. H. Warner & Co., after 
an analysis of the various routes and trans- 
portation charges entering into the problem of 
fixing the code price, ruled as follows: 

Upon these facts, the price of $3.06 per ton 
at Troutman, Ohio, is the proper ex-river price 
of coal delivered to the Trautman dock for 
shipment to the Post Office at Cincinnati, Ohio, 
via the team track and is the price at which 
W. H. Warner and Company, Inc., must invoice 
the U. S. Post Office in Cincinnati. 


Conclusion of Law 


Upon the foregoing special findings of 
fact, which are made a part of the judgment 
herein, the court decides as a conclusion 
of law that the plaintiff is entitled to recover 
the sum of $1,508.30. 

It is therefore adjudged and ordered that 
the plaintiff recover of and from the United 
States the sum of one thousand five hundred 
eight dollars and thirty cents ($1,508.30). 


Opinion 
Mappen, Judge, delivered the opinion of 


the Court: 
[Facts of Case] 


The plaintiff is a producer of bituminous coal. 
On June 18, 1937, it became a member of the 
Bituminous Coal Code, which was created by 


155 Stat. 134, 15 U. S.C. § 828, et seq. 
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the Bituminous Coal Act of 1937.1 In May 1940 
the Post Office Department issued invitations 
for bids for the use of the post office at Cin- 
cinnati, Ohio. Section 6 of schedule 2 of the 
specifications, hereinafter quoted, showed that 
the purchasing agent of the Post Office De 
partment, who prepared the specifications, was 
in doubt as to whether the Act applied to sales 
of coal to the Government, as there had been 
no judicial determination of that question. In 
fact, no such determination has been made until 
now, 

On May 31, 1940, the plaintiff, through its 
exclusive sales agent, submitted a bid of $2.50 
per ton, f. o. b. dock, Trautman, Ohio. On 
August 8, the Director of the Bituminous Coal 
Division in the Department of the Interior, 
which Division had succeeded, under one of the 
reorganization orders, to the functions of the 
Biturninous Coal Commission under the Act, 
issued an order making prices and marketing 
rules effective September 3. On August 9, the 
Government accepted the plaintiff's bid. On 
August 14 the Director postponed the effective 
date of his August 8 order to October 1. Under 
the schedule of prices set by the Director, the 
minimum code price for the coal was $3.06 per 
ton. As we have said, the figure named in the 
plaintiff’s bid was $2.50 per ton. 

On August 13 the Post Office Department is- 
sued a purchase order to the plaintiff for 3,000 
tons of coal, under the contract, to be shipped 
on the order of the Cincinnati postmaster. The 
plaintiff acknowledged the order, stating that 
it must charge code prices for any coal which 
it shipped after those prices became effective. 
As we have said, the prices were to go into 
effect October 1. The purchasing agent of the 
Post Office Department replied that the Comp- 
troller General had ruled that the quoted price 
of $2.50 per ton was the price the Department 
must pay throughout the contract period. The 
question was argued in further correspondence 
between the parties, some of which is referred 
to hereinafter. 

The Director, "on September 25, 1940, ruled 
that coal that was délivered after October 1, 
the effective date of the code prices, was sub- 
ject to those prices, even though contracted for 
before that date. The postmaster at Cincinnati 
gave his first order for coal under the contract 
on October 30, and then and thereafter 2,963.4 
tons were ordered by him and delivered by 
the plaintiff. The plaintiff billed the Govern- 
ment at the code price of $3.06 per ton, but the 
Government paid only $2.50 per ton. The plain- 
tiff accepted the lesser payment ‘‘on account,’’ 
and, after formal claim and the denial thereof 
by both the Post Office Department and the 
Comptroller General, this suit is brought for 
the difference of $1,508.30. 


[Plaintiff's Contention] 


The plaintiff urges that the claim which 
this suit seeks to enforce (1) arises out of a 
contract with the United States, (2) is 
founded upon a law of Congress, the Bitu- 
minous Coal Act, and (3) is founded upon 
a regulation of an Executive Department, 
the Department of the Interior, made 
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through the Bituminous Coal Division in 
that Department, and approved by the Sec- 
retary of the Interior. If any one of these 
contentions is correct, the court has juris- 
diction.” 


[Government's Contention] 


The Government denies our jurisdiction, 
asserting (1) that there was no contract, 
either express or implied in fact, which was 
in accord with plaintiff’s claim, and that 
even if a private person in the Government’s 
circumstances would have been bound by a 
contract implied in law to pay the code 
price, we do not have jurisdiction of such 
nonconsentual contractual claims; (2) that 
no right in the plaintiff can be based upon 
the Bituminous Coal Act, or any regulation 
issued pursuant to it, because (a) the act 
has no application to sales to the Govern- 
ment; and (b) even if it does apply to sales 
to the Government as well as others, it im- 
poses no duty upon the Government, or any 
other buyer, to pay the code price, since it 
is aimed only at the conduct of the seller. 


[Contract Contemplated Payment of Mini- 
mum Code Prices] 


We consider first whether there was a 
contract, express or implied in fact, that the 
Government would pay the code price if it 
was judicially determined, after the con- 
tract was awarded, that the minimum prices 
under the Bituminous Coal Act of 1937 were 
applicable to contracts for furnishing coal 
to the United States Government. Our in- 
quiry is as to the intention of the parties. 
The invitation for bids, in Article 6 of 
Schedule 2, contained the following lan- 
guage: 

If on the date of opening of bids there has 
been no judicial determination that the mini- 
mum prices under the Bituminous Coal Act of 
1937 are applicable to contracts for furnishing 
coal to the United States Government, contract 
will be awarded the lowest responsible bidder 
conforming to the specifications. However, if 
before award is made there shall have been 
judicial determination that minimum prices ap- 
ply to contracts for the furnishing of coal to 
the United States Government, the right is re- 
served to accept the lowest responsible bid 
conforming to specifications and substitute the 
minimum prices established by the Bituminous 
Coal Division, provided the bidder’s price is 
less than the minimum fixed; or to reject all 
bids and readvertise. 


The Government contends that this lan- 
guage negatives any intention that the code 
price, rather than the bid price, would be 
paid for the coal in the event which actuall 
occurred, which was that no judicial deter- 
mination had been made, at the date of 
the opening of bids, as to whether or not the 
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Bituminous Coal Act was applicable to the 
transaction. A literal reading of this para- 
graph gives some plausibility to this con- 
tention. But when all the implications of 
such a construction are considered, it seems 
unlikely indeed that the Government’s 
agents who wrote the invitation for bids 
which became a part of the contract could 
have intended, by the language they used, 
what the Government now claims they 
intended. 


The paragraph quoted shows an intention 
to scrupulously obey the law, in the making 
of the contract, if by the time of the making 
they had learned what the law was. The 
language used gives no indication that they 
had prejudged the legal issues. It gives no 
hint of the grounds of defense which the 
Government relies on in this suit. The idea 
advanced here that even if the law were to 
be held applicable to sales to the Govern- 
ment, yet the Government could, with im- 
punity, buy below the code price since the 
code price would be binding only on the 
seller, is indeed negatived by the language 
quoted. It says that the Government will 
pay the code price if it is determined that 
the minimum prices “are applicable to con- 
tracts for furnishing coal to the United 
States.” It does not quibble about whether 
it is determined that, though the contractor 
is forbidden to sell, the United States is not 
forbidden to buy, or both are forbidden to 
engage in a sale and purchase at prices 
below the minimum. 


So we have an intent, expressed in words, 
that if the parties know what the law is 
when they sign their contract, they will con- 
form the contract to the law. We are urged 
to find that the same parties intended that 
if the revelation of the law should come 
to them a day or a month or a year after 
the contract was signed and if the reve- 
lation was that the law was applicable to 
their transaction, they would, nevertheless, 
openly flout the law. We can imagine no 
rational basis for such an intent. For the 
contractor, it would have been contempla- 
tion of business suicide, since it would have 
exposed him to expulsion from code mem- 
bership and to the prohibitive tax on 
nonmembers. For the agents of the Gov- 
ernment, it would have meant that they and 
their Government would be, at the least, 
accessories to a violation of the law made 
by the Government. They would not have 
been putting themselves and their Govern- 
ment in this dishonorable position in order 
to save some dollars for the Government, 
since they had expressed complete willing- 
ness to pay the code minimum, even though 
it was higher than the low bid, if the answer 
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to the legal question came by the time the 
bids were opened. ; 

We think that the problem of the appli- 
cability or nonapplicability of the Bituminous 
Coal Act to sales to the Government made 
it difficult to draft invitations to bid which 
would cover the situation that might be 
presented when that doubt was resolved; 
that the Government agents who wrote the 
proposed contract were used to merely 
issuing a stereotyped form of proposal; that 
they could hardly imagine a contract which, 
after it was signed, would still contain, on 
its face, an unresolved question as to what 
the price would be; and that therefore they 
wrote the invitation so that, on its face, it 
would leave the price in doubt only down 
to the day of the opening of the bids. But, 
as we have said, we think they did not mean 
thereby to bind themselves or the con- 
tractor to violate the law if they learned 
the Jaw after the bids were opened. Lan- 
guage which, taken literally, may seem to 
have a plain meaning may be made ambig- 
uous by the fact that that apparent plain 
meaning could hardly have been the mean- 
ing intended by rational persons, whose atti- 
tude to the situation, taken as a whole, 
belies the apparent plain meaning. 

‘The intent of the Government not to par- 
ticipate in, or induce, a breach of its own 
laws if the proper interpretation of its laws 
should be determined before the contract 
was made, was shown, as we have seen, by 
the words of the invitation. We think that 
the circumstances, and the statements made 
by the agents of the Post Office Depart- 
ment, after the contract was signed, show 
that their intent, as to the meaning of the 
contract after its execution, was not differ- 
ent. The letter of August 28, 1940, referred 
to in finding 9, from the Department's pur- 
chasing agent to the plaintiff, stated that 
by virtue of the Comptroller General’s deci- 
sion to the effect that payment for coal 
could not be made at other than the quoted 
price, all coal had to be billed at the orig- 
inal quoted price throughout the contract 
period. The letter of September 20, 1940, also 
referred to in finding 9, from the Depart* 
ment’s purchasing agent to the plaintiff’s 
sales agent said that there was a difference 
of opinion between the Bituminous Coal 
Division and the Comptroller General as to 
whether sales of coal to the Federal Gov- 
ernment were subject to the Act. ‘It further 
said: 
* * * obviously it is not the function of this 
Department to determine which version of the 
law is correct, and the specifications adopted 
by it to secure bids for furnishing coal have 
been designed to supply the needs of the De- 
partment for coal in a manner which will not 
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be violative of law, irrespective of what may 
be ultimately determined by the courts to be 
the law. 

Accordingly, I regret to inform you that I 
cannot comply with your request, and the De- 
partment will expect strict compliance with the 
terms of its contract. 


The statements in this letter show that the 
purchasing agent for the Post Office De- 
partment, when he drew the contract, in- 
tended to arrange for the needed supply of 
coal, and to pay the code price for it if it 
should be “ultimately determined by the 
courts to be the law” that the Bituminous 
Coal Act was applicable. There was no 
suggestion that, regardless of the law, the 
letter of the contract was to govern the 
price. It was natural that the purchasing 
agent should follow the Comptroller Gen- 
eral’s ruling rather than that of the Bitumi- 
nous Coal Division, in the absence of a court 
decision, since the former official had the 
power to disapprove the Department’s ac- 
counts, while the Division had no means of 
bringing pressure to bear. But the lan- 
guage of the letter shows that, if a court 
decision holding that the code prices were 
applicable to sales to the Government had 
been made while the coal was still being 
delivered under the contract, the purchasing 
agent would have expected to pay the code 
price for the coal furnished under the con- 
tract. The Comptroller General’s view as 
to the legal effect of the contract, which 
view was the basis for the Department’s 
refusal to pay the code price, is of no assist- 
ance to us in determining what the parties 
meant by the contract, since that official 
had no part in its making. 


[Coal Act Applicable to Sales to Government] 


We conclude, therefore, that the contract, 
intepreted according to the intent of the 
parties, meant that the Government would 
pay the minimum code prices if it should be 
determined that those prices were made 
applicable by the Bituminous Coal Act to 
purchases of coal by the Government. We 
now consider whether the Act did apply. 
The Government denies that it did and 
relies principally upon the doctrine which is 
stated in a standard treatise as follows: ? 


General words in a ‘statute do not include nor 
bind the government by whose authority the 
statute was enacted, where its sovereignty, 
rights, prerogatives, or interests are involved. 
It is bound only by being expressly named ot 
by necessary implication from the terms and 
purpose of the act. 


The most commonly quoted judicial state- 
ment of the doctrine is that of Mr. Justice 
Clifford in United States v. Herron, 20 Wall. 
2alenZoor 


* Black, Construction and Interpretation of the 
Laws, 2nd Ed., 94. 
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Where an act of Parliament is made for the 
public good, as for the advancement of religion 
and justice, or to prevent injury and wrong, 
the king is bound by such act, though not 
particularly named therein; but where a statute 
is general, and thereby any prerogative, right, 
title, or interest is divested or taken from the 
king, in such case the king is not bound, unless 
the statute is made to extend to him by express 
words. 


The decision in the Herron case was that a 
discharge in bankruptcy did not bar a suit 
by the United States against the bankrupt, 
who was surety on the bond of a public 
official. A recent consideration of the doc- 
trine is in Nardone v. United States, 302 
U. S. 379, the wire-tapping case. The two 
statements of doctrine above quoted are 
both sufficiently indefinite to leave much 
room for discussion as to whether the doc- 
trine applies to any particular situation, such 
as the one presented by this case. 

The Bituminous Coal Act was enacted to 
relieve a chronically depressed, though large 
and essential, industry. Both proprietors 
and laborers, and numerous dependent com- 
munities, were the victims of this condition. 
The preamble of the Act‘ says: 


Regulation of the sale and distribution in 
interstate commerce of bituminous coal is im- 
perative for the protection of such commerce; 
there exist practices and methods of distribu- 
tion and marketing of such coal that waste the 
coal resources of the Nation and disorganize, 
burden, and obstruct interstate commerce in 
bituminous coal, with the result that regula- 
tion of the prices thereof and of unfair methods 
of competition therein is necessary to prorote 
interstate commerce in bituminous coal and to 
remove burdens and obstructions therefrom. 


The “injury and wrong” which the Act 
was intended to prevent was the unre- 
strained competition which had driven down 
the price of coal. The Government had, 
along with other buyers of coal, profited, in 
its contracts for its supply of coal, by this 
competition, by receiving low bids. Counsel 
for the Government urge that Congress, in 
enacting the Act, intended to retain this 
advantage to the Government as a _ pur- 
chaser of coal and to relieve the depressed 
industry only by raising prices for other 
purchasers. We think that Congress could 
hardly have entertained such an intention. 
The Government, as sovereign, would have 
been in direct conflict with the Government, 
as user of coal. It would have been busy 
policing code operators to see that they 
observed code prices and conditions and at 
the same time giving its own patronage to 
noncode operators, who, because they did 
not observe code conditions, could underbid 
the code members. It would have been 
herding coal operators into membership in 
the code by a prohibitive tax on sales by 
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nonmmembers to outsiders but at the same 
time encouraging nonmembership by per- 
mitting sales to itself free of the coercive 
tax. 

_In addition to these inherent inconsisten- 
cies which tend to indicate that the Govern- 
ment did not intend to except itself from 
the operation of its statute, there are indica- 
tions on the face of the statute that it was 
intended to be applicable to sales to the 
Government. Section 3 (e), 15 U. S. C. 
§ 830 (e), provided that the excise tax of 
one cent a ton imposed by Section 3 (a) 
should not apply in the case of a sale of 
coal for the exclusive use of the United 
States or a state or subdivision thereof for 
use in the performance of governmental 
functions. If the Act had not been intended 
to be, in general, applicable to the United 
States, there would have been no reason 
for this express provision for exemption. 
Section 9 (c) of the Act, 15 U. S. C. § 839 
(c), gave to an employee of a producer of 
coal for the use of the United States the 
right to seek a hearing by the Commission 
as to whether certain of the labor standards 
of the Act were being complied with by the 
producer. This also is some indication that 
Congress had no intention to exempt pro- 
ducers of coal for sale to the United States 
from the operation of the Act. The fact 
that the Bituminous Coal Division, which 
was charged with the administration of the 
Act, interpreted it as intended to apply to 
sales to the Government is of some assist- 
ance in the construction of the Act. 


We conclude, therefore, that the Act was 
applicable to sales of coal to the Govern- 
ment. We have construed the contract as 
obligating the Government to pay the mini- 
mum code price if the Act was applicable 
to the transaction. It follows that the plain- 
tiff may recover the difference between the 
amount already received and the code price. 


[Judgment for Plaintiff] 


The plaintiff contends that evén if the 
contract is construed as showing an intent 
to pay only $2.50 a ton for the coal, though 
a sale at that price was forbidden by the 
Act, and thus plaintiff could not recover 
under the terms of the contract, still it has 
a right to recover upon a claim founded 
upon a law of Congress, the Bituminous 
Coal Act. This contention amounts to an 
assertion that such a contract would be 
illegal, and that the plaintiff may recover 
the legal price, viz. the minimum code price, 
in spite of the contract. The Government 
makes the surprising answer to this con- 
tention that, in that situation, the law should 
leave the two participants in the wrongdoing 
where it finds them, with the plaintiff’s coal 
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in the Government’s bin, partly unpaid for. 
When the doctrine, im pari delicto, was 
devised to enable courts to wash their 
hands of the distasteful function of com- 
pelling accounting such as those between 
highwaymen, its inventors could hardly 
have foreseen the day when a great govern- 
ment would invoke the doctrine in confes- 
sion and avoidance of a claim founded upon 
its own laws. The plaintiff replies that it 
was not equally guilty, and that, even if it 
had been, code prices are like freight rates, 
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which, because of the policy of nondiscrimi- 
nation involved in their collection, the 
railroad can collect even in the face of an 
illegal contract to discriminate. In view of 
our interpretation of the contract, we need 
not examine these contentions further. 

The plaintiff may recover $1,508.30. 

It is so ordered. 

Wuitaker, Judge; and Lirrteton, Judge, 
concur, f 

Jones, Judge; and WuAtey, Chief Justice, 
took no part in the decision of this case. 


[157,208] United States v. Safeway Stores, Inc. (Texas); Safeway Stores, Inc. 
(California); Dwight Edwards Company (California); The Lucerne Cream and Butter 
Company (California); Sanitary Grocery Company, Inc. (Delaware); and Safeway Stores, 
Inc. (Nevada). 


United States Circuit Court of Appeals, Tenth Circuit. 
1944. February 8, 1944. 


Appeal from the United States District Court for the District of Kansas. 


Indictments charging a combination and conspiracy to restrain and to monopolize 
interstate trade and commerce in food products were properly abated as to subsidiary 
corporations which had been dissolved prior to the return of the indictments. It is well 
settled at common law and in the federal courts that a corporation which has been dis- 
solved is as if it did not exist. If the statutes of the state where the corporations are 
incorporated and dissolved do not give authority to maintain prosecutions, it does not 
exist. There is nothing in the statutes of California, Delaware, Nevada, or Texas, where 
the corporations were created and dissolved, that authorizes prosecutions against dis- 
solved corporations. 

See the Sherman Act annotations, Vol. 1, {| 1630.395. 


No. 2775, January Term, 


For appellant: Holmes Baldridge, Special Assistant to the Attorney General (Wendell 
Berge, Assistant Attorney General, George H. West, United States Attorney, Kenneth 
L. Kimble, Horace L. Flurry, and Philip Marcus, Special Assistants to the Attorney 


General, were with him on the brief). 


For appellees: Louis R. Gates (Mitchell T. Neff and Henry N. Ess were with him 


on the brief). 


Before PHILLIPs and BRATToN, Circuit Judges, and VAucut, District Judge. 


[Facts of Case] 


Vaucut, D, J.: Three corporations were 
organized under the name Safeway Stores, 
Inc., one in Texas, one in California, and 
one in Nevada. Dwight Edwards Company 
and The Lucerne Cream and Butter Com- 
pany were corporations organized under the 
laws of California. Sanitary Grocery Com- 
pany, Inc., was a corporation organized 
under the laws of Delaware. All of them 
were subsidiary corporations of Safeway 
Stores, Inc., a corporation organized under 
the laws of Maryland. Each of such sub- 
sidiary corporations was duly dissolved pur- 
suant to the laws of the state in which it 
was organized and created. Thereafter, in- 
dictments were returned against such sub- 
sidiary corporations charging violations of 
sections 1 and 2 of the Act of Congress of 
July 2, 1890, entitled “An Act to Protect 
Trade and Commerce against Unlawful Re- 
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straints and Monopolies” (26 Stat. 209; 15 
U.S. C. secs. 1, 2), as amended, commonly 
known as the Sherman Act. The trial court 
ordered the proceedings abated as to such 
dissolved subsidiary corporations. The United 
States has appealed. 


The indictments contained two counts. 
Count one charged appellees with a com- 
bination and conspiracy to restrain inter- 
state trade and commerce in food products 
in violation of section 1 of the Sherman Act. 
Count two charged appellees with a com- 
bination and conspiracy to monopolize a 
substantial part of the interstate trade and 
commerce in food and food products in cer- 
tain areas in violation of section 2 of the 
Sherman Act. 

Motions were filed on behalf of each of 
the appellees by certain individuals as 
former directors of said appellee corpora- 
tions, to vacate the criminal citations issued 


Copyright 1944, Commerce Clearing House, Inc. 


3-2-44 
Report 41 


pursuant to the indictments, to quash the 
service of the citations, and to abate the 
indictment as to them. The sole ground of 
the motions is that prior to the return of 
the indictment, appellees had been dissolved 
in accordance with the laws of the respec- 
tive states of their incorporation, and by 
reason thereof, could not be prosecuted. 


_ The corporations were legally dissolved 
in compliance with the laws of their re- 
spective states prior to January 20, 1943, 
the date of the return of the indictment. 
The dissolutions were completed as follows: 
two on December 31, 1942; one on January 
5, 1943; two on January 12, 1943; and, one 
on January 16, 1943. The appellant de- 
murred to the motion of the appellees on 
the ground that such dissolution did not 
terminate their existence or their liability to 
prosecution under the indictment. The dis- 
trict court overruled the demurrer holding 
that the corporate existence of each of such 
dissolved corporations having been com- 
pleted prior to the return of the indictment, 
such dissolved corporations, and each of 
them, were civilly dead upon the date the 
indictment was returned, and by reason 
thereof the appellees could not be prose- 
cuted. The court thereupon sustained the 
motions of appellees, vacated the citations, 
quashed the service, and treating the mo- 
tions as pleas in abatement, ordered the in- 
dictment abated as to each of the appellees. 


[Error Alleged] 


The appellant contends that the court 
erred in holding that the appellees could 
not be prosecuted for the reason that their 
corporate existence had terminated prior to 
the return of the indictment, and that the 
statutes of the states, where the appellees 
were incorporated and dissolved, permit the 
prosecution on the indictment returned in 
court. 


[Law of State of Incorporation or Dissolution 
Pertinent] 


It is well settled at common law and in 
the federal courts that a corporation which 
has been dissolved is as if it did not exist. 
The result of dissolution cannot be dis- 
tinguished from the death of a natural per- 
son in its effect. As the death of a natural 
person abates all pending litigation to which 
he is a party, dissolution of a corporation 
at common law abates all litigation to which 
the corporation is a party, unless it is con- 
tinued by the law of the state where it is 
dissolved for the purpose of prosecuting or 
defending civil suits or criminal actions. 
Thus the question, as to whether a corpora- 
tion is continued for the purpose of prose- 
cuting or defending civil suits or criminal 
actions, depends upon the law of the state 
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of its incorporation. Oklahoma Natural Gas 
Company v. Oklahoma, 273 U. S. 257; Chi- 
cago Title and Trust Company v. Forty-One 
Thirty-Six Wilcox Building Corporation, 302 
U.S. 120; State v. Arkansas Cotton Oil Com- 
pany, 116 Ark. 74, 171 S. W. 1192; Mason v. 
Adoue et al., 30 Tex. Civ. App. 276, 70 S. W. 
347; Miller Management Company, Inc., v. 
State, 167 S. W. (2d) 728. 


If the statutes of the state where the cor- 
poration is incorporated and dissolved do 
not give authority to maintain such a prose- 
cution, it does not exist. Then we must 
examine the pertinent statutes of the various 
states where appellees were created and 
dissolved. 


[Pertinent State Statutes] 


Sec. 399, Civil Code of California, 1941, 
in part provides: 


“Sec. 399. Continuation of corporation after 
dissolution: A corporation which is dissolved 
by the expiration of its terms of existence, by 
forfeiture of existence by order of court, or 
otherwise, nevertheless shall continue to exist 
for the purpose of winding up its affairs, prose- 
cuting and defending actions by or against it, 
and enabling it to collect and discharge obliga- 
tions, dispose of and convey its property, and 
collect and divide its assets, but not for the 
purpose of continuing business except in so far 
as necessary for the winding up thereof. No 
action or proceeding to which a corporation is a 
party shall abate by the dissolution of such 
corporation or by reason of proceedings for dis- 
solution and winding up thereof. ...” 


Article 1374, Vernon’s Anno. Texas Stat. 
Vol. 3, reads as follows: 


“Article 1374. Abatement of suit. Any action 
or cause of action for any fine, forfeiture or 
penalty that the State of Texas has, or may 
have, against any corporation chartered under 
the laws of this or any other state, territory 
or nation, shall not abate or become abated by 
reason of the dissolution of such corporation, 
whether voluntary or otherwise, or by the for- 
feiture of its charter or permit.’’ 


Article 1388, Id., reads as follows: 


“Art. 1388. Liquidation by officers.—Upon the 
dissolution of a corporation, unless a receiver 
is appointed by some court of competent juris- 
diction, the president and directors or managers 
of the affairs of the corporation at the time of 
its dissolution shall be trustees of the creditors 
and stockholders of such corporation, with 
power to settle the affairs, collect the outstand- 
ing debts, and divide the moneys and other 
property among the stockholders after paying 
the debts due and owing by such corporation 
at the time of its dissolution, as far as such 
money and property will enable them after pay- 
ing all just and reasonable expenses; and for 
this purpose they may in the name of such cor- 
poration, sell, convey and transfer all real and 
personal property belonging to such company, 
collect all debts, compromise controversies, 
maintain or defend judicial proceedings, and 
exercise full power and authority of said com- 
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pany over such assets and property. Said trus- 
tees shall be severally responsible to the 
creditors and stockholders of such corporation 
to the extent of its property and effects that 
shall have come into their hands.’’ 


Article 1389, Id., in part reads as follows: 


“Art. 1389. Extension of Existence. The ex- 
istence of every corporation may be continued 
for three years after its dissolution from what- 
ever cause, for the purpose of enabling those 
charged with the duty, to settle up its affairs.’’ 


Article 1391, Id., reads as follows: 


“Art, 1391. Suit on claim.—When no receiver 
has been appointed for said corporation, suit 
may be instituted on any claim against said cor- 
poration, as though the same had been dis- 
solved, and service of process may be obtained 
on the president, directors, general manager, 
trustee, assignee, or other person in charge of 
the affairs of the corporation at the time it 
was dissolved, and judgment may be rendered 
as though the corporation had not been dis- 
solved, and the assets of said corporation shall 
be liable for the payment of such judgment just 
as if said corporation had not been dissolved.”’ 


Section 1954, Rev. Code of Delaware, 
1915, in part reads as follows: 


“Continuation of Corporation After Dissolu- 
tion, for Purposes of Suit, &c.—All corporations, 
whether they expire by their own limitation, or 
are otherwise dissolved, shall nevertheless be 
continued for the term of three years from such 
expiration or dissolution bodies corporate for 
the purpose of prosecuting and defending suits 
by or against them, mh 


Section 2074, Section 42 of Delaware Cor- 
poration Law, as amended by the Laws of 
Delaware, 1941, pp. 457-8, in part reads as 
follows: 


“Continuation of Corporation After Dissolu- 
tion for Purposes of Suit, Etc.—All corporations, 
whether they expire by their own limitation, or 
are otherwise dissolved, shall nevertheless be 
continued for the term of three years from such 
expiration or dissolution bodies corporate for 
the purpose of prosecuting and defending suits 
by or against them, 


Section 2078, Section 46 of Delaware Cor- 
poration Law, in part reads as follows: 


“Dissolution; No Cause for Abatement of 
Actions; Suggestion on Record; Action Con- 
tinued Against Trustees or Receivers:—If any 
corporation organized under this Chapter be- 
comes dissolved by the expiration of its charter 
or otherwise, before final judgment obtained in 
any action pending or commenced in any Court 
of Record of this State, against any such cor- 
poration, the said action shall not abate by rea- 
son thereof, e 


Section 1664, Nevada Compiled Laws, 
1929, in part reads as follows: 


“Sec. 1664. REMAIN BODIES CORPORATE 
FOR THREE YEARS, Sec. 65. All corporations, 
whether they expire by their own limita- 
tion, or are otherwise dissolved, shall neverthe- 
less for the term of three years from such 


q 57.208 


Court Decisions 
U.S. v.Safeway Stores, Inc. (Texas) et al. 


3-2-44 
Report 41 


expiration or dissolution be continued as bodies 
corporate for the purpose of prosecuting and 
defending suits by or against them, ...”’ 


Section 1666, Id., reads as follows: 


“Sec. 1666. TRUSTEES MAY SUE OR BE 
SUED. Sec. 67. The persons constituted trus- 
tees as aforesaid shall have authority to sue for 
and recover the aforesaid debts and property, 
by the name of the trustees of such corporation, 
describing it by its corporate name, and shall 
be suable by the same name for the debts owing 
by such corporation at the time of its dissolu- 
tion, and shall be jointly and severally respon- 
sible for such debts, to the amounts of the 
moneys and property of such corporation which 
shall come into their hands or possession.’’ 


[“Suit’? Does Not Embrace Criminal 
Prosecution] 


It will be observed that in Delaware and 
Nevada, a corporation is continued after 
dissolution “for the purpose of prosecuting 
and defending suits by or against them.” 
The word “suit” is seldom used when re- 
ferring to a criminal prosecution. 


In Patterson v. Standard Accident Insurance 
Co., 178 Mich. 288, 144 N. W. 491, 51 L. R. 
A. (N. S.) 583, in discussing the meaning 
of the word “suit,” the court said: 


‘It must be conceded that the word ‘suit,’ 
as applied to legal controversies, both by the 
legal profession and others, is now used and 
recognized as a generic term of broad signifi- 
cance, often understood and used, even by Leg- 
islatures and courts, to designate almost any 
proceeding in a court, even, though rarely, be- 
ing applied to a criminal prosecution in certain 
connections. Commonwealth v. Moore, 143 
Mass. 136, 9 N. E. 25, 58 Am. Rep. 128. In its 
strict, technical meaning, more particularly 
where the distinction between law and chancery 
is retained, as in this state, is ‘a litigation in 
chancery, a usual and technical designation of 
a proceeding in equity,’ as distinguished from 
an action at law. 37 Cyc. 524. 

“But, irrespective of lexicographers and pre- 
cise technical definition, the expression crim- 
inal suit’ is unnatural and awkward to the 
professional ear and is seldom used, even in 
common parlance. ‘Suit,’ in its general, unqual- 
ifled use in legal documents, such as the one 
before us, naturally means, and should be con- 
strued as intended to include, the mode or 
manner authorized and adopted by law to re- 
dress civil injuries. Such is the view expressed 
by able authorities when carefully considering 
and directly treating the question. Many of 
these authorities are cited in 27 Cyc. 522. In 
the lengthy and exhaustive case of Cohen v. 
Virginia, 19 U. S. (6 Wheat.) 264, 5 L. Ed. 257, 
Chief Justice Marshall says: ‘What is a suit? 
We understand it to be the prosecution or pur- 
suit of some claim, demand, or request; in law 
language, it is the prosecution of some demand 
in a court of justice. The remedy for every 
species of wrong is, says Judge Blackstone, ‘the 
being put in possession of that right whereof 
the party injured is deprived.’ The instruments 
whereby this remedy is obtained are a diversity 
of suits and actions, which are defined by the 
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Mirror to be ‘the lawful demand of one’s right;’ 
or, as Bracton and Fleta express it, in the words 
of Justinian, ‘jus prosequendi in justicio quot 
alicui debetur.? Blackstone then proceeds to 
describe every species of remedy by suit; and 
they are all cases where the party suing claims 
to obtain something to which he has a right.’ ”’ 


State v. Chitty, 1 Bailey (S. C.) 379; Pope 
v. State, 124 Ga. 801, 53 S. E. 384; Leonardo 
v. Territory of New Mexico, 1 N. M. 291; 
Weston v. City Council of Charleston, 27 U.S. 
(2 Pet.) 448; Federal Housing Administration 
v. Burr, 309 U.S. 242; Worcester Color Co. 
v. Henry Wood’s Sons Co., 209 Mass. 105, 
ze ie E. 392; Callen v. Ellison, 13 Ohio 
it 5 


It is therefore apparent under the de- 
cisions that the word “suit” as used in the 
Delaware and Nevada statutes does not em- 
brace a criminal prosecution. 


[“Action” Does Not Embrace Criminal 
Prosecutions] 


The California statute, it will be observed, 
uses the phrase, “prosecuting and defending 
actions by or against it.’ Many of our 
courts have been called upon to define the 
word “action,” and from a review of those 
authorities, the term is held to mean civil 
actions and does not embrace criminal 
prosecutions. 


In Calkins v. State, 14 Ohio St. 222, 233, 
the court said: 


“Thirdly. It is contended, that the term 
‘actions,’ in its appropriate and legal significa- 
tion, includes criminal prosecutions founded on 
penal statutes. Tomlin’s ed. Jacob’s Law Dic. 
vol. 1, p. 30, title, Action; Bacon’s Abr., Action 
A; 2 Burril’s law Dic., vol. 1, p. 65, are cited 
in support of this proposition. 

“It is true that the above writers describe 
‘actions,’ as divided into criminal or civil; and 
it may formerly have been used in its most 
general sense, embracing criminal prosecutions 
and civil suits; but such is not the more modern 
use of the term.” 


In Harger v. Thomas, 44 Pa. St. 128, 130, 
the court said: 


“A criminal prosecution, although instituted 
by an individual, is not in any sense an action 
between the person instituting it and the pris- 
oner, It is not an action at all. That is de- 
fined to be ‘the legal demand of one’s rights, 
or the form given by law for the recovery of 
that which is due:’ Bouvier’s Law Dict. A crim- 
inal prosecution is also defined to ‘be a prose- 
cution in a court of justice, in the name of the 
government, against one or more individuals 
accused of a crime:’ 1. Ch. Crim. Law. The 
issue is between the government and the pris- 
oner on a question of the guilt or innocence of 
the latter. It is not a question of property.’’ 


In Commonwealth v. Gallo, 275 Mass. 320, 
175 N. E. 718, 725, the court said: 


“x * * ‘Action,’ although a word of broad 
{mport, can hardly be interpreted in this con- 
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nection as intended to include prosecutions for 
crime. Commonly it describes only civil pro- 
ceedings. Boston v. Turner, 201 Mass. 190, 196, 
87 N. E. 634; Pigeon’s Case, 216 Mass. 51, 56, 
102 N. E. 932, Ann, Cas. 1915A, 737.” 


It is apparent that the California statutes 
do not include criminal prosecutions, but 
rather the provisions of the Civil Code of 
California, 1941, sections 401 and 401(a), 
indicate that the provision has reference to 
winding up the affairs of the corporation, 
payment of its debts, and the distribution 
of its assets, and not to criminal proceed- 
ings. 


[Case Not Within Texas Statute] 


The Texas statute empowers the directors 
to maintain or defend judicial proceedings. 
It does include actions for a fine, forfeiture 
or penalty that the state of Texas has, or 
may have, against the dissolved corpora- 
tion. But fines, forfeitures, or penalties due 
other sovereignties are necessarily excluded. 


If this were a case where a fine had al- 
ready been assessed in a pending cause, 
then there might be some occasion for 
argument, but, even then, under the authori- 
ties, the argument could not be affirmatively 
maintained. A brief consideration of the 
authorities demonstrates that such conten- 
tion is not sound. 


In United States v. Mitchell, 163 F. 1014, 
a well considered case, the principle is dis- 
cussed. There, Mitchell, during his life- 
time, had been sentenced to pay a fine, and 
the cause was pending at the date of his 
death. Counsel suggested the death of 
Mitchell and the court where the cause was 
pending, dismissed the writ. Subsequently, 
the government presented a claim to the 
administrator of the estate of Mitchell for 
the payment of the fine. As in the case at 
bar, the sole question was, whether or not 
the cause abated at the death of Mitchell? 
In passing upon the question, the court used 
the following language: 


‘(*# * * ‘A fine is a pecuniary punishment 


imposed by a lawful tribunal upon a person 
convicted of crime or misdemeanor.’ This is 
the definition of the term ‘fine’ as given by 
Bouvier, and adopted by 19 Cyc. p. 544. Im- 
prisonment, in its general sense, is the restraint 
of one’s liberty. As a punishment it is a re- 
straint by judgment of a court or lawful tri- 
bunal, and is personal to the accused. It is a 
thing self-evident, therefore, that the death of 
a person upon whom such a judgment is im- 
posed would put an end to an infliction or 
enforcement of the punishment. A fine being a 
pecuniary punishment imposed upon the person, 
it would seem that a like result would follow. 
If the accused should die before the punishment . 
was in reality enforced or inflicted, he could 
not be pecuniarily mulcted or punished in per- 
son after he had ceased to exist. In passing 
judgment, whether of imprisonment or fine, it 
is the purpose of the court and the law that the 
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accused be personally punished for the amend- 
ment of his life and of his deportment in the 
future, and to deter others from committing 
like offenses. If it be a personal infliction at 
the time of passing judgment, when, after judg- 
ment, does it cease to be personal? Does it 
cease at the time of docketing, or at the time 
of the issuance and service of the execution, or 
of making the writ, or at any time? The 
answer is plainly that by no act in the enforce- 
ment of the judgment does it lose its original 
character as a personal infliction of punishment. 
If the fine is made out of his property, then as 
to that he is punished; but, if made out of 
the property that has descended to his heirs, or 
devised to his legatees, then it would seem he 
is not punished, for his day of temporal punish- 
ment has passed. It is, perhaps, within the 
power of Congress to constitute a fine a debt 
due from the accused, in the same relation as 
an ordinary debt, so that his estate, in case of 
his death, would be beholden for its payment. 
But this it has not done, nor attempted to do. 
It has provided merely a process for the en- 
forcement of the fine as a fine, but not as a 
debt. I am of the view, therefore, that, by the 
death cf Senator Mitchell, the cause abated en- 
tirely, so that no enforcement of the payment 
of the fine imposed can be made out of his 
estate. This conclusion is supported by United 
Statés v. Pomeroy (C. C.) 152 Fed. 279, the only 
case fairly in point to which my attention has 
been called. In speaking to the question in that 
case the court says: ‘It [the fine] was imposed 
as a punishment of the defendant for his offense. 
If, while, he lived, it had been collected, he 
would have been punished by the deprivation of 
that amount from his estate; but, upon his 
death, there is no justice in punishing his fam- 
ily for his offense.’ ’’ 


See Mitchell v. United States, 199 U. S. 616; 
Schreiber et al. v. Sharpless, 110 U. S. 76; 
United States v. Dunne, 173 F. 254 (C. C. A. 
9th); Dyar et al. v. United States, 186 F. 
GAS CCG Sitede 

The death of an individual and the ad- 
ministration of his estate, and the dissolu- 


Court Decisions 
U.S. v. Monsanto Chemical Co. et al. 


3-2-44 
Report 41 


tion of a corporation and the winding up 
of its affairs, are the same in principle. 


[Arkansas Case] 


In State v. Arkansas Cotton Oil Company, 
supra, 116 Ark. 74, 171 S. W. 1192, a suit 
to recover from a dissolved corporation 
penalties for violation of the state anti-trust 
laws, the court said: 


“‘We have here no action for the payment of 
debts. This is one by the state to recover a 
penalty; the purpose being not to recover 2 
debt, but to punish for alleged infractions of 
the law. The statute makes no provision for 
the continuance or survival of any such action 
against a dissolved corporation. 

“Tt is insisted that the suit cannot be abated 
as against the state, and for ground of that 
contention it is said that the state would be 
without a remedy. But we inquire: Why can- 
not the action be abated, if there is nothing in 
the statute which authorizes its continuance? 
The legislative will is supreme, and the unqual- 
ified right of dissolution is declared in the 
statute. The statute does, as before stated, con- 
tain a provision for the payment of debts and 
distribution of assets, but this does not, for 
obvious reasons, apply to the recovery of a 
penalty.”’ 


[Prosecution Not Authorized by 
State Statutes] 


In the case at bar, no debt or claim is 
sought to be recovered. At the time of the 
dissolution of the appellees no actions were 
pending. There is, as we view it, nothing 
in the statutes of the various states that 
authorizes the prosecution against the dis- 
solved corporations. 


[Abatement Affirmed} 


The judgment of the district court is af- 
firmed. 


[157,209] United States v. Monsanto Chemical Company et al. No. 1265. 

United States v. E. I. duPont de Nemours & Co. et al. No. 1266. 

United States v. Victor Chemical Works et al. No. 1267. 

United States v. E. I. duPont de Nemours & Co. et al. No. 1268. 

United States v. E. I. duPont de Nemours & Co. et al. No. 1269. 

United States v. Mutual Chemical Co. of America et al. No. 1270. 

In the United States District Court for the Northern District of Indiana, South Bend 


Division. Nos. 1265-1270, February 19, 1944. 


In criminal prosecutions, charging conspiracies to restrain and monopolize interstate 
commerce by fixing prices of sulphuric acid, chromic acid, oxalic acid, formic acid, muriatic 
acid, and bichromates, in violation of the Sherman Anti-Trust Act, defendants’ motions 
for bills of particulars are granted in part. The Government is ordered to state whether 
it is intended in various allegations to allege one agreement among all defendants or 
several agreements among defendants; whether each agreement is express or implied; 
as to each express agreement to name the parties, and in the case of corporate defendants 
to name the officer or agent through whom defendant became a party, to state the time 
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when and place where defendants entered into the agreement, to state whether the agree- 
ment was oral or reduced to writing, and to state whether defendants carried out the 
agreement; to state whether each agreement is still in force and effect, and if not, when 
it terminated if known; to describe the nature of defendants’ control over production and 
the means by which each defendant effectuated such control; to describe the nature of 
defendants’ control over the channels and method of distribution and the means by which 
each defendant effectuated such control; to describe the nature of preferential treatment 
and discrimination; to state whether it is claimed that each of various agreements had 


the effect of fixing prices, etc. 


See the Sherman Act annotations, Vol. 1, | 1630.355. 


Memorandum and order written by District Judge Wittiam J. CAMPBELL. 


Facts of Case 


[Digest] Defendants in the six indictments 
filed motions for bills of particulars. Pre- 
viously, United States District Judge Thomas 
W. Slick entered an order directing that 
the prosecution of these indictments be sus- 
pended for the duration of the War, in 
compliance with the request of the Acting 
Secretary of War and Acting Secretary of 
the Navy. 


Law Governing Bills of Particulars 


A reading of cases cited by the Govern- 
ment and defendants discloses that the pro- 
positions of law that control the granting 
or refusing of a bill of particulars are: The 
granting is addressed to the legal discretion 
of the court. Where the indictment taken as 
a whole can be shown not to advise defend- 
ants sufficiently so that they may properly 
prepare their defense and avoid surprise and 
substantial prejudice at the trial, the remedy 
of defendant is to apply in advance for a 
bill of particulars. The purpose of a bill 
of particulars is to apprise defendant of 
the crime charged, to enable him to prepare 
properly his defense. A bill of particulars 
should never be granted where its result 
would be to limit the Government unduly 
by confining its evidence so narrowly that 
it may shut out proper and material evidence 
of which the Government may not now be 
advised. It should not be required when it 
will unnecessarily limit the Government in 
its proof and supply defendants with in- 
formation as to all the details which may 
be brought out upon the trial. It should 
be furnished to define the issues more clearly 
and to expedite the trial and promote the 
ends of justice. Where justice necessitates 
it a bill will be allowed even though it may 
inform defendant of the Government’s evi- 
dence. It should be allowed if it has the 
effect of clearly defining the issues and 
eliminating confusion at the trial. 


Charges of Indictinents 


Indictment 1265 charges defendants with 
conspiring to fix, control, stabilize and peg 
prices for the sale of sulphuric acid in inter- 
state trade and commerce. Indictment 1266 
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charges a conspiracy as to chromic acid; 
1267, a conspiracy as to oxalic acid; 1268, 
a conspiracy as to formic acid; 1269, a con- 
Spiracy as to muriatic acid; and 1270, a 
conspiracy as to bichromates. 


Particulars Ordered in Part, Denied in Part 


_The Court is of the opinion that “the 
Government should be required to furnish 
defendants with a bill of particulars. How- 
ever, some of defendants’ requests should 
be refused. 


Sulphuric Acid Case 


The Government is ordered to furnish a 
bill of particulars as to Indictment No. 1265, 
the Monsanto Chemical Co. and all other 
defendants, with the exception of New Jersey 
Zinc Sales Co. and A. E. Mervine, as fol- 
lows: State whether the teri sulphuric acid 
as used in the indictment includes any grades 
other than those specified; if so, list all 
other grades so included. Specify approxi- 
mately the percentage of the total amount of 
sulphuric acid produced in the United States 
in the years 1936 to 1941, which it is claimed 
was produced by each of defendant com- 
panies. Specify approximately the percentage 
of the total amount of sulphuric acid sold 
within the United States during the years 
1936 to 1941, which it is claimed was sold 
by each of the defendant companies. State 
whether it is intended to allege one agree- 
ment among all defendants or several agree- 
ments among some or all defendants. State 
whether it is claimed that the continuing 
agreement and concert of action has other 
terms than those set forth; if so, set forth 
in general such other terms. As to each 
alleged agreement and concert of action, 
state, as to each defendant, whether it is 
claimed such defendant joined or entered 
into an express agreement, or whether it is 
claimed the agreement is to be inferred or 
implied. As to each express agreement, name 
each of the defendants claimed to have been 
a party thereto, and in the case of each 
corporate defendant, name each officer or- 
agent through whom such defendant became 
a party thereto; state the time when and 
the place where it is claimed that the de- 
fendants or any of them entered into the 
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agreement; state whether it is claimed that 
the agreement was oral or was reduced to 
writing or*was partly oral and partly in 
writing, state whether it is claimed that the 
defendants, or any of them, carried out any 
or all of the provisions of the agreement. 
As to each agreement whether express or 
implied, state whether it is still in force 
and effect, and if not, state when each such 
agreement terminated if known. State whether 
it is claimed that General and duPont en- 
tered into any agreement with respect to 
the publication of price schedules. State 
whether it is claimed that duPont or General 
entered into any agreement or agreements 
with any other defendants whereby such 
defendants agreed to adhere to the prices 
allegedly fixed in such price schedules. 
Describe the nature of the contro] over the 
quantity of sulphuric acid produced and 
distributed within the United States in which 
it is claimed defendants participated; state 
the means and methods by which each de- 
fendant participated in effectuating such 
control; and specify the channels and methods 
of distribution which defendant corporations 
are claimed to have controlled. Specify the 
grades of sulphuric acid upon which it is 
claimed that duPont and General fixed the 
price, and as to each grade state whether 
the prices so fixed related to bulk or pack- 
age acid. Specify when and describe in 
general the methods by which General and 
duPont published each of the alleged identical 
price schedules. Describe in general the 
nature of the preferential treatment which 
defendants allegedly gave to other defend- 
ants. Name defendant to whom each de- 
fendant gave preferential treatment and the 
time thereof. Name some of the companies, 
not defendants, over which defendants pre- 
ferred other defendants. Specify in general 
some instances of discrimination intended 
to be charged. Specify and describe in 
general the nature of the discrimination in 
trading arrangements in products other than 
sulphuric acid. Specify the means and methods 
by which defendant corporations are claimed 
to have learned that companies and sub- 
sidiaries of such companies had close re- 
ciprocal arrangements with defendants in 
products other than sulphuric acid. State 
whether it is claimed that the alleged con- 
tinuing agreement and concert of action 
among defendants that defendant corpora- 
tions in transactions with each other in sul- 
phuric acid give each other preferential treat- 
ment as distinguished from treatment accorded 
non-defendants had the effect, of fixing, 
controlling, stabilizing and pegging the price 
of sulphuric acid. State whether it is claimed 
that the alleged continuing agreement and 
concert of action that defendant corporations 
discriminate in favor of companies and per- 
sons who have dealt with defendants on a 
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continuous basis and against companies and 
persons who have dealt with defendants on 
an irregular basis in the purchase of sul- 
phuric acid had the effect of stabilizing the 
price of sulphuric acid. State whether it 
is claimed that the alleged continuing agree- 
ment and concert of action that defendants 
discriminate in favor of companies where 
defendants and such companies have reciprocal 
trading arrangements in products other than 
sulphuric acid had the effect of stabilizing 
the price of sulphuric acid. 


The Government is ordered to furnish a 
bill of particulars as to Indictment No. 1265, 
New Jersey Zinc Sales Co. and A. E. Mer- 
vine, as follows: State whether it is claimed 
that New Jersey Zinc Sales Co. and A, E. 
Mervine, or either of them, entered into an 
agreement or participated in concert of ac- 
tion with any other defendant. State whether 
the agreement was express or whether it 
is to be inferred or implied*from a course 
of conduct. As to each alleged express 
agreement, name the defendants and in the 
case of the Sales Company, the name of each 
officer or agent through whom the Sales 
Company became a party thereto; state the 
time when, and the place where, defendants 
entered into the agreement; state whether 
the agreement was oral or was reduced to 
writing or was partly oral and partly in 
writing. State the times when and the methods 
by which General and duPont published identi- 
cal price schedules. State whether it is claimed 
that General and/or duPont communicated 
such price schedules to New Jersey Zinc Sales 
Co. and Mervine. State whether it is claimed 
that the Sales Co. sold sulphuric acid at 
prices established in the alleged identical 
price schedules pursuant to any continuing 
agreement and concert of action among de- 
fendants. State whether it is claimed that 
the Sales Co., within the three-year period 
next preceding the date of the indictment, 
pursuant to any continuing agreement and 
concert of action among defendants, gave 
preferential treatment in the sale of sul- 
phuric acid to any defendant, as distinguished 
from treatment accorded non-defendants. 
State whether it is claimed that the Sales 
Co., within the three-year period next pre- 
ceding the date of the indictment, pursuant 
to any continuing agreement and concert of 
action among defendants, discriminated in 
favor of companies and persons dealing with 
the Sales Co. on an irregular basis in the 
purchase of sulphuric acid. State whether it 
is claimed that the Sales Co., during the 
three-year period next preceding the date 
of the indictment, pursuant to any continuing 
agreement and concert of action, discrimi- 
nated in favor of any company or person 
because of direct or indirect reciprocal trad- 
ing arrangements in products other than 
sulphuric acid. 
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Chromic Acid Case 


The Government is ordered to furnish a 
bill of particulars as to Indictment No. 1266, 
E. I. duPont de Nemours & Co., and all 
other defendants, as follows: State whether 
it is intended to allege one agreement among 
all defendants or several agreements among 
some or all defendants. State whether it is 
claimed that the alleged continuing agree- 
ment and concert of action has other terms 
than those set forth; if so, set forth in 
general such other terms. As to each alleged 
agreement and concert of action, state, as 
to cach defendant, whether such defendant 
joined or entered into an express agreement, 
or whether, the agreement is to be inferred 
or wpled. As to each alleged express 
agreement, name each defendant claimed to 
have been a party thereto, and in the case 
of each corporate defendant, name each 
officer or agent through whom such defend- 
ant became a party thereto; state the time 
when and the places where it is claimed that 
defendants entered into the agreement; state 
whether it is claimed that the agreement was 
oral or was reduced to writing or was partly 
oral and partly in writing; state whether it 
is claimed that defendants carried out any 
or all of the provisions of the agreement. 
As to each agreement, whether express or 
impled, state whether it is still in force and 
effect, and if not, state when each such 
agreement terminated, if known. Describe 
ithe nature of the control over the quantity 
of chromic acid produced within the United 
States in which it is claimed defendants 
participated, and state the means and methods 
by which each defendant participated in 
effectuating such control. Describe the nature 
of the control over the channels and method 
of distribution of chromic acid within the 
United States in which it is claimed defend- 
ants participated ; state the means and methods 
by which each defendant participated in 
effectuating such control; and specify the 
channels and methods of distribution which 
defendant corporations are claimed to have 
controlled. State when and describe in gen- 
eral the methods by which defendants fixed 
uniform prices for zones. State whether it 
is claimed that defendants issued uniform 
price schedules during the time covered by 
the indictment. State whether it is claimed 
that defendants entered into any agreement 
with respect to fixing uniform prices for 
each zone. State when and in gencral describe 
the methods by which defendants required 
their distributors and jobbers to maintain 
and charge the prices established by defend- 
ants for the sale of chromic acid in each of 
the price zones. State whether it is claimed 
that defendants entered into any agreement 
with respect to fixing jobbers’ prices. State 
when and in general describe the methods 
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by which defendants allocate among them- 
selves purchasers of large quantities of chromic 
acid. Specify one or more sales of each 
defendant constituting overt acts, giving the 
data of such sale, the name of the purchaser 
and the uniform and non-competitive price 
at which such sale was made. 


Oxalic Acid Case 


The Government is ordered to furnish a 
bill of particulars as to Indictment No. 1267, 
Victor Chemical Works and all other de- 
fendants, as follows: State whether it is 
claimed that sodium oxalate and calcium 
oxalate are produced by each of defendant 
corporations and specify which of defend- 
ants produce the same. State whether it is 
intended to allege one agreement among 
all defendants or several agreements among 
some or all defendants. State whether it is 
claimed that the continuing agreement and 
concert of action has other terms than those 
which are set forth; if so, set forth in gen- 
eral such other terms. As to each alleged 


‘agreement and concert of action with re- 


spect to which it is claimed that defendants 
were parties or participants, state as to each 
defendant whether such defendant joined or 
entered into an express agreement, or whether 
the agreement is to be inferred or implied. 
As to each express agreement, name each of 
defendants claimed to have been a party 
thereto, and in the case of each corporate 
defendant, name each officer or agent 
through whom such defendant became a 
party thereto; state the time when and the 
place where it is claimed that defendants 
entered into the agreement; state whether 
it is claimed that the agreement was oral 
or was reduced to writing or was partly oral 
and partly in writing; state whether it is 
claimed that defendants carried out any or 
all of the provisions of the agreement. As 
to each agreement, whether express or im- 
plied, state whether it is still in force and 
effect, and if not, state when each such 
agreement terminated, if known. Specify 
when defendants fixed uniform and identical 
prices, and in general describe the methods 
by which this was accomplished. Specify 
whether it is claimed that defendants pub- 
lished or issued uniform price schedules dur- 
ing the time covered by the indictment. State 
whether it is claimed that defendants entered 
into any agreement with respect to the 
establishment of and adherence to uniform 
and identical prices. Describe the nature 
of the control over the quantity of oxalic 
acid produced within the United States in 
which it is claimed defendants participated, 
and state the means and methods by which ~ 
each defendant participated in effectuating 
such control. Describe the nature of the 
control over the channels and method of 
distribution of oxalic acid for sale within 
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the United States in which it is claimed the 
defendants participated; state the means and 
methods by which each defendant partici- 
pated in effectuating such control; and 
ane the channels and methods of distri- 
bution which the defendant corporations are 
claimed to have controlled. State whether 
it is claimed that the defendant corporations 
entered into any agreement with respect 
to refraining from soliciting orders for 
oxalic acid from established customers of 
other defendant corporations. Specify one 
or more sales of each defendant corporation 
constituting overt acts, giving in each case 
the date of such sale and the name of the 
purchaser and also state the price at which 
such sale was made. Describe in what man- 
ner the acts of the defendants restricted to 
the defendant corporations the production 
for sale of oxalic acid in the United States. 
State in what manner the acts of the de- 
fendants prevented other corporations from 
engaging in the production or sale of oxalic 
acid within the United States. State in 
'what manner the acts of the defendants 
caused other corporations to refrain from 
using oxalates in the production of oxalic 
acid and instead to sell such oxalates to cer- 
tain of the defendants. 


Formic Acid Case 


The Government is ordered to furnish a 
bill of particulars as to Indictment No. 1268, 


E. I. duPont de Nemours & Co., and all 
other defendants, as follows: State whether 
the term formic acid as used in the 


indictment includes any strengths other 
than those specified. If so, list all other 
grades so included. State whether it is 
claimed that the defendants ISCO, Gen- 
eral, and American Cyanamid never deviate 
from the price and sales policies enunciated 
by the defendant producer corporations. 
Identify the price and sales policies of the 
defendant producer corporations to which 
the defendants ISCO, General, and Amer- 
ican Cyanamid adhere strictly. State whether 
it is claimed that the defendants ISCO, 
General, and American Cyanamid adhere 
to the price and sales policies of the defend- 
ants duPont and Victor as the result of an 
express agreement, or an inferred or implied 
agreement. As to each such express agree- 
ment, name each of the defendants claimed 
to have been a party thereto, and in the 
case of each corporate defendant, name each 
officer or agent through whom such de- 
fendant became a party thereto; state the 
time when and the places where it is claimed 
that the defendants or any of them en- 
tered into the agreement; state whether 
it is claimed that the agreement was oral or 
was reduced to writing or was partly oral 
and partly in writing; state whether it is 
claimed that the defendants, or any of them, 
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carried out any or all of the provisions of 
the agreement. As to each said agreement 
whether express or implied, state whether it 
is still in force and effect, and if not, state 
when each such agreement terminated, if 
known. State whether it is claimed that the 
exchange agreement was set up as a result 
of an agreement between the defendants 
Victor and duPont. State whether it is 
claimed that the defendants ISCO, General 
and American Cyanamid participated in the 
set-up or maintenance of this exchange 
agreement. State whether it is claimed that 
the exchange agreement has prevented any 
potential competitor from engaging in the 
production of formic acid for sale in the 
United States. State whether it*is intended 
to allege one agreement among all defend- 
ants or several agreements among some or 
all of the defendants. State whether it is 
claimed that the continuing agreement and 
concert of action has other terms than those 
which are set forth. If so, set forth in gen- 
eral such other terms. Describe the nature 
of the control over the quantity of formic 
acid produced within the United States in 
which it is claimed the defendants partici- 
pated, and state the means and methods 
by which each defendant participated in 
effectuating such control. Describe the na- 
ture of the control over the channels and 
method of distribution of formic acid for 
sale within the United States in which it is 
claimed defendants participated and state 
the means and methods by which each de- 
fendant participated in effectuating such con- 
trol; and specify the channels and methods 
of distribution which the defendant cor- 
porations are claimed to have controlled. 
Specify when and describe in general the 
methods by which defendants duPont and 
Victor fixed and established uniform prices. 
State whether it is claimed that the defend- 
ants duPont and Victor issued uniform 
price schedules during the period of time 
covered by the indictment. State whether 
it is claimed that duPont and Victor en- 
tered into any agreement with respect to 
the fixing and establishing of uniform 
prices, State whether it is claimed that 
duPont and Victor entered into any agree- 
ment or agreements with any other de- 
fendants whereby such defendants agreed 
to adhere to the prices allegedly fixed in 
such price schedules. State whether it is 
claimed that any defendant other than 
duPont and Victor entered into any agree- 
ment among themselves to adhere to uni- 
form prices allegedly fixed and established. 
State whether it is claimed that arrange- 
ments with respect to the filling of orders 
are the result of an agreement between the 
defendants duPont and Victor. State whether 
it is claimed that duPont and Victor each 
used the formic acid plant and plant facil- 
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ities of the other in filling orders for their 
respective customers who were located 
nearer to the other’s plant. State whether 
it is claimed that the defendants ISCO, 
General and American Cyanamid agreed with 
the defendants Victor and duPont, or either 
of them, in such exchange arrangement. 
State whether it is claimed that the defend- 
ants ISCO, General and American Cyanamid 
had knowledge of the alleged fact that the 
defendant duPont in filling orders for its 
customers who are located nearer defend- 
ant Victor’s formic acid plant than to de- 
fendant duPont’s plant, use Victor’s formic 
acid and plant facilities in filling such orders 
or that the defendants ISCO, General and 
American Cyanamid had knowledge of the 
alleged fact that the defendant Victor in 
filling orders for its customers who are lo- 
cated nearer defendant duPont’s formic acid 
plant than to defendant Victor’s plant reci- 
procate in granting the aforesaid acid and 
plant facilities exchange privilege. 


Muriatic Acid Case 


The Government is ordered to furnish a 
bill of particulars as to Indictment No. 1269, 
E. I. duPont deNemours & Co.; and all 
other defendants, as follows: State whether 
it is intended to allege one agreement among 
all the defendants or several agreements 
among some or all of the defendants. State 
whether it is claimed that the continuing 
agreement and concert of action has other 
terms than those which are set forth. If 
so, set forth in general such other terms. 
As to each alleged agreement and concert 
of action, with respect to which it is claimed 
that the defendants were parties or partic- 
ipants, state, as to each defendant, whether 
such defendant joined or entered into an 
express agreement, or whether the agree- 
ment is to be inferred or implied. As to 
each such express agreement: name each of 
the defendants claimed to have been a party 
thereto, and in the case of each corporate 
defendant, name each officer or agent through 
whom such defendant became a party there- 
to; state the time when and the places 
where it is claimed that the defendants or 
any of them entered into the agreement; 
state whether it is claimed that the agree- 
ment was oral or was reduced to writing or 
was partly oral and partly in writing; state 
whether it is claimed that the defendants, 
or any of them, carried out any or all of 
the provisions of the agreement. As to each 
said agreement whether express or implied, 
state whether it is still in force and effect, 
and if not, state when each such agreement 
terminated, if known. Describe the nature 
of the control over the quantity of muriatic 
acid produced within the United States in 
which it is claimed» defendants participated, 
and state the means and methods by which 
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each defendant participated in effectuating 
such control. Describe the nature of the 
control over the distribution of muriatic acid 
for sale within the United States in which 
it is claimed defendants participated; state 
the means and methods by which each de- 
fendant participated in effectuating such 
control and specify the channels and meth- 
ods of distribution which the defendant 
corporations are claimed to have controlled. 
Specify when, during the period covered by 
the indictment, and describe in general the 
methods by which, defendants General and 
duPont published each of the alleged iden- 
tical price schedules. State whether it is 
claimed that the schedules allegedly pub- 
lished by duPont were allegedly published 
at the same time as price schedules pub- 
lished by General. State whether it is 
claimed that General and duPont entered 
into any agreement with respect to the pub- 
lication of price schedules. State whether 
it is claimed that duPont or General entered 
into any agreement or agreements with any 
other defendants whereby such defendants 
agreed to adhere to the prices allegedly 
fixed in such price schedules. State whether 
it is claimed any defendants other than 
duPont and General entered into any agree- 
ment among themselves to adhere to prices 
allegedly fixed in such price schedules. 
Describe in general the nature of the prefer- 
ential treatment which the defendants al- 
legedly gave to such other defendants. 
Name the defendants to which any other 
defendant gave preferential treatment and 
the time thereof. Name some of the produc- 
ing companies, who are not defendants, over 
which any defendant or defendants preferred 
other defendants. Specify in general some 
instances of discrimination intended to be 
charged. Specify and describe in general 
the nature of the discrimination in products 
other than muriatic acid. Specify the means 
and methods by which defendant corpora- 
tions are claimed to have learned that com- 
panies and subsidiaries of such companies 
had close reciprocal arrangements with de- 
fendants in products other than muriatic 
acid. State whether it is claimed that the 
alleged continuing agreement and concert 
of action among the defendants that the de- 
fendants in transactions with each other in 
muriatic acid give each other preferential 
treatment as distinguished from treatment 
accorded non-defendant producers as en- 
tered into and done by them had the effect 
of fixing,. controlling, stabilizing and 
pegging the price of muriatic acid. State 
whether it is claimed that the alleged con- 
tinuing agreement and concert of action - 
among the defendants that the defendant 
corporations discriminate in favor of com- 
panies and persons who have dealt with the 
defendant corporations on a continuous basis 
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and against companies and persons who have 
dealt with defendant corporations on an 
irregular basis in the purchase of muriatic 
acid as entered into and done by them had 
the effect of fixing, controlling, stabilizing 
and pegging the price of muriatic acid. State 
whether it is claimed that the alleged con- 
tinuing agreement and concert of action 
among the defendants that the defendant 
corporations discriminate in favor of com- 
panies and the subsidiaries and customers 
of such companies where the defendants and 
such companies, or any of their subsidiaries, 
have close reciprocal arrangements in prod- 
ucts other than muriatic acid as entered into 
and done by them had the effect of fixing, 
controlling, stabilizing and pegging the price 
of muriatic acid. 


Bichromates Case 


The Government is ordered to furnish a 
bill of particulars as to Indictment No. 1270, 
Mutual Chemical Co., and all other defend- 
ants, as follows: State whether it is in- 
tended to allege one agreement among all 
the defendants or several agreements among 
some or all of the defendants. State whether 
it is claimed that the alleged continuing 
agreement and concert of action has other 
terms than those which are set forth, If 
so, set forth in general such other terms. 
As to each alleged agreement and concert 
of action with respect to which it is claimed 
that the defendants were parties or partici- 
pants, state, as to each defendant, whether 
such defendant joined or entered into an 
express agreement ,or whether the agree- 
ment is to be inferred or implied. As to 
each such express agreement, name each of 
the defendants claimed to have been a party 
thereto, and in the case of each corporate 
defendant, name each officer or agent through 
whom such defendant became a party there- 
to; state the time when and the places 
where it is claimed that the defendants or 
any of them entered into the agreement; 
state whether it is claimed that the agree- 
ment was oral or was reduced to writing 
or was partly oral and partly in writing; 
state whether it is claimed that the defend- 
ants carried out any or all of the provisions 
of the agreement. As to each agreement 
whether express or implied, state whether 
it 1s still in force and effect, and if not, state 
when each such agreement terminated, if 
known. Describe the nature of the control 
over the quantity of bichromates produced 
within the United States in which it is 
claimed defendants participated, and state 
the means and methods by which each de- 
fendant participated in effectuating such 
control. Describe the nature of the control 
over distribution of bichromates for sale 
within the United States in which it is 
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claimed defendants participated; state the 
means and methods by which each defend- 
ant participated in effectuating such con- 
trol. State when defendant corporations did 
each of the things alleged with reference to 
establishing fixed quotas governing the ex- 
portation of bichromates. State whether it 
is claimed that the defendant corporations 
issued uniform price schedules during the 
period of time covered by the indictment. 
State whether it is claimed that the corpo- 
rate defendants entered into any agreement 
with respect to the things so alleged. State 
when and describe in general the methods 
by which the defendant corporations re- 
quired their distributors and jobbers to 
maintain and charge the prices established 
by the defendant corporations for the sale 
of bichromates throughout the United States. 
State whether it is claimed that the corpo- 
rate defendants entered into any agreement 
with respect to this allegation of the indict- 
ment. Specify one or more sales of each 
defendant corporation constituting such 
overt acts, giving in each case the date of 
such sale, the name of the purchaser and 
the uniform and non-competitive price at 
which such sale was made. 


Other Requests for Particulars Denied 

It is further ordered that all other re- 
quests contained in the respective motions 
for bills of particulars, other than herein- 


above granted, be and the same are hereby 
denied. 


Further Particulars May Be Specified 
Later 

It is further ordered that if the Govern- 
ment shall, at any time subsequent to the 
service of the bill of particulars pursuant to 
this order, learn of further particulars with 
respect to any of the matters as to which 
they are required to serve the bill of par- 
ticulars, they may, within ten (10) davs after 
the learning of such further particulars, 
serve a further bill of particulars specifying 
the same, provided, however, that such 
further bill of particulars shall, in any event, 
be served at least ten (10) days prior to 
the trial of these defendants upon the within 
indictments. 


Evidence Not Necessarily Limited to 
Particulars 

It is further ordered that the evidence 
which the Government offers upon the trial 
of these indictments relating to matters up- 
on which the Government is required to 
serve this bill of particulars, shall not be 
limited to the bill of particulars so fur- 
nished if, during the trial of these cases, 
it appears to the satisfaction of the trial 
court that in the interest of justice the evi- 
dence be not so limited: 
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[57,210] A.L. Smith Iron Company v. Stewart Dickson. 


District Court of the United States, District of Connecticut. 


September 4, 1943. 


Civil Action No. 948. 


The sole. licensee under a patent for the manufacture of hatch covers for ships is per- 
manently enjoined from representing that the manufacture and sale of metal bands is 
covered by the patent, and from suing to enforce the patent while engaged in combining 
the sale of unpatented bands with a license to practice the patent. The only effective 
method of purging the effects of the illegal practices is to separate entirely the sale of the 
bands from the payment of royalties. Nothing short of a choice between the band busi- 
ness and the patent business can be fully effective. 


See the Sherman Act annotations, Vol. 1, | 1270.401. 

For plaintiff: Wiggin & Dana, New Haven, Conn. 

For defendant: Daggett & Hooker, New Haven, Conn. 

Memorandum of decision rendered by J. Josepu Smiru, U. S. District Judge. 


Facts of Case 


[Digest] This is an action for a declara- 
tory judgment on the validity of a patent 
and for injunction and damages for unfair 
competition. Defendant is the sole licensee 
under a United States patent held by a 
British concern for the manufacture of 
hatch covers for ships, consisting of one 
or more planks assembled in a certain man- 
ner with the ends strengthened and pro- 
tected by metal bands or shoes. The United 
States Maritime Commission is the sole ul- 
timate purchaser, and obtains hatch covers 
for its ships from joiner contractors, who, 
in turn, purchase the bands and other ma- 
terial, and manufacture the hatch covers. 
The patent does not cover the manufacture 
of the bands. Plaintiff is engaged in the 
manufacture of iron and steel products and 
has made and sold one order of more than 
30,000 bands to be used in the construction 
of hatch covers for merchant ships. De- 
fendant falsely represented by magazine ad- 
vertising and by his stationery that the 
patent covered the bands, and deferfdant en- 
gaged in the sale of bands with an implied 
license to practice the patent, at one time 
directly and later through two sublicensees. 
By this method, defendant and his subli- 
censees obtained and maintained a virtual 
monopoly in the sale of the bands to be 
used in the manufacture of hatch covers. 

Plaintiff has been unsuccessful in obtain- 
ing any other orders than the one referred 
to. The joiner contractors, because of the 
existence of the patent, are unwilling to 
purchase bands from sources other than de- 
fendant or his sublicensees. Plaintiff seeks 
a declaration that the patent is invalid, and 
an injunction to prevent defendant from 
representing that the patent covers the 
bands and against his threatening or insti- 
tuting actions for infringement against plain- 
tiff or its customers, and asks an accounting 
and damages. 

The misrepresentation as to the fact of 
the patent’s covering the bands ceased when 
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plaintiff questioned this claim of defendant. 
Subsequent to the bringing of this action 
and the entry of a temporary injunction, 
defendant negotiated new agreements with 
its sublicensees, requiring them to separate 
in their quotations and billings the charge 
for bands sold by them and a specified 
amount per hatch cover for royalty. The 
Dickmar Company, exclusive sublicensee 
in the eastern territory, was granted the 
power and required, upon request of pur- 
chasers, to issue licenses for making, use, 
or sale of the patented hatch covers upon a 
royalty in the same amount as that stated 
in the contract between defendant and his 
sublicensees to be the royalty due defend- 
ant per hatch cover. Bayer, non-exclusive 
sublicensee for western United States, was 
required to make similar separation of prices 
charged for covers and the amount estab- 
lished as royalty, and was required to state 
that license for the making, use, and sale of 
patented hatch covers, without restriction 
as to the source of manufacture of the 
bands, might be obtained from defendant 
on payment of a similar royalty for each 
hatch cover. 

No persons have made application to sub- 
licensees or to defendant for licenses under 
this offer. All bands purchased are obtained 
from the two sublicensees at a price, ex- 
clusive of the amount stated to be royalty, 
higher than the price at which plaintiff of- 
fers to sell the bands. 


No Jurisdiction to Determine Validity 
of Patent 
Jurisdiction is lacking in the Court to de- 
termine the validity of the patent in the 
absence of the patentee, who is an indis- 
pensable party. Contracting Division v. New 
York Life Insurance Co., 113 F. 2nd 864. 


Jurisdiction Lies as to Misrepresentation and 
Misuse of Patent Monopoly 


Defendant, however, is properly before 
the Court on the issue of unfair competition 
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by his misrepresentation that the patent 
covers the metal bands, and on the issue 
of misuse of the patent monopoly to create 
an illegal monopoly in the sale of the un- 
patented metal bands. This latter practice 
is indistinguishable from the practice con- 
demned in the line of cases stemming from 
the decision in the Carbice case. Carbice 
Corp. v. American Patents Corp., 283 U. S. 
27; Leitch Mfg. Co. v. Barber Co., 302 U. S. 
458; B. B. Chemical Co. v. Ellis, 314 U.S. 495; 
Philad Co. v. Lechler Laboratories, Inc., 
107 F. 2nd 747; U.M. A., Inc. v. Burdick 
Equipment Co., 45 F. Supp. 755; American 
Lecithin Co. v. Warfield Co., 105 F. 2nd 207; 
Barber Asphalt Corp. v. La Fera Grecco Con- 
tracting Co., 116 F. 2nd 701. 


Practices Permanently Enjoined 


Both practices, one, the misrepresenta- 
tion of the coverage of the patent in order 
to sell articles not covered by it, and second, 
misuse of the patent by tying together the 
license to use the patented method of con- 
struction with the sale of unpatented metal 
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bands, are wrongful and may be enjoined. 
Both must be effectively abandoned for de- 
fendant to purge himself of their effects on 
his right to enjoyment of the legitimate 
patent monopoly. It would appear that the 
only effective method of purging the effects 
of the illegal practices would be to separate 
entirely the sale of the bands from the pay- 
ment of royalties. Nothing short of a 
choice between the band business and the 
patent business can be fully effective. The 
injunction should be made permanent and 
should continue to restrain defendant from 
representing that the manufacture and the 
sale of metal bands is covered by the Cocks 
patent, and should restrain him from suing 
to enforce the Cocks patent against plain- 
tiff or plaintiff's customers while engaged 
in combining the sale of unpatented bands 
with a license to practice the Cocks patent. 


No Damages Awarded 


Plaintiff has not shown substantial injury 
already suffered by it necessary to sustain an 
award of damages. 


[7 57,211] Roy N. McCue, as Trustee, etc., v. H. B. Franklin et al. 

Kansas Supreme Court. No, 35,985. Filed December 11, 1943. 

Appeal from Shawnee district court, division No.2. Paul H. Heinz, Judge. 

In an action to recover an unpaid judgment on bonds secured by a mortage on theater 


property, motion to amend plaintiff’s petition was properly denied and judgment of dis- 
missal properly granted, when the proposed amendment charged that defendants conspired 
in violation of the Kansas monopoly statutes to control the exhibition of motion pictures 
in Topeka and to close the mortgaged theater, thus greatly diminishing the security of the 
bonds, when over three years had elapsed since the acts alleged, so that recovery was 
barred under the statute of limitations. 


See the Kansas monopoly statutes, Vol. 2, | 8295. 


For appellant: Irwin Snattinger, B. J. Lempenau, J. L. Hunt, Lester M. Goodell, 
Margaret McGurnaghan, John H. Hunt and George M. Brewster, all of Topeka, Kansas. 


For appellees: T. M. Lillard, O. B. Eidson, P. H. Lewis, James W. Porter, all of 
pobeke Kansas; Dupuy G. Warrick, Paul G. Koontz and Leland Hazard, all of Kansas 
ity, Mo. 


[Question in Appeal] 


THIELE, J.: The question in this appeal 
is whether the trial court erred in denying 
the plaintiff's motion for permission to 
amend his petition, and in dismissing his 
action. 


plaintiff appealed to this court, which af- 
firmed the judgment of the trial court. (See 
Mc€ue v. Franklin, 156 Kan. 1, 131 P. 2d 
704). In that opinion will be found a more 
detailed statement of the facts as alleged 
in the petition. It will also be noted that 
the alleged causes of action were held to 
have been barred by the statute of limita- 
tions. 


[Facts of Case] 
On April 8, 1940, the plaintiff commenced 


his action to recover the amount of an un- 
paid judgment representing the value of 
unpaid principal and interest on bonds se- 
cured by a mortgage on a certain theater 
property in Topeka, his petition containing 
three alleged causes of action. The demur- 
rers of the defendants to each of those 
causes of action were sustained, and the 
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After the above appeal had been deter- 
mined, and on February 23, 1943, the plain- 
tiff filed his motion for permission to amend 
his petition, copies of the proposed amend- 
ments being made part thereof. This mo- 
tion was presented to the trail court on oral 
argument and written brief, and after con- 
sideration that court found that if the mo- 


Copyright 1944, Commerce Clearing House, Inc. 


3-20-44 
Report 42 


tion to amend were allowed, “the petition 
would still, after inclusion of the amend- 
ments, show conclusively that the plaintiff’s 
first and third causes of action are barred 
by the statute of limitations,” and it denied 
the motion to amend and dismissed the ac- 
tion. In due time the plaintiff appealed 
from the judgment of dismissal and from 
the ruling on the motion. 


Plaintiff’s motion to amend and the pro- 
posed amendments referred to a part of une 
paragraph of his first cause of action and to 
one paragraph of his third cause of action. 
The original petition is long. A summary 
of its contents is stated in McCue v, Frank- 
lin, supra. 

Plaintiff’s first proposed amendment was 
of paragraph 23 (5) of his first cause of 
action. Preliminary to a discussion of the 
original allegation and of the proposed 
amendment, we note that by preceding par- 
agraphs the plaintiff had charged that de- 
fendants had entered into a conspiracy, 
among other things, to acquire the stock 
of the mortgagor theater company in order 
to prevent its falling into the hands of a 
competitor; to so operate the theater as to 
prevent competition; to close the theater; to 
operate the affairs of the mortgagor theater 
company without regard to the rights of 
the mortgagor’s creditors and particularly 
the bondholders of that company, and to 
avoid discovery of the fraud and conspiracy 
by paying current obligations of the mort- 
gagor company and reporting at all times 
that company to be in a solvent condition. 
By paragraph 23 it was charged that in fur- 
therance of that conspiracy the defendants 
committed overt acts. Subparagraphs (1), 
(2), (3) and (4) contained allegations treat- 
ing some of the matters above mentioned. 
Subparagraph (5) contained two sentences. 
The proposed amendment omits the second 
sentence and it need not be noticed further. 
The first sentence as originally stated read: 

“s, That in furtherance of this plan, scheme 
and conspiracy and to prevent discovery of 
their fraudulent purposes, these defendants 
caused to be prepared and filed annual state- 
ments with the Secretary of State of the State 
of Kansas, showing The Kansas Amusement 
Company to be in a solvent condition and able 
to pay its debts, and this practice continued 
during all the times complained of herein.’’ 


The proposed amendment was: 


“Ss. That in furtherance of this plan, scheme 
and conspiracy, and to prevent discovery of 
their fraudulent purposes, the defendants caused 
to be prepared and filed with the Secretary of 
State of the State of Kansas, annual statements 
of the Kansas Amusement Company containing 
false and fraudulent misrepresentations con- 
cerning its property and financial condition.”’ 


That sentence was followed by detailed 
allegations as to the report or statement 
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filed for the year ending December 31, 1928, 
and what it showed, and similar allegations 
as to reports filed in subsequent years to 
and including 1936, with exhibits attached 
showing certain information in each report. 


The other proposed amendment was of 
paragraph 14 of the third cause of action. 
That cause of action was*predicated on an 
alleged violation of the monopoly act of 
Kansas. In order that the proposed amend- 
ment may be more easily understood, we 
note that under appropriate allegations, all 
allegations of the first and second causes 
of action were made a part of the third 
cause of action. Among the allegations 
thus included by reference were those that 
the defendants conspired to close the thiea- 
ter property and did close it in 1929 or 1930. 
It was alleged in the third cause of action, 
among other things, that defendants, through 
intercorporate stock control, interlocking 
managing officers and boards of directors 
with others in the same business, or work- 
ing agreements, conspired to violate the 
Kansas monopoly statutes, and through the 
mediums above mentioned controlled the 
exhibition of motion pictures produced by 
eleven named film companies or film dis- 
tributors, and that defendants controlled 
the exhibition thereof in the city of Topeka. 
It was further alleged that by reason of 
such practices the security for the bonds 
represented by plaintiff was greatly dimin- 
ished and made worthless, and it was im- 
possible for the theater to be operated in 
competition with the theaters owned by 
the defendant, and plaintiff was unable to 
dispose of the property covered by the mort- 
gage. See, also, the summary of the third 
cause of action in McCue v. Franklin, supra. 
Paragraph 14 recited: 


‘44. Plaintiff further alleges that the wrong- 
ful and illegal acts as aforesaid on the part of 
said defendants were unknown and not discov- 
ered by the plaintiff or the bondholders and 
not discovered by the plaintiff or the bond- 
holders represented by him until the time of 
the bringing of this action.”’ 


The proposed amendment reads as fol- 
lows: 


“44, Plaintiff further alleges that in the fore 
closure proceedings referred to herein, the plain- 
tiff obtained the possession of the said theatre 
and the said leasehold interests in March, 1939, 
and that at that time the plaintiff attempted 
to and did sublet the said theatre, and the 
same was operated by plaintiff’s tenant during 
the months of March, 1939, to September, 1939, 
inclusive. That during said period the defend- 
ant, by reason of the monopolistic practices 
hereinbefore alleged, prevented the plaintiff's 
tenant from securing first run pictures and 
caused the said tenant to abandon his efforts 
to operate said theatre in September, 1939, and 
made it impossible for plaintiff to lease the 
same for an adequate rental to pay the rents 
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due on the ground leases herein referred to; 
that except for such monopolistic practices the 
plaintiff would have been able to sell or rent 
the said property for an amount sufficient, after 
deducting al expense, to pay the principal and 
interest of the said bonds as they became due; 
but by reason of said monopolistic practices 
and plaintiff's inability to rent such theatre and 
pay such ground rents, the plaintiff was com- 
pelled to relinquish possession of said theatre 
in September, 1939, at which time the owners 
of said real estate resumed possession thereof. 
That although the conspiracy to create such 
monopoly was formed prior to 1939 and prac- 
ticed against other independent theatre owners 
prior to that time, the said monopolistic prac- 
tices were not applied against the said Novelty 
Theatre until the plaintiff took possession there- 
of and attempted to operate the same in 1939, 
as above set out.’’ 


[Question Limited to Error in Refusal of 
Permussion to Amend] 


In support of his contention the trial 
court erred in refusing him permission to 
amend his first cause of action, appellant 
presents an argument predicated primarily 
on the proposition that reading his pro- 
posed amendment into that cause of action, 
the allegations of fact do not justify any 
finding of lack of diligence, on the part of 
the plaintiff or the bondholders whom he 
represents, to discover fraud that would bar 
recovery under the statute of limitations. 
Much that is said would be pertinent if we 
were reviewing the ruling in the appeal 
originally presented. (McCue v. Franklin, 
supra.) The present appeal, however, in- 
volves only the question whether the trial 
court erred in refusing permission to amend, 
as to avoid the bar of the statute of limita- 
tions. Therefore, we need not review the 
argument about diligence to discover the 
fraud, nor that appellant was negligent in 
any ianner, nor mention various decisions 
cited in support of the argument made. In 
respect to the proposed amendment of his 
third cause of action, appellant presents an 
argument designed to have us review the 
sufficiency of his petition as against a de- 
murrer. That question is not now before us. 
Nor need we discuss whether the ruling 
made was one made in the discretion of 
the trial court as urged by the appellees— 
this for the reason the trial court did not 
rest its decision on any exercise of discre- 
tion. It assigned a specific reason for ‘its 
ruling and we shall limit our discussion to 
that reason. 


[Ruling on First Proposed Amendment 
Correct] 

It appears to us that there are at least 
two good reasons why it may be said the 
trial court’s ruling on the first proposed 
amendment was correct. First, the bar of 
the statute of limitations was not raised 
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solely on account of the reports filed in the 
office of the secretary of state, but on ac- 
count of numerous other matters, some of 
which we have referred to above and some 
of which are referred to in the opinion in 
McCue v. Franklin, supra. Even though the 
effect of the amendment was to show that 
plaintiff did not know the reports filed were 
false, that was only one of several elements 
of alleged fraud and the correction of it 
did not affect the others. Second, in view 
of preceding allegations in the petition, we 
think it may not be said the proposed amend- 
ment changes the force or effect of the alle- 
gation sought to be amended. It is true 
the fact is conversely stated and very much 
amplified in the proposed amendment, but 
the substance of the original allegation and 
of the proposed amendment is the same, 
and that is that the defendants filed state- 
ments with the secretary of state showing 
the mortgagor theater company was sol- 
vent, when in fact it was not. 


[Ruling on Proposed Amendment to Third 
Cause of Action Correct] 


The allegations of the third cause of ac- 
tion made it clear that many of the acts 
pleaded to show violation of our statutes 
prohibiting monopolies occurred prior to 
three years before the action was com- 
menced and were of such nature that plain- 
tiff and the bondholders had to take notice. 
Notwithstanding the allegation of original 
paragraph 14, as to nondiscovery, on the 
first appeal it was held that the third cause 
of action was barred by the statute of limi- 
tations. All that part of the proposed amend- 
ment of paragraph 14 prior to the last sen- 
tence 1s a restatement of matter contained 
in other paragraphs of the petition, and the 
force and effect of which was determined 
in the first appeal. The matter contained in 
the last sentence of the proposed amend- 
ment is that although the conspiracy to cre- 
ate the monopoly was formed prior to 1939, 
the monopolistic practices were not applied 
against the Novelty Theatre until the plain- 
tiff took possession and attempted to oper- 
ate it in 1939, If that sentence be held to 
be only an amplification of other allega- 
tions and not an allegation of new matter, it 
is not sufficient to show that the bar of the 
statute of limitations had not fallen. In our 
opinion, however, the allegation is of new 
matter and of a cause of action that accrued 
not later than September, 1939, at which 
time plaintiff alleges he was compelled to 
surrender possession of the theater property 
to the. owners of the real estate. This alle- 
gation was not in the original petition, and 
at least until the amendment was offered 
in February, 1943, could not be said to have 
been asserted as any ground for recovery. 
When so asserted over three years had 
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elapsed and recovery thereon was barred 
under the statute of limitations. (See G. S. 
1935, 60-306 [2] [3] and also 50-108.) 

It thus appears the trial court was cor- 
rect in concluding that if the amendments 
were allowed and included, the petition 
would still disclose that plaintiff’s first and 


third causes of action are barred by the 
statute of limitations. 
[Judgment of Dismissal Affirmed] 


The ruling and judgment of the trial 
court is affirmed. 


[57,212] State of Texas v. Beaumont Insurance Exchange, Inc., et al. 


In the District Court of Brazos County, Texas, 85th Judicial District, 


January 11, 1944, 


No. 13,545. 


In a civil suit charging violation of the Texas anti-trust laws, the charter of an 
association of persons and companies engaged in the fire and casualty insurance business 
is cancelled, and defendants are enjoined from conspiring to create restrictions in the 
business of writing fire and casualty insurance. 


See the Texas anti-trust statutes, Vol. 2, J S835. 


For the State of Texas: Grover Sellers, Attorney General of Texas; Fred C. Chand- 


ler, Assistant. 
For defendants: 


Orgain, Carroll & Bell. 


Order signed by W. S. Barron, Judge of the 85th Judicial District Court of Brazos 


County, Texas. 


Compromise Agreement 


[Digest] Plaintiffs and defendants have 
reached an agreement for the compromise 
and settlement of this cause. 


Charter of Association Forfeited 


The charter of Beaumont Insurance Ex- 
change, Inc., is forfeited and cancelled. 


Conspiracy Enjoined 


All defendants are enjoined from conspir- 
ing: to create restrictions in the business of 
writing fire insurance and casualty insur- 
ance, to prevent and lessen competition in 
the business of insurance, to enter agree- 


ments by which parties bind themselves to 
preclude a free and unrestricted competition 
among themselves and others in the business 
of insurance, and to abstain from engaging 
in writing fire and casualty insurance within 
the City of Port Arthur, Texas. 


Money Judgment 


The State of Texas shall recover from 
Beaumont Insurance Exchange, Inc., the 
sum of $2,000 in discharge of all claims 
which the State has against defendants on 
account of violations of the provisions of 
Title 126, Revised Civil Statutes of Texas, 
and Beaumont Insurance Exchange, Inc., 
shall pay all costs in this suit. 


[157,213] Donnelly Garment Company and Donnelly Garment Sales Company v. 


International Ladies’ Garment Workers’ Union, et al. 
Central Surety and Insurance Company, Surety. 


et al., Interveners. 


Donnelly Garment Workers’ Union, 


In the United States District Court for the Western Division of the Western District 


of Missouri. 


In Equity No. 2924. February 14, 1944. 


Section 18 of the Clayton Anti-Trust Act, providing that no restraining order or inter- 
locutory order of injunction shall issue except upon the giving of security conditioned upon 


the payment of costs and damages suffered by any party wrongfully enjoined or restrained, 
as construed in the light of the common law, excludes from the term “damages” the ex- 
penses of litigating injunction actions other than the ordinary taxable costs and disburse- 
ments, regardless of whether the expenses are attorneys’ fees or other expenses of 
litigation. 

See previous opinions in the case, 1941-1943 Court Decisions Supp. 7 52,607, 52,629; and Sec. 18 
of the Clayton Act Annotated, Vol. 1, {] 2038. 

For plaintiffs and the surety: James A. Reed, Robert J. Ingraham, and William S. 
Hogsett, Kansas City, Missouri. 
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For defendants: Emil Schlesinger, New York City; Charles tes Horsky and John 
T. Sapienza, Washington, D. C.; Clif. Langsdale, Kansas City, Missouri (Covington, 
Burling, Rubles, Acheson & Shorb, Washington, D. C., of counsel), 


For interveners: Frank E. Tyler and Lucian Lane, Kansas City, Missouri. 


Memorandum decision rendered by Gunnar H. Norppye, U. S. District Judge, acting 
under assignment to the Western District of Missouri, 


Facts of Case 


[Digest] This cause came before the 
Court on the bill of complaint of defendants 
against plaintiffs, interveners, and the surety, 
for assessment of costs, expenses and attor- 
neys’ fees caused by the erroneous issuance 
of injunctions in a suit brought by plaintiffs 
in which interveners joined against defend- 
ants, wherein jurisdiction was based on the 
Sherman Anti-Trust Act. 

Plaintiffs instituted this suit to enjoin de- 
fendants from certain acts allegedly done or 
threatened in furtherance of a conspiracy 
to destroy plaintiffs’ interstate trade or com- 
merce in violation of the anti-trust laws. A 
restraining order was issued July 5, 1937. 
A temporary injunction was issued by a 
three-judge court on December 31, 1937, 21 
F, Supp. 807, which injunction was vacated 
by the Supreme Court of the United States 
on May 16, 1938, 304 U. S. 243, for lack of 
jurisdiction. On July 18, 1938, the restrain- 
ing order of July 5, 1937, was continued with 
modifications during the appeal from an or- 
der of this Court wherein the bill of com- 
plaint was dismissed, 23 F. Supp. 998. The 
order dismissing the bill of complaint, how- 
ever, was reversed by the Circuit Court of 
Appeals, 99 F. 2d 309. On April 26, 1939, a 
permanent injunction was issued. On Au- 
gust 29, 1941, the latter decree was vacated 
for want of jurisdiction, 119 F. 2d 892, but 
the Court on rehearing, 121 F. 2d 561, per- 
mitted plaintiffs to apply to the trial court 
for leave to dismiss as to resident defendants 
and to retain jurisdiction on the grounds of 
diversity of citizenship against the remain- 
ing defendants. The action proceeded to 
trial de novo against the non-residents, 47 F. 
Supp. 61, 65. The Court has filed its de- 
cision denying injunctive relief to plaintiffs 
and interveners. The application for assess- 
ment of costs, expenses and attorneys’ fees, 
however, is lodged in the original Sherman 
anti-trust action. 

All of the restraining orders and injunc- 
tions were erroneously issued because at no 
time did the court have jurisdiction. In- 
junctive orders which were issued were void. 
Bonds were required as a condition for the 
issuance of the temporary restraining order 
of July 5, 1937, in the sum of $2,000; for the 
issuance of the three-judge court temporary 
injunction of December 31, 1937, in the sum 
of $10,000; and for the continuation with 
modifications of the original restraining or- 
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der of July 18, 1938, in the sum of $25,000. 
The Central Surety Company was surety 
on the three bonds. No bond was required 
in connection with the issuance of the per- 
manent injunction. The plaintiffs, inter- 
veners and surety have raised no objection 
to the jurisdiction of this Court to deter- 
mine the liability of the principals and the 
surety. The power of this Court to deter- 
mine the question of liability on the bonds 
and to assess the amount of damages is rec- 
ognized by Tullock v. Mullvane, 184 U. S. 
497; Meyers v. Block, 120 U. S. 206; Russell 
v. Farley, 105 U. S. 433. 


Damages Claimed 


No damage other than costs, expenses 
and attorneys’ fees in connection with the 
litigation are claimed. Defendants contend 
that such damages aggregate $102,913.57. 
These expenses were paid by the Interna- 
tional Ladies’ Garment Workers’ Union, as 
to which a dismissal was entered by the 
plaintiffs and interveners in pursuance of the 
permission granted by this Court. It is 
defendants’ position that the surety is jointly 
liable with both plaintiffs and interveners 
for $37,000, the aggregate amount of the 
bonds; that the plaintiffs are liable for the 
full amount claimed; and in that the inter- 
veners did not become parties to this pro- 
ceeding until September 23, 1937, and appear 
as principal only on the $10,000 and $25,000 
bonds, their liability is computed to be 
$97,055.52. It appears from the evidence 
that the sum of $102,913.57 was actually 
spent by International for expenses and at- 
torneys’ fees from July 5, 1937 until-the fall 
of 1941. The Court does not determine 
whether all of the expenses and attorneys’ 
fees were necessary or reasonable. 


$2,000 Bond Issued under Clayton Act 


On July 5, 1937, this Court granted a 
temporary restraining order conditioned 
upon the filing of a bond in the sum of $2,000 
to “pay such costs and damages as may: be 
incurred or suffered by reason of the wrong- 
ful issuance of said restraining order or in- 
junction.” A bond was filed conditioned for 
the payment of “all such costs and damages 
as may be incurred or suffered by reason of 
the wrongful issuance of said restraining 
order or injunction should it be thereafter 
dissolved or it be decided that said tem- 
porary restraining order was wrongfully 
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obtained.” Neither the order of the Court 
nor the provisions of the bond provided that 
any attorneys’ fees or expenses should be 
secured. The condition of the bond is lim- 
ited to “costs and damages” incurred or 
suffered. Furthermore there is no provi- 
sion in the bond which in any way secures 
the defendants for any costs and damages 
occasioned by any defense against the grant- 
ing of any other injunctive relief sought in 
the same proceeding and which thereafter 
was denied. The broad provisions and un- 
dertaking found in Section 7 of the Norris- 
LaGuardia Act are not included. When 
the temporary restraining order of July 5, 
1937, was issued, the Court in construing 
the bill of complaint agreed that a labor 
dispute did not exist and therefore issued a 
temporary restraining order without requir- 
ing plaintiffs to meet the conditions prece- 
dent as outlined in the Norris-LaGuardia 
Act relative to the Court’s jurisdiction in 
granting a restraining order in a labor dis- 
pute. It is clear therefore that the $2,000 
bond which the court required was not the 
type of bond which was mandatory under 
the Norris-LaGuardia Act, but rather a 
bond which complied with the provisions of 
the Clayton Act. 


$10,000 Bond Issued under Clayton Act 


The three-judge court on January 7, 1938, 
refused to dismiss the bill and entered a de- 
cree enjoining defendants from committing 
or threatening the acts complained of in the 
bill, and held that the Norris-LaGuardia 
Act did not apply to the proceeding. The 
decree required that the plaintiffs and the 
interveners file a $10,000 injunction bond 
“conditioned for the payment of such costs 
and damages as may be incurred or suffered 
by any party who may be found to have 
been wrongfully enjoined or restrained by 
such temporary injunction, if it be finally 
held that said temporary injunction was im- 
providently granted.” The bond approved 
by the Court was so conditioned. It is evi- 
dent that the $10,000 bond was ordered to 
comply with the Clayton Act rather than 
the Norris-LaGuardia Act. 


$25,000 Bond Issued_in Connection with Con- 
tinuance of Restraining Order 


On May 16, 1938, the Supreme Court dis- 
missed an appeal because the three-judge 
court had no jurisdiction. Shortly after- 
wards, plaintiffs amended their bill of com- 
plaint and for the first time assumed to set 
up the necessary allegations required under 
the Norris-LaGuardia Act as a condition 
precedent to the granting of injunctive relief. 
It may be doubted that there was any re- 
straining order in effect except as the parties 
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may have informally agreed. The Court in 
its order of August 13, 1937, merely con- 
tinued the restraining order with the consent 
of defendants until the hearing on the ap- 
plication for the temporary injunction. It 
is to be assumed that the tempordry re- 
straining order ended with the entry of the 
three-judge decree. However, in defendants’ 
motion, they sought a dismissal of the 
amended bill and the vacation of the re- 
straining order. On July 18, 1938, the Court 
dismissed the amended bill because of plain- 
tiffs’ failure to comply with one of 
the conditions precedent required under the 
Norris-LaGuardia Act. The Court, how- 
ever, granted a modified restraining order 
provided an appeal was perfected within a 
stated period, the order stating: 

‘“‘This temporary restraining order is upon 
condition that a bond be filed by plaintiffs 
herein in the sum of $25,000, conditioned that 
plaintiffs pay such costs, damages and expenses, 
including attorneys’ fees, as may be incurred 
or suffered by reason of the improvident or 
erroneous issuance of said restraining order.”’ 


The bond so provided. It did not em- 
brace the broad provision of Section 7 re- 
garding security to be afforded for costs, 
expenses, etc., occasioned by any necessary 
defense to other applications for injunctive 
relief in the same proceeding. The bond 
required the principal to pay all costs, dam- 
ages and expenses, including attoneys’ fees, 
suffered not only by reason of the Court’s 
continuance of the restraining order of July 
5, 1937, as modified, but also by reason of 
the issuance thereof. The continuance of 
the restraining order as modified was to 
continue only during the pendency of the 
appeal. 


Effective Periods of+ Restraining Order and 
Injunction 


An appeal was taken from the order dis- 
missing the bill. The Circuit Court of Ap- 
peals reversed and remanded the case for 
trial. It would seem that, upon the filing 
of the mandate January 28, 1939, the re- 
straining order ended. However, defendants 
on February 7, 1939, filed a motion to vacate 
the modified restraining order issued as of 
July 18, 1938, on the grounds that certain 
conditions precedent as required by the 
Norris-LaGuardia Act had not been com- 
plied with. Plaintiffs contended that the 
parties had agreed that the restraining order 
should continue in effect until the applica- 
tion for the temporary injunction was finally 
ruled, which, according to plaintiffs, had not 
as yet occurred. Defendants, however, as- - 
serted that any agreement regarding the 
continuance of a restraining order was lim- 
ited to the time when it had been adjudi- 
cated that the Norris-LaGuardia Act was 
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applicable to the proceeding. The Court 
held that the Norris-LaGuardia Act applied 
and under that Act any restraining order 
should become void at the expiration of 
five days from its issuance, and that the 
Court had no right to enforce an agreement 
which, as construed by plaintiffs, was con- 
trary to the express provisions of the law. 
The Court determined that the continuance 
of the restraining order which it granted 
during the pendency of the appeal had ex- 
pired by the very conditions of its order. 


Therefore the restraining order of July 
5, 1937, continued in effect to December 31, 
1937. The temporary injunction granted 
by the three-judge court continued from 
December 31, 1937, to May 16, 1938. The 
continuance of the original restraining or- 
der existed from July 18, 1938, to January 
28, 1939. 


Provisions of Norris-LaGuardia Act Not to 
be Read into Bonds 


The question arises as to the recovery 
which may be permitted under these bonds. 
Prior to the adoption of the Clayton Act 
and the Norris-LaGuardia Act, attorneys’ 
fees were not recoverable on an injunction 
bond. The weight of authority indicates 
that costs and damages in excess of the 
maximum amount of the bonds could not 
be recovered. After the adoption of the 
Clayton Act, it has been held that this stat- 
ute must be construed in light of the defini- 
tion which the Supreme Court had previously 
given to similar language in injunction bonds 
exacted by the courts in the exercise of 
discretion. But defendants urge: (1) these 
three bonds must be construed as if the 
provisions of Section 7 of the Norris- 
LaGuardia Act were incorporated therein; 
(2) there is an unlimited undertaking on 
the part of complainants regardless of the 
principal amount of the bonds to secure de- 
fendants against all costs. As to the $2,000 
and $10,000 bonds, however, the Court did 
not intend to require complainants to file a 
bond in pursuance of the Norris-LaGuardia 
Act, but purposely required a bond under 
the Clayton Act. To attempt to read into 
these two bonds any statutory provisions 
of Section 7 would do violence to the real 
purpose and intent of the Court. The 
Court should endeavor to give effect to the 
intention of the parties, and the purpose 
was to furnish a bond in conformance with 
the Clayton Act. At no time did defendants 
challenge the amount, the scope of the cov- 
erage, or the appropriateness of the forms 
of these bonds. Any limitation in the scope 
of coverage or any inadequacy in the amount 
of these bonds has been waived by de- 
fendants. 
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Complainant to Be Advised of Maximum 
Liability 

Congress must have intended that every 
complainant should at least be advised of 
his maximum liability before he sought to 
obtain any injunctive relief. In the absence 
of malicious prosecution, the weight of the 
Federai authority is that no damages can 
be recovered in an injunction proceeding in 
absence of a bond. 


While the Court in its order of July 18, 
1938, in effect continued the restraining 
order with modifications and required a 
bond which included provisions with ref- 
erence to expense and attorneys’ fees as 
damages to be secured by the bond, it is ap- 
parent that the Court intended to do nothing 
more than to maintain the restraining order 
in effect during the pendency of the appeal. 
A reading of the restraining order as modi- 
fied and the injunctive bond which was 
required lends no support to defendants’ 
position that there was any intention on the 
part of the Court to require complainants 
to secure defendants for anything more than 
the costs, damages, expenses and attorneys’ 
fees resulting from the issuance of the orig- 
inal restraining order and its continuance, 
as modified, from July 18, 1938, to the date 
when the mandate of the Circuit Court of 
Appeals was filed in January, 1939. The 
Norris-LaGuardia Act is silent as to any 
restraining order pending appeal. The fac- 
tual situation indicates that the modified 
restraining order was conditioned, not upon 
the filing of a bond in conformance with the 
Norris-LaGuardia Act, but rather a bond 
exacted by the Court in its discretion as 
provided in Equity Rule 74. 


Litigation Expenses Not Recoverable 
Under Clayton Act 


The $2,000 and $10,000 bonds merely se- 
cured defendants against costs and damages 
resulting from the issuance of the injunctive 
orders, and, in that it is apparent that the 
Court intended that such bonds should be 
under the Clayton Act, the question arises 
as to the interpretation and construction 
which should be given to the term “costs 
and damages.” Resort must be had to the 
construction given to similar language in 
injunction bonds required under the com- 
mon law. In Oelrichs v. Spain, 82 U. S. 211, 
the Supreme Court held that “costs” meant 
only “taxable costs.” And the common law 
rule as enunciated in the Federal decisions 
denying the recovery of attorneys’ fees on 
injunction bonds has been applied with like 
results to territorial statutes similar to Sec- 
tion 18 of the Clayton Act, Lindeberg v. 
Howard, 146 F. 487, and to Section 18 of the 
Clayton Act itself. Heiser v. Woodruff, 128 
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F, 2d 178. Salvage Co. v. Acme Co., 104 F. 
2d 105. In the latter case, the Court de- 
clared that the cost of printing briefs— 
clearly an expense of litigation—could not 
be recovered as damages under Section 18, 
and apparently decided that such expenses 
could not be distinguished from expenses in- 
curred by way of legal fees. In light of the 
fact that Congress did not use any words 
or provisions in Section 18 which signify an 
intention to enlarge or amplify the scope of 
the coverage which had been the subject of 
many Supreme Court decisions considering 
injunction bonds under the common law, it 
is fair to conclude that all Congress in- 
tended was to make mandatory the security 
which formerly had been exacted by the 
courts in their discretion in granting injunc- 
tive relief. Logically, it seems difficult to 
distinguish other expenses of litigation so 
that a rule different from that applied to 
attorneys’ fees may be applied to them. At- 
torneys’ fees are expenses incurred as the 
proximate result of granting erroneous in- 
junctive relief. The expenses here which 
are sought to be allowed are also for serv- 
ices claimed to have been incurred as the 
proximate result of the granting of errone- 
ous injunctive relief. Both attorneys’ fees 
and other expenses claimed, such as travel- 
ing, telephone, telegraph, the hiring of econ- 
omists and public accountants, engaging 
temporary offices, printing, and stenographic 
services, are all of the same general nature 
—litigation expense. 

Apparently it was the view of the Court 
in Oelrichs v. Spain that public policy forbids 
the recovery of attorneys’ fees as damages 
under an injunction bond. It was recog- 
nized that, in equity cases, the expenses of 
litigation as a general rule should be borne 
by each litigant. In absence of an under- 
taking to do more, that principle seems ap- 
propriate to the present situation. Both 
plaintiffs and defendant have incurred heavy 
expenses in this protracted lawsuit. Ex- 
penses of defendants, other than attorneys’ 
fees, aggregate as the claim against the 
$10,000 bond, the sum of $9,630.67, and as 
against the $2,000 bond, $1,858.05. It would 
seem that Section 18 of the Clayton Act, as 
construed in the light of the common law, 
excludes from the term “damages” the ex- 
penses of litigating injunction actions other 
than the ordinary taxable costs and dis- 
bursements regardless of whether the ex- 
penses are attorneys’ fees or other expenses 
of litigation. 


Appeal Expenses Unnecessarily Incurred 
and Not Recoverable 


As to the $10,000 bond, expenses in con- 
nection with the appeal from the three-judge 
decree should not be recoverable herein. It 
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was defendants who initiated the call for the 
three-judge court. The appeal decided noth- 
ing except that the three-judge court did not 
have jurisdiction. The merits of the con- 
troversy or the propriety of granting the 
temporary injunction was not touched upon. 
If any expenses are recoverable as the direct 
result of the issuance of injunctive relief, it 
must appear that such expenses are not only 
reasonable, but are such as were necessarily 
incurred as the proximate result of the issu- 
ance of the injunctive relief. Here the en- 
tire expense of this appeal was occasioned 
by defendants’ requesting the wrong court 
to assume jurisdiction in considering the 
application for a temporary injunction and 
mistakenly taking an appeal to the Supreme 
Court rather than to the Circuit Court of 
Appeals. It follows that the expenses of 
this appeal were unnecessarily incurred and 
not allowable as darnages under the bond. 
Garlington v. Copeland, 43 S. C. 389, 21 S. E. 
317; Grove v. Wallace, 11 Colo. App. 160, 52 
Pac. 639; Palmer v. Vermillion County, 46 
Ill. 447. The Supreme Court taxed all costs 
against defendants. This fact characterizes 
the appeal not only as unnecessary and with- 
out merit, but should set at rest the ques- 
tion as to who should pay the appeal expenses. 


$25,000 Bond Distinguished 


A different situation is presented with re- 
gard to the $25,000 bond. Not only does the 
bond specifically embrace damages, expenses 
and attorneys’ fees, but it also purports to 
secure defendants against damages, not only 
by reason of the continuance of the injunc- 
tion during the appeal, but by reason of the 
original issuance of the restraining order. 


Only Expenses Attributable to Restraining 
Order or Injunction Allowable 


When proceedings involve jurisdictional 
questions of sufficiency of service, or arise 
irrespective and independent of applications 
for or outstanding injunctive orders, each 
litigant must absorb his own expenses. The 
same observation may be made with refer- 
ence to the vast amount of time spent in 
preparation for trial on the merits and the 
subsequent appeal. There was no injunctive 
order outstanding when the bulk of that 
work was done. The expense of that lengthy 
trial and the appeal from the permanent in- 
junctive decree cannot be attributed to the 
expired restraining order or the vacated 
temporary injunction. The only expenses 
and attorneys’ fees directly attributable to 
the granting of the temporary restraining 
order arise by reason of the motions made 
to dismiss and to vacate the restraining 
order before Judge Otis, the three-judge 
court, and Judge Collet. But when the mo- 
tion to vacate the restraining order was 


q 57,213 


57,250 


Court Decisions 
Donnelly Garment Co. et al. v. International Ladies’ Garment 


3-20-44 
Report 42 


Workers’ Union et al. 


made before Judge Collet, there was no re- 
straining order in effect. Consequently, no 
allowance can properly be made for the pro- 
ceedings before Judge Collet, when in addi- 
tion to the motion for a dismissal of the 
bill, defendants sought to obtain an order 
dismissing a purported outstanding restrain- 
ing order. 

The appeal from Judge Collet’s order dis- 
missing the bill involved only incidentally 
the propriety of the order continuing the 
temporary restraining order during the ap- 
peal. How can this Court, within the terms 
of the $25,000 bond, allow defendants’ ex- 
penses and attorneys’ fees which were in- 
curred on an appeal when the appeal did 
not result from the entry of the restraining 
order, but rather from the dismissal of the 
bill. Even though no restraining order was 
outstanding, defendants would have had to 
incur the expense of attorneys’ fees involved 
in this appeal. The existence of the restrain- 
ing order did not enhance their burden. 

It is quite impossible on the showing made 
to make any finding as to the portion of 
attorneys’ fees and expenses which may have 
been attributable to any efforts directed to 
the dissolution or vacation of the restraining 
order pending this appeal. If for no other 
reason, any expenses which may have been 
incurred in endeavoring to vacate Judge 
Collet’s restraining order pending appeal 
cannot be properly assigned as recoverable 
items of damage on this bond. 


Recovery Allowed 


The Court concludes that the recovery on 
the $25,000 bond must be limited to the at- 
torneys’ fees and expenses incurred by rea- 
son of the motion to vacate the original 
restraining order which resulted in the Court’s 
order of August 13, 1937, and the subsequent 
motion to dismiss the bill and to vacate the 
restraining order, which motion was sub- 
mitted to the three-judge court and consid- 
ered by that Court when the application for 
the temporary injunction was submitted and 
considered. It is apparent, however, that 
the expenses and attorneys’ fees incurred by 
reason of the proceedings before the three- 
judge court were primarily concerned with 
meeting plaintiffs’ application for a tempo- 
rary injunction. Judge Otis, on August 13, 
1937, had denied defendants’ motion to va- 
cate the restraining order. The three-judge 
court was convened in October, 1937, and 
the situation had not changed in the mean- 
time so as to justify a reconsideration of 
Judge Otis’ order. On this record, the 
problem of segregating the attorneys’ fees 
and expenses as between the two motions, 
that is, the motion to dismiss the restraining 
order and the opposition to the granting of 
the temporary injunction, is a matter of clear 
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conjecture. The issue of the propriety of 
the issuance of a restraining order was com- 
pletely subordinated to the issue as to whether 
or not a temporary injunction should be 
granted. Any attempt to apportion any part 
of defendants’ expense and attorneys’ fees to 
the incidental issue of the propriety of the 
issuance of the original restraining order is 
quite impossible on this record. Therefore, 
as the proximate result of the issuance of 
the restraining order, the only expenses and 
attorneys’ fees which can be segregated and 
appraised, and which are reasonably free 
from conjecture, pertain to the proceedings 
before Judge Otis, when defendants sought 
to have the restraining order vacated. A bill 
of $560.80 was incurred for printing one hun- 
dred copies of Exhibit 134. Obviously, it 
would not be fair to charge plaintiffs with 
the cost of printing one hundred briefs on 
a motion of this character. There were no 
circumstances which required that number 
of copies in order to present properly de- 
fendants’ motion. The charge made for 
printing the reply brief seems palpably un- 
reasonable in that it reflects a charge of 
about $10 per page. The Court has en- 
deavored to allow for the printing of these 
two briefs a sum which seems reasonable. 
There are other expenses which should be 
considered as properly allocable to the re- 
sistance to the restraining order, such as 
traveling expense, telephone, short-hand re- 
porter, etc. In addition, there should be 
allowed a reasonable attorneys’ fee. In light 
of the character and novelty of the issues 
involved, the experience and ability of the 
attorneys employed, the importance of the 
litigation, the time involved, and the other 
factors generally considered in appraising 
attorneys’ fees, the Court has determined 
that the sum of $1,500 for such services is 
reasonable. As expenses of litigation, the 
Court finds that the sum of $500 will fairly 
and amply cover the expenses which may 
be allocable to this motion. 


Rights Determined by Scope of Orders 
and Undertakings 


In disposing of the applications for allow- 
ances on the undertakings and bonds filed 
by plaintiffs and interveners herein, the 
Court has endeavored to determine the rights 
of defendants as against plaintiffs, inter- 
veners, and surety, as evidenced by the 
scope of the Court’s orders and the under- 
takings filed in pursuance thereof. If it be 
urged that the Court should exercise its 
powers as a court of equity and allow ex- 
penses and attorneys’ fees as against plain- 
tiffs and interveners regardless of the 
obligations reflected by the undertakings 
and bonds, it is the Court’s view that, in 
light of all the circumstances, each party 
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should defray its own expense of litigation 
and that the successful litigant should be 
relegated to its ordinary taxable costs and 
disbursements herein. However in making 
the order allowing to defendants the ex- 
penses and attorneys’ fees under the $25,000 
bond, it is the Court’s opinion that it has no 
discretion but to grant to defendants as 
damages such sum as the evidence fairly 
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should be considered as precluding defend- 
ants from recovering, in addition to the 
allowance made herein, their ordinary costs 
and disbursements as may inure to them in 
this proceeding. 


Exceptions Reserved 


An exception is reserved to each and 
every party aggrieved by this decision. 


justifies. Nothing stated in this decision 
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state. When liquor comes to rest in the ownership and custody of the wholesaler, it ceases 
to be an integral part of interstate commerce, and sales subsequently made by the wholesaler 
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ants induced producers and wholesalers to establish high retail prices under the Colorado 
Fair Trade Act, enforced observance of such prices, and refused to buy from producers 
and wholesalers who supplied products to retailers who failed to observe such prices, all 
as part of the price-fixing conspiracy. 
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Before PHILLIps, BRATTON and Murra, Circuit Judges. 
[Facts of Case] in violation of section 1 of the Anti-Trust 
Bratton, Circuit Judge: The indictment Act, as amended, 26 Stat. 209, 50 Stat. 693, 
herein containing two counts was returned 15 U.S. C.A.§1. Nineteen of the corpora- 


Vol. 1, {| 1021.581; and the Colorado Fair Trade Act, 


against twenty-nine corporations and fifty- toms are engaged in the production of alco- 
four individuals. The first count charges 
a conspiracy to raise, fix, and maintain the 
wholesale prices of spirituous liquor and 
wine shipped into Colorado, and the second 
charges a like conspiracy to raise, fix, and 
maintain the retail prices of alcoholic bev- 
erages shipped into that state, in restraint 
of commerce among the several states and 
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holic beverages outside of Colorado; eight 
are wholesalers engaged in the business in 
Colorado of purchasing alcoholic beverages 
for resale to retailers; one is a wholesale 
association whose members are wholesalers 
doing business in the state, hereinafter re- 
ferred to as Wholesale Association; and one 
is a retail association whose members are 
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retailers engaged in business in the state, 
hereinafter called Package Association. 
Some of the individuals are or were officers 
or employees of the defendant producers; 
some are officers or employees of the de- 
fendant wholesalers; and some are engaged 
in the sale and distribution at retail of alco- 
holic beverages in Colorado. Demurrers 
and motions to quash the indictment were 
denied. United States v. Colorado Wholesale 
Wine & Liquor Dealers Assn, 47 F. Supp. 
160. Thereafter the United States elected 
to stand on the second count, and the first 
was dismissed. The defendants Frankfort 
Distilleries, Inc., National Distillers Prod- 
ucts Corporation, Brown Forman Distillers 
Corporation, Hiram Walker, Incorporated, 
Schenley Distillers Corporation, Seagram- 
Distillers Corporation, McKesson & Rob- 
bins, Incorporated, and J. E. Speegle each 
entered a plea of nolo contendere and prayed 
that the court impose sentence in all things 
as though a plea of guilty had been inter- 
posed. Fines were imposed, separate ap- 
peals were perfected, and by stipulation the 
several appeals were presented on a single 
record. 
[Charges of Second Count] 


The second count defines certain terms 
and delineates the facts with respect to the 
several defendants being producer, whole- 
saler, retailer, officer, or employee, respec- 
tively. It contains a description of the na- 
ture of the trade and commerce involved. 
Under this head, it sets out that alcoholic 
beverages are marketed in Colorado by 
means of a continuous flow of shipments 
from producers located outside the state 
through wholesalers and retailers to the con- 
suming public; that beverages shipped and 
sold in bottles by producers can be sold to 
retailers there only by wholesalers licensed 
under the laws of the state; that thus whole- 
salers and retailers are conduits through 
which beverages are shipped into the state 
and sold and distributed to the consuming 
public; that approximately 1,150,000 gallons 
of spirituous liquor produced elsewhere are 
shipped into the state annually for such sale 
and distribution; that such liquor constitutes 
more than ninety-eight percent of all liquor 
consumed within the state; that approxi- 
mately 800,000 gallons of wine produced in 
other states are shipped into Colorado 
annually for sale and distribution to the con- 
suming public; that such wine constitutes 
more than eighty per cent of all wine con- 
sumed therein; that substantial amounts of 
beer produced in other states are shipped 
into the state for sale and distribution; that 
alcoholic beverages are distributed to more 
than 700 retailers in the state by approxi- 
mately 28 wholesalers; that more than 
seventy-five per cent of the spirituous liquor 
and wine and substantial quantities of the 
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beer are sold and distributed by the defend- 
ant wholesalers; and that all of the liquor 
and wine, and substantial quantities of the 
beer, sold and distributed by the bottle or 
case to the consuming public, are sold by 
retailers, including the defendant retailers 
and other members of defendant Package 
Association. It then alleges that beginning 
in or about January, 1936, and continuing to 
the time of the presentation of the indict- 
ment, the defendants combined and con- 
spired to raise, fix, and maintain the retail 
prices of alcoholic beverages shipped into 
Colorado from producers located outside the 
state, by raising, fixing, and stabilizing re- 
tail mark-ups and margins of, profit; that it 
was a part of the combination and con- 
spiracy that the defendants from time to 
time discuss, agree upon, and adopt high, 
arbitrary, and non-competitive retail prices, 
mark-ups, and margins of profit, that the 
defendant associations, wholesalers, and re- 
tailers agree upon and undeitake a program 
to persuade, induce, and compel producers, 
including the defendant producers, and 
wholesalers, to enter into fair trade contracts 
affecting every type and brand of alcoholic 
beverages shipped into Colorado and to 
establish in and by such contracts, high, ar- 
bitrary, and artificial retail prices embodying 
the high, arbitrary, and non-competitive 
margins of profit agreed upon, that the de- 
fendant Package Association prepare and 
adopt forms of fair trade contracts accept- 
able to the defendant retailers and to the 
other members of the association, agree with 
producers and wholesalers on the forms of 
fair trade contracts to be used by such pro- 
ducers and wholesalers, and prepare and cir- 
culate among its members bulletins and 
notices announcing the adoption of fair trade 
contracts and giving the names of producers 
and wholesalers entering into them and also 
the names of those not doing so, that the 
defendant retailers, through the detendant 
Package Association, agreed to and do 
patronize only those producers and whole- 


salers who enter into fair trade contracts 


embodying such retail prices, mark-ups, and 
margins of profit, and who require and com- 
pel observance of the minimum retail prices 
established in that manner, agree to and do 
withhold their patronage from producers 
and wholesalers who fail or refuse to enter 
into such fair trade contracts, and agree 
from time to time with producers and whole- 
salers respecting revisions in the retail prices 
established in and by such fair trade con- 
tracts so as to preserve and maintain the 
retail mark-ups and margins of profit agreed 
upon, that the defendants, acting in part 
through the defendants Wholesale Associa- 
tion and Package Association, agree to and 
do police the high, arbitrary, and non-com- 
petitive retail prices, mark-ups, and margins 
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of profit, and require and secure observance 
of them, agree to and do employ paid execu- 
tives and investigators to spy upon and em- 
barrass retailers who fail or refuse to 
observe such retail prices, mark-ups, and 
margins of profit, and threaten to and do 
institute or cause to be instituted legal pro- 
ceedings against retailers who fail or refuse 
to observe such prices, mark-ups, and mar- 
gins of profits, that the defendant retailers 
agree among themselves and with the de- 
defendant producers and the defendant 
wholesalers that retailers selling at prices, 
mark-ups, and margins of profit lower than 
those established in the fair trade contracts 
be deprived of the opportunity to purchase 
beverages from the defendant producers and 
the defendant wholesalers, that the defend- 
ant retailers threaten to and do boycott 
wholesalers and producers who supply their 
products to retailers failing or refusing to 
observe the retail prices, mark-ups, and 
margins of profit, that to finance such activi- 
ties the defendants agree upon and provide 
for the collection of an extra charge added 
to the wholesale price, the proceeds to be 
paid to the defendant Wholesale Association 
and that defendant in turn to pay a portion 
of such proceeds to the defendant Package 
Association, that in order to reduce price 
competition among retailers, defendant re- 
tailers attempt to persuade and induce the 
authorized officials of Colorado and of the 
City and County of Denver to reject applica- 
tions for retail liquor licenses, and that such 
fair trade agreements be made, agreed upon, 
and carried out ina manner and for purposes 
not contemplated by the Miller-Tydings 
Amendment to the Anti-Trust Act; that the 
effect of the combination and conspiracy has 
been to raise, fix, stabilize, and maintain the 
retail prices of alcoholic beverages shipped 
in interstate commerce into Colorado and 
sold and distributed in that state at levels 
acceptable to and approved by the defend- 
ants, to eliminate price competition among 
the defendant retailers, to eliminate price 
competition among the members of the de- 
fendant Package Association, and to restrain 
and suppress interstate trade and commerce 
in alcoholic beverages not covered by fair 
trade contracts; and that the combination 
and conspiracy was entered into and carried 
out in part within the District of Colorado, 
and further that many of the acts and things 
were done there. 


[Essential Elements of Offense Sufficiently 
Charged | 


An indictment is not fatally infirm for 
vagueness, indefiniteness, and uncertainty if 
it charges all of the essential elements of the 
offense in such manner as to advise the ac- 
cused of the nature and cause of the accu- 
sation against him, and to enable him to 
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prepare his defense and plead the judgment 
of conviction or acquittal in bar to a subse- 
quent prosecution for the same offense, 
Evans v. Umted States, 153 U.S. 584; Cochran 
and Sayre v. United States, 157 U. S. 286; 
Rosen v. United States, 161 U. S. 29; Bartell 
v. United States, 227 U.S. 427; United States 
v. Behrman, 258 U. S. 280; Wong Tai v. 
Umited States, 273 U. S. 77; Hagner v. United 
States, 285 U.S. 427; United States v. Safeway 
Stores, F. (2d) . This count charges 
in general language the essential elements 
of the offense sufficiently for such purposes. 
And if the means of effectuating the con- 
spiracy are not set out with the required 
detail and particularity, the remedy is to 
apply for a bill of particulars. Glasser v. 
United States, 315 U. S. 60; United States v, 
Safeway Stores, supra. 


[Jurisdictional Allegations] 


In a case of this kind there is jurisdiction 
either in the district where the conspiracy 
was formed or in the district where some act 
was done pursuant to it. The allegations 
that the conspiracy was entered into and car- 
ried out in part within the District of Colo- 
rado and that the defendants did within that 
district many of the acts charged were suff- 
cient for jurisdictional purposes to lay venue 
there. Hyde v. United States, 225 U. S. 347; 
Brown v. Elliott, 225 U. S. 392; United States 
uv. Trenton Potteries, 273 U. S. 392; United 
States v. Socony-Vacuum Co., 310 U. S. 150; 
United States v. Safeway Stores, supra. 


[State Laws Involved] 


The Twenty-first Amendment does not 
strip the national government of all author- 
ity to legislate in respect of interstate com- 
merce in intoxicating liquor. Hayes v. United 
States, 112 F. (2d) 417; Washington Brewers 
Institute v. United States, 137 F. (2d) 964. But 
it does sanction the right of a state to legis- 
late concerning the importation of such 
liquor from other states, unfettered by the 
Commerce Clause. Ziffrin, Inc. v. Reeves, 308 
U. S. 132; Cf. Carter v. Virginia, Un Sk 
. In this connection, Colorado has a 
Fair Trade Act, chapter 146, Laws of 1937; 
an Unfair Practices Act, chapter 261, Laws 
of 1937; and a Liquor Code, sections 15-47, 
chapter 89, Colorado Statutes Annotated of 
1935. Under section 1 of the Fair Trade Act 
a contract relating to the sale or resale of a 
commodity bearing the trade-mark, brand, 
or name of the producer or distributor, and 
which commodity is in free and open com- 
petition, shall not be deemed in violation of 
any law of the state by reason of providing 
that the buyer will not resell such commod- 
ity at less than the minimum price stipulated 
by the seller or that the buyer will require 
of any dealer to whom he may resell such 
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commodity an agreement that he will not 
resell at less than the minimum prices stipu- 
lated by the seller. Section 3 of the Untair 
Practices Act provides that it shall be un- 
lawful for anyone engaged in business in the 
state to sell, offer for sale, or advertise for 
sale, any article or product for less than the 
cost thereof to the vendor, or give, offer to 
give, or advertise the intent to give away 
any article or product for the purpose of 
injuring competitors and destroying compe- 
tition. Section 17 of the Liquor Code, as 
amended by chapter 160, Laws of 1941, 
makes it unlawful wilfully and knowingly 
to advertise, offer for sale, or sell vinous 
liquors, spirituous liquors and alcoholic bev- 
erages at less than the price stipulated in any 
contract entered into pursuant to the provi- 
sions of the Fair Trade Act; section 29 
provides for a manufacturer’s license, a 
wholesaler’s license, and a retail liquor store 
license; and section 20 authorizes the licens- 
ing authority, created by the preceding sec- 
tion, to make rules and regulations pursuant 
to the licensing provisions. Regulation 1 (3) 
promulgated under the Liquor Code pro- 
vides that all spirituous liquor sold or trans- 
ferred within the state must be affixed with 
the proper stamps before sale or transfer, 
and that wholesalers shall affix the proper 
stamps upon all liquor sold by them within 
the state to retailers or consumers prior to 
delivery; and regulation 12 C provides that 
all alcoholic liquor shall be the sole and 
exclusive property of and subject to the un- 
restricted power of disposal of a duly li- 
censed Colorado wholesale dealer, as defined 
in the Liquor Code, at the time such liquor 
crosses the state line coming into the state 
for the purpose of being sold, offered for 
sale, or used there. Appellants point with 
emphasis to these statutes and regulations 
as constituting legal warrant for the fair 
trade agreements referred to in the indict- 
ment. And, justifying his appearance in the 
case by reference to the observation of the 
court in Washington Brewers Institute v. 
United States, supra, that significantly no 
state had appeared as a friend of the court 
to protest the enforcement of the Anti-Trust 
Act, the Attorney of Colorado filed in this 
cause a brief as amicus curiae, calling atten- 
tion to these statutes and regulations and 
contending that the fair trade contracts de- 
scribed in the indictment were entered into 
under the Fair Trade Act and the Liquor 
Code, that they are removed from the regu- 
lation and control of the United States, and 
that they are subject exclusively to the con- 
trol and operation of the law of Colorado. 


[Power of C ongress Over Intrastate 
Activities] 


Aside from the diminution pro tanto which 
may be found in the Twenty-first Amend- 
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ment in respect of the transportation of in- 
toxicating liquor, Congress has plenary 
power under the Commerce Clause to regu- 
late commerce among the several states. 
And that power is not confined in all cases 
to the regulation of interstate commerce. It 
extends in sweep to intrastate activities 
which affect interstate trade or the exercise 
of the power of Congress over it in such 
manner as to make the regulation of them 
necessary or appropriate for the protection 
of the free flow of interstate commerce. 


United States v. Darby, 312 U. S. 100. 


[Price Agreements in Violation of 
Federal Act] 


A combination or agreement for price 
maintenance or which operates directly on 
prices or price structures of commodities 
moving in interstate commerce constitutes 
an unreasonable restraint within the Anti- 
Trust Act, without regard to whether the 
prices or price structures agreed upon are 
reasonable or otherwise, United States v. 
Trenton Potteries, supra; Ethyl Gasoline Corp. 
v, United States, 309 U. S. 436; United States 
v. Socony-Vacuum Oil Co., supra; Umted 
States v. Masonite Corp., 316 U. S. 265; one 
not fixing prices but intended unreasonably 
to restrict or restrain interstate commerce 
or which by its operation necessarily im- 
pedes the due course of such commerce 
comes within the act, Coronado Coal Co. v. 
United Mine Workers, 268 U. S. 295; one 
which contemplates restraint of interstate 
trade but to be effectuated by acts constitut- 
ing intrastate activities is met with the con- 
demnation of the act, Bedford Cut Stone Co. 
v. Journeymen Stone Cutters’ Ass’n., 274 U. S. 
37; Local 167, International Brotherhood of 
Teamsters v. United States, 291 U. S. 293; and 
one primarily local likewise finds itself within 
the ambit of the act if the means adopted to 
effectuate it operate to lay a direct and undue 
burden on interstate commerce, Industrial 
Ass'n. uv. United States, 268 U. S. 64. But 
a combination or concert, express or im- 
plied, limited in its objectives to intrastate 
activities, with no intent or purpose to affect 
interstate commerce, is without the reach of 
the act, even though there may be an in- 
direct and insubstantial effect on interstate 
commerce. United Mine Workers v. Coronado 
Coal Co., 259 U. S. 344; United Leather 
Workers v. Herkert, 265 U. S. 457; Industrial 
Assn. v. Umted States, supra; Levering & 
Garrigues Co. v. Morrin, 289 U. S. 103. 


[General Language Insufficient] 


The gist of the offense charged in the sec- 
ond count is the agreement or confederation, 
in violation of the Anti-Trust Act. Dealy v. 
United States, 152 U. S. 539; Williamson v. 
United States, 207 U. S. 425; Braverman 
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v. United States, 317 U. S. 49; United States 
v, Safeway Stores, supra. And the offense 
cannot be charged in the general language 
of the statute. The indictment must descend 
to particulars and charge the constituent in- 
gredients of which the offense is composed. 
It is not enough to charge in general lan- 
guage that a conspiracy was formed to raise, 
fix, and maintain retail prices, by raising, 
fixing, and stabilizing retail mark-ups and 
margins of profit, in restraint of commerce 
among the states. A general charge of that 
kind in the language of the statute would 
not suffice. United States v. Safeway Stores, 
supra. 


[Purchases from Wholesalers Are 
Intrastate | 


Obedient the necessity of doing so, the 
indictment descends to particulars and un- 
dertakes to charge the essential elements 
of which the offense is composed. But the 
agreement as pleaded is essentially one to 
fix and maintain prices at which alcoholic 
beverages shall be sold at retail in Colorado. 
Under regulation 12 C, supra, it is impossible 
for a retailer in that state to buy liquor from 
a producer. He can purchase it only from 
a wholesaler licensed under the laws of the 
state. Before liquor produced in other states 
can be acquired from the wholesaler title 
vests in the wholesaler at the time it crosses 
the state line coming into the state, and the 
required stamps must be affixed by the 
wholesaler. And when it comes to rest in 
the ownership and custody of the whole- 
saler, is placed in the warehouse of the 
wholesaler for local disposition to the re- 
tailer, and is commingled with other mer- 
chandise, it. ceases to be an integral part of 
interstate commerce. Industrial Ass’n. v. 
United States, supra; Walling v. Jacksonville 
Paper Co., 317 U. S. 564; Higgins v. Carr 
Bros. Co., 317 U. S. 572; Jewel Tea Co. v. Wil- 
liams, 118 F. (2d) 202; Jax Beer Co. v. Red- 
fern, 124 F. (2d) 172; Walling v. Goldblatt 
Bros., 128 F. (2d) 778; Allesandro v. C. F. 
Smith Co., 136 F. (2d) 75. And sales subse- 
quently made by the wholesaler to retailers 
and in turn by retailers to the consuming 
public are wholly intrastate transactions. 
Jewel Tea Co. v. Williams, supra. 


[Burden on Interstate Commerce Not 
Charged] 


The control of the handling, the sales, and 
the prices at the point of origin before move- 
ment in interstate commerce begins, or in 
the state where it ends, may in some cir- 
cumstances directly and unduly burden 
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interstate commerce. Dr. Miles Medical Co. 
v. Park & Sons Co., 220 U. S. 373; Local 167, 
International Brotherhood of Teamsters v. 
Umited States, supra. But here it is not 
charged that the parties agreed and con- 
spired to fix and maintain prices at which 
producers or others outside Colorado should 
sell their products to wholesalers within the 
state. Neither is it charged that it was a part 
of the agreement that producers should 
establish uniform prices from all producers 
and distillers to all wholesalers in Colorado 
of certain types, ages, or qualities of liquor 
moving in interstate commerce. No charge 
of that kind direct or remote is to be found 
in the indictment. 


True, it is charged that it was part of the 
agreement that the retailers patronize only 
those producers and wholesalers who enter 
into fair trade contracts and withhold their 
patronage from those who fail to do so; 
that the retailers agree with the producers 
and wholesalers that retailers selling at 
prices lower than those established in the 
fair trade contracts be deprived of the op- 
portunity to purchase from the defendant 
producers and wholesalers; and that the 
defendant retailers threaten to boycott and 
do boycott producers and wholesalers who 
supply their products to retailers failing or 
refusing to observe such retail prices, mark- 
ups, and margins of profits. But the words 
“patronize” and “patronage” as used clearly 
refer to the purchase of beverages from pro- 
ducers and wholesalers. And it is perfectly 
obvious that these allegations are completely 
innocuous an ineffective in charging an of- 
fense under the Anti-Trust Act for the rea- 
son that, as previously said, retailers in 
Colorado cannot purchase from producers, 
and sales from wholesalers to retailers in 
that state are intrastate transactions. 


THe second count is completely barren of 
any allegations of fact effectively showing 
that the combination and agreement oper- 
ated directly and substantially to restrict or 
burden the free and untrammeled flow of 
interstate commerce. The combination as 
pleaded was one intended to affect only intra- 
state activities. Its objective was control of 
domestic enterprise within the state, and it 
spent its direct and substantial force upon 
intrastate activities. Its effect, if any, on 
interstate commerce was indirect, insubstan- 
tial, and incidental. A combination of that 
kind lies beyond the reach of the Anti-Trust 
Act. 


[Indictments Dismissed] 


The judgments are severally reversed and 
the causes remanded with direction to dis- 
miss the indictments as to these appellants. 
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[757,215] Joseph G. Branch, individually and trading as Joseph G. Branch Institute 
of Engineering and Science, v. Federal Trade Commission. 


In the United States Circuit of Appeals for the Seventh Circuit. 
No. 8240. February 29, 1944. 


Petition for Review of an Order of the Federal Trade Commission. 


A petition to set aside a Federal Trade Commission order, prohibiting misrepresenta- 
tion of correspondence school courses sold and distributed by petitioner, is denied. 


The Commission is authorized and empowered to prevent misrepresentation of corre- 
spondence school courses, although such misrepresentation was circulated outside the 
territorial limits of the United States. Section 5a of the Federal Trade Commission Act 
authorizes the Federal Trade Commission to prevent resident citizens of the United States 
from engaging in unfair trade practices in commerce, although some of the acts in further- 
ance thereof take place without the territorial jurisdiction of the United States. Also, 
Section 4 of the Export Trade Act authorizes the Commission to prohibit misrepresenta- 
tion of correspondence school courses, even though some of the misrepresentation was done 
outside the territorial jurisdiction of the United States, since the sale of correspondence 
school courses is commerce in merchandise within the meaning of Section 1 of the Export 


October Term, 1943. 


Trade Act. 


See the Federal Trade Commission Act annotations, Vol. 2, {| 6125.133, 6590.40, 6670.32. 


Affirming Federal Trade Commission cease and desist order in Dkt. 4708. 


Before Major and Minton, Circuit Judges, and Linpiey, District Judge. 


[Nature of Action] 


Minton, Circuit Judge: Joseph G. Branch 
has filed in this Court a petition to review 
and set aside a cease and desist order issued 
by the Federal Trade Commission pursuant 
to a complaint of the Commission charging 
him with engaging in unfair methods of 
competition and unfair and deceptive acts in 
commerce in violation of the Federal Trade 
Commission-Achi52 Stats Mlle; SC eA 
§ 41. Substantial evidence in the record sup- 
ports the following statements of fact. 

The petitioner is an individual doing busi- 
ness as the Joseph G. Branch Institute of 
Engineering and Science, having his office 
and place of business at his residence in 
Chicago, Illinois. The petitioner conducts 
what he represents to be a correspondence 
school. For a number of years he has sold 
and distributed correspondence courses of 
study by mail in Latin-American countries. 
In the conduct of these courses, he has 
caused books, instructions, and lesson sheets 
to be transported to purchasers in these for- 
eign countries. The purchaser prepares the 
lessons and returns them to the petitioner in 
Chicago, where they are graded. The courses 
range in price from $70 to $450 and are 
extensively advertised in newspapers pub- 
lished in various Central and South Ameri- 
can countries. The petitioner also circulates 
letters, leaflets, circulars, catalogues, and 
other advertising material among his prospec- 
tive students. He represents in this literature 
that he maintains an institute of engineering 
and science in Chicago, where it was founded 
in 1910. Petitioner’s curriculum includes 
correspondence courses in a large number of 
professional and other educational subjects. 


q 57,215 


He offers courses in agriculture, architec- 
ture, aviation, mechanical engineering, in- 
dustrial chemistry, sugar chemistry; analytical 
industrial chemistry, dentistry, Diesel engi- 
neering, radio and television engineering, 
automotive engineering, civil engineering, 
mechanical engineering, mining engi- 
neering, petroleum engineering, sanitary 
engineering, metallurgy, veterinary science, 
medicine, biology, bacteriology, law, phar- 
macy, and several other subjects. He 
represents that “The diplomas and degrees 
awarded by this worthy Institute are signed 
and sealed by the Officials of our Institute, 
acknowledged before a Notary Public, cer- 
tified by the County Court Clerk and au- 
thenticated by the Secretary of the State of 
IhinoisUW2S:Ay and thatithish aes Sethe 
only officially recognized University in ac- 
cordance with the laws of United States for 
extension courses (by correspondence).” 


[Description of School] 


The petitioner’s school is neither a uni- 
versity nor an institute. It has no entrance 
requirements, no resident students, no li- 
brary, no laboratory, and no faculty. It has 
no one teaching anything. The staff consists 
of a day laborer, a messenger, eight girl 
translators, the petitioner’s daughter, a 
Mexican by the name of Reyes who appears 
from the record to have a Bachelor of Sci- 
ence degree from the University of Mexico, 
and the petitioner. 

Although he is not an engineer and, of 
course, has no engineers associated with him, 
he offers courses in all of the most difficult 
branches of engineering. Although he is not 
a doctor or a dentist, he offers courses in 
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medicine and dentistry. The petitioner is 
himself a college graduate and has been ad- 
mitted to the practice of law. 


[Method of Study] 


The petitioner’s method is to send his stu- 
dents textbooks and lessons to study. Ex- 
amination questions based upon these lessons 
are sent to the students who answer them 
and return them to the petitioner, where 
they are corrected and graded. A diploma 
or degree is awarded to anyone who makes 
the passing grade of more than seventy-five 
per cent. If the student does not make a 
passing grade, he is sent a further examina- 
tion and if he fails to pass this one, he is 
permitted to continue his studies until he 
passes. The evidence also shows that no 
university awards degrees for work done en- 
tirely by correspondence. The petitioner is 
not authorized by law or by any educational 
association to issue diplomas or give degrees. 
The petitioner did obtain from the Superin- 
tendent of Public Instruction of Illinois a 
provisional approval, pending inspection. 
Upon inspection, however, the petitioner’s 
alleged school was disapproved of and the 
Superintendent’s recognition was  with- 
drawn by letter. The petitioner ignored this 
notice, however, and continued to represent 
that his courses of instruction were ap- 
proved by the Department of Education of 
the State of Illinois. The so-called diplomas 
and degrees awarded by the petitioner have 
signatures attested to by public officials in 
such a manner as to make it appear that 
they have official sanction. 


[Representations Prohibited 


Upon evidence of this kind, the Commis- 
sion issued its order that the petitioner cease 
and desist from using the words “Institute” 
or “University” in connection with the con- 
duct of its business or representing that such 
business is either an institute or a university; 
from representing through the use of the 
word “University” that the petitioner’s 
school is an educational institution of higher 
learning with the power to confer degrees; 
from representing through the issuance of 
so-called degrees and other documents that 
the school is an institution of higher learn- 
ing; from using the words “officially 
recognized” or words of similar import in 
connection with his school, or otherwise 
representing directly or by implication that 
the school is recognized or approved as an 
institution of learning by the United States 
Government or by any State of the United 
States or any agencies thereof; from repre- 
senting, through the affixing to diplomas 
and degrees of certificates of acknowledg- 
ment or authentication executed by notaries 
public and other public officials, that the so- 
called school is an institution of learning 
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recognized by the Government of the United 
States or any State thereof; and generally 
from representing, directly or indirectly, that 
the school is an accredited institution and 
that the so-called diplomas and degrees are 
accepted or recognized by any governmental 
agency or any reputable college or univer- 
sity. 

[Evidence Sufficient to Support Findings] 

The petitioner challenges the order of the 
Commissioner on the grounds that it is not 
supported by substantial evidence and that 
the Commission has no jurisdiction over his 
business. On oral argument, the petitioner 
did not have the temerity to insist that the 
evidence was insufficient to support the 
Commission’s findings. The record certainly 
contains an abundance of evidence to sup- 
port findings that the representations made 
by the petitioner in the conduct of his “di- 
ploma mill” were false and fraudulent. 


[Petitioners Business Is “Commerce’’] 


The only serious question presented is 
whether or not the Commission had juris- 
diction to issue the order which it did. The 
petitioner’s first contention is that the busi- 
ness in which he is engaged is not commerce. 
As we have seen, the petitioner’s method of 
conducting his correspondence courses, once 
he finds a customer, is to send him books, 
instructions, and written examinations. The 
examinations are returned to the petitioner, 
who grades them and communicates the re- 
sult to the customer, who ultimately gets a 
“diploma.” For these services and supplies, 
the petitioner charges a fixed fee, which the 
customer remits. That such a course of 
business is “commerce” within the meaning 
of the Constitution and the Federal Trade 
Commission Act is not open to question 
after the Supreme Court’s decision in Inter- 
national Textbook Co. v. Pigg, 217 U. S. 91, 
106s 10730055 Ct. 4 Seo 4 ee dmo7oambLn 
that case, the intercourse between a corre- 
spondence school and its customers in dif- 
ferent States was held to be interstate 
commerce. It follows that such business 
dealings of the petitioner with customers in 
foreign countries is foreign commerce with- 
in the meaning of the Constitution and the 
Act. 

[Public Interest] 


The petitioner next insists that no “public 
interest” is shown to support the jurisdiction 
of the Federal Trade Commission as re- 
quired by the decision of the Supreme Court 
in Federal Trade Commission v. Klesner, 280 
Salon SOtSinCtalee/4 ee diel oSamlin: that 
case, a controversy existed between two 
business firms in Washington, D. C., over 
the right to use the name “Shade Shop.” 
There was no issue which involved more 
than the rights of these two businesses. The 
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general trade or public had no interest in 
a private controversy over the use of a name. 

That is not the case at bar. The evidence 
here shows that there are some fifty or more 
correspondence schools in this country using 
correspondence methods to carry on their 
business. At least a few of these schools 
were engaged in competition with the peti- 
tioner for the business in the Latin-Ameri- 
can field. The action of the Federal Trade 
Commission was aimed at compelling the 
petitioner to use fair methods in competing 
with his fellow countrymen. It was an at- 
tempt to eliminate the unfair, fraudulent, 
and deceptive practices of the petitioner from 
a field already occupied by several firms and 
potentially open to more. It has been held 
many times that the public has an interest 
in preventing false and fraudulent conduct 
under such circumstances. Dr. W. B. Cald- 
well, Inc. v. Federal Trade Commission, 111 
F. 2d 889; International Art Co. v. Federal 
Trade Commussion, 109 F. 2d 393, 397; Con- 
solidated Book Publishers, Inc. v. Federal 
Trade Commission, 53 F. 2d 942, 945. 


[Location of Competitor Important] 


Finally, it is contended by the petitioner 
that the Commission has no jurisdiction be- 
cause the acts complained of, that is, the 
circulating of the misrepresentations in the 
forms of letters, catalogues, and newspaper 
advertisements, took place in Latin-Ameri- 
can countries. It is true that much of the 
objectionable activity occurred in Latin 
America; however, it was conceived, initi- 
ated, concocted, and launched on its way in 
the United States. That the persons de- 
ceived were all in Latin America is of no 
consequence. It is the location of the peti- 
tioner’s competitors which counts. 


[Protection of Foreign Commerce by 
Commission] 


The Federal Trade Commission does not 
assume to protect the petitioner’s customers 
in Latin America. It seeks to protect the 
petitioner’s competitors from his unfair 
practices, begun in the United States and 
consummated in Latin America. It seeks 
to protect foreign commerce. If that com- 
merce was being defiled by a resident citizen 
of the United States to the disadvantage of 
other competing citizens of the United 
States, the United States had a right to pro- 
tect such commerce from defilement, even 
though the customer who is the victim of 
such a defilement and a non-resident may 
look to his sovereign for protection. For 
protection of the competitors within the 
United States, the United States is the sover- 
eign to look to. The right of the United 
States to control the conduct of its citizens 
in foreign countries in respect to matters 
which a sovereign ordinarily governs within 
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its own territorial jurisdiction has been rec- 
ognized repeatedly. Blackmer v. United 
States, 284 U.S. 421, 436-438, 52 S. Ct. 252, 76 
L. Ed. 375; Cook v. Tait, 265 U. S. 47, 54-56, 
44 S. Ct. 444, 68 L. Ed. 895. Congress has the 
power to prevent unfair trade practices in 
foreign commerce by citizens of the United 
States, although some of the acts are done 
outside the territorial limits of the United 
States. 

The next question, then, is: Has Congress 
authorized the Federal Trade Commission 
to exercize this power? May the Federal 
Trade Commission prevent resident citizens 
of the United States from engaging in unfair 
trade practices in commerce, although some 
of the acts in furtherance thereof took place 
without the territorial jurisdiction of the 
United States? 

We have already held that the sale and 
furnishing of the petitioner’s services and 
supplies to persons in foreign states is com- 
merce within the meaning of Section 4 of 
the Federal Trade Commission Act, 15 U.S. 
C. A. § 44. Section 5a of the Act, 15 U. S.C. 
A. § 45a, provides that 

“‘Unfair methods of competition in commerce, 
and unfair or deceptive acts or practices in com- 
merce, are hereby declared unlawful.”’ 


The Commission is authorized and empow- 
ered to prevent such practices. This is not 
merely a partial grant of some of the power 
which Congress has to prevent such prac- 
tices. This grant embraces such power as is 
necessary to prevent all such practices, in- 
cluding the practices of the petitioner, al- 
though his acts were consummated outside 
the territorial limits of the United States 
while he remained in the United States. 


[Jurisdiction of Commission Amply 
Supported] 


The United States may protect its com- 
merce from the wrongful acts of its own 
citizens who remain, as the petitioner did, 
within the United States and whose wrongful 
acts are prejudicial to other citizens of the 
United States who are in competition for 
that commerce. We think the power which 
Congress has given the Federal Trade Com- 


‘mission under Section 5a of the Federal 


Trade Commission Act is ample to support 
the jurisdiction exercised by the Commis- 
sion in this case. The exercise by the United 
States of its sovereign control over its com- 
merce and the acts of its resident citizens 
therein is no invasion of the sovereignty of 
any other country or any attempt to act be- 
yond the.territorial jurisdiction of the United 
States. 


[American Banana Co. Case Distinguished] 


The petitioner has cited the case of Ameri- 
can Banana Co. v. United Fruit Co., 213 U. S. 
347, 29 S. Ct. 511, 53 L. Ed. 826. That was 
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a suit for triple damages under the Sherman 
Act. The acts complained of took place en- 
tirely in Panama and Costa Rica and were 
not considered actionable wrongs there. The 
Supreme Court held that since the acts were 
committed outside the United States and 
were not wrongful where committed, the 
Sherman Act did not apply. That was not 
an attempt to protect resident competitors 
from the defilement of commerce originating 
in the United States. The commerce at 
which the action was directed in the Ameri- 
can Banana Co. case was not commerce over 
which the United States had control. There- 
fore, a statute designed to protect commerce 
controlled by the United States could not 
possibly have applied. 


[Export Trade Act] 


From another source also we find evi- 
dence that Congress intended to give this 
power over foreign commerce to the Federal 
Trade Commission. That is the Export 
linade Net 40) StatwolO, ol7.0 lo Wn S.C. Ac 
§§ 61, 64. Section 1 of the Act defines export 
trade as 

‘‘* * * trade or commerce in goods, wares, or 
merchandise exported * * * from the United 
States * * * to any foreign nation * * *,’’ 


Section 4 of the Act provides that 


“The prohibition against ‘unfair methods of 
competition’ and the remedies provided fer en- 
forcing said prohibition contained in sections 
41-46 and 47-58 of this title [the Federal Trade 
Commission Act] shall be construed as extend- 
ing to unfair methods of competition used in 
export trade against competitors engaged in 
export trade, even though the acts constituting 
such unfair methods are done without the terri- 
torial jurisdiction of the United States.”’ 


[Liberal Construction to Export Trade Act] 


That the petitioner’s business is commerce 
we have already decided. If it is commerce 
“in goods, wares, or merchandise,” Section 
4 of the Export Trade Act is applicable, 
although part of the petitioner’s practices go 
on outside the territorial jurisdiction of the 
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United States. This is a remedial statute 
implementing a national policy. By it Con- 
gress is seeking to free foreign commerce of 
unfair trade practices, just as it has attempted 
to free commerce between the States from 
such practices. We cannot assume that Con- 
gress intended to free only some of its for- 
eign commerce from unfair trade practices. 
We are bound to give to the generic words 
used by Congress just as liberal a construc- 
tion as the words are capable of in order to 
prevent such a partial protection to foreign 
commerce. i 


[“Merchandise”’ Defined] 


“Merchandise” is defined by Webster as, 
“The objects of commerce; whatever is 
usually bought or sold in trade * * *.” That 
the petitioner’s business is an object of com- 
merce would seem to follow from our hold- 
ing that such a business is commerce. The 
books, the written instructions, and the ex- 
amination questions are tangible things that 
can be seen and handled and are objects 
which pass through the channels of foreign 
commerce. In addition to these tangible 
articles, the petitioner provides certain serv- 
ices in connection with their use and applica- 
tion. All of these constitute “objects of 
commerce,” or ‘whatever is usually bought 
and sold in trade.” They are, therefore 
merchandise. 


[Authorization of Jurisdiction] 

Since the petitioner’s business is commerce 
in merchandise within the meaning of Sec- 
tion 1 of the Export Trade Act, we find that 
Section 4 of the same Act specifically author- 
izes the jurisdiction exercised by the Com- 
mission in this case, even though some of 
the acts of the petitioner were done outside 
the territorial jurisdiction of the United 
States. : 


[Petition to Set Aside Order Denied] 


The Commission’s order is valid, and the 
petition to set it aside is denied. 


[157,216] Eugene Dietzgen Company v. Federal Trade Commission. No. 7791. 
Keuffel & Esser Company and Karl Keller v. Federal Trade Commission. No. 7820. 


Charles Bruning Co., Inc., et al. v. Federal Trade Commission. 


No. 7821. 


The C. F. Pease Company et al. v. Federal Trade Commission. No. 7828. 


United States Circuit Court of Appeals for the Seventh Circuit. 
dep edyeoR. February 29, 1944. As modified May 3, 1944, 


7820, 7821, 7828. October Term, 1943. 
on petitions for rehearing. 


Nos. 7791, 


A Federal Trade Commission order directing petitioners to cease and desist from 
an alleged conspiracy to fix and maintain prices in the manufacture and sale of scientific 
drafting and related instruments, is modified to enjoin activities “pursuant” to the con- 


spiracy, and is approved. 
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The Federal Trade Commission has jurisdiction to control a conspiracy to fix prices 
and create a monopoly, which admittedly could be reached under the Sherman Anti-Trust 
Act. Instead of being a ground for denying jurisdiction of the Commission, the fact that 
the acts complained of violate the criminal section of the Sherman Act affords a legitimate 
basis of action by the Commission. 


An order of the Federal Trade Commission prohibiting a price-fixing conspiracy 
should not be set aside on the ground that no competitor was hurt by the practices 
and agreements. 


In review of a Federal Trade Commission order prohibiting a price fixing conspiracy, 
petitioners’ contentions that they were endeavoring to carry out the object of the N.R. A. 
are rejected on the grounds that: first, the Sherman Act and Federal Trade Commission 
Act became unrestrainedly operative and restrictions against combinations again governed 
industries engaged in interstate commerce, when the N. R. A. was invalidated; second, 
price fixing was not in conformance with the N. R. A. practice when governmental super- 
vision was eliminated; and third, the Sherman Act and the Federal Trade Act are the 
law of the land and no government official can suspend them. 


Where numerous competitors fixed the prices which they agree to maintain, and 
another competitor, not a party to the agreement originally, adopts the schedule and 
makes his prices agree with the prices which the competitors fixed and charge, his action 
is a violation of the Federal Trade Commission Act, even though he be less active in 
the first instance, or even though his subsequent action was without affirmative, express 
agreement on his part to maintain the prices fixed by the others. Affirmative, positive, 
express agreement to maintain prices is not essential to establish unfair trade practices. 


See the Federal Trade Commission Act annotations, Vol. 2,  6125.122, 6380.63. 
Modifying the Federal Trade Commission’s cease and desist order in Dkt. 3092. 


For petitioners: Arthur M. Cox and William E. Lamb for Eugene Dietzgen Com- 
pany; W. Randolph Montgomery for Keuffel & Esser Company et al.; Howard P. 
Beckett and Richard W. Thorington for Charles Bruning Co., Inc., et al.; Herbert Pope, 
Karl D. Loos and P. C. King for the C. F. Pease Company, et al. 


For respondent: W. T. Kelley, Chief Counsel; Joseph J. Smith, Jr., Assistant Chief 
Counsel; Cyrus B. Austin and J. B. Truly, Special Attorneys. 


Before EvANns and Major, Circuit Judges and Linpiey, District Judge. 


[Facts of Case] with blue print paper, whereas the order 
Evans, Circuit Judge: Petitioners, Eu- extends lominany, other products; (3) The 
gene. Dietzgen, Co.,. Keuffel, & Esser Co. jurisdiction of the Federal Trade Commis- 
and Karl Keller, Charles Bruning Co. and %0” to enter a cease and desist order where 
GabuPeace Gormccelaraearotn orden the alleged illegal practice is a violation of 
of the Federal Trade Commission directing the Sherman Act and cognizable thereunder. 
them and others to cease and desist from Such action is allegedly not cognizable us 
an alleged conspiracy to fix and maintain der the F. T. C. Act as Rok unfair practice’; 
prices. Petitioners manufacture and sell (4) The failure of evidence to show any 
scientific drafting and related instruments (MVJUTY, to any competitor, allegedly #7 DES 
SE eer Cra requisite to F. T. C. jurisdiction. 


{ Commission’s Contention] 


Respondent contends that the conspiracy as 

The chief controversies are over: (1) The charged, began in the summer of 1932 and 
sufficiency of the evidence to support the Continued thereafter, save for the period of 
findings of the Commission that there JUme 16 1933 to May 27, 1935 when the N. R. A. 


i : : ; Codes were in force, When the N. R. A. was 
existed a conspiracy to fix prices; (2) The  geciared unconstitutional in part, the agreement 


insufficiency of the evidence to support the of these competitors again became illegal. This 
order as entered, in view of the contention was in 1935 and the unlawful agreement of 


that most of the evidence had to do solely conspiracy continued thereafter. For sake of 
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clarity, the important dates of this case are 
set forth in the margin.* 


[Organization of Competitors] 


Some of the competitors engaged in this 
business, first associated together in a trade 
organization in April, 1919. This same or- 
ganization incorporated in January, 1936, 
and was known as the Scientific Apparatus 
Makers of America, hereinafter referred to 
as SAMA. Its members manufactured or 
sold so many products that sub-associations, 
called sections, were formed, one being the 
Surveying-Drafting-Coaters Section, here- 
after called the SDC Section, which section 
had forty members, among them the peti- 
tioners here involved. Most of the acts 
complained of were fostered and effected 
through this organization, with whom price 
lists were filed and at whose meetings the 
alleged agreements were reached for ad- 
herence to the prices filed. 


[Proceedings in Case] 


The Federal Trade Commission filed its 
complaint against petitioners and many 
others, March 29, 1937, after which answers 
and motions to dismiss were filed. An ex- 
tended hearing was had, stipulations be- 
tween three of petitioners and the F. T. C. 
were filed, the F. T. C. made findings and a 


* April, 1919 SAMA organized (not incorpo- 
rated). 

June or July, 1932 Representatives of seven 
manufacturers met at Hotel Statler in Detroit 
and allegedly agreed to adhere to certain price 
lists (beginning first conspiracy). 

June 16, 1933 N. R. A. enacted. 

June, 1933 S. D. C. Section of SAMA formed 
and SAMA enlarged membership and scope of 
activities. 


July 28, 1933 Entered into reemployment 
agreement with President (Code prices under 
N. R. A.). 

August 1, 1933 Code under N. R. A. sub- 
mitted. 


November 14, 1933 Code under N. R. A. ap- 
proved by President. 

Jan. 3, 1935 Schedule of prices filed with 
SAMA. 

May 27, 1935 Supreme Court held N. R. A. 
partially unconstitutional and President imme- 
diately asked for voluntary compliance. 

June 3, 1935 Meeting at Atlantic City (be- 
ginning of alleged second conspiracy). 

Oct. 29, 1935 Meeting at Cleveland. 

Jan. 20, 1936 SAMA incorporated in Illinois. 


May 18, 1936 Identical bids to New York 
State. 
June 1, 1936 Chicago meeting. 


March 29, 1937 F. T. C. Complaint. 

March 4, 1938 Dietzgen resigned from SAMA. 

August 25, 1941 F. T. C. cease and desist 
order. 

** “At this meeting rules of fair competition 
were adopted by unanimous vote of the mem- 
bers present, which, among other things, makes 
it unfair practice to: é 

“ “Sell, or offer to sell, products on which 
price information has been filed and published. 
at less than the lowest net price filed and pub- 
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conclusion, and entered the cease and desist 
order here complained of, August 25, 1941 


[Commission's Findings] 

The Federal Trade Commission found that 
representatives of seven to ten manufacturers 
met at Detroit in June or July, 1932, and 
agreed on a price list to become effective July 
10, 1932, which price list Dietzgen had prepared, 
and which was ‘‘substantially higher than the 
demoralized prices at which sales were being 
made in Detroit at the time of this meeting.’’ 
It also found that petitioners complied with the 
N. R. A. Code prices from November, 1933, to 
May 27, 1935, when the Supreme Court declared 
the pertinent part of the Act unconstitutional. 
In June of that year, the petitioners’ representa- 
tives again met and agreed to keep the N. R. A. 
Code prices in effect, and in late October, 1935, 
they again met at Cleveland and concluded it 
was unfair to sell for less than the lowest pub- 
lished prices of any member.** A Chicago meet- 
ing of June 1, 1936 came to the same 
agreement.j The Commission found that prior 
to the Detroit meeting all petitioners were in 
substantial competition with each other, but 
such competition then ceased, The findings cite 
the fact that a majority of the eleven SDC sec- 
tion members submitted identical governmental 
bids in 19 instances, in sums varying from 
$3,441.20 to $34,095.50, and that mere coincidence 
or happenstance could not account for such 
constantly recurring and universality of iden- 
tity. 


lished by any member on such product or prod- 
ucts; nor sell, or offer to sell, special products, 
which are covered by his filed and published 
price lists, at net prices more favorable to the 
purchaser than the lowest filed and published 
net prices for a similar item of comparable 
grade.’ 

““*To offer to consumers more favorable to 
them than ‘‘Net 30 days’’, nor more favorable 
terms to dealers than ‘2% cash discount on 
the 10th prox.’’ ’” 

““ “To take contracts for a period of more than 
one year, or allow options for an additional 
period or additional quantity of merchandise.’ ”’ 


+ “The practices described below were de- 
elared to be unfair and destructive to Industry 
welfare: 

“« “Sell, or offer to sell, directly or indirectly, 
any product of the Section on which price in- 
formation had been published, at less than the 
lowest net price published by any member on 
such product or products; nor sell, or offer to 
sell, products which are not covered by such 
price lists but which are similar to listed prod- 
ucts, at net prices more favorable to the pur- 
chaser than the lowest published net price.’ 


“These rules also provide that: 

‘* ‘Nog member shall quote a lump-sum price 
on any schedule of products of this Industry 
which does not itemize, or which is lower than, 
the sum of such member’s unit selling prices 
of the articles comprising the schedule; and 
when quoting a combined bid, including pur- 
chased materials, no member shall quote prices 
for such purchased material less than the pub- 
lished resale price of the manufacturer thereof 
applicable to the trade factor making the pur- 
chase. Any adjustment for units withdrawn 
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The bids (by many members of the SDC Sec- 
tion) were made: 

(1) To the State of New York, on May 18, 
1936, in the sum of $18,721.48,* the members 
including Dietzgen, Keuffel, Bruning, and Key- 
stone; 

(2) To the Navy, in May, 1936, on nine sepa- 
rate lots, in which the bids were for thousands 
of dollars, and in which Dietzgen submitted 
identical bids with other members, on all nine 
lots; Keuffel and Pease, on eight of the nine 
lots; and Bruning on six of the lots; 

(3) To the Navy, on July 1, 1937, there were 
eight lots on which identical bids of thousands 
of dollars were submitted by members, includ- 
ing Dietzgen’s bid on all eight lots, Keuffel’s 
bid on two lots, and Bruning on seven lots, 

The conclusions which the F. T. C. drew from 
these identical bids were: 

“While the illustrations above set out relate 
to reproduction papers only, the evidence estab- 
lishes the same uniformity of prices on the 
other items sold by the respondents, 

“Bids substantially identical in all instances 
and identical to the penny in most instances on 
various types of reproduction paper, where the 
quantity involved in the several lots ranges from 
$3,441.20 to $34,095.50, are not the result of a 
uniformity of the cost of production as con- 
tended by respondents but are the result of 
concerted action on the part of the respondents, 
as hereinabove found.”’ 

The F. T. C. reached the conclusion that a 
conspiracy was formulated (and later carried 
out) at the four meetings of the SDC Section 
and SAMA, held first in June, 1932, at Detroit, 
the second meeting at Atlantic City, in June, 
1935, the third, in Cleveland, October, 1935, and 
the fourth, at Chicago, in June, 1936. Peti- 
tioners Bruning and Dietzgen attended all four 
of these meetings, Keuffel attended the second 
and fourth meetings, and Pease attended all but 
the first meeting. 


[Petitioners Contentions] 


Additional defenses to those outlined in the 
issues above stated are raised: 7. e., the agree- 
ments as to price fixing, reached at the meetings 
of the Association never became effective and 
binding because never approved in accordance 
with the Association’s rules, Dietzgen states it 
merely submitted its price list, in the first in- 
stance, somewhat like a declaration of policy 
that it was not participating in the then existing 
price war, and that it would not sell at prices 
which were below cost. Dietzgen also contends 
that since it resigned from SAMA on March 4, 
1938, there was no need, as to it, for a cease 
and desist order, promulgated some three years 
after its resignation. Finally it is argued by 
petitioners that there was no injury to other 
competitors alleged or shown. 


[Violation of FTC Act Found] 


At the conclusion of the hearing before 
the Trial Examiner, extended and specific 
findings of fact were made which were as- 
sailed before the Commission and that body 
also made findings of fact and a conclusion 
which read 


* Keystone bid, $18,722.23. 
+ Federal Trade Law and Practice, Henry 
Ward Beer, published in 1942, page 93, et seq.; 
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“Said understandings, agreements, combina- 
tions and conspiracies, and the things done 
thereunder and pursuant thereto and in fur- 
therance thereof, as hereinabove found, consti- 
tute unfair methods of competition in commerce 
within the intent and meaning of the Federal 
Trade Commission Act.”’ 


[Prohibitions of Commission’s Order] 


The order which was entered directed the 
respondents to cease and desist from “fixing 
and maintaining, or agreeing to fix and maini- 
tain the prices at which said products will be 
sold by them.” It directed Section SDC and 
certain members of the Executive Commit- 
tee to cease and desist from “Directly or 
indirectly, jointly or severally, entering into 
or carrying out any understanding * * * to 
* * * suppress competition * * *” or “aiding 
and assisting the members of said respond- 
ent association in carrying out or engaging 
in any of the acts and practices hereinbefore 
Setprortheenes chan 


[Dismissal as to Certain Respondents] 


It dismissed the complaint as to the re- 
spondents Scientific Apparatus Makers of 
America, its officers and directors, and re- 
spondents Carl S. Hallauer, R. E. Gillmor 
and John M. Roberts for want of evidence 
sufficient to establish the charges set forth 
in the complaint. 


[Acquiescence in Order] 


There were many respondents who were 
either members of the Association or par- 
ticular individuals who opposed this relief, 
but all acquiesced in the order save only 
the petitioners here. 


Jurisdiction of the F. T. C. to Issue Cease 
and Desist Order against Activity 
within Purview of Sher- 
man Act 


The contention most seriously pressed by 
some, though not all petitioners, to avoid 
the cease and desist order is the lack of 
power in the Federal Trade Commission to 
control a conspiracy to fix prices and create 
a monopoly, which admittedly could be 
reached under the Sherman Act. Or, stated 
differently, since this is a monopolistic con- 
spiracy and within the scope of the Sher- 
man Act, it should not be deemed to be an 
“unfair method of competition” and within 
the scope of the F. T. C.’s jurisdiction. 

This argument is not a new one. It has 
been frequently advanced and text writers 
have dealt with and rejected it.t, 

We are satisfied that the F.T.C. was 
clearly within its jurisdiction in entering this 


pais a Federal Trade Commission, Chap- 
er I. 
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order to cease price restrictions, provided 
the evidence sustained the charge. The Su- 
preme Court has held that a method of price 
fixing, subject to criminal prosecution, under 
the Sherman Act, is also prohibitable under 
the F,T.C. Act. Likewise, its holding is 
unequivocal, that where parties dominate an 
industry and effect a price fixing agreement, 
such price fixing agreement is an “unfair 
method of competition.” In the margin we 
quote from several of its decisions.** 


Our conclusion is that instead of its being 
a ground for denying jurisdiction of the 
F.T.C., the fact that the acts complained 
of, violate the criminal section of the Sher- 
man Anti-Trust Act, affords a legitimate 
basis of action by the said Commission. 


No Competitor Was Hurt 


Hardly worthy of serious or extended 
consideration is petitioners’ urge that the 
order should be set aside because no com- 
petitor was hurt by the practices and agree- 
ments. To carry this contention to its logical 
conclusion would necessitate denial to the 
Commission of jurisdiction to deal with any 
price fixing agreement to which all in the 
industry have subscribed. In other words, 
if this contention were accepted, it would 
only be when one or more competitors are 
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left out or refuse to subscribe to the price- 
‘fixing agreement that the Federal Trade 
Commission could intervene. This would 
defeat the purpose of the Act. Price fixing 
usually results in price raising. That, and 
the elimination of price cutting, are the ob- 
jects of such agreements. It is not often 
that any competitor in the industry is hurt 
by an agreement which raises the prices or 
an agreement which prevented the cutting 
of prices. The ordinary and necessary result 
would be financial advantage, at least tem- 
porary advantage to all in the industry. But 
it would not be to the advantage of the 
public or to the users of the commodities 
whose prices are fixed. 

“Unfair methods of competition’ are not de- 
termined by so narrow or one-sided a test. It 
is the harm, which results from destroying the 
“fair opportunity” for competition among com- 
Petitors which results from a price fixing 
agreement, created and established by such 
combination, that makes the action unfair as 
that term is used in the Act. It is the re 
striction on the play of competition under nor- 
mal conditions that presents a case of ‘‘unfair 
method of competition.” 


(F. T. C. v. Pacific Paper Assn., 273 U.S. 52; 
ie Industry v. F. T. C., 102 F. 2d 716, 


** “Tf the purpose and practice of the com- 
bination of garment manufacturers and their 
affiliates runs counter to the public policy de- 
clared in the Sherman and Clayton Acts, the 
Federal Trade Commission has the power to 
suppress it as an unfair method of competition. 
From its findings the Commission concluded 
that the petitioners, ‘pursuant to understand- 
ings, arrangements, agreements, combinations 
and conspiracies entered into jointly and sev- 
erally’ had prevented sales in interstate com- 
merce, had ‘substantially lessened, hindered and 
suppressed’ competition, and had tended ‘to 
create in themselves a monopoly.’ * * * it was 
the object of the Federal Trade Commission 
Act to reach not merely in their fruition but 
also in their incipiency combinations which 
could lead to these (price fixing combinations) 
and other trade restraints and practices deemed 
undesirable. * * * While a conspiracy to fix 
prices is illegal, an intent to increase prices 
is not an ever-present essential of conduct 
amounting to a violation of the policy of the 
Sherman and Clayton Acts; a monopoly con- 
trary to their policies can exist even though 
a combination may temporarily or even perma- 
nently reduce the price of the articles manu- 
factured or sold.’”?’ Fashion Guild v. Trade Com- 
mission, 312 U. S. 457. 

“The Sherman Act is not involved here ex- 
cept in so far as it shows a declaration of public 
policy to be considered in determining what 
are unfair methods of competition, which the 
Federal Trade Commission is empowered to 
condemn and suppress, * * *.” F. T, C. v. 
Beech-Nut Co., 257 U.S. 441, 

“The members of the associations dominate 
the paper trade in question. They are organ- 
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ized to further common purposes * * *. Sug- 
gested prices for Idaho and Montana were sent 
out with the Spokane lists. There was an un- 
derstanding that such prices would be followed. 
a * * 

“The fact that there is no established rule 
that the lists shall be followed in taking orders 
for interstate shipments or that the quoting of 
lower prices is an infraction for which com- 
plaint may be made is not controlling in favor 
of respondents. An understanding, express or 
tacit, that the agreed prices will be followed 
is enough to constitute a transgression of the 
law. No provision to compel adherence is nec- 
essary. * © * 


“The use of the association prices by all the 
salesmen in making sales in interstate terri- 
tories is not necessarily to be regarded as coin- 
cidence. There is ample ground for saying that 
such use results from the admitted combina- 
TION ae ne 

“Its (the Commission’s) conclusion that the 
habitual use of the established list lessens com- 
petition and fixes prices in interstate territory 
cannot be said to be without sufficient support.” 
Federal Trade Commission v. Pacific Paper 
Assn., 273 U.S. 52. 

See also: Millinery Creators’ Guild v. F. T. C., 
109 F. 24,175; Standard Oil Co. v. F. T. C., 
282-81; 87; Stlver Cos v. Fi. T.C.; 289 F. 
985; So. Hardware Jobbers Assn, v. F. T. C., 
290 F. 773, 779; Standard Container Mfg. Assn. 
v. F. T. C., 119 F, 2d 262; Nat. Harness Mfg. 
Assn. v. F. T. C., 268 F. 705; Chamber of Com- 
merce v. F. T. C., 13 F. 2d 673; Ark. Growers 
Assn. v. F. T. C., 18 F. 2d 866; Armand Co. 
MM AL Oss 78: Es 20 707s 
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Sufficiency of the Evidence to Support 
the Commission’s Findings 


The evidence not only supports the fact 
findings of the Commission as to the sup- 
pression of competition agreements, but it 
made any other finding impossible. No ra- 
tidnal or satisfactory explanation is made of 
the testimony which showed that petitioners 
repeatedly made identical bids ranging from 
$3,441.20 and $34,095.50. To illustrate the 
similarity of such bids it may be said that 
on one occasion twelve bids of $23,211.76 
were submitted on one lot, at another time, 
$23,488.11 was the bid submitted by each of 
thirteen bidders; at another, ten competitors 
each bid $5,767.74, while at still another time, 
thirteen bids, each for $3,441.20 were made; 
and on two other occasions twelve separate 
bids were, one for $6,692.75, and the other, 
for $6,112.44. These were but a few of the 
instances appearing in the record. 


Equally conclusive was the record which 
showed the language of the rules of fair 
competition. The following is illustrative of 
practices condemned: 


“Sell, or offer to sell, products on which 
price information has been filed and published 
at less than the lowest net price filed and pub- 
lished by any member on such product or prod- 
ucts; nor sell, or offer to sell, special products 
which are not covered by his filed and published 
price list, at net prices more favorable to the 
purchaser than the lowest filed and published 
net price of a similar item of comparable grade.”’ 


Addressing a section of the S. A. M. A. 
the Chairman of the Executive Committee, 
Mr. Keller said: 


“Another benefit which our Section enjoyed 
undér the N. R. A. is the Open Sales Price 
Policy. According to legal advice obtained by 
the Code Authority there is a way to maintain 
this system. 

“Gentlemen, if you judge the future by your 
past experiences, I believe there is only one 
conclusion you can reach full-heartedly and 
that is to keep up our trade organization. There 
is only one way to do it, and I believe you 
will agree with me: We can work together 
only by living up to our present trade provi- 
sions as we have done in the past. In fact, 
every one of us will have to go a step further 
and take special precautions that no errors or 
mistakes slip through his organization. * * * 
If you want to continue our trade cooperation, 
you must take the necessary precaution to avoid 
all and any mistakes. Either we live up to 
our present Code—if I may still use this word 
—100%—voluntarily—or we shall slide back to 
the old destructive competition. There is no 
half way. 

“My final plea to you is: Let us voluntarily 
uphold our Code provisiens 100%, and continue 
to compete on a friendly and fair basis. There 


* By presidential order promulgated Decem- 
ber 31, 1935, and effective January 1, 1936, the 
National Recovery Administration and the office 
of the Administrator were terminated, All ac- 
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is no agreement to this effect between us, either 
openly or implied, but under present conditions 
strong trade cooperation is essential to the in- 
terest of each and every member.’’ 


Another interesting and pertinent piece of 
evidence is a letter dated February 24, 1936, 
from Mr. Keller to the manager of the S. A. 
M. A. concerning a member of the Associa- 
tion. This letter read: 

“Information has reached us that the B. K. 
Elliott Co. of Pittsburgh are furnishing a 35% 
rag blueprint paper in 25 lb. weight. The tests 
we have made on their paper confirm that in- 
formation. 

“According to our trade Code and blueprint 
standards, such paper should not be sold as 
our trade standardized on a 24 lb. paper, either 
25% rag or 50% rag. 

“Furthermore, the B. K. Elliott Co. is selling 
the 35% rag paper at their standard price for 
a 25% rag paper. 

“Please write to them, giving them the above 
information and ask them for an explanation.”’ 


Also supporting this conclusion is an oc- 
currence quite unusual in proceedings of this 
nature. 


When the time came to answer the com- 
plaint, S. A. M. A. and several individual 
respondents employed a Mr. Fisher, of Chi- 
cago, who filed answers for them wherein 
it was admitted that the allegations of the 
complaint filed by the F.T.C. were true. 
Mr. Fisher’s statement is on file and in that 
statement he states he consulted with each 
respondent before he filed “confessing” an- 
swers and that said answers were all filed 
with the full and adequate authorization and 
consent of the said respondents. These an- 
swers were, however, later all withdrawn 
and “denial” answers substituted. 

For the purpose of this review we ignore 
these admissions thus made, but observe 
that it is contrary to our experience to find 
counsel admitting charges of the kind here 
set forth in the complaint for divers defend- 
ants when such admissions are contrary to 
the facts or clients’ instruction. 


Carrying Out the N. R. A. Code 


It is also argued with some emotion that 
petitioners were endeavoring to carry out 
the President’s wishes and maintain prices 
and avoid competition of the cut-throat va- 
riety, sO rampant in 1932 and 1933. This 
was the object of the N. R. A. and although 
the vital parts of the N. R. A. were stricken 
down* by the decision in Schechter Poultry 
Corp aS. 295) On Seo itawas stilina 
patrotic duty of all the competitors in this 


tivities relating to the National Recovery Ad- 
ministration were to terminate not later than 
April 1, 1936. 
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industry, so petitioners say, to do volun- 
tarily what they could not be compelled to 
do legally. 

There are at least three reasons why this 
argument must be rejected. First, and fore- 
most, are the Sherman Anti-Trust Act and 
the Federal Trade Commission Act. The 
teeth of the Sherman Act were drawn by 
the operation of the N. R. A. What was 
before illegal and criminal misconduct was 
not so under the N. R. A. The prohibitions 
against combinations in restraint of trade 
were lifted. When the N. R. A. was invali- 
dated by judicial pronouncement of the 
Supreme Court, the Sherman Act and the 
F. T. C. Act again became unrestrainedly 
operative and their restrictions against com- 
binations again governed industries engaged 
in interstate commerce.** 


What was won by killing the N. R. A. 
was a reawakened or reborn Sherman Aci 
and the F. T. C. Act. The Sherman anti- 
trust and the F. T. C. Act arose from the 
same grave in which the N. R. A. was buried. 


Second, the N. R. A. permitted price 
fixing. In fact, it decreed price fixing. It 
is true, it was allegedly enacted to meet a 
temporary condition, an emergency, but 
even So, price stabilization was its objective 
and its result. 


There was, however, one feature of the 
Act which must not be overlooked,—the 
public was represented in price fixing. By 
successfully assailing the N. R. A. the 
government supervision of the price fixing 
was eliminated. This result followed when 
the Act was stricken down. Then competi- 
tors proclaimed their willingness to abide 
by price fixing agreements, with public par- 
ticipation in the price fixing eliminated. 
Such a practice made the competitors the 
uncontrolled arbiters of their own prices. 
It was not a carrying out of the N. R.A. 
practice for an important part of the prac- 
tice was eliminated. 


** Tt may be argued that the N. R, A., being 
unconstitutional, never lifted the restrictions 
found in either anti-monopoly act. In other 
words the N. R. A. was ineffective for all pur- 
poses. We are convinced that notwithstanding 
this fact, the Government was estopped to prose- 
cute citizens who complied with N. R. A. codes, 
for violations of either the Sherman Antitrust 
or the F. T. C. Acts, because the N, R. A. was 
presumably valid until by judicial pronounce- 
ment it was declared to be invalid, and in this 
case invalidity was not determined until its 
unconstitutionality was decreed by the Supreme 
Court. 


* The fact that the President terminated the 
functions of all N. R. A. officials and Codes, 
negatives the idea that the Act was extended 
by executive order. 
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Third. The defense must fail for the 
added reason that no official, whether he be 
the President or any other official, could lift 
the bar of either the Sherman Act or the 
F. T.C. Act. If the President made the re- 
quest to maintain prices, they were wasted 
words, idle and impotent.* 


The Sherman Act and the Federal Trade 
Act were the law of the land and governed 
petitioners and all others like them. No 
government official could suspend them. 
Only through legislative enactment such as 
the N. R. A. could they be superseded. In 
short, petitioners cannot avoid liability for 
their actions because requested by some 
public official so to do. If such request could 
be shown it would have been of no more 
force than if spoken by a private citizen. 
Only Congress can lift the restrictions which 
find expression in the Sherman Act. (U. S. 
v. Socony-Vacuum Qil Co., 310 U. S. 150, 
227, 228.) 


Breadth of the Order 


Complaint is made that the evidence chiefly 
concerned itself with blue print paper and 
other reproduction papers and cloths, whereas 
the order covers a multitude of itemsf as to 
some of which there was little or no evi- 
dence. These items were all those enu- 
merated in the complaint, except for two 
differences probably due to printing errors. 


The Commission points out that the long 
list of products was incorporated in the 
Code approved under the N. R. A., and it 
is stipulated that the members of the Sec- 
tion distribute those products. The Com- 
mission also points out that 


“It is stipulated that the manager of the SDC 
Section determined, pursuant to the provisions 
of the Code, that it was the general practice 
of the members of the Section to sell their 
products on the basis of a published net price 
list or price list with discount sheets. This 
determination was not restricted to reproduc- 
tion papers and cloths, but was in terms ap- 
Plicable to all Section products.’”’ 


7 ‘‘... prepared tracing papers, tracing cloths, 
blueprint papers and cloths, other reproduction 
papers and cloths, profile and cross-section pa- 
pers and cloths in sheets and rolls, coordinate 
papers—graph sheets (except ruled sheets) for 
engineering and drafting purposes, field books 


for engineers, drawing instruments, drawing 
tools (scales, triangles, T-squares, curves), 
draft machines, blueprinting machines and 


equipment, drawing boards and tables, filing 
cabinets for drawings and blueprints, lettering 
devices and lettering pens for the draft- 
ing profession, slide rules, plainimeters and 
integrators, surveying instruments, surveying 
barometers, forestry instruments such as tree 
calipers, hypsometers, increment borers, current 


meters and water-stage registers, rods and 
poles for surveyors’ use, tapes, chains and 
plumb bobs.”’ 
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These products were all listed in the Rules 
of Fair Competition adopted by the Section, 
in 1936, and the Rules (3.1) provided that 
it shall be an unfair practice to “sell, or offer 
to sell, directly or indirectly, any product of 
the Section on which price information has 
been published, at less than the lowest net 
price published by any member on such 
product or products.” 

The resolution adopted at the June, 1936, 
meeting provided for the filing of price terms 
of the products each member manufactured. 
It was not necessary to prove that the mem- 
bers followed the practice as to each product 
sold, when the general scheme is shown, and 
as here proof was presented as to some of 
the items. We can well assume, as the Com- 
mission did, that the scheme was meant to 
encompass all the products of this nature 
manufactured by the members of the sec- 
tion, without detailed proof as to each item 
affected.t 

Moreover, in view of the showing of gen- 
eral policy, of unwillingness of petitioners 
here, to correct their practices, save under 
compulsion of an effective order, it was ap- 
propriate if not compulsory for petitioners 
to propose to the F. T. C. that they would 
not fix prices in respect to other articles 
which they sell. 

It is never proper or appropriate for the 
Commission to enjoin acts which were never 
committed nor threatened by the industry 
involved. Where, however, as here, the par- 
ties assume a role which leads to the con- 
viction that they will continue to violate the 
provisions of the Federal Trade Commis- 
sion Act and the Sherman Act and are doing 
so, the order to cease and desist should be 
broad and inclusive enough to stop the prac- 
tices once and for all time. 


Effect of Cessation of Practice Condemned 
by Order, Before Entry of Order 


_Dietzgen Co. contends, separately and espe- 
cially, that the order should not have been 


entered as to it because it resigned from 
SAMA on March 4, 1938. 
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A petitioner’s discontinuance of acts which 
are subsequently found to be illegal, has 
been held not to bar the issuance of a cease 
and desist order.* It has also been so held 
in the analogous field of the National Labor 
Relations Act.** 

The propriety of the order to cease and 
desist, and the inclusion of a respondent 
therein, must depend on all the facts which 
include the attitude of respondent towards 
the proceedings, the sincerity of its prac- 
tices and professions of desire to respect the 
law in the future and all other facts. Ordi- 
narily the Commission should enter no order 
where none is necessary. This practice 
should include cases where the unfair prac- 
tice has been discontinued. 

On the other hand, parties who refused 
to discontinue the practice until proceed- 
ings are begun against them and proof of 
their wrongdoing obtained, occupy no posi- 
tion where they can demand a dismissal. 
The order to desist deals with the future, 
and we think it is somewhat a matter of 
sound discretion to be exercised wisely by 
the Commission—when it comes to entering 
its order. 


The object of the proceeding is to stop 
the unfair practice. If the practice has been 
surely stopped and by the act of the party 
offending, the object ‘of the proceedings hav- 
ing been attained, no order is necessary, nor 
should one be entered. If, however, the 
action of the wrongdoer does not insure a 
cessation of the practice in the future, the 
order to desist is appropriate. We are not 
satished that the Commission abused that 
discretion in the instant case. 


In Re Motion for Leave to Adduce 
Additional Evidence Before 
Commission 


There was filed by petitioner Bruning, a 
motion for leave to adduce additional evi- 
dence before the Commission, which motion 
was denied without prejudice to renew the 


+ U. S. v. Trenton Potteries, 273 U. S. 392; 
U. S. v. Socony-Vacuum Co., Supra; N. L. R. B. 
v. Hxpress Co., 312 U. S. 426; Fashion Guild 
oF. T. GC. sora. 

* “But mere discontinuance of unfair com- 
petitive methods, however, is no defense. Fed. 
Trade Comm. v.. Wallace, 75 F. 2d. 733, 738; 
Butterick Co. v. Fed. Trade Comm., 4 F. 2d. 
910; Fox Film Corp. v. Fed. Trade Comm., 296 
F, 353; Guarantee Veterinary Co. v. Fed. Trade 
Comm., 286 F. 853.’’ Armand Co. v. F. T. C., 
78 F. 2d. 707 (CCA 2). 

“The discontinuance of the practice claimed 
by the Commission to be illegal, even though 
it is not a bar to a Commission proceeding, 
might well be and has on some occasions been, 
considered by the Commission as sufficient rea- 
son to dismiss a complaint especially where 
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there is no reason to believe the practice will 
be resumed.’’ Federal Trade Law and Practice, 
Beer, page 198. 

See also Bunte Bros. v. F. T. C., 104 F. 2d. 
996; F..T. CO. v. McLean & Son, 84 F. 2d. 910; 
Holloway Oo. v. F. T. C., 299 U. S. 590; Fairy- 
foot Products Co. v. F. T. C., 80 F. 2d. 684; 
Ark, Grocers Assn. v. F. T. C., 18 F. 2d. 866; 
Chamber of Commerce v. F. T. C., 13 F. 2d. 
673; Fox Film Corp. v. F. T. C., 296 F. 353; 
Sears, Roebuck Co. v. F. T. C., 358 F. 307; 
Hershey Corps UH Do C2 12t ene 2d 968* 
Perma-Maid Co. v. F. T. C., 121 F. 2d. 282: 
Nat. Silver Co. v. F. T. C., 88 F. 2d. 425. 

** Pueblo Co. v. N. L. R. B., 118 F. 2d. 304; 
N. L, R. B. v. Gerling Co., 103 F. 2d. 663; 
N. L. R. B. v. Burke Mach. Tool Co., 133 F. 
2d. 618. 
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same. The motion was renewed at the time 
of the oral argument. In brief, the motion 
states that the petition, if the cease and de- 
sist order be approved by us, will be placed 
in the dilemma of violating the Emergency 
Price Control Act of 1942 (50 U. S.C. A. 
App. Sec. 925, et seq.). 

The Commission argues that this court 
takes judicial notice that the Emergency 
Price Control Act was enacted after the 
Commission’s order was entered and there- 
fore can have no effect upon its finding of 
the existence of a conspiracy. 

The Commission goes further, and in a 
commendable effort to iron out this super- 
ficial conflict of jurisdiction, wrote to the 
General Counsel of the Office of Price Ad- 
ministration and specifically presented all 
the facts to him, and received a definite and 
specific reply that there was no conflict be- 
tween the two Acts, or the administrative 
practice thereunder. In other words, under 
the Price Control Act, a maximum is set 
for each seller and not for the industry at 
large, and that it was the purpose of the 
latter Act to foster competition in the hope 
that inflation would be avoided or deterred. 

Petitioners may not be successfully prose- 
cuted for a violation of the F. T. C.’s cease 
and desist order, where the Commission’s 
order is subject to any valid order or action 
under the Emergency Price Control Act. 

The motion for leave to adduce additional 
evidence is denied. 


[Other Questions Not Considered] 


Other questions raised by petitioners we 
have considered but do not deem them of 
such importance as to require special con- 
sideration. 


[Affirmative Agreement to Maintain 
Prices Not Essential] 


Petitioners, Keuffel & Esser Company 
and Karl Keller, insist that their position 
differs from that of the other petitioners 
and we have not given it proper considera- 
tion. They say they did not take the legal 
positions which the other petitioners took 
and they assert that the evidence, as against 
them, fails to show any guilty participation 
in unfair trade practices such as are charged 
by the Federal Trade Commission. 

We agree that their position differs from 
that taken by the others, both as to facts 
and as to the legal questions they raise. 
We have given their argument further con- 
sideration but are unable to change our 
conclusions. 

The fact that these petitioners did not 
join the combination to restrain trade and 
fix prices and eliminate competition, when 
the others first acted, does not relieve them 
of liability, if in fact they subsequently 
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joined with the others and helped effectuate 
the unfair trade practices by eliminating 
competition. Allen v. United States, 4 F. 
2d 688. 


The evidence justifies the finding that 
these petitioners participated in the illegal 
practices by adhering to the prices which 
their competitors fixed and agreed upon. 
One may be liable regardless of when he 
joins the unlawful trade practices. 


Where numerous competitors fixed the 
prices which they agree to maintain, and 
another competitor, not a party to the 
agreement originally, adopts the schedule 
and makes his prices agree, to the last 
penny, as the petitioners did, with the 
prices which the competitors fixed and 
charged, he can not avoid responsibility for 
his action even though he be less active in 
the first instance, or because his subsequent 
action was without affirmative, express 
agreement on his part to maintain the prices 
fixed by the others. 


We must look to the substance and not 
to the form of the conspirators’ conduct. We 
do not think that affirmative, positive, ex- 
press agreement to maintain prices is essen- 
tial to establish unfair trade practices. If 
the parties clearly and intentionally main- 
tain the prices, even though without express 
agreement, they are liable. In such a situa- 
tion their action may fall within the. pro- 
hibition of the Federal Trade Commission 
Act. An artificial price level not related 
to the supply and demand in a given com- 
modity, may evidence concerted action of 
sellers operating to restrain commerce. That 
is what the evidence here shows. 


The rule stated in Interstate Circuit v. 
United States, 306 U. S. 227, and U. S. v. 
Masonite, 316 U. S. 265, applies here. “Ac- 
ceptance by competitors, without previous 
agreement, of an invitation to participate in 
a plan, the necessary consequence of which, 
if carried out, is restraint of interstate com- 
merce, is sufficient to establish unlawful con- 
spiracy under the Sherman Act.” It is also 
sufficient to establish unfair methods of 
competition under the F. T. C. act. 


[Commission’s Order Modified and Approved] 


The order of the Commission is approved. 
Counsel for respondent will draw a pro- 
posed order and submit it to petitioners, 
pursuant to the rule of this court respecting 
the drafting of orders in cases where appeal 
is taken from a ruling of an Administrative 
Board. In such order, respondent is directed 
to modify its order and make it clear that - 
the cease and desist order enjoins petitioners 
from doing any of the acts or things con- 
demned pursuant to any agreement, combi- 
nation or conspiracy here found to exist. 
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(2d) 203. . 

A contract between a manufacturer and a wholesaler, in which the wholesaler agreed 
to maintain the minimum wholesale prices set forth in an attached price schedule, does not 
set the minimum price for which the manufacturer can sell his product to anyone under 
the Utah Fair Trade Act, and a contract between a manufacturer and another purchaser 
to sell at a lesser price is not invalidated. The Fair Trade Act was not designed to permit 
the regulation and control of prices for which the manufacturer or producer could sell his 
product. It merely permits manufacturers to enter into contracts designed to control the 
prices at which the products of said manufacturer can be resold by the various dealers. 

The Utah Unfair Practices Act was not designed to compel manufacturers and pro- 
ducers to sell to everyone at the same price. The fact that the manufacturer sells to one 
at one price does not make all sales contracts at lower prices illegal and void. It is not 
every discrimination in price that is outlawed by the Utah Act, but only those which tend 


substantially to lessen competition or tend to create a monopoly. 
See the Resale Price Maintenance Commentary, Vol. 2, J 7322; the Utah Fair Trade Act, Vol. 2, 
| 8844; and the Utah Unfair Practices Act, Vol. 2, {| 8848. 


For appellant: Gaylen S. Young, Salt Lake City, Utah. 
For respondent: Irvine, Skeen & Thurman, Salt Lake City, Utah. 


[Facts of Case] 


Wo tre, Chief Justice: Action for breach 
of contract. The trial court entered judg- 
ment of no cause of action and the plaintiff 
appeals. 

By the pleadings and evidence it is estab- 
lished that the plaintiff, John A. Burt, and 
the defendant, Woolsulate, Inc., entered into 
a written contract on August 10th, 1942. 
Under the terms of this contract the plaintiff 
was engaged for a five year period as a sales 
representative to sell the defendant’s prod- 
ucts, including a product known as Wool- 
sulate rock wool. The contract provided 
that the plaintiff could purchase Woolsulate 
from the defendant at a price of $32.50 per 
ton, f. o. b. the Midvale Plant, 


The defendant admitted that it refused to 
sell Woolsulate to the plaintiff at the agreed 
price or at any price less than $37.50 per 
ton. In justification of this refusal to sell 
in accordance with the express provisions of 
the contract, the defendant alleged that the 
contract was illegal and unenforceable in 
that it was in violation of the Fair Trade 
Act (Title 16A, Ch. 3, U. C. A. 1943), and 
the Unfair Practices Act (Title 16A, Ch. 4, 
U. C. A. 1943). The trial court directed a 
verdict for the defendant and the plaintiff 
appealed. 


[Far Trade Act] 


We turn first to the defendant’s conten- 
tion that the contract sued upon was in 
violation of the Fair Trade Act. The pre- 
amble of the Act defines it as “An Act to 
protect trade-mark owners, producers, dis- 
tributors and the general public against in- 
jurious and uneconomic practices in the 
distribution of competitive commodities 
bearing a distinguishing trade-mark, brand 
or name, through the use of voluntary con- 
{ract establishing minimum resale prices and 
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providing for refusal to sell unless such min- 
imum résale prices are observed.” Section 
16A-3-2, permits the execution of contracts 
establishing minimum resale prices and pro- 
vides that such contracts shall not be in 
violation of law. 


For the purpose of taking advantage of 
the benefits of the Fair Trade Act, the de- 
fendant, Woolsulate, Inc., filed a schedule of 
wholesale prices with the Trade Commis- 
sion of Utah in conjunction with a sales 
agreement between the defendant, as the 
“manufacturer”, and one Phil Baker, as 
“wholesaler”. Under this agreement Baker 
promised to maintain the minimum prices 
set forth in the said schedule of ‘“whole- 
sale prices’. The price of Woolsulate rock 
wool was listed in this schedule at $37.50 
per ton. Defendant contends that this con- 
tract and the attached schedule sets the 
minimum price for which the manufacturer 
can sell his product to anyone—that under 
the Fair Trade Act, any contract purporting 
to sell Woolsulate rock wool for less than 
$37.50 would be unlawful. This contention 
is untenable. 


The Fair Trade Act was never designed 
to permit the regulation and control of 
prices for which the manufacturer or pro- 
ducer could sell his product. The Fair 
Trade Act does not establish any prices. 
It merely permits manufacturers who desire 
to do so to enter into contracts designed to 
control the prices at which the products of 
said manufacturer can be resold by the vari- 
ous dealers. It legalizes resale price mainte- 
nance contracts. Legislation such as the 
Utah Fair Trade Act proceeds on the theory 
that the sale of a product bearing a trade- 
name or brand for a sum less than the price 
fixed by the manufacturer who owns thie 
said trade-name or brand is an assault upon 
the good will of his product. The procedure 
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devised by such legislation was to permit 
the owner of the trade-mark, brand or name 
used in connection with the sale of the com- 
modity to establish minimum resale prices. 
See discussion in Max Factor & Company v. 
Kunsman, 5 Cal. (2d). 446, 55 P. (2d) 177; 
Old Dearborn Distributing Co. v. Seagram- 
Distillers Corp., 299 U. S. 183, 57 S. Ct. 139, 
81 L. Ed. 109; and in the following law 
review articles: Fair Trades Act, J. A. Mc- 
Laughlin, 86 Pennsylvania Law Rev. 803; 
The Fair Trades Acts and The Law of Re- 
strictive Agreements, by Harry Shulman, 49 
Yale Law J. 607. The contract sued on was 
not in violation of the Fair Trade Act. 


It is common knowledge that pressure 
for passage of the Fair Trade Acts did not 
come from the manufacturers and trade- 
mark owners, but from the distributors and 
particularly the retail druggists. Their prob- 
1em of unfair price cutting applied not only 
to branded goods, but arose as to unbranded 
goods as well. Asa part of the same move- 
ment resort was had to the Unfair Practices 
Acts. These latter statutes could not stand- 
ardize prices as the Fair Trade Acts had 
done, but they did aim at alleviating the 
hardships of “cut-throat” competition. 


[Unfaw Practices Act] 


The immediate stimuli for the enactment 
of such acts were in part the rapid rise of 
chain stores, and in part the genera] sharp- 
ening of competitive practices under pres- 
sure of the depression. As stated in an 
article “Prohibiting Price Discrimination 
and Sales Below Cost: The State Unfair 
Practices Acts”, 32 Ill. Rev. 816, 


“One of the practices aimed at by these [Unfair 
Practices Acts] statutes is that, common in 
chain stores, of selling at lower prices in one 
locality than in another and making up losses 
incurred by profits in other stores. Even more 
important in the application of anti-discrimina- 
tion statutes today is the prevention of dis- 
crimination sales by manufacturers to customers 
with unusually strong bargaining power who 
ean force large price concessions... 


“On the whole the anti-discrimination pro- 
visions of the Unfair Practices Acts seem best 
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fitted to reach manufacturers and producers 
who, in the past have placed certain retail buy- 
ers in preferred competitive positions by giving 
them special rebates or other price favors. En- 
forcement at this point can be doubly effective 
under the ‘Little Robinson-Patman Acts’ which 
penalize not only the seller but the buyer who 
knowingly induces or receives discrimination in 
price.”’ 


It is the contention of the defendant that 
the contract involved in this action required 
it to sell Woolsulate to the plaintiff at a 
price of $32.50, at a time when its general 
sales prices to others was $37.50 and that it 
was therefore in violation of the Utah Un- 
fair Practices Act. Section 16A-4-3 of that 
Act provides: 

“That it shall be unlawful for any person 
engaged in commerce, in the course of such 
commerce, either directly or indirectly, to dis- 
criminate in price between different purchasers 
of commodities of like grade or quality, where 
either or any of the purchases involved in such 
discrimination are in commerce, where such 
commodities are sold for use, consumption or 
re-sale within the State of Utah and where the 
effect of such discrimination may be substan- 
tially to lessen competition or tend to create 
a monopoly in any line of commerce, or to 
injure, destroy or prevent competition with 
any person who either grants or knowingly 
receives the benefit of such discrimination, 
or with customers of either of them;.. .”' 


The evidence clearly establishes that plain- 
tiff, Burt, was given the right by this con- 
tract to purchase Woolsulate for $32.50 per 
ton and that the price charged to certain 
other purchasers who were in substantially 
the same position as Burt was $37.50. But 
this fact did not in and of itself make the 
contract with Burt an illegal one. The Un- 
fair Practices Act was not designed to com- 
pel manufacturers and producers to sell to 
everyone at the same price. The fact that 
the manufacturer sells to one at a price of 
$37.50 per ton does not make all sales con- 
tracts at prices below $37.50 per ton illegal 
and void. It is not every discrimination in 
price that is outlawed by the Utah Act, but 
only those which tend to substantially lessen 
competition or tend to create a monopoly. 
Therefore, in addition to showing that Burt 
obtained by this contract a preferential 
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price, the defendant must show that the 
effect of preferential price may be to sub- 
stantially lessen competition or tend to 
create a monopoly. 


There is not sufficient evidence showing 
that sales to Burt for $32.50 would lessen 
competition or tend to create a monopoly 
to warrant a directed verdict. There is no 
evidence to show that any competitor of 
Burt was making a complaint. Woolsulate 
had a limited capacity for producing rock 
wool—producing possibly 10 tons per day. 
Sales by Woolsulate’s representatives were 
at least theoretically directly in competition 
with salesmen of U. S. Rock Wool Com- 
pany. There is no evidence to show that the 
sales representatives of this latter company 
were injured by the low sales price to Burt. 
Under the contract between Burt and the 
defendant, Burt was to sell only at retail 
and to contractors in Salt Lake County. In 
such sales Burt was required by the contract 
(in a resale price maintenance provision) 
to maintain certain specified minimum prices 
in both retail and wholesale sales. In this 
area he could not, therefore, sell for less 
than the prices which would be charged by 
all other competitors selling as sales repre- 
sentatives for Woolsulate, Inc. But was not 
in competition with other Woolsulate rep- 
resentatives in northern Utah, for by con- 
tract this was to be his exclusive territory. 
Further he was required in all areas to main- 
tain the minimum resale prices referred to 
above. While Burt may thus have been able, 
because of the preferential price given to 
him, to make a larger profit on sales made 
by him than other sales agents could make 
on comparable sales, he was prohibited by 
the contract from cutting his prices so as to 
injure other sales representatives. He was 
bound by the same resale prices as were all 
other applicators. There is no evidence in 
the record to show that the lower price to 
Burt would injure other sales representa- 
tives or that it would “substantially lessen 
competition” or “tend to create a monopoly”. 
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Subsection (b) of Section 16A-4-3 pro- 
vides that: 

“Upon proof being made, at any suit on a 
complaint under this section, that there has 
been discrimination in prices . . . the burden 
of rebutting the prima facie case thus made 
shall be upon the person charged with a viola- 
tion of this section; ...”’ 


This, however, can be of no aid to the de- 
fendant, for it has no application to this fact 
situation. It applies only to a “suit on a 
complaint ...that there has been discrimina- 
tion in prices”. This clearly is not such a 
suit. The type of suit contemplated by the 
subsection above quoted is an action under 
Section 16A-4-14 by a third party who seeks 
to enjoin further price discriminations or to 
recover damages. In passing it may be well 
to note that there may be some doubt 
whether there is sufficient relationship be- 
tween the fact presumed and the fact proved 
to make this section constitutional. But at 
this time we express no opinion on its con- 
stitutionality. The contract is not violative 
of the Unfair Practices Act. 


[Insufficient Evidence to Show Contract 
Violative of Statutes] 

This matter has not been adequately 
briefed by counsel. Many phases of the 
case have not been argued at all. It may 
be that the producer who 1s guilty of a viola- 
tion of the Unfair Practices Act and/or the 
Fair Trade Act is not in position to take 
advantage of his illegal conduct to avoid 
liability under a contract which has become 
unfavorable to him. This opinion should 
not be construed as deciding that point. 
What is decided is that there is not suffi- 
cient evidence in the record to warrant a 
directed verdict that this contract is viola- 
tive of either the Unfair Practices Act or 
the Fair Trade Act. 


[Priority Orders] 
Counsel for both parties have argued this 
case in their briefs as though the only basis 
for granting the directed verdict was that 
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the contract was illegal and unenforceable 
under the two acts discussed above. It ap- 
pears, however, from the record that the 
motion for the directed verdict also en- 
aobaesed another ground, to-wit: That the 
detendant was prohibited by law from sell- 
ing Woolsulate to the plaintiff at any price 
because of the fact that the full output of 
the defendant’s plant was taken by the Fed- 
eral Government on priority orders from the 
War Production Board; that the plaintiff 
did not present orders carrying priority 
numbers which would enable defendant to 
make any sales to him. If defendant were 
required by the War Production Board to 
allot its entire output to fill priority orders, 
then it had a valid excuse for not filling 
orders presented by the plaintiff and there 
would thus be no breach of the contract. 
Plaintiff’s assignment of efror, that the 
court erred in directing a verdict, is broad 
enough to permit consideration of this point. 
But we have no assistance, whatever from 
counsel in determining whether or not the 
defendant was prohibited by the War Pro- 
duction Board from filling the plaintiff’s 
orders. In fact neither brief even mentions 
it. However, a close examination of the 
evidence reveals that a directed verdict on 
this ground would not have been warranted. 
The failure of counsel adequately to pre- 
pare their briefs on appeal in regard to such 
issues as this throws great additional burden 
upon the court and is not to be condoned. 


[Construction of Contract] 


From what has been said it necessarily 
follows that the trial court erred in directing 
a verdict for the defendant. Since the mat- 
ter must be reversed and remanded for a 
new trial, there are other issues presented 
which should be determined for the guid- 
ance of the lower court. These latter issues 
all relate to the construction of the con- 
tract. Paragraph two of the contract pro- 
vides in part that: 

“In the event that under the law governing 
prices there shall, hereafter, be made a rise in 
price at which the Woolsulate ‘Rock Wool’ is 
being sold, the said John A. Burt agrees that 
same advance in price shall apply to him, pro- 
vided he receives the same treatment as any and 
all other Sales Representatives and/or custom- 
ers of the said Woolsulate, Inc. and further 
that in event a decline or drop in price, to other 
than a proportionate reduction shall be made 
to said John A. Burt.”’ 


This merely provides that if there subse- 
quently be a rise in prices of “Rock Wool”, 
the price to Burt shall rise by the same pro- 
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portionate amount. The word “provided” 
meaning only “upon the condition” or “with 
the understanding”. The provision does not 
mean that Burt is to pay exactly the same 
price as all other Sales Representatives. 


Paragraph 5 of the contract grants‘ Burt 
the exclusive agency in the territory north 
of Farmington in Davis County, and all of 
Weber County. It expressly provides that 
this shall be his exclusive territory. The 
contract then provides that: “In the carry- 
ing out of this exclusive agency in said ter- 
ritory, he [Burt] agrees to sell not less than 
Sixty (60) Tons per quarter of each year 
during the life of this contract, and the said 
corporation agrees to give proper credit, 
upon its books to his account, for all sales, 
within the said exclusive territory, that may 
hereafter come direct to its office or plant 
from any and all retail or wholesale cus- 
tomers or prospects in such exclusive terri- 
tory, whether the same shall come through 
him or in any manner direct to the cor- 
poration.” 


The trial court construed the phrase 
“proper credit upon its books to his account, 
for all sales” to mean that Burt was to 
receive only “volume” credit to aid him in 
meeting the 60 tons per quarter quota. 
Plaintiff contends that it should be con- 
strued as allowing him a cash commission 
as well—that he should be given both a 
sales commission and volume credit on all 
sales originating in his exclusive territory. 
We are inclined to construe this provision 
first, as an agreement on the part of Burt 
to sell at least 60 tons per quarter. It ap- 
pears that the phrase “and the corporation 
agrees to give proper credit”, etc. for all 
sales should be construed as a definition of 
all transactions that could be considered 
sales. It provides that all sales within the 
territory whether they come through Burt 
or directly to the plant are to be considered 
sales. Since they are considered sales, Burt 
was to get credit for them, both volume and 
cash commission. The sentence following 
this phrase seems to support this view. It 
provides that: “The corporation recognizing 
that in his work and advertising such sales 
will naturally originate and therefore dur- 
ing the life of this contract such protection 
is proposed and agreed to.” Merely giving 
him volume credit would hardly seem to 
give him the benefit of the fruits of his work 
and advertising. However, the matter is not 
without doubt. 


The trial court held that this provision 
was clear and unambiguous and refused to 
hear evidence proffered to explain it. Such 
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evidence should have been admitted. Per- 
haps when further evidence to explain the 
circumstances under which this contract 
was executed is taken, the doubt as to the 
correct construction of this paragraph can 
be removed. Since the matter must be re- 
versed because of error in granting a motion 
for a directed verdict, we deem it advisable 
to have additional evidence taken on this 
latter issue also. 


As in the case of Madsen v. Chournos, — 
Utah —, 139 P. (2d) 225, this case is one 


where the construction of the contract 
should only be made in the light of sur- 
rounding circumstances. We will not attempt 
to construe it without the aid of this evi- 
dence. 


[Judgment for Defendant Reversed] 


Reversed and remanded for a new trial. 
Costs to appellants. 

We concur: Martin M. Larson, Justice; 
Roger I. McDonough, Justice; David W. 
Moffat, Justice; Lester A. Wade, Justice. 
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[157,218] United States v. The New York Great Atlantic and Pacific Tea Company, 


Inc., et al. 


In the District Court of the United States for the Northern District of Texas, Dallas 


Division. 


Criminal No. 10512. March 7, 1944. 


(As amended March 7, 1944.) 


A nolle prosequi, filed by the United States in a i i i 

: - » til L prosecution for violation of the 
anti-trust laws, is the action of the prosecuting officers, and it is not necessary that approval 
be given by the Court. _That defendants have been put to considerable trouble and expense 
in getting ready for trial is no reason why the prosecution may not terminate the pro- 


ceedings by a nolle prosequi. 


he fact’ that an information has been filed in another 


state, listing the same defendants and making the same allegations, is no reason why the 


dismissal should be with prejudice. 


See previous opinions in the case, 1941-1943 Court Decisions Supp., 7 52,904, 52,966, 53,011; and 


the Sherman Act annotations, Vol. 1, J 1630. 


For defendants: Caruthers Ewing, Memphis, Tennessee; George S. Wright and John 


N. Touchstone, Dallas, Texas. 


[Facts of Case] 


WM. H. ATWELL, U. S. District Judge: On 
November 25, 1942, an indictment in two counts 
and containing thirty-four pages, against seven- 
teen persons and thirteen corporations, was re- 
turned into this court. 


On February 13, 1943, demurrers and dilatory 
pleas were presented. Certain of those objec- 
tions were sustained and the bill dismissed. 


The Circuit Court of Appeals, 137 F. (2) 459, 
by a divided court, reversed that action as to 
all except two of the defendants, and the Su- 
preme Court, refusing to review, the cause was 
next before me on motions to strike and to 
particularize, the mandate having been received 
on November 26, 1943. 


The majority opinion of the Circuit Court of 
Appeals affirmed the view of this court with 
reference to the fact that inflammatory and 
prejudicial allegations were contained in the 
indictment and that the defendants were en- 
titled to relief against the same and to a bill 
of particulars, but that such relief could be 
accorded without dismissing the indictment. 


In accordance with that direction, the court, 
on December 11, 1943, so acted. 52 F. Supp. 681. 
Agreeably, January 15, 1944 was fixed as the 
time within which to file bills of particulars 
and the designation of documents to be used 
in the trial. 

On January 7th, 1944, the government attor- 
neys reported that they had been engaged in 
such preparation but that it would require more 
time, and an order was signed, granting them 
until February 15th. On that date they asked 
for a further extension, and an order was 
granted giving them until February 25th. 

The defendants had waived a jury and the 
cause was set definitely for a trial for May 22, 
1944. 

On February 26, 1944, the United States attor- 
ney, joined by two Special Assistants to the 
Attorney General, filed in the office of the clerk 
of this court, a nolle prosequi, the last para- 
graph of which contained this statement, 

‘Wherefore, it is directed that a nolle prose- 

qui, without prejudice, be entered * * baad 
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On March 1, 1944, the defendants filed their 
motion in opposition to such dismissal without 
prejudice, and asked that the dismissal be with 
prejudice. 


On March 3, 1944, the defendants filed an 
amendment, asking the court to enter an order 
preventing any further prosecution. 


That motion was set for today at 11:00 
o’clock, so that they might be heard before 
the order on the nolle prosequi was signed. 


[Approval of Court Unnecessary to 
Nolle Prosequi] 


An inspection of the nolle prosequi discloses 
that it is addressed to no one, the style of the 
cause is given and the caption shows that it 
is in the District Court of the United States 
for the Dallas division of the northern dis- 
trict of Texas. The line of the prayer thereof, 
quoted above, shows that it is “directed that 
a nolle prosequi, without prejudice, be en- 
tered.” It may be assumed that that office 
can only be performed by the court. The 
court is in charge of the dockets, and there 
is no other authority to make such an entry. 
However, it cannot be said that the formal 
entry by the government that it closes the 
prosecution was, or, is, left to the discretion 
of the court. It is the action of the prose- 
cuting officers and does not have the sanc- 
tion, or, approval, of the court, nor is it 
necessary that such approval be given. They 
seem to be content to ask for a “without 
prejudice” entry. 


The move is not a novel one. The books 
disclose such a right by the plaintiffs in civil 
as well as in criminal proceedings. In a 
criminal proceeding, the prosecuting officer 
usually seeks the permission of the court, in 
order that the prosecuting officer may be 


q 57,218 


57,272 


protected from criticism by the judgment of 
the court that the movement is righteous and 
just. 

[Case in Point] 

One of the interesting cases, recently de- 
cided, and which collates rather correctly 
pertinent decisions, is by Judge Underwood 
of the southern district of Ohio, in 52 F. 
Supp. 774, which arose out of a controversy 
between some of the officers of the Depart- 
ment of Justice and others who were inter- 
ested. 


[Defendants’ Trouble and Expense No Bar to 
Termination of Suit] 

That the defendants have been put to con- 
siderable trouble and expense in the em- 
ployment of counsel, and, otherwise looking 
after their own interests and getting ready 
for trial, seems to be no reason why the 
prosecution may not terminate the proceed- 
ings in the manner chosen here. Even ina 
civil case, unless’ there is a cross-action, that 
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procedure may be followed, before answer, 
but after answer on such conditions as the 
court imposes. Rule 41, Civil Procedure. 
See also Rule 44, Tentative Criminal Rules. 


[Filing of Similar Information No Reason for 
Dismissal with Prejudice) 


Nor is, the fact that an information has 
been filed in another state, which lists the 
same defendants, save the two dismissed, and 
which makes the same allegations, a reason 
why this dismissal should be with prejudice. 
That is a matter that may be presented to 
the other court. It is also a matter that may 
interest the people at large. 


[Indictment Dismissed] 


An order will be signed, dismissing the 
indictment, on the nolle prosequi, with neither 
prejudice nor without prejudice, with an 
exception for both the plaintiff and the de- 
fendants. 


[757,219] Samuel Hoffman v. Riverside and Dan River Cotton Mills, Inc. 


United States District Court, Southern District of New York. Civ. 21-63. February 
16, 1944. 55 Fed. Supp. 130. 


A suit for treble damages, charging that a manufacturer of a certain type of cloth 
conspired with three of its customers to monopolize trade in the cloth as used in suits, by 
agreeing that the manufacturer should sell only to the three customers and that the three 
customers should sell suits made from the cloth at certain agreed prices, is dismissed at the 
close of plaintiff’s evidence, when it appears that plaintiff, a suit salesman, was at no time a 
direct customer of defendant manufacturer, that the cloth has no virtues that could not 
be copied, that there is no evidence of damages, that plaintiff has no business records, that 
defendant manufacturer’s reasons for discontinuing sales to the company which made up 
the suits sold by plaintiff were that the account was unsatisfactory for legitimate business 
reasons, that 73% of defendant manufacturer’s output was sold to a concern other than 
the alleged conspirators so that there would be sufficient competition to prevent price 
control if attempted, and that there is no evidence to establish a conspiracy. 


A manufacturer of a product sold under a trade name, acting alone and under the 
circumstances here disclosed, can pick his customers and refuse to sell to those he does 
not care to do business with, when the product is not a necessity and is not affected with 
the public interest. 


_ _ A conspiracy does not have to be established by direct evidence. The Court has the 
right to look to the conduct of the parties and their acts under all the circumstances. But 
before the Court can find a combination there must be some concrete evidence from which 
it can draw the proper and necessary inferences to establish the conspiracy. 


See a previous opinion in the case, 1941-1943 Court Decisions Supp. { 52,997; and the Sherman 
Act annotations, Vol. 1, | 1260.101, 1640.335. 


For plaintiff: Harry Krause and Benjamin Levine. 
For defendant: Burke & Burke (John H. Schmid and Frank Talbott, Jr., of counsel). 
Judge Symes delivered the memorandum opinion orally. 


Facts of Case 


[Digest] This is an action against the 
manufacturer of a rayon cloth under the- 
name of “Rivercool.” 
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on the anti-trust laws of the United States, 
and alleges that defendants conspired in 1942 
1 un to monopolize the use of “Rivercool” cloth 
The action is based by limiting the sale from defendant manu- 
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facturer to the fellow conspirators, J. Fried- 
man & Co., Smithson Serge Co. and Rose 
Bros., and to limit the manufacture of the 
cloth into men’s suits by the three parties, 
and to control and establish a price of $13.00 
per suit to the retail stores, for resale to the 
general public at the established price of 
$21.50 per suit. 


Plaintiff testified that he had been a cus- 
tomer of defendant, and was the first to dis- 
cover and develop the possibilities of this 
fabric. It is alleged that for three years 
plaintiff had purchased from defendant con- 
siderable quantities of this material which 
he made up into men’s suits and sold to 
retailers. Defendant was the sole and ex- 
clusive producer of this type of cloth, and 
caused the trade name “Rivercool” to be 
widely advertised, so that it became widely 
known and was well popularized in the mar- 
ket. The material is not purchasable from 
any other source. Plaintiff sold its manu- 
factured suits to retail stores at not less 
than $10.75, and the retail stores resold. them 
for $17.95. 

It is alleged that defendant, in addition 
to selling to plaintiff, sold to the three other 
alleged conspirators, who also manufactured 
the material into suits in competition with 
plaintiff. In 1942 defendant required plain- 
tiff, as a condition for the continued sale 
to him of this material, to establish a retail 
store price of $13.00 per suit, to be resold to 
the public at $21.50, and advised plaintiff 
that unless he maintained that price, defend- 
ant would refuse to sell any goods to him. 


It appears from the evidence that plaintiff 
was at no time a customer of defendant. 
He admits that he did no business with de- 
fendant in his own name. It appears that 
when he attempted to develop this material 
and use it, he used the trade name of Tailor- 
Craft Clothes, Inc., a corporation of which 
he apparently owned all the stock. His 
method of doing business was to obtain the 
cloth and have it billed to and delivered to 
Tailor-Craft Company, Inc. He then hired 
a contractor to take the material and make 
it up into suits, which were shipped to cus- 
tomers on order obtained by plaintiff, who 
was a traveling salesman and who made 
trips throughout the country selling these 
suits. Later, the company not proving prof- 
itable, he discontinued business under the 
name of Tailor-Craft, and made a contract 
with Rosenzweig & Pincus to make up the 
suits for a couple of years, which plaintiff 
sold to the trade. Later plaintiff complained 
that Rosenzweig & Pincus were not carrying 
out their oral agreement with him and he 
discontinued operations. 

In 1942 defendant decided to cut down on 
the number of customers they were selling 
“Rivercool” material to, and they notified 
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Rosenzweig & Pincus that they could not 
buy any material for the 1943 trade. Plain- 
tiff, excited at this prospective loss of busi- 
ness, made a protest at defendant’s plant 
in Danville, Virginia. About this time the 
factory had notified Rosenzweig & Pincus 
that their account was unsatisfactory due to 
the fact that they returned too many goods, 
made many complaints, and made deductions 
for damages and other items, and that there- 
fore they would not deal with them further. 

There is also some evidence that about 
this time the Government took part of de- 
fendant’s product, assumedly for war purposes. 


Product Not of Exclusive Nature 


“Rivercool” cloth is simply a very light 
weight cloth designed for summer suits and 
slacks, and there is no evidence that it is 
of such exclusive or peculiar a nature that 
it cannot be imitated or that there are not 
other similar materials of equal virtue on the 
market. 


Monopoly in Trade Name and Goods 


Having built up a trade name and repu- 
tation for certain material, defendant has, 
to some extent, a monopoly on the use of 
that name and the goods it represents in 
dealing with the trade and the general public. 


No Evidence of Conspiracy 


Evidence is lacking upon which the Court 
can base a finding that there was any con- 
spiracy as charged in this bill or that de- 
fendant attempted to dictate the use to which 
Rivercool was put after it was shipped from 
the mill. 


Right to Choose Customers 


The Court knows of no authority which 
says that a manufacturer of a product sold 
under a trade name cannot, acting alone and 
under the circumstances here disclosed, pick 
his customers and refuse to sell to those who 
for any particular reason he does not care to 
do business with. 


Public Interest Not Involved 


This particular cloth does not constitute a 
necessity in the sense that it is affected in 
any way with the public interest, so the rules 
regarding monopoly in necessities do not 
apply. 

There is some evidence that a meeting 
was held at defendant’s office, but there is 
no evidence that the meeting was instigated 
or called by defendant. Several of their 
customers were at the meeting, but defend- 
ant’s representative, though present, took no 
part in the discussion, and when any discus- 
sion of prices occurred, defendant stated 
emphatically that it would have nothing to 
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do with such a deal, and there is no evidence 
of any agreement made at that meeting. A 
conspiracy cannot and does not have to be 
established by direct evidence. The Court 
has the right to look to the conduct of the 
parties and their acts under all the circum- 
stances. But before the Court can find a 
combination there must be some concrete 
evidence from which it can draw the proper 
and necessary inferences to establish the con- 
spiracy. The evidence here wholly fails to 
meet that test. 


No Evidence of Damage 


There is no evidence of any damage. 
Plaintiff has absolutely no records of his 
business, financial transactions, or profits or 


losses. 
Motives of Defendant 


There is no evidence that defendant was 
actuated by any motives other than good 
legitimate business reasons. 
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Sufficient Competition to Prevent Price 
Control 


There is undisputed evidence that the al- 
leged conspirators received only 27% of de- 
fendant’s total production, and that the 
balance of 73% was sold to another concern, 
Atlas Raincoat Company, which used it to 
make up into suits. Thus this 73% would 
afford sufficient competition with the 27% 
which went to the alleged conspirators to 
prevent any price control if any had been 
attempted. 

Finding 

The Court finds that plaintiff was never a 
customer of defendant. There is no evidence 
that he suffered any damage. Furthermore, 
there has been no monopoly shown. 


Motion to Dismiss Granted 


The motion to dismiss on the merits at the 
end of plaintiff’s case is granted. 


[757,220] Electrical Fittings Corporation v. The Thomas & Betts Co. and National 


Electric Products Corporation. 


United States District Court, District of New Jersey. Civil 903. November 10, 1943. 
In an action for treble damages, the complaint charged that defendants, in violation 


of Section 3 of the Clayton Anti-Trust Act and Sections 1 and 2 of the Sherman 
Anti-Trust Act, entered a conspiracy to fix prices in the sale of electrical 
fittings, pursuant to which one defendant licensed manufacturers to manufacture 
a patented device, providing in the license agreement that sale of the patented 
device was restricted to purchasers approved by the licensor. A motion for summary 
judgment filed by defendants is denied as the record is too meager and inadequate to sup- 
port a determination that there is no genuine issue as to any of the material facts. The 
license agreement might have permitted the enforcement of conditions beyond the pur- 


view of the patent monopoly. 


See the Sherman Act annotations, Vol. 1, { 1270.251, 1640.652; and the Clayton Act annotations, 


Vol. 1, | 2023. 


For plaintiff: Darby & Darby (Floyd H. Cress of counsel). 


For defendants: 
counsel). 


Hunt, Hill & Betts (Leavitt J. Hunt and Helen F. Tuohy of 


Memorandum opinion rendered by District Judge SmiruH. 


Nature of Action 


[Digest] This is a civil action for treble 
damages under Section 4 of the Clayton Act. 
The complaint alleges that defendants, in 
violation of Section 3 of the Clayton Act 
and Sections 1 and 2 of the Sherman Act, 
and pursuant to a conspiracy to restrain 
trade, to establish and maintain a monopoly 
in the manufacture and sale of electrical fit- 
tings, to lessen competition in the manufac- 
ture, sale, jobbing and distribution of 
electrical fittings, and to fix prices in the 
sale of electrical fittings, entered into un- 
lawful agreements and committed unlawful 
offenses, to the consequent injury of plain- 
tiff. The action is predicated upon the al- 
leged unlawful use of a patent which was 
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presumptively valid during the period of the 
alleged conspiracy but which has since been 
declared invalid. Thomas & Betts Co. v. 
Steel City Electric Co., 31 Fed. Supp. 812, af- 
firmed, 122 Fed. (2d) 304. 


Record Insufficient for Summary Judgment 


The case is before the Court on a motion 
for summary judgment filed by defendants 
pursuant to Rule 56 of the Rules of Civil 
Procedure, and is submitted on the plead- 
ings, affidavits, and depositions. This record 
is sO meager that it will not support a de- 
termination that there is no genuine issue 
as to any of the material facts, a determina- 
tion essential to the entry of summary judg- 
ment, 
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The record is devoid of any evidence on 
the principal issue raised by the ‘allegation 
that the patent was unlawfully used to re- 
strain trade, to lessen competition, and to 
create a monopoly; on this issue defendants 
rest on the license agreement, several pro- 
visions of which are ambiguous. Defend- 
ants’ contention that plaintiff suffered no 
injury is disputed not only in the affidavits 
but in a deposition upon which defendants 
rely. 

Patent License Agreement 


Defendant National Electric Products 
Corporation, the owner by mesne assign- 
ment of the patent in question, under an 
agreement with defendant Thomas & Betts 
Company, granted to the latter an exclusive 
license under the patent. The latter, in ac- 
cordance with the agreement, granted to 
certain manufacturers a license to manufac- 
ture and sell the invention upon terms and 
conditions prescribed in the license agree- 
ment. The conditions, except those hereinafter 
discussed, were the conventional con- 
ditions intended to secure a fair pecuniary 
return to the owner of the patent, and did 
not violate the anti-trust laws. Bement v. 
National Harrow Co., 186 U. S. 70. 

The license agreement, however, by ex- 
press provision, restricted the sale of the 
patented device to “purchasers” (distributors 
and dealers) included, by the licensor on a 
“list of approved purchasers.” It is appar- 
ent that defendant Thomas & Betts Co. re- 
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served to itself the questionable arbitrary 
power to control the market. It is the 
Court’s observation, but not decision, that 
the license agreement would have permitted 
the enforcement of conditions beyond the 
purview of the patent monopoly. It may 
not have been so used by defendant. How- 
ever, if, as plaintiff alleges, the license agree- 
ment was used by defendants, pursuant to 
an unlawful conspiracy, to restrain trade, to 
lessen competition, and to create a monop- 
oly, not only in the patented device, but in 
related articles of manufacture, the entire 
plan falls within the prohibitions of the anti- 
trust laws. Sola Electric Co. v. Jefferson 
Electric Co., 317 U. S. 173; U. S. v. Umivis 
Lens Co., 316 U. S. 241; U. S. v. Masonite 
Corp., 316 U. S. 265; Morton Salt Co. v. 
G. S. Suppiger Co., 314 U. S. 488. Judgment 
on these issues can be had only upon a trial 
on the merits. 


Motion to Dismiss Denied 


Defendants, pursuant to Rule 12 (b) (6) 
of the Rules of Civil Procedure, move to 
dismiss the complaint on the ground that 
it fails to state a claim upon which relief 
can be granted. The motion is denied. 
Louisiana Farmers’ Protective Union v. Great 
Atlantic & Pacific Tea Co., 131 Fed. (2d) 
419; Stewart-Warner Corp. v. Staley, 42 Fed. 
Supp. 140; C. F. Simonin’s Sons v. American 
Can Co., 30 Fed. Supp. 901; C. E. Stevens 
Co. v. Foster & Kleiser Co., 311 U. S. 243. 


{7 57,221] Cummings-Landau Laundry Machinery Company v. Harry Koplin et al. 


Illinois Supreme Court. 


Docket Nos. 


27396-27422—Agenda 17—January, 1944. 


March 21, 1944. Rehearing denied without change May 11, 1944. 
On a motion to dissolve a temporary injunction restraining violations of exclusive 


agency provisions of a contract, when one party alleged and the other party denied that the 
contract was void under Section 1 of the Sherman Anti-Trust Act, because of provisions fix- 
ing resale prices, a decision of the State Appellate Court holding the contract invalid did not 
deny due process of law by depriving one of the parties of an opportunity to be heard. 
The right to litigate the validity of the contract on the trial of the case on the merits has 
not been denied. Consequently no constitutional question arose in the Appellate Court, 
and under the Civil Practice Act no appeal lies to the State Supreme Court from the judg- 
ment of the State Appellate Court, reversing a decision of the Superior Court holding that 
a motion to dissolve the injunction should be overruled. _ ace : 

In contempt proceedings, upon a hearing for the violation of an injunction, the only 
issues are whether the court had jurisdiction to grant the injunction and whether the 
injunction was violated. The order of a court having jurisdiction is to be obeyed, no matter 
how erroneous, whether the contempt be criminal or civil. A reversal of the order granting 
the injunction, because of the invalidity under the anti-trust laws of the contract, viola- 
tions of which were enjoined, does not abate pending proceedings for contempt for a 
violation of the injunction. 

See the Sherman Act annotations, Vol. 1, J 1250.121, 1660.101, 7091. 

Dismissing writ of error to 316 Ill. App. 306, reported at 1941-1943 Court Decisions Supp. 
{| 52,867, and reversing 319 Ill. App. 252, reported at 1941-1943 Court Decisions Supp. J 52,946. 


For plaintiff in error and appellant: Gurman & Eberle, and Poppenhusen, Johnston, 
Thompson & Raymond (Floyd E. Thompson and Samuel P. Gurman of counsel). 

For defendants in error and appellees: Levinson, Becker, Peebles & Swiren (Don 
M. Peebles, Herbert Portes and Theodore R. Sherwin of counsel). 
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[Facts of Case] 


Mr. Cuier Justice SmitH delivered the 
opinion of the court: 


In 1935, The Zephyr Laundry Machinery Com- 
pany, hereinafter referred to as Zephyr, was 
engaged in the business of manufacturing laun- 
dry and dry-cleaning machinery and equipment. 
These products were sold under the trade name 
of ‘‘Zephyr.’’ At the same time, Murray Cohn 
was engaged in the business of selling similar 
machinery and equipment. On December 2, 
1935, these parties entered into an agreement 
which was therein designated as a sales agree- 
ment for exclusive territory. Under this agree- 
ment, Cohn agreed to purchase from Zephyr, 
and Zephyr agreed to sell to him, laundry and 
dry-cleaning machinery, parts, accessories and 
equipment. It was recited in the contract, that 
it was agreed, and, for the purposes of the con- 
tract it should be considered as _ having 
been made in the city of Chicago, and all 
sales thereunder likewise made in the city of 
Chicago. The agreement was to be in force for 
a term of three years. It contained an auto- 
matic renewal clause for like three-year periods, 
successively. It was provided, however, that 
during the second three-year renewal period, 
either party might terminate the contract upon 
giving to the other party one hundred and 
twenty days’ notice of the intention so to do. 

By the contract Zephyr granted to Cohn the 
sole and exclusive right to the sale and dis- 
tribution of all laundry and dry-cleaning ma- 
chinery, parts, accessories and equipment, 
manufactured or sold by it, or its subsidiaries, 
or any corporation, firm or partnership which 
it controlled, or its successors or assigns, in 
certain territory described, in certain States 
enumerated in the contract. The contract con- 
tained further provisions relating in detail to 
the manner in which the purchases should be 
made and as to payment therefor. It is con- 
tended that it gave to Zephyr the power to fix 
the prices at which the machinery and equip- 
ment should be sold by Cohn. 

In May, 1937, Cohn assigned the contract to 
Cummings-Landau Laundry Machinery Com- 
pany. This company will hereinafter be re- 
ferred to as Cummings-Landau. In January, 
1940, Zephyr assigned its interest in the contract 
to Harry Koplin, doing business as The Zephyr 
Company. This assignment was consented to 
by Cummings-Landau. The record indicates 
that at all times Zephyr belonged to Koplin 
and Cummings-Landau belonged to Cohn, Kop- 
lin was doing business interchangeably in the 
name of the corporation, in his own name indi- 
vidually, and in the name of the corporation as 
a trade name. The same is true of Cohn, He 
was doing business in his own name individ- 
ually, and in the corporate name of Cummings- 
Landau, interchangeably. It is apparent that 
the real parties, at all times, were Koplin on 
one side and Cohn on the other. The corpora- 
tions, if there were such, and the corporate 
names, on both sides, were used only as a con- 
venience, or alter ego of the individuals, 


[Court Proceedings] 


On April 14, 1941, Cummings-Landau filed 
the complaint in cause No. 27396, against Zepyhr 
and Koplin and others, doing business under 
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various trade names. The complaint alleged 
that the defendants had violated the exclusive 
sales provisions of the contract of December 2, 
1935, and that the defendants had engaged in 
making sales of the character mentioned in the 
contract, in Cummings-Landau’s exclusive terri- 
tory, in competition with it, in violation there- 
of. The prayer of the complaint was that a 
permanent injunction issue, restraining Zephyr 
and Koplin from making sales or interfering 
with the exclusive agency granted to Cummings- 
Landau by the contract, in the territory 
described in the contract. It also asked for judg- 
ment for damages and for a temporary writ 
of injunction. 

On May 28, 1941, after answers were filed, 
and upon a hearing in which counsel for both 
parties participated, a temporary injunction was 
granted as prayed in the complaint. There- 
after, on May 1, 1942, a motion was filed by 
Zephyr, Koplin and others, to dissolve the 
temporary injunction. Upon a hearing the 
motion was denied. From the order denying 
the motion to dissolve the injunction, an appeal 
was taken to the Appellate Court, First Dis- 
trict, by Zephyr and Koplin. 

Cause No. 27422 originated in a petition filed 
in the pending suit, on January 9, 1942, by 
Cummings Landau for a rule on Zephyr and 
Koplin to show cause why they should not be 
held in contempt for a violation of the tempo- 
rary injunction. An answer was filed to this 
petition. Upon a hearing on March 31, 1942, 
the court found Zephyr and Koplin guilty of 
contempt. They were ordered, jointly, to pay 
a fine of $3000. It was further ordered that 
Koplin stand committed to the county jail until 
the fine was paid. An appeal from that order 
was taken by Zephyr and Koplin to the Appel- 
late Court for the First District. 

On the appeal from the motion to dissolve 
the injunction, the Appellate Court held that 
the contract violated the Sherman Anti-Trust 
Act. (15 U.S.C. A. 1.) This holding was based 
on the provisions of the contract relative to the 
prices at which the machinery and equipment 
should be sold by Cohn. It reversed the order 
of the superior court, overruling the motion to 
dissolve the injunction. To reverse that de- 
cision of the Appellate Court, the writ of error 
was sued out of this court by Cummings-Landau 
in cause No. 27396. 

On the appeal from the order adjudging 
Zephyr and Koplin guilty of contempt, the Ap- 
pellate Court held that inasmuch as it had held 
the contract invalid on the appeal from the 
order denying the motion to dissolve the in- 
junction, the contempt proceedings abated. It 
was of the opinion that the parties could not 
be held in contempt, because the order grant- 
ing the injunction had been reversed. It re- 
versed the order of the trial court. On petition 
of Cummings-Landau we granted leave to ap- 
peal from that judgment of the Appellant Court. 
This is cause No. 27422. The two cases have 
been consolidated for opinion in this court. 


[Appeal from Order Overruling Motion to 
Dismiss Injunction] 


We will first dispose of cause No. 27396, 
which is here on writ of error. As already 
stated, this case was heard by the Appellate 
Court on an appeal of Zephyr and Koplin 
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from the order of the trial court overruling 
their motion to dissolve the temporary in- 
junction. The appeal was taken under sec- 
tion 78 of the Civil Practice Act. The order 
denying the motion to dissolve the injunc- 
tion was an interlocutory order, from which 
the right of appeal is allowed by that sec- 
tion. There was, therefore. no right of an 
appeal to this court from the judgment of 
the Appellate Court. Said section expressly 
so provides. Cummings-Landau, however, 
seeks to sustain the jurisdiction of this court 
on writ of error on the ground that a con- 
stitutional question is involved, which ques- 
tion first arose in the Appellate Court, under 
the rule announced by this court in several 
cases. 

The rule is well settled that where a con- 
stitutional question first arises in the Ap- 
pellate Court, this court has jurisdiction to 
review the judgment of the Appellate Court, 
on writ of error. This rule was not changed 
by the Practice Act. Goodrich v. Sprague, 
376 Ill. 80; Corcoran v. City of Chicago, 373 
Ill. 567; Burket v. Reliance Bank & Trust 
Co., 366 Ill. 98; Spencer v. Chicago City Rail- 
way Co., 366 Ill. 120. 


[Motion to Dismiss Writ of Error] 


A motion was made in this court to dis- 
miss the writ of error on the ground that 
no constitutional question is involved, aris- 
ing out of the judgment of the Appellate 
Court. The motion was taken with the case. 
We will first direct our attention to the 
disposition of that motion. 


[Assertion of Plaintiff in Error} 


The constitutional question relied upon by 
plaintiff in error is its assertion that because 
the Appellate Court held the contract on 
which the suit was based invalid, it was 
thereby denied due process of law, in viola- 
tion of section 2 of article II of the consti- 
tution, and section 1 of the fourteenth 
amendment to the Federal constitution. The 
argument is that the validity of the contract 
was not involved in the order overruling the 
motion to dissolve the injunction, that being 
the order from which the appeal was taken. 
It is further contended that the Appellate 
Court had no right to determine that ques- 
tion; that the Appellate Court having held 
the contract invalid, plaintiff in error was 
foreclosed by that holding from thereafter 
litigating the validity of the contract on the 
trial of the case, on the merits, in the trial 
court. 


[Opportunity for Hearing Was Given] 


If it is true, as contended, that the Ap- 
pellate Court had no right to consider the 
validity of the contract and adjudicate that 
question on the appeal from the interlocu- 
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tory order, the contention would have to 
be sustained under Durkin v. Hey, 376 Il. 
292, and Walter Cabinet Co. v. Russell, 250 
Ill. 416. As already stated, the contention 
of plaintiff in error, on this jurisdictional 
question, is based upon its assertion that the 
Appellate Court, on the appeal from the 
interlocutory order denying the motion to 
dissolve the injunction, had no right or 
power to adjudicate the validity of the con- 
tract, or to determine whether the contract 
had been terminated. The determination of 
this question depends upon the issues which 
were presented to the Appellate Court by 
that appeal. If the validity of the contract 
and the question whether it had been ter- 
minated were issues in the trial court on 
the motion to dissolve the temporary in- 
junction, then those issues were properly 
before the Appellate Court on the appeal, 
regardless of the fact that it was an appeal 
from an interlocutory order. If the Appel- 
late Court, in adjudicating those issues, was 
acting within the scope of its authority in 
reviewing an interlocutory order, and within 
the scope of the issues presented by the 
record before it, then its decision did not 
deny to any party litigant the right to be 
heard. To state it differently, if those ques- 
tions were raised by the motion to dissolve 
the injunction, plaintiff in error had the op- 
portunity to be heard upon those issues, 
both in the trial court and in the Appellate 
Court. In this situation it has not been 
denied the right to be heard, and its con- 
stitutional rights were not invaded by the 
decision of the Appellate Court. In that 
case no constitutional question arose in the 
Appellate Court. Plaintiff in error was not 
denied due process of law, because it had 
had an opportunity for a hearing, and it 
actually had a hearing on both of those 
questions, both in the trial court and in the 
Appellate Court. 

The motion to dissolve the injunction, in 
paragraph 9, alleged specifically that the con- 
tract was contrary to public policy, and 
illegal and void under section 1 of the Sher- 
man Anti-Trust Act, passed by Congress. 
(15 U. S.C. A. 1.) By paragraph 3 of the 
motion, it was alleged, also, that the con- 
tract had been terminated in accordance 
with the provisions thereof, by notice given 
by Zephyr. The answer of plaintiff in error 
to this motion, by paragraph 9, specifically 
denied that the contract was within the 
condemnation of section 1 of the Sherman 
Anti-Trust Act. By paragraph 5 of the 
answer, it was specifically denied that the 
contract was terminated, as set forth in 
paragraph 3 of the motion to dissolve. 


As a result of these pleadings, the issues 
of whether the contract was invalid under 
section 1 of the Sherman Anti-Trust Act, 
and whether it had been terminated by no- 
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tice given in the manner provided in the 
contract, were squarely raised and presented 
to the trial court by the motion to dissolve 
and the answer thereto. The appeal from the 
order entered upon the motion to dissolve 
and the answer thereto definitely presented 
those issues to the Appellate Court. The 
Appellate Court was compelled to decide 
both of those issues. It could not do other- 
wise. They had been raised by the parties 
in the court below and issue joined thereon. 
Plaintiff in error had an opportunity to be 
heard, both in the trial court and in the 
Appellate Court, on those issues. Clearly, 
there can be no contention that these ques- 
tions were determined against plaintiff in 
error without giving it an opportunity to be 
heard. They were issues both in the trial 
court and in the Appellate Court. Plaintiff 
in error had an opportunity to be heard, 
and was heard, on those issues, in both courts. 

In this state of the record, it can hardly 
be contended that the Appellate Court de- 
cided those issues without affording to plain- 
tiff in error an opportunity to be heard 
thereon. Plaintiff in error was not denied 
a hearing. By passing on those issues, 
which were issues in the case on the appeal, 
the judgment of the Appellate Court did 
not raise the constitutional question of the 
denial to plaintiff in error of the right to a 
hearing. In this situation, the jurisdiction 
of this court, on writ of error, cannot be 
sustained. 


[Right to Litigate Validity of Contract in Trial 
on Merits] 


It was argued in the Appellate Court, in 
the petition for rehearing, and is argued 
here, that the Appellate Court having found 
the contract invalid, plaintiff in error, upon 
the trial of the case in the trial court, 
upon the merits, will be confronted with the 
proposition that the Appellate Court has 
held the contract invalid; that as a result its 
right to litigate the validity of the contract 
on the trial of the case, on the merits, has 
been denied. This is not true. The case 
was tried in the Appellate Court on the ap- 
peal from the interlocutory order denying 
the motion to dissolve the injunction, upon 
the issues raised by that motion and the 
answer thereto. The Appellate Court passed 
upon the record and the issues presented 
on that appeal. Upon that record it found 
the contract invalid, and for that reason or- 
dered the injunction dissolved. In its opinion 
it carefully guarded against the situation 
which plaintiff in error anticipates, by in- 
serting in the supplemental opinion the fol- 
lowing language: “It is obvious that when 
the case is heard on its merits, both parties 
will be permitted to put in competent evi- 
dence tending to show that the contract is 
valid or invalid.” 
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No evidence touching the validity or in- 
validity of the contract was heard on the 
motion to dissolve the injunction. It was 
made an issue by the allegations in the mo- 
tion and the denial thereof in the answer. 
A report of the proceedings in the trial 
court was contained in the record on appeal. 
This report of proceedings shows that all 
the evidence offered on the hearing was a 
letter written by Zephyr, purporting to ter- 
minate the contract, and Cummings-Lan- 
dau’s reply thereto. These letters were 
offered in evidence on the issue of whether 
the contract had been terminated. The Ap- 
pellate Court was, therefore, compelled to 
determine the validity of the contract upon 
the face of the motion and the answer there- 
to, together with an examination of the 
contract itself, which was in the record, as 
a part of the complaint. It was compelled 
to determine the issue of whether the con- 
tract had been terminated by the letter 
offered in evidence, in support of this alle- 
gation in the motion. These issues were 
also raised by the complaint and the answer 
thereto. When the cause comes on for 
hearing in the superior court, on the merits, 
either side will have the right to offer any 
proof they may desire upon those issues. 
Upon such evidence, including an examina- 
tion of the contract itself, the trial court 
will be at liberty to, and must, decide those 
issues. The decision of the issues by the 
Appellate Court, on record before it, will 
not preclude the trial court from deciding 
the same issues on the record made in the 
hearing on the merits, no matter how they 
may have been decided by the Appellate 
Court on the record before it. The fears of 
plaintiff in error as to the influence the 
decision of the Appellate Court may have 
on the trial court, are not necessarily well 
founded. Of course, if the question of the 
validity of the contract should be presented 
to the trial court solely upon the record 
which was before the Appellate Court, it 
will be its duty to follow the decision of 
that court. Plaintiff in error having, by its 
answer to the complaint, joined issue on the 
allegation in the complaint as to the in- 
validity of the contract, it must be pre- 
sumed that it will offer evidence on that 
issue on the trial on the merits. 


[No Constitutional Question in Appellate 
Court] 


The motion to dismiss the writ of error 
will have to be sustained in cause No, 27396. 
The record does not show that a constitu- 
tional question arose in the Appellate Court. 
The decision of that court did not deny to 
plaintiff in error a hearing on any question 
which it decided. 
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[Question as to Contempt] 


This brings us to the consideration of 
cause No. 27422. The sole question pre- 
sented by the appeal in this case is whether 
the order punishing Zephyr and Koplin, for 
contempt for a violation of the injunction, 
can be sustained after the order granting 
the injunction has been reversed. To state 
it differently, the question is, Does the vaca- 
tion or reversal of an order granting an 
injunction abate all pending proceedings tor 
contempt for a violation thereof. Many de- 
cisions of this court have been cited on both 
sides, pointing out the difference between 
cases involving criminal contempt and civil 
contempt. This distinction is not always 
easy to define. In many cases the elements 
of both may be present. In this class of 
cases proceedings to punish the offender may 
be well calculated to preserve the civil rights 
of the parties and the same acts may con- 
stitute contumacious conduct against the 
dignity of the court. This is particularly 
true in injunction cases. The question of 
whether contempt is civil or criminal has 
usually arisen in connection with the con- 
sideration of the proper method of review, 
—whether by appeal, as in civil cases, or by 
writ of error, as in criminal cases. None 
of the cases cited, however, throw much 
light on the question here involved. We 
are not convinced that this distinction, alone, 
is decisive here. 

The Appellate Court held that when the 
order granting the injunction was reversed 
by it, the proceedings for contempt, then 
pending. for a violation of the injunction 
were abated. (Cummings-Landau Laundry 
Machinery Co. v. Koplin, 316 Ill. App. 306.) 
To sustain this decision, appellees contend 
that this case is one for civil contempt. It 
is argued that the injunction was issued 
solely to preserve the rights of the parties; 
that the proceeding for contempt was not 
for the protection of the orders and dignity 
of the court, but solely for the benefit of 
the parties. Upon this premise it is con- 
tended that the proceeding for contempt did 
not survive the reversal of the order grant- 
ing the injunction. This contention is based 
upon the case of Eastman, Trustee, v. Dole, 
213 Ill. App. 364. That case was also cited 
and relied upon by the Appellate Court in 
its opinion. The facts in that case were 
materially different from the facts here in- 
volved. There, the person held in contempt 
had been ordered to pay over certain money 
in his hands to definite parties named in an 
order entered by the court. The court 
found him guilty of contempt in refusing to 
obey the order and adjudged that he pay a 
fine of $500, and that he stand committed 
to jail until he complied with the previous 
orders, by paying over the money as ordered. 
‘While an appeal was pending from the order 
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imposing the punishment for contempt, the 
suit in which the original orders for the 
payment of the money were entered, was 
tried on the merits. On that hearing the 
trial court, by its final decree, found that the 
persons to whom the money was ordered 
paid, by its previous orders, were not en- 
titled thereto. Those previous orders were 
vacated by the final decree. These facts 
were called to the attention of the Appellate 
Court by a motion to reverse the order 
imposing the punishment for contempt. 

It is true that the Appellate Court, in the 
cited case, held, in substance, that the vaca- 
tion of the order granting a temporary in- 
junction abated all proceedings for contempt 
for a violation thereof. That decision is 
based upon a somewhat elaborate analysis 
of the distinction between civil and criminal 
contempt. While the decisions of this court 
cited in that case sustain the opinion as 
to this distinction, they do not sustain the 
conclusion which was reached. Few cases 
have been cited on the crucial question 
here involved. 


[Similar Cases Cited] 


The only cases cited by appellees on this 
question, other than Eastman, Trustee, v. 
Dole, are O’Brien v. People ex rel. Kellogg 
Switchboard & Supply Co., 216 Ill. 354, and 
People v. Diedrich, 141 Ill. 665. In the 
O’Brien case the court first stated the uni- 
versal rule that, in a proceeding for con- 
tempt, the order granting the injunction can 
only be attacked on jurisdictional grounds. 
What was said by the court pointing out 
the distinction between civil and criminal 
contempt was in answer to the contention 
that the defendants should have been dis- 
charged upon their sworn answer which, 
they contended, purged them of the alleged 
contempt. The court, after discussing the 


. difference between civil and criminal con- 


tempt, held that the contempt proceedings, 
for the violation of the injunction, were not 
purely criminal in nature, and that the sworn 
answer did not entitle the defendants to 
discharge. 

In the Diedrich case the suit was based on 
a contract, the provisions of which, in many 
respects, were similar to the contract in- 
volved in this case. In that case the de- 
fendant was enjoined from the manufacture 
and sale of a certain type of furnaces which 
was claimed to infringe upon the rights of 
the complainant. The defendant was found 
euilty of violating the injunction and sen- 
tenced to pay a fine. From the order impos- 
ing the punishment, he appealed to the 
Appellate Court. That court reversed the 
order of the trial court. Upon further appeal 
to this court, a motion was made to dismiss 
the appeal on the ground that the proceed- 
ings were criminal and that no appeal could 
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be taken by the People from the judgment 
of the Appellate Court. What was said by 
the court there in pointing out the distinc- 
tion between criminal and civil contempt, 
was said in passing on the motion to dismiss 
the appeal. Neither of thase cases supports 
the contentions of appellees. They do sus- 
tain appellees’ contention as to the distinc- 
tion between civil and criminal contempt. 
They are not authority for the contention 
that proceedings for contempt for the viola- 
tion of an injunction, issued for the protec- 
tion of the rights of private litigants, abate 
upon the vacation or reversal of the order 
granting the injunction. 


Our own investigation discloses that 
there are only a few cases on the subject. 
The only case in our own decisions, exactly 
in point, is Crook v. People, 16 Ill. 534. The 
identical question was there involved. A 
temporary injunction had been issued. 
While it was in force, a contempt proceed- 
ing was instituted in the same case for the 
violation of the injunction. That was a 
case exactly like this. The injunction was 
issued in aid of the rights of the parties to 
the suit. Under the decision it was a case 
of civil contempt. The contempt proceed- 
ings were commenced and continued in the 
same proceedings, but entitled separately as 
The People against the parties alleged to 
be in contempt. The attachment was served 
and the parties entered into recognizance 
for their further appearance in the contempt 
proceedings. Before there was any hearing 
on the proceedings for contempt, the order 
granting the injunction was vacated. There- 
after, a hearing was had in the contempt 
proceedings and the penalties imposed. The 
order finding the defendants guilty of con- 
tempt was appealed to this court. It was 
there said: “The first objection we notice 
is, that no attachment for a contempt, by 
breach of an injunction, can issue, after the 
dissolution of the injunction. The case 
cited, Moat v. Holbein, 2 Edw. Ch. R. 188, 
does not lay down the rule in reference 
to issuing an alias attachment after dis- 
solution. The party there had never been 
charged and proceeded against for the al- 
leged contempt, during the continuance of 
the injunction. Here they had been under 
recognizance to answer. When the charge 
is made, it becomes a distinct proceeding 
on behalf of the people, and will not depend 
upon the continuance of the injunction. 
Although an application for an attachment 
originally, might be refused, after dissolu- 
tion of the injunction, yet a pending ac- 
cusation would not be dismissed.” In 
conclusion, the court said: ‘When the at- 
tachment had been granted for the breach, 
and a prosecution instituted to punish its 
authors, the bill might well be dismissed, 
and the complainant proceed at law to re- 
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cover his damages, while he proceeded with 
the attachment for redress by fine for con- 
tempt. We do not think this proceeding 
was discontinued by dismissing the bill.” 
This case has been cited with approval 
in many subsequent decisions. It is the 
only case in our decisions, however, in which 
the question was directly presented and 
decided. In a note to Canavan v. Canavan, 
(N. M.) 51 L. R. A. (n. s.) 972, it is stated, 
quoting from Smith v. Reno, 6 How. Pr. 
124, 1 Code Rep. (n. s.) 405, “So long as it 
(the injunction) remained an order of the 
court, so long he was bound to regard it. 
The fact that it has now been dissolved will 
furnish no protection to him for its viola- 
tion, while it remained in force.” The note 
there cites Crook v. People, 16 Ill. 534; 
Weidner v. Friedman, 126 Tenn. 677, 42 
TERA Gnu se LO4 Tal SL St Wee 56: 


In Merrimack River Sav. Bank v. Clay 
Center, 219 U. S. 527, 55 L. ed. 320, 31 S. Ct. 
295, it was held that one who has been 
temporarily enjoined is not released from 
punishment for contempt, for the violation 
of the injunction, by affirmance of a decree 
dismissing the bill and discharging the in- 
junction, even where the violation occurred 
after affrmance, but before the mandate was 
issued. 


Appellees call our attention to the case 
of Salvage Process Corp. v. Acme Tank 
Cleaning Process Corp., 86 Fed. (2d) 727. 
Great reliance is placed upon this case. In 
the main it supports appellees’ contention. 
It is based largely, however, upon Worden 
wv, Searls, 121 WS. 14,7 SiCt. 814530. ed: 
853. That case is not authority for the con- 
clusion there reached. In that case the 
order granting a preliminary injunction was 
reversed, as unwarranted and improper. 
The cause was remanded with directions to 
dismiss the bill. In its opinion, however, 
the court said: ‘The final decree of the 
circuit court and the orders of March 6, 
1882, and October 9, 1882, are reversed, and 
the case is remanded to that court with 
directions to dismiss the bill, with costs, 
but without prejudice to the power and right 
of the circuit court to punish the contempt 
referred to in those orders by a proper 
proceeding. The preliminary injunction was 
in force until set aside.” The orders of 
March 6 and October 9, 1882, were the 
orders imposing the penalties for contempt. 
That was clearly a case of civil contempt. 
The fines imposed were, by both orders, 
directed to be paid to the plaintiff, as 
damages. 


Counsel for appellees have cited no other 
cases bearing upon the particular question 
here involved. The other cases cited relate 
to the distinction between civil and criminal 
contempt. 
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[Contempt Order Should Not Have 
Been Reversed 


It is our conclusion that the contention 
of appellees can not be sustained. The 
decision of the Appellate Court in this case 
and the case of Eastman, Trustee, v. Dole, 
on which it is based, are out of harmony 
with many decisions of this court. The 
punishment in this case was inflicted for 
the violation of the injunctional order of the 
court. It has been held repeatedly, by this 
and other courts, that upon a hearing for 
the violation of an injunction, the only 
question open for consideration is whether 
the court had jurisdiction in any event to 
grant the injunction, regardless of the fact 
that it may have been erroneously granted. 
If the case belongs to the general class 
of cases of which the court has jurisdiction, 
then it has jurisdiction to grant an injunc- 
tion, although its order in granting the same 
may have been erroneously entered. The 
question of whether the court rightfully or 
erroneously granted the injunction is not 
open to litigation on a citation for contempt. 
If the court has jurisdiction of the cause, 
an injunction granted in the exercise of such 
jurisdiction must be obeyed. The only issue 
in the contempt proceedings is whether the 
injunction has been violated. Anderson and 
Lind Manf. Co. v. Carpenters’ Council, 308 
Ill. 488; People v. McWeeney, 259 Ill. 161; 
Flannery v. People, 225 Ill. 62; Christian 
Hospital v. People ex rel. Murphy, 223 Il. 
244; Leopold v. People, 140 Ill. 552. 


In Lyon & Healey v. Piano Workers’ Int'l 
Union, 289 Ill. 17, it was said: 


“Jurisdiction is the power to hear and deter- 
mine the matter in controversy between parties, 
and if the law gives the court power to render 
a judgment or decree then the court has juris- 
diction. Jurisdiction does not depend upon the 
correctness of the decision and is not lost by an 
erroneous decision. Where a court has before 
it a party complainant asking that an injunction 
issue on a bill stating a case belonging to a 
class within the general equity jurisdiction of 
the court, and also the party against whom the 
injunction is asked, the court has jurisdiction 
to decide whether an injunction ought to issue 
and the character of the injunction, and should 
the court err in ordering an injunction to issue 
when one ought not to issue or in ordering an 
injunction broader in its terms than is justified 
by the bill its decree will be reversed, but the 
error will be no defense to an attachment for 
contempt for violating the injunction. The 
error does not deprive the court of its jurisdic- 
tion and the decree is binding upon the de- 
fendant until vacated or set aside. (Franklin 
Union v. People, 220 Ill. 355.) A party may 
refuse to obey an order where the court had no 
jurisdiction to make it, but not on the ground 
that it was erroneously made. An order made 
in the exercise of jurisdiction, though errone- 
ous, must be obeyed until modified or set aside 
by the court making it or reversed by an ap- 
pellate court. (Court Rose Foresters of America 
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v. Corna, 279 Ill. 605; Christian Hospital v. 
People, 223 id. 244.) There can be no doubt 
that the circuit court of Cook county had juris- 
diction of the subject matter and the parties. 
It had jurisdiction to determine whether the 
bill was sufficient to justify the issue of an in- 
junction and the character of the injunction 
which should issue. Whether the bill stated a 
cause of action for which an injunction shoula 
be granted, or whether the affidavits sufficiently 
establish the facts upon which an injunction 
should be granted, are questions of no impor- 
tance upon the hearing of a charge of contempt 
for violating the injunction which the court or- 
dered. If the bill was insufficient it should have 
been tested by a demurrer and not by disobedi- 
ence of the writ. (Court Rose Foresters of 
America v. Corna, supra.) If its averments 
were not true a motion should have been made 
to dissolve the injunction, but until it was dis- 
solved the appellants were bound to obey it. 
The sufficiency of the bill is not before us for 
determination. Neither is the question whether 
the scope of the injunction is broader than the 
allegations of the bill. Those questions can 
arise only on a direct proceeding for the review 
of the order granting the injunction.’’ 


The principle is of universal force that the 
order or judgment of a court having juris- 
diction is to be obeyed, no matter how 
clearly it may be erroneous. This is the 
rule whether the contempt be technically 
defined as criminal or civil. On an appeal 
from an order committing a defendant for 
contempt for the violation of an order of 
the court, no error in such prior order can 
be considered. The only question as to such 
prior order that can be considered is 
whether the court had jurisdiction to make 
it. Tolman v. Jones, 114 Ill. 147. 


In People ex rel. Emmerson v. Lee, 311 Ill. 
552, the following language was used: 
“The circuit court had jurisdiction to grant 
the injunction, and the plaintiffs in error could 
not refuse to obey it even if it was erroneously 
granted, and in the proceeding against them 
for contempt the only issue involved was 
whether the injunction had been violated. Tol- 
man v. Jones, 114 Ill. 147; Leopold v. People, 
140 id. 552; Christian Hospital v. People, 223 
id. 244; Flannery v. People, 225 id. 62; People 
uv. McWeeney, 259 id. 161; People v. Clark, 268 
id. 156; Lyon & Healy v. Piano Workers’ In- 
ternational ,Union, 289 id. 176; Anderson & 
Lind Manf. Co. v. Carpenters’ District Council, 
308 id. 488.’’ 


It would certainly be an innovation and 
establish a dangerous precedent to hold 
that the power of a court to punish for 
contempt for a violation of its injunctional, 
or other, orders, is dependent upon the 
affirmance of such orders by the highest 
court to which an appeal might be taken. 
If that were the rule, the powers of courts 
to preserve the status quo of litigation during 
the pendency thereof, would be entirely 
frustrated. It has always been the rule that 
courts of equity have power, upon a proper 
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showing, to preserve the status of the par- 
ties, as well as the subject matter of the 
litigation until its final determination. 
Neither the court nor the parties in interest, 
as a condition to the exercise of such power, 
must guarantee the final result. The rule 
that, even though the court may erroneously 
grant an injunction, the writ must be 
obeyed, is too well settled to admit of doubt. 


[Injunction Flagranily Violated] 


There is ample evidence in the record 
showing that the injunction had _ been 
flagrantly violated. The conduct of Zephyr 
and Koplin, shown by the record, demon- 
strates their utter disregard for the process 
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of the court. Such acts constituted a clear 
violation of the injunction and a total dis- 
regard for the dignity of the court. Such 
acts cannot be tolerated by the courts. 


[Writ of Error Dismissed; Judgment 
of Appellate Court Reversed] 


In cause No. 27396, the writ of error is 
dismissed. In cause No. 27422, the judg- 
ment of the Appellate Court for the First 
District is reversed, and the order of the 
superior court of Cook county is affirmed. 

Cause No. 27396, writ of error dismissed. 


Cause No. 27422, judgment of Appellate 
Court reversed, order of superior court 
affirmed. 


[| 57,222] People ex rel. Massarsky v. Adams. 


New York Supreme Court, New York County. Special Term, Part II. 


Law Journal 1105, March 21, 1944. 


111 New York 


Under Section 345 of the New York General Business Law, a member of an wnincorpo- 


rated labor union who furnished records of the union in response to subpoenas in con- 
nection with an investigation into the union’s activities under the state anti-trust laws was 
entitled to immunity from prosecution under the anti-trust laws. Section 345 not only 
offers immunity; it peremptorily enjoins prosecution. It is immaterial whether the person 
subpoenaed has any proprietary interest in the records, and it is immaterial what use, 


if any, the attorney-general made of the records produced. 
See the New York General Business Law, Sections 340 and 345, Vol. 2, 8615.65. 


Opinion rendered by Mr. Justice EDER. 


Facts of Case 


[Digest] Habeas corpus proceeding. Relator 
was indicted for violations of Section 340, 
New York General Business Law, com- 
monly known as the Donnelly Act, and 
related offenses. Congress of Industrial 
Unions is a voluntary association of in- 
dividuals of whom the relator is one, and 
its functions were concerned with labor 
activities. The attorney-general, in con- 
nection with an investigation into the asso- 
ciation’s activities under the authority of 
the Donnelly Act, issued two subpoenas 
directed to the Congress of Industrial 
Unions, and these were served upon the 
relator as a person in charge of,its records. 
The relator delivered to the attorney-general 
divers records of the association. These 
were presented to and received in evidence 
by the grand jury which later returned 
indictments against the relator and others. 
The relator was arraigned, pleaded to the 
indictments and was released on bail. He 
subsequently surrendered and then sued out 
the instant writ of habeas corpus. 


Claim in Support of Writ of Habeas Corpus 


The basic claim advanced in support of 
the writ is that by virtue of the provisions 
of Section 345 of the General Business Law, 
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the relator was granted absolute immunity 
against criminal prosecution on account of 
any transaction concerning which he pro- 
duced any evidence. 


Contention of State 


The affidavit of the assistant attorney- 
general alleges that the matters mentioned 
in the indictments were not reflected in the 
books and records produced by the relator 
and that it was necessary to establish those 
matters by evidence that was in no way 
connected with such books and records. 


Sufficient Proof Made by Relator 


Proof was made by the relator, which the 
Court considers sufficient. No proof was 
forthcoming on behalf of the People in sub- 
stantiation of the assistant attorney- 
general’s allegation. 


Questions Presented 


The fundamental questions presented are 
(1) whether the relator comes within the 
purview and sheltering protection of Section 
345, and (2) if so, is habeas corpus the 
proper remedy or must the relator seek his 
discharge from custody in the Court of 
General Sessions. 
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Habeas Corpus Held Proper Remedy 


The Court has come to the conclusion 
that the relator has properly invoked the 
writ of habeas corpus and that it is an appro- 
priate remedy. 

_ Section 345 of the General Business Law 
is very broad in scope and is far reaching. 
While it is one of immunity, it is a statute 
of peremptory prohibition as well. A stat- 
ute of immunity confers rights of exemption 
only. Immunity does not divest a court of 
the jurisdiction and power to act which it 
otherwise possesses over person and subject 
matter; its effect is merely to enable the 
beneficiary of the exemption to avail him- 
self of it if he elects to do so; and this he 
may do in the forum in which he is brought 
to answer. A_ statutory prohibition is 
another matter; there, authority and power 
to act are withdrawn; it operates as an 
ab tmitio arrestment; it is a stoppage and 
restraint on the part of a court, tribunal or 
public official to act or to proceed; its effect 
is the denial of jurisdiction, or the denial 
to proceed in a particular instance. Here, 
in addition to granting immunity the statute 
enjoins any prosecution; the language is 
explicit and peremptory. Where prosecu- 
tion is prohibited defendant need not wait 
until the trial to urge the claim and seek 
release, but he may challenge the power 
of the court to act, or the legality of the 
prosecution, in the first instance, by habeas 
corpus. People ex rel. Stabile v. Warden, 
202 N. Y. 138; People ex rel. Bullock v. 
Hayes, 215 N. Y. 172; Matter of Hans Niel- 
sen, 131 U.S. 176. While in those cases the 
prohibition against prosecution was a con- 
stitutional one, and, in the case at bar, it 
is statutory, the same principle is applicable. 

The motion to dismiss the proceeding 
herein upon the ground that habeas corpus 
cannot be invoked and maintained is ac- 
cordingly denied. 


Immunity Extends to Custodian of Records 


The next point for consideration is 
whether the protection afforded by Section 
345 is available to the relator. The Court 
thinks that it is. The People make the 
point that the subpoenas did not require 
the relator to produce any of his records; 
that what he produced was not his personal 
or individual property but that of the Con- 
gress of Industrial Unions, a separate and 
distinct entity, wholly apart from the of- 
ficers and members composing it, and that 
the immunity would extend only to the 
association and not to its officers and mem- 
bers. But it is the Court’s view that it is 
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immaterial whether or not the person 
subpoenaed has any proprietary interest in 
or title to the records; it is enough to obtain 
the protection of the statute that such per- 
son has their possession or control. 

The general rule is that an unincorporated 
association is not considerel a legal entity 
separate and apart from the members who 
compose it. Viewed from that perspective, 
the relator possessed title to and had a 
proprietary interest in the books and records 
and various data which the subpoenas 
commanded him to produce. It is of no 
consequence that the subpoenas were not 
addressed to the relator by name as an 
individual but were addressed to the Con- 
gress of Industrial Unions. 

Even if the association was a separate 
and distinct entity, and the books and rec- 
ords sought by the subpoenas were its 
separate property, but were in the posses- 
sion or control of the relator, he was none- 
theless required to produce them as much 
as if they were his own and he thereupon 
obtained the protection of the statute as if 
they actually belonged to him. 


Use of Records Immaterial 


The books, records and data which were 
subpoenaed were admittedly received in evi- 
dence by the grand jury; it is of secondary 
importance whether the indictments were 
wholly founded upon anything derived 
therefrom; it would be sufficient to entitle 
the relator to the protection of the statute 
if they merely disclosed anything which 
would furnish a clue to some evidence 
against him. It is immaterial what use, if 
any, the attorney-general made of the books 
and records produced by the relator, for 
Section 345 does not provide or intend that 
the evidence must be used before the grand 
jury before immunity can be claimed. 
People v. Finkelstein, 299 Ill. App. 363. When 
a party produces the books, records and 
data in response to the subpoena served 
upon him, the immunity provisions of the 
statute, and the prohibitions therein against 
prosecution, attach eo imstante and take im- 
mediate effect. 


Writ of Habeas Corpus Sustained 


The indictments found against the relator 
were obtained in violation of Section 345 
of the General Business Law and are null 
and void; the relator is entitled to his dis- 
charge from his present detention and re- 
straint, and the writ of habeas corpus is 
sustained and the relator’s discharge is 
directed. 
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[7 57,223] Lucian V. Segal v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Second Circuit. 


1943. No. 152. March 21, 1944. 


October Term, 


Petition for Review of an Order of the Federal Trade Commission. 
A Federal Trade Commission order, directing petitioner to mark all sun glasses and 
spectacles sold by him, with their foreign origin, is affirmed. 


The Commission is authorized to stop the sale of unmarked foreign glasses by peti- 
tioner, since the failure to indicate the Japanese origin of the lenses is a misrepresentation, 


and tends to mislead buyers. 


Substantial evidence was presented to support the Commission’s finding that “a sub- 
stantial portion of the purchasing public” assume that sun glasses not marked as of foreign 
origin, have been “produced in whole or in part” at home, and that buyers have a “sub- 


stantial preference” for home made goods. 


See the Federal Trade Commission Act annotations, Vol. 2, ] 6650.925. 
Affirming the Federal Trade Commission’s cease and desist order in Dkt. 4181. 


For petitioner: James W. Bevans. 
For respondent: Allen C. Phelps. 


Before L. HAND, SwAN and Aucustus N. Hanp. 


[Commission Authorized to Stop Sale of 
Unmarked Foreign Goods} 


Per Curtam: The Commission found that 
“a substantial portion of the purchasing pub- 
lic’ assume that goods not marked as of 
foreign origin, have been “produced in 
whole or in major part” at home, and that 
buyers have “a substantial preference” for 
home made goods. The petitioner imports 
the lenses for cheap spectacles and “sun- 
glasses” from Japan, and cuts, edges, bevels, 
bores and fits them into their frames. He 
sells them without any mark to show their 
origin; indeed, in the process of preparing 
and inserting them, the original labels indi- 
cating their origin, which they bear at their 
importation, disappear. If it is true that a 
substantial number of buyers suppose that 
unmarked goods are home made goods, and 
have a preference for such goods, the sale of 
unmarked foreign goods is a misrepresenta- 
tion, which the Commission was authorized 
to stop. Incidentally, any hostility to goods 
of Japanese origin is likely to have increased 
since the war, and is likely to continue for 
some time after the peace. 


[Evidence Sufficient to Support Findings] 


Hence the outcome turns, as it so gen- 
erally does, upon whether there was “sub- 
stantial” evidence to support the Commis- 
sion’s finding. It is true that a part of the 
testimony was obviously biased, coming as 
it did from a witness whose sole occupation 
appears to have been to suppress the im- 
portation of any foreign goods whatever. 
Even so, if the Commission wished to rely 
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upon such testimony, we may not intervene, 
whatever might be our own disposition to 
accept what he said. But there was also 
testimony from apparently disinterested 
sources which sustained the finding. One 
witness was, for example, a buyer for the 
Woolworth stores, who testified that in his 
opinion American buyers had become ac- 
customed to the marking of foreign goods, 
and assumed that goods were made at home 
when they carried no foreign mark. It is 
of course true, as the petitioner argues, that 
there comes a point where marking becomes 
impossible; the identity of a foreign made 
ingredient may be so lost in manufacture 
that any marking would be positively mis- 
leading, unless indeed it was so qualified as 
to be ineffective. That is not the case with 
lenses used in spectacles; the frame is 
merely the carrier of the lens, which is the 
only element of importance, and which does 
not lose its identity either in appearance or 
in function. 


[Commission’s Order A firmed] 


The Commission also seeks to support its 
order as an enforcement of § 304 of the 
Tariff Act of 1930 (§ 1304, Title 19, U.S. C.). 
We need not consider whether the petitioner 
is within that section; it is enough that the 
Commission found him positively to mislead 
some buyers. That plainly brings the case 
within its powers, regardless of how far 
these permit it to forbid other practices 
which are not unlawful at common-law. 
Federal Trade Commission v. R. F. Keppel & 
Brother Inc., 291 U. S. 304, 310-314. 

Order affirmed. 


Copyright 1944, Commerce Clearing House, Inc. 


tee iy Court Decisions 57,285 
sai U.S. of America v. Bausch & Lomb Optical Co. et al. 


LT 57,224] United States of America v. Bausch & Lomb Optical Company, M. Her- 
bert Eisenhart, Ben A. Ramaker, Joseph F. Taylor, Soft-Lite Lens Company, Inc., 
Nathaniel Singer, and R. G. Landis. No. 62. 


Soft-Lite Lens Company, Inc., Nathaniel Singer, and R. G. Landis v. The United 
States of America. No. 64. 


In the Supreme Court of the United States. October Term, 1943. Nos. 62 and 64. 
April 10, 1944. 


Appeal from the District Court of the United States for the Southern District of 
New York. 


A judgment dismissing an anti-trust proceeding against a defendant manufacturer of 
eyeglass lenses, holding that an agreement of the manufacturer of lenses not to sell pink 
tinted glass or lenses to any competitor of defendant distributor and not to compete in 
the marketing of any pink tinted lens is not in violation of the anti-trust laws, is affirmed 
by an equally divided court. 


In an anti-trust proceeding, a decree requiring a distributor of pink tinted lenses to 
cancel its resale price agreements with wholesalers as well as retailers and to avoid such 
requirements for six months either by contract or suggestion, and thereafter to act only 
in accordance with the Miller-Tydings Act, is proper when the arrangements for price 
maintenance in the wholesalers’ sales to retailers are an integral part of an illegal con- 
spiracy between the wholesalers and the distributor to maintain prices down the distribu- 
tion system. A distributor of a trade-marked article may not lawfully limit by agreement, 
express or implied, the price at which or the persons to whom its purchaser may resell, 
except as the seller moves along the route which is marked by the Miller-Tydings Act. 
Where a distribution system exists, prior to the making of fair trade agreements, which 
is illegal because of price fixing contracts, and where that illegality persists in part because 
a portion of the resales are not covered by the fair trade contracts, subsequent fair trade 
contracts, otherwise valid under the Miller-Tydings Act, should be cancelled along with 
the invalid arrangements, in order that the ground may be cleansed effectually from the 
vice of the former illegality. Equity has power to eradicate the evils of a condemned 
scheme by prohibition of the use of admittedly valid parts of an invalid whole. 


In connection with an injunction prohibiting practices unlawful under the anti-trust 
laws, it is not beyond the discretion of the trial judge to provide that authorized repre- 
sentatives of the Department of Justice shall have access to all records and documents 
of defendant which are in defendant’s control relating to matters contained in the judg- 
ment, and to prohibit defendant or its officers from directing its personnel to refuse to 
discuss with investigators of the Department the affairs of defendant relating to matters 
contained in the judgment, and to prohibit defendant from barring from their property 
investigators who appear unprovided with search warrants. Equity has authority to use 
drastic measures to achieve freedom from the influence of unlawful restraint of trade. 
The test is whether the required action reasonably tends to dissipate the restraints and 
prevent evasions. Doubts are to be resolved in favor of the Government and against the 
conspirators. However, a requirement that defendant submit on the written request of 
the Department such reports in writing with respect to matters contained in the judgment 
as may be necessary to enforce it is too indefinite for judicial enforcement and is there- 
fore improper and is stricken. 


In connection with a decree enjoining practices in violation of the anti-trust laws, the 
Government’s request that the Court require defendant distributor to sell its product, with- 
out discrimination, to any person offering to pay cash therefor, is properly denied. Ina 
business which deals in a specialty of a luxury or near-luxury character, the right to select 
its customers may be the most essential factor in the maintenance of the highest standards 
of service. The Court is loath to deny to defendant this privilege of selection. If defend- 
ant does not conform meticulously to the requirements of the decree it will then be an 
appropriate time for the Government to urge this addition to the decree. 


In connection with a decree enjoining practices in violation of the anti-trust laws, the 
Government’s request for modification of the decree to make permanent the six months’ 
prohibition against defendant’s systematically suggesting resale prices on its lenses and 
the execution of resale price maintenance contracts under the Miller-Tydings Act is 
properly denied. Defendant is entitled to permissible selection of customers, after a 
reasonable interim to dissipate unlawful advantages, with the aid of the Miller-Tydings Act. 


See the Sherman Act annotations, Vol. 1, {1 1021.251, 1021.291, 1240.101, 1240.131, 1240.141, 
1250.121, 1250.123, 1260.101, 1610.411; and the Resale Price Maintenance Commentary, Vol, 2, {| 7076. 
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Modifying and affirming 45 Fed. Supp. 387, reported at 1941-1943 Court Decisions 


Supp. f[ 52,812. 


For appellees: Whitney North Seymour, Simpson, Thacher & Bartlett, Richard B. 
Porsinger, of New York City, for Bausch & Lomb Optical Co.; Bethuel M. Webster, of 
New York City, Henry Lehrich, Hyman D. Lehrich, and Edward L. Rea, for Soft-Lite 


Lens Co. 


For U. S: Charles Fahy, Sol. Gen., Wendell Berge, Ass’t Atty. Gen., Charles H. 
Weston, Spec. Ass’t to Atty. Gen., and Melville C. Williams, Special Att’y. 


Mr. Justice REeEp delivered the opinion of the Court. 


[Nature of Suit] 


The United States of America brought suit 
in the District Court for the Southern Dis- 
trict of New York against the Bausch & 
Lomb Optical Company, a corporation, and 
the Soft-Lite Lens Company, Inc., and several 
of the chief officers of each, to restrain vio- 
lations of the Sherman Act. Jurisdiction 
was conferred on the trial court by Section 
4 of the Act (15 U. S. C. § 4) and upon this 
Court by Section 2 of the Act of February 
a 1903 (15 U. S. C. § 29 and Judicial Code 

238). 


[Allegations of Complaint] 


The complaint alleged that Bausch & 
Lomb and Soft-Lite and their officers con- 
tracted, combined and conspired to restrain 
trade in pink tinted lenses for eyeglasses, 
contrary to Sections 1 and 3 of the Sherman 
Act. The allegations of the complaint were 
upheld by the trial court as to Soft-Lite and 
certain of its officers and dismissed as to 
Bausch & Lomb and its officers. United 
States v. Bausch & Lomb Optical Co., 45 F. 
Supp. 387. 


[Findings] 


The findings and opinion upon which the 
decree is molded show that Soft-Lite is 
the sole distributor of pink tinted lenses sold 
under the trade name “‘Softlite.” Their plan 
of dealing follows. As no patents or secret 
processes are relied upon and as Soft-Lite 
limits itself to distribution only, the trade 


name, salesmanship and business experience 
of Soft-Lite are the qualities upon which it 
must primarily depend for its profits as a 
distributor. Soft-Lite buys its lenses from 
Bausch & Lomb. It sells to wholesalers, 
who in turn sell to retailers, who in turn 
sell to the public. Laying aside the varia- 
tions in operating costs of wholesalers as 
compared with other wholesalers and of 
retailers as compared with other retailers, 
the opportunity for profits which can be 
divided between Soft-Lite, the wholesalers 
and the retailers, depends upon the differ- 
ence between the price per lens that Soft- 
Lite pays Bausch & Lomb and the price 
the ultimate consumer pays the retailer. A 
wider spread between original purchase and 
final prices, which is maintained by artificial 
fixing of the prices demanded from the 
ultimate consumer, furnishes the links of 
the distribution chain more profit for divi- 
sion among themselves. This is true re- 
gardless of volume or price although these 
factors, of course, affect the aggregate 
profits available for division among the 
dealers who have a part in distribution. In 
its self-restricted field, Soft-Lite is success- 
ful. Roughly speaking, for the years 1938, 
1939 and 1940 in the United States it has 
sold one-third of the pink tinted lenses for 
one-half of the gross receipts. Other manu- 
facturers than Bausch & Lomb and other 
distributors than Soft-Lite do the remainder 
of the business. 

Soft-Lite has arrangements with Bausch 
& Lomb for the purchase from them of 


126 Stat. 209, as amended 50 Stat. 693: 

“Section 1. Every contract, combination in the 
form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the seyv- 
eral States, or with foreign nations, is hereby 
declared to be illegal: Provided, That nothing 
herein contained shall render illegal, contracts 
or agreements prescribing minimum prices for 
the resale of a commodity which bears, or the 
label or container of which bears, the trade 
mark, brand, or name of the producer or dis- 
tributor of such commodity and which is in free 
and open competition with commodities of the 
same general class produced or distributed by 
others, when contracts or agreements of that 
description are lawful as applied to intrastate 
transactions, under any statute, law, or public 
policy now or hereafter in effect in any State, 
Territory, or the District of Columbia in which 
such resale is to be made, or to which the 
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commodity is to be transported for such resale, 
and the making of such contracts or agreements 
shall not be an unfair method of competition 
under section 5, as amended and supplemented, 
of the Act entitled ‘‘An Act to create a Federal 
Trade Commission, to define its powers and 
duties, and for other purposes,’’ approved Sep- 
tember 26, 1914: Provided further, That the pre- 
ceding proviso shall not make lawful any 
contract or agreement, providing for the estab- 
lishment or maintenance of minimum resale 
prices on any commodity herein involved, be- 
tween manufacturers, or between producers, or 
between wholesalers, or between brokers, or 
between factors, or between retailers, or between 
persons, firms, or corporations in competition 
with each other... .’’ 

Section 3 governs similar conduct in terri- 
tories of the United States and the District of 
Columbia. 
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lenses and blanks, with wholesalers of optical 
glass for the supply of this material to retail 
opticians, and in turn with these retailers 
for sales promotion. This is an integrated 
plan for the distribution of Soft-Lite’s optical 
specialty, the pink tinted glass for easing 
eye strain. The plan of distribution for this 
commodity has developed over more than 
a quarter of a century of experience. 


The arrangement with Bausch & Lomb 
had its origin in 1924. At that time this 
manufacturer of optical glass undertook to 
grind pink tinted lenses for Soft-Lite out 
of foreign glass imported by the latter, but 
very soon the two parties arranged for 
Bausch & Lomb to manufacture the glass 
as well. At the very beginning Bausch & 
Lomb agreed that any orders for pink tinted 
lenses which it might receive would be trans- 
mitted to Soft-Lite. A list of Soft-Lite 
customers, wholesale and retail, was fur- 
nished Bausch & Lomb. It appeared better 
to both seller and buyer to extend their 
arrangement by a contract in which Bausch 
& Lomb undertook to manufacture and sell 
pink tinted glass and lenses to Soft-Lite. 
To avoid the danger to Soft-Lite’s business 
of indiscriminate selling by Bausch & Lomb 
of this pink glass specialty, Bausch & Lomb 
agreed that it would not sell pink tinted 
glass to lens manufacturers or pink tinted 
lenses to the optical trade. Soft-Lite buys 
exclusively from Bausch & Lomb. 


The legal position of Bausch & Lomb and 
Soft-Lite is that of buyer and seller. Their 
relations through the years have been close, 
friendly and mutually satisfactory. Bausch 
& Lomb knows generally of the Soft-Lite 
distribution system, both as manufacturer 
for an active customer and as an owner of 
stock in wholesale optical goods companies, 
which subsidiary companies handled a large 
part of Soft-Lite’s goods as jobbers. The 
officials of the two corporations carried on 
discussions and correspondence with respect 
to wholesale customers, retail outlets, prices, 
advertising policies, the standing of dealers, 
and general trade informafion. As to trade 
adjuncts for optical glass distribution such 
as cleaning cloths, lens cabinets, etc., Soft- 
Lite and Bausch & Lomb cooperated even 
to the extent of agreeing to charge identical 
prices for such marketing aids. 

In 1926, the arrangement between Bausch 
& Lomb and Soft-Lite was given a some- 
what more formal character by a letter of 
the manufacturer advising its customer as 
follows: 

“Since the very beginning of our relations 
with you, in connection with this transaction, 
it has been understood that we would safeguard 
your interests in every way and it has never 
been our intention to make competition for you 
by either marketing a tinted lens of our own or 
producing similar tinted glass for other manu- 
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facturers and it is our intention to abide by this 
understanding. 

“On the other hand, however, it is difficult to 
foresee the progress of science in producing glass 
possessing better properties than is obtainable 
at the present time and in that event we feel 
certain that you would not in any way desire 
to impede our progress in that direction. 

“We hope that this may be sufficient guarantee 
to you that we do not wish to do anything that 
would look like competition in connection with 
the Soft-Lite and we naturally expect that your 
efforts in the sale of same will be continued 
as at present for an indefinite period unless by 
consent of both parties concerned a different 
arrangement is agreed upon. 

Yours very truly, 
Bausch & Lomb Optical Company. 

“P. S. Tinted lenses such as Crookes, Fieuzal, 
Smoke, Amber, etc. which we are now manufac- 
turing it is understood will not come under the 
above arrangement.”’ 


Minor variations in the plan have occurred 
since that letter. Bausch & Lomb patented 
a lens called “Nokrome.” Soft-Lite was 
advised that when Soft-Lite glass was used 
in the Nokrome lens, Soft-Lite should have 
exclusive distribution. There were other 
patented lenses manufactured by Bausch & 
Lomb. Sometimes these lenses were ground 
from pink tinted glass and sometimes from 
other colors. Since these patented lenses 
were distributed by Bausch & Lomb under 
a licensee system, interference arose. Soft- 
Lite and Bausch & Lomb made mutually 
satisfactory adjustments so that their re- 
spective retailers might have some of the 
advantages of dealing in the Bausch & Lomb 
patented lenses ground out of Soft-Lite glass. 


Again, Soft-Lite was released from its 
obligation to take second quality lenses and 
Bausch & Lomb agreed to sell them only in 
foreign countries where Soft-Lite had no 
offices and at prices acceptable to both Soft- 
Lite and Bausch & Lomb. 


Reference has been made to the fact that 
Bausch & Lomb owned stock in optical 
wholesale companies which distributed Soft- 
Lite lenses and blanks. A stipulation stated 
that 
“Bausch & Lomb, through its ownership of a 
majority of the outstanding voting stock O£ 
each said wholesale companies, has power to co- 
ordinate and control the sales and pricing poli 
cies of said wholesale companies.”’ 


These subsidiaries were acquired by Bausch 
& Lomb “at intervals subsequent to the 
original arrangement with Soft-Lite.” They 
now are the largest outlet for Soft-Lite 
lenses, taking sixty per cent of Soft-Lite 
sales. They were substantial customers of 
Soft-Lite before they became affiliates of 
Bausch & Lomb. Soft-Lite is treated by 
its wholesale customers alike whether or not 
the customers are Bausch & Lomb affiliates. 
It is equally true that all wholesalers have 


q 57,224 


57,288 


cooperated with Soft-Lite in the develop- 
ment of its system. 

Bausch & Lomb thus profited from the 
Soft-Lite business in two ways: first, by 
profit made in manufacturing and selling to 
Soft-Lite; second, by sharing, through stock 
ownership of wholesale distributors of Soft- 
Lite’s goods, in the profits which lay be- 
tween the Soft-Lite selling price and the 
consumer purchase price. Bausch & Lomb, 
the evidence shows, understood weli as early 
as 1925 the advantages to itself through 
these subsidiaries of the Soft-Lite plan, 
which secured an increased profit for divi- 
sion among distributing agencies. As a 
consequence, Bausch & Lomb concerned 
itself with prices charged to wholesalers by 
Soft-Lite, discussed each step of the price 
mark-up from Soft-Lite up to the consumer, 
insisted that reductions in its prices to Soft- 
Lite should be passed along the distribution 
line, and through its affliated corporations 
cooperated in the price arrangements and 
the elimination of undesirable retailers. 

Soft-Lite’s control of distribution did not 
cease with this sale of its goods to optical 
wholesalers. It sought as wholesale outlets 
distributors who were free from business 
alliances with Soft-Lite’s competitors. It 
sold only to wholesalers who were willing 
to cooperate with its policy. These whole- 
salers it designated as dealers and sold its 
goods only through them. Soft-Lite’s whole- 
salers were allowed to resell only to retailers 
who held licenses from Soft-Lite. When 
retailers were ficensed, the wholesalers were 
notified that they were at liberty to sell to 
the specined retailer. On the cancellation of 
the license, the wholesalers were notified in 
writing chat the retailer was no longer en- 
titlea co receive Soft-Lite lenses. If a 
wholesaier did business with unapproved re- 
tailers, it was excluded from Soft-Lite’s list 
of designated wholesalers. The wholesalers 
were required to distribute with each pair 
of Soft-Lite lenses a numbered certificate 
called a “Protection Certificate.” By this 
certificate the wholesale outlet for Soft-Lite 
lenses found in the hands of unlicensed re- 
tailers could be traced by Soft-Lite. The 
wholesalers were told that the certificates 
were intended for this purpose. Soft-Lite 
indicated to the wholesalers the prices to be 
received by them from retailers by means 
of published price lists. Through these price 
lists, made available to wholesalers and re- 
tailers alike, the retailers could determine 
the prices wholesalers were to charge. 

It was determined by the District Court 
(and this finding is without challenge) that 
Soft-Lite and the wholesalers understood 


*In 1939 a change was made from the license 
agreement not to deal in anv lens similar in 
tint, color or shade to Soft-Lite lenses. 
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that material deviation would result in the 
discontinuance of the offending wholesaler 
as an outlet. 

Soft-Lite’s plan of distribution was rounded 
out by its arrangements with the retail 
optical concerns. As we have just pointed 
out, the retailers knew from the published 
lists the prices the wholesalers were ex- 
pected to charge them. The retailers were 
selected by Soft-Lite with care equal to that 
used in selecting wholesalers. Soft-Lite, in 
the words of its brief, was “manufactured 
and advertised as a quality product, Soft- 
Lite must be sold as such.” “Ethical” re- 
tailer opticians and optometrists were sought. 
Those who quoted prices in their advertise- 
ments or operated as adjuncts to department 
or jewelry stores were frowned upon. Re- 
tail prices to consumers were not fixed by 
Soft-Lite. It seems to be admitted, how- 
ever, that the retailer was required to main- 
tain prevailing local price schedules. An 
application form dated February 1, 1939, for 
retail stock licensees calls for representations 
to that effect from the Soft-Lite representa- 
tive recommending the application and the 
approval of a Soft-Lite wholesaler. This 
practice apparently applied to all retailers. 
The District Court found that retailers 
agreed to sell the lenses at prices prevailing 
in the locality and that Soft-Lite required 
retailers to sell the pink tinted lenses “at a 
premium over comparable untinted lenses.” 


Under its present system, Soft-Lite grants 
a revocable, exclusive and nontransferable 
“license” to the retailer to buy Soft-Lite 
lenses and lens blanks from “licensed” Soft- 
Lite distributors or wholesale “licensees” 
and to resell the lenses at prevailing prices 
in the locality where the retailer is located. 
In turn, the licensee agrees to promote the 
sale of Soft-Lite lenses and to do nothing 
to injure their prestige. The licensee was 
required to state that he understood that 
the substitution of other lenses for Soft- 
Lite would adversely affect that prestige. 
The licensee further agreed to sell only 
under the trade names and mark of Soft- 
Lite and only to the consumer or patient.’ 

The retailer’s agreement to conform to 
the license requirements was enforced bv 
surveillance through Soft-Lite’s salesmen 
and by cancellation of the retailer’s license 
if he failed to abide by its terms. Whole- 
salers were notified of such cancellation. 


[Fair Trade Contracts Part of 
Illegal System] 
The Miller-Tyvdings Act of August 17, 
1937, 50 Stat. 693, amended the Sherman 
Act so as to permit minimum prices for the 


change followed an agreed order of the Federal 
Trade Commission of June 23, 1938, Docket No. 
2717, In the Matter of Soft-Lite Lens Co., Inc. 
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resale of a commodity which bears the trade 
mark of the distributor in states where con- 
tracts of that description are legal by statute 
so far as intrastate transactions are con- 
cerned, and beginning in 1940 Soft-Lite has 
entered into resale price maintenance con- 
tracts with a number of wholesalers, pre- 
sumably in conformity with the Miller-Tydings 
Act. The District Court was of the view 
that these contracts ‘‘came into existence as 
a patch upon an illegal system of distribu- 
tion of which they have become an integral 
part. 


[Transactions in Interstate Commerce} 


It is accepted by all parties that the trans- 
actions of Bausch & Lomb and Soft-Lite 
are in interstate commerce as the term 
“commerce” is used in the Sherman Act. 


[Judgment Below] 


The judgment of the District Court deter- 
mined that’ Soft-Lite and certain of its offi- 
cers had contracted and conspired with 
optical wholesalers and retailers to violate 
the Sherman Anti-trust Act in the following 
particulars: 


“‘(a) by entering into so-called ‘license’ agree- 
ments with optical retailers which fix the prices 
at which said retailers shall sell Soft-Lite lenses; 
(b) by entering into so-called ‘license’ agree- 
ments with optical retailers which provide that 
said retailers will sell such lenses only to fhe 
public; (c) by entering into agreements with 
wholesale customers which provide that the said 
wholesalers will sell Soft-Lite lenses and blanks 
only to retailers who are designated as ‘licensees’ 
by the defendant Soft-Lite Lens Company, Inc.; 
(d) by entering into agreements with wholesale 
customers which fix the prices at which said 
wholesalers shall sell Soft-Lite lenses and 
blanks; (e) by entering into ‘Fair Trade’ resale 
price maintenance contracts with said whole- 
salers as an integral part of the illegal distribu- 
tion system of Soft-Lite blanks and lenses; and 
(f) by enforcing the agreements set forth in 
subdivisions (a) through (e) of this paragraph." 


The judgment directs Soft-Lite to cancel 
its license agreements with retailers and its 


39, That for the purpose of securing com- 
pliance with this Judgment, authorized repre- 
sentatives of the Department of Justice, upon 
the written request of the Attorney General or 
an Assistant Attorney General, shall be per- 
mitted access, within the office hours of said 
defendants, and upon reasonable notice, to 
books, ledgers, accounts, correspondence, memo- 
randa, and other records and documents in the 
possession or the control of the said defendants, 
or any of them, relating to any of the matters 
eontained in this judgment, such access to be 
subject to any legally recognized privilege. Any 
authorized representative of the Department of 
Justice, subject to the reasonable convenience 
of the said defendants, shall be permitted to 
interview officers or employees of said defend- 
ants without interference, restraint or limitation 
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Fair Trade resale price maintenance con- 
tracts and agreements with wholesalers fix- 
ing prices and restricting their resales to 
Soft-Lite’s retail licensees. Soft-Lite and 
its agents are enjoined from enforcing these 
contracts or using identification devices, 
such as the ‘Protection Certificates,” for 
tracing resales of lenses or blanks purchased 
from Soft-Lite. They are likewise for- 
bidden to enter into any other agreement 
similar in effect or purpose to those ad- 
judged unlawful, except the Fair Trade con- 
tracts. These latter may be renegotiated 
after six months from the notices of can- 
cellation which the judgment directs to 
issue. There is also a prohibition against 
Soft-Lite’s and its officers’ systematically 
suggesting resale prices on lens or blanks 
for said six months. Bausch & Lomb and 
various individuals are adjudged to be free 
of the violations which are charged in the 
complaint. The right to inspect records 
and to interview officers and employees is 
reserved to the Department of Justice in the 
manner set out below.® Finally, jurisdic- 
tion of the case is retained for further orders 
or directions, including modification or ter- 
mination of any of the provisions as well as 
their enforcement. Cf. Sugar Institute v. 
Umited States, 297 U.S. 553, 605. 


[Two Appeals] 


Two appeals are before us. The Govern- 
ment seeks to establish that the agreement 
of Bausch & Lomb not to sell pink tinted 
glass or lenses to any competitor of Soft- 
Lite and not to compete with Soft-Lite in 
the marketing of any pink tinted lens un- 
reasonably restrains commerce in violation 
of the Sherman Act. By its appeal, the 
Government urges also a broadening of the 
decree by the substitution of a permanent 
instead of a six months’ injunction against 
new Fair Trade agreements and against 
systematic suggestion of resale prices by 
Soft-Lite. It also asks an addition to the 
decree requiring Soft-Lite to sell its product 


by said defendants; provided, however, that any 
such officer or employee may have counsel pres- 
ent at such interview. Said defendants, upon 
the written request of the Attorney General, or 
an Assistant Attorney General, shall submit such 
reports with respect to any of the matters con- 
tained in this Judgment as from time to time 
may be necessary for the purpose of enforce- 
ment of this Judgment; provided, however, that 
the information obtained by the means permitted 
in this paragraph shall not be divulged by any 
representative of the Department of Justice to 
any person other than a duly authorized repre- 
sentative of the Department of Justice except 
in the course of legal proceedings in which the 
United States is a party or as otherwise required 
by law.’’ 
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without discrimination to any person offer- 
ing to pay cash therefor. 

The other appeal is by Soft-Lite and those 
of its officers who are enjoined. This ap- 
peal attacks the provisions of the judgment 
cancelling agreements of Soft-Lite with 
wholesalers to charge uniform prices to re- 
tailers, enjoining systematic suggestions of 
resale prices and execution of Fair Trade 
resale price maintenance contracts even for 
six months, and allowing future discovery 
by the Department of Justice in order to 
police the decree. 

Since the alleged illegality of the Soft- 
Lite distribution system is the heart of the 
scheme which the Government attacks, we 
shall examine first the judgment from the 
standpoint of Soft-Lite’s objections to it 
and then from that of the Government’s 
desired additions as to Soft-Lite. 


[Dismissal of Bausch & Lomb Affirmed 
by Divided Court] 


As the Court is equally divided upon the 
issue raised in the Government’s appeal in 
No. 62 by its request for a reversal of the 
provision of the judgment which dismisses 
Bausch & Lomb and its officers from the 
proceeding, that provision stands affirmed. 


He 


[Retail License Price Fixing Provisions 
Illegal] 


Our task of examining Soft-Lite’s objec- 
tions is simplified by the frank recognition 
of those appellants that “the retail license 
provisions binding dealers to sell at locally 
prevailing prices and only to the public con- 
stitute illegal restraints.” Our former deci- 
sions compel this conclusion. Price fixing, 
reasonable or unreasonable, is “unlawful 
per se.” United States v. Socony-Vacuum 
Oil Co., Inc., 310 U. S. 150, 218; United States 
v. Trenton Potteries, 273 U.S. 392, 397; Ethyl 
Gasoline Corp. v. United States, 309 U. S. 436, 
458; Fashion Guild v. Trade Comm’n, 312 U.S. 
457, 465. The retailer’s price to his custo- 
mer is the single source of stable profits 
for all handlers. 


[Price Conspiracy Between Soft-Lite 
and Wholesalers | 


These illegal contracts cannot be con- 
sidered, however, as happenings completely 
insulated from other incidents of the Soft- 
Lite distribution system. When we turn to 
the provisions of the decree which are at- 
tacked here by Soft-Lite, requiring, it to 
cancel its resale price agreements with whole- 
salers as well as retailers and to avoid such 
requirements for six months either by con- 
tract or suggestion, and thereafter to act 
only in accordance with the Miller-Tydings 
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Act, we must first note that it is plain that 
the arrangements for price maintenance in 
the wholesalers’ sales to retailers are an 
integral part of the whole distribution sys- 
tem. Not only are Soft-Lite wholesalers 
carefully selected and cooperative but they 
may sell only to Soft-Lite’s retail licensees. 
Undesirable wholesalers are excluded from 
the system and the District Court found 
that by means of published wholesale price 
lists, put in the hands of wholesalers and 
retailers alike, resale prices of wholesalers 
are designated by Soft-Lite. The require- 
ment of the wholesalers’ recommendation 
as to the business character of the applicant 
for a retail license, the evidence of espionage, 
the limitation of resales to Soft-Lite retail 
licensees, the existence of the “Protection 
Certificate” to mark the wholesaler who 
might violate the arrangement, the uniformity 
of the prices, as prescribed in Soft-Lite’s 
published lists, which are charged retailers 
by wholesalers—all amply support, indeed 
require, the inference of the trial court that 
a conspiracy to maintain prices down the 
distribution system existed between the 
wholesalers and Soft-Lite through the years 
prior to this suit. 


[Limitation on Power over Prices of Custo- 
mers and over Customers of Customers] 


Soft-Lite is the distributor of an un- 
patented article. It sells to its wholesalers 
at,prices satisfactory to itself. Beyond that 
point it may not project its power over the 
prices of its wholesale customers by agree- 
ment. A distributor of a trade-marked 
article may not lawfully limit by agreement, 
express or implied, the price at which or the 
persons to whom its purchaser may resell, 
except as the sefler moves along the route 
which is marked by the Miller-Tydings Act. 
Dr. Miles Medical Co. v. Park & Sons Co., 
220 U. S. 373, 404. Even the additional pro- 
tection of a copyright, Bobbs-Merrill Co. v. 
Straus, 210 U. S. 339; Interstate Circuit, Inc. 
v. United States, 306 U. S. 208, 221, and cases 
cited, or of a patent, United States v. Masonite 
Corp., 316 U. S. 265, 276; Mercoid Corp. v. 
Mid-Continent Investment Co., Nos. 54-55, 
1943 Term, decided January 3, 1944, slip 
opinion page 3 and cases cited, add nothing 
to a distributor’s power to control prices 
of resale by a purchaser. The same thing 
is true as to restriction of customers. Fashion 
Guild v. Trade Comm’n, 312 U. S. 457, 465; 
Standard Sanitary Mfg. Co. v. United States, 
226 U. S. 20, 47-49; Montague & Co. v. 
Lowry, 193 U.S. 38, 45. 


[Cases Approving Refusal to Sell Do Not 
Involve Agreement] 


Not only do the appellants urge that con- 
spiracy between Soft-Lite and the whole- 
salers should not be found from the foregoing 
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evidence but they also say that they come 
within the scope of certain of our cases 
which are said to indicate that a simple 
refusal to sell to customers who will not 
resell at prices fixed by the seller is per- 
missible under the Sherman Act. They cite 
United States v. Colgate & Co., 250 U. S. 300: 
Federal Trade Commission v. Beech-Nut 
Packing Co., 257 U. S. 441, 452-3; Federal 
Trade Commission v. Sinclair Refining Co., 
261 U. S. 463, 475-6; and Federal Trade Com- 
nussion v. Curtis Publishing Co., 260 U. S. 
568, 582. None of these cases involve, as 
the present case does, an agreement be- 
tween the seller and purchaser to maintain 
resale prices. 


The Colgate case turned upon the suffi- 
ciency on demurrer of an indictment under 
the Sherman Act against a manufacturer 
for requiring its dealers to maintain prices. 
As the indictment was construed to allege 
only specification of resale prices by the 
manufacturer and refusal to deal with custo- 
mers who did not maintain them, this Court 
held the indictment insufficient as no refer- 
ence was made in it to a purpose to 
monopolize and in such a posture the Sher- 
man Act “does not restrict the long recog- 
nized right of trader or manufacturer engaged 
in an entirely private business, freely to ex- 
ercise his own independent discretion as to 
parties with whom he will deal. And, of 
course, he may announce in advance the 
circumstances under which he wil! refuse 
fomden lume Onl Sat 5025 S00" oO same ere 
United States v. Schraders Sons, 252 U. S. 
85, 99, 


The Beech-Nut case recognizes that a 
simple refusal to sell to others who do not 
maintain the first seller’s fixed resale prices * 
is lawful but adds as to the Sherman Act, 
“He [the seller] may not, consistently with 
the act, go beyond the exercise of this right, 
and by contracts or combinations, express 
or implied, unduly hinder or obstruct the 
free and natural flow of commerce in the 
channels of interstate trade.” 257 U. S. at 
453. The Beech-Nut Company, without 
agreements, was found to suppress the free- 
dom of competition by coercion of its custo- 
mers through special agents of the company, 
by reports of competitors about customers 
who violated resale prices, and by boycotts 
of price cutters. Idem, pp. 451, 454, 455. As 
the decision as to the Curtis Company in- 
volved only selling agencies, 260 U. S. at 
581, and that as to Sinclair the restricted 
use of a distributor’s gasoline tanks, 261 
U. S. at 474, they are inapplicable to a 
consideration of a refusal by a distributor 
to sell except to chosen dealers. 


4 Cf, Robinson-Patman Act, § 1, 49 Stat. 1526. 

5 See the decision below, 45 F. Supp. 387, 399. 
We do not understand the opinion of the District 
Court to impugn the validity of bilateral con- 
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[Conspiracy of Soft-Lite and Wholesalers 
Justifies Cancellation of Wholesale 
Arrangements | 


As. in the Beech-Nut case, there is more 
here than mere acquiescence of wholesalers 
in Soft-Lite’s published resale price list. 
The wholesalers accepted Soft-Lite’s proffer 
of a plan of distribution by cooperating in 
prices, limitation of sales to and approval 
of retail licensees. That is sufficient. IJnter- 
State Circuit, Inc. v. United States, 306 U. S. 
208, 226, 227; United States v. Masonite Corp., 
316 U. S. 265, 274-75; Sugar Institute v. 
United States, 297 U.S. 553, 601. 

So far as the wholesalers are concerned, 
Soft-Lite and its officers conspired and 
combined among themselves and with at 
least some of the wholesalers to restrain 
commerce by designating selected whole- 
salers as sub-distributors of Soft-Lite prod- 
ucts, by fixing resale prices and by limiting 
the customers of the wholesalers to those 
recommended by the wholesalers and ap- 
proved by Soft-Lite—all in violation of the 
Sherman Act. This finding justifies the or- 
der directing cancellation of the wholesale 
arrangements and cessation by Soft-Lite of 
systematic price suggestions. Whether this 
conspiracy and combination was achieved 
by agreement or by acquiesence of the 
wholesalers coupled with assistance in 
effectudting its purpose is immaterial. 


[Fai Trade Agreements Prohibited Because 
Part of Invalid Scheme] 


Soft-Lite makes objection also to the 
clause of the decree which holds null and 
void certain resale price maintenance con- 
tracts entered into by Soft-Lite and many 
of its wholesalers after the passage of the 
Miller-Tydings Amendment to the Sherman 
Act on August 17, 1937, 50 Stat. 693. See 
note 1, supra. Objections on the same 
grounds apply to other clauses of the de- 
cree forbidding enforcement of these exist- 
ing “Fair Trade” contracts with wholesalers 
and Soft-Lite’s entering into any others un- 
til six months after certain notices of can- 
cellation which are required by the decree 
but which have not yet been given owing 
to this appeal. Soft-Lite contends that the 
“Fair Trade” agreements are strictly within 
the terms of the Miller-Tydings Act and we 
assume the correctness of that position. 
The disadvantage at which these clauses 
place Soft-Lite towards its customers and 
competitors is pointed out. 

The District Court said that these con- 
tracts “came into existence as a patch upon 
an illegal system of distribution” and as an © 


tracts, identical in form, between a producer 
or distributor, on the one hand, and their cus- 
tomers on the other, entered into under the 


Miller-Tydings Act. 
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integral part of that system. As some whole- 
salers do certain cutting and edging work 
on the blanks for sale to retailers who do 
not do this grinding for themselves, the 
“Fair Trade” contracts for fixing resale 
prices apply only to those sales, known as 
“stock” sales, where the lenses and blanks 
are resold in the same form in which they 
come from Soft-Lite. See’United States v. 
Univis Lens Co., 316 U. S. 241, 253-54. We 
think that where a distribution system ex- 
ists, prior to the making of such price 
maintenance contracts, which is illegal be- 
cause of unallowable price fixing contracts 
and where that illegality necessarily persists 
in part because a portion of the resales are 
not covered by the “Fair Trade” contracts, 
as just explained, subsequent price mainte- 
nance contracts, otherwise valid, should be 
cancelled, along with the invalid arrange- 
ments, in order that the ground may be 
cleansed effectually from the vice of the 
former illegality. Equity has power to 
eradicate the evils of a condemned scheme 
by prohibition of the use of admittedly valid 
parts of an invalid whole. United States v. 
Univis Lens Co., 316 U. S. 241, 254; Ethyl 
Gasoline Corp. v. United States, 309 U.'S. 436, 
461. Cf. Standard Oil Co. v. United States, 
221 U.S. 1, 78; United States v. Union Pacific 
R. Co., 226 U. S. 61, 96, 470, 476-77; Atkens 
v. Wisconsin, 195 U. S. 194, 205-6. 


[Necessity and Appropriateness of Broad 
Visitatorial Powers | 


The last objection brought forward by 
Soft-Lite to the decree is that paragraph 9, 
which is set out in full in note 3, is an un- 
constitutional exercise of judicial power by 
virtue of the provisions of the Fourth and 
Fifth Amendments or, at any rate, an im- 
proper use of the trial court’s discretion. 

The first sentence requires Soft-Lite to 
permit authorized representatives of the De- 
partment of Justice to have access to all 
records and documents of Soft-Lite which 
are in Soft-Lite’s control, “relating to any of 
the matters contained in this judgment... 
subject to any legally recognized privi- 
lege.” ° The second sentence we construe to 
forbid Soft-Lite or its officers from direct- 
ing its personnel to refuse to discuss with 
investigators of the Department the affairs 
of Soft-Lite relating to any of the matters 
contained in the judgment and from barring 
from their property investigators who may 
appear unprovided with search warrants. 
This second sentence purports to give no 
other right of investigation of the affairs of 
the appellants. The third and last sentence 


® The wording of the sentence includes the 
papers of the individual defendants who are 
officers of Soft-Lite. The United States disclaims 
in its brief, page 55, so broad a meaning. We 
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directs the defendants to submit on the 
written request of the Department such re- 
ports in writing “with respect to any of the 
matters contained i in this judgment” as may 
be necessary to enforce it. 


There is nothing in the United States 
Code relating to monopolies and combina- 
tions in restraint of trade which makes pro- 
vision for such broad visitatorial powers. 
Without this statutory authority, United 
States officials could not require the cor- 
poration to submit to this examination with- 
out a search warrant. Go-Bart Importing 
Co. v. United States, 282 U. S. 344, 356-58; 
United States v. Louisville & N. R. Co., 236 
U. S. 318, 329-38. Cf. Guthrie v. Harkness, 
199 U. S. 148, 158. The provision was evi- 
dently sought and allowed to enable the 
Government to obtain information as to the 
operations of Soft-Lite subsequent to the 
judgment declaring Soft- Lite’s distribution 
operations unlawful, to guide the responsible 
officials of the Department of Justice in 
their duty of protecting the public against a 
continuance of the illegal combination and 
conspiracy without the necessity of the ex- 
pense and difficulty of extended investiga- 
tion or renewed hearings under the jurisdiction 
retained for modification or enforcement. If 
reasonably necessary to wipe out the illegal 
distribution system, we See no constitutional 
objection to the employment by equity of 
this method. In the immediately preceding 
paragraphs of this opinion which discuss 
the power of the trial court to compel the 
cancellation of “Fair Trade” agreements, 
executed during and as a part of the unlaw- 
ful distribution system, we cited important 
precedents of this Court which uphold 
equity’s authority to use quite drastic 
measures to achieve freedom from the in- 
fluence of the unlawful restraint of trade. 
These precedents are applicable here. The 
test is whether or not the required action 
reasonably tends to dissipate the restraints 
and prevent evasions. Doubts are to “be 
resolved in favor of the Government and 
against the conspirators.” Local 167 v. 
United States, 291 U. S. 293, 299; Warner & 
Conv. Lilly SGos, 265 Us. 526; 532. 


The Fifth Amendment does not protect 
a corporation against self-incrimination 
through compulsory production of its 
papers, Wilson v. United States, 221 U. S. 
361, 375; Hale v. Henkel, 201 U. S. 43, 74-75; 
Wheeler v. United States, 226 U. S. 478, al- 
though it does protect an individual, Boyd 
v. United States, 116 U. S. 616. A corpora- 
tion is chartered with special powers only. 
Its creator, the State, may examine into its 


accept the suggested interpretation that the 
paragraph relates only to the papers belonging 
to the corporation. Cf. Wilson v. United States, 
221 U. S. 361, 376-85. 
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records to see whether or not the privileges 
have been abused. Our dual form of gov- 
ernment necessarily authorizes the United 
States to exercise these powers in the vindi- 
cation of its own laws. Hale v. Henkel, 
supra. The Boyd case pointed out that, as 
to individuals, the extortion of his private 
papers by subpoena was not only compell- 
ing self-incrimination but was also an un- 
reasonable search and seizure within the 
Fourth Amendment. 116 U. S. at 634. 
Upon further examination of the problem 
of the inter-relation of the two Amendments 
in Hale v. Henkel, 201 U. S. at 72-73, this 
Court reached the conclusion that the 
Fourth Amendment was not intended to 
interfere with “the power of courts to com- 
pel, through a subpoena duces tecum, the pro- 
duction, upon a trial in court, of documentary 
evidence,” sa long as the scope of the sub- 
poena was reasonable. The power of Con- 
gress to require disclosure of corporate 
documents, a question adverted in Hale vw. 
Henkel, p. 77, but not decided, was upheld 
in United States v. Lomsville & N. R. Co., 
supra. The scope of equity’s power, Sher- 
man Act, Sec. 4, 26 Stat. 209, to obviate 
continued restraint on trade in accordance 
with the Congressional direction as to the 
use of the injunction against violators of 
the Sherman Act is no more restricted in its 
field than that of Congress. 


The appropriateness of the visitatorial 
remedy raises a different question. Of 
course,.a mere prohibition of the precise 
scheme would be ineffectual to prevent re- 
straints. United States v. Freight Associa- 
tion, 166 U. S. 290, 308. The circumstances 
of each case control the breadth of the or- 
der. Labor Board v. Express Pub. Co., 312 
U. S. 426, 436. The other provisions of the 
decree are important. If in the present case, 
Soft-Lite was required for the indefinite 
future to sell its goods to any buyer with 
cash to pay the purchase price, there would 
not be the same need for visitatorial powers. 
The first sentence of the provision of the 
decree under discussion compels the dis- 
closure only of papers relating to the 
matters contained in the judgment. This 
we think is limited sufficiently to satisfy the 
rule. as to necessary certainty. Walson v. 
United States, supra. We cannot say that 
the first two sentences of the 9th paragraph 
of the decree, as herein construed, were 
beyond the discretion of the trial judge. 
We are of the view that the third sentence, 
relating to reports, is too indefinite for judi- 
cial enforcement and therefore improper. 
Ci. Swift & Co. v. United States, 196 U. S. 
375, 400, 402. 
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II. 
[Selection of Customers Privileged] 


The United States seeks extensions of 
the decree as entered against Soft-Lite. In 
the Government’s view the existing prohibi- 
tions, although coupled with the retention 
of jurisdiction for further orders or direc- 
tions, including modifications and enforce- 
ment, are insufficient to prevent continuance 
of the purposes and effects of the unlawful 
Soft-Lite distribution system. Specifically, 
we are asked to direct the inclusion of re- 
quirements that Soft-Lite file ‘with the dis- 
trict court a written instrument providing 
that it will sell its product, without dis- 
crimination, to any person offering to pay 
cash therefor.” 


The Sherman Act is intended to prevent 
unreasonable restraints of commerce. The 
Clayton amendment, 38 Stat. 731, outlawed 
agreements with customers which restricted 
the customer from dealing with the prod- 
ucts of a competitor of the seller. Persons 
injured by unlawful restraints may recover 
threefold damages. The Federal courts 
have jurisdiction of suits to enjoin viola- 
tions. Congress has been liberal in enacting 
remedies to enforce the anti-monopoly stat- 
utes. But in no instance has it indicated an 
intention to interfere with ordinary com- 
mercial practices. In a business, such as 
Soft-Lite, which deals in a specialty of a 
luxury or near-luxury character, the right to 
select its customers may well be the most 
essential factor in the maintenance of the 
highest standards of service. We are, as 
the District Court apparently was, loath to 
deny to Soft-Lite this privilege of selection. 
United States v. Colgate & Co., 250 U. S. 300, 
307; Fed. Trade Comm'n v. Raymond Co., 
263 U. S. 565, 573. We have no reason to 
doubt that Soft-Lite will conform meticu- 
lously to the requirements of the decree. 
When it is shown to the trial court that it 
has not done so will be an appropriate time 
for the Government to urge this addition to 
the decree. 


[Permanent Injunction Against Fair Trade 
Contracts Not Acceptable} 


What we have just said as to the Gov- 
ernment’s request for a requirement of sales 
by Soft-Lite to all applicants for its com- 
modities is relevant to the Government’s 
other request for modification of the decree 
to make permanent the six months’ prohibi- 
tion against Soft-Lite’s systematically sug- 
gesting résale prices on its lenses and the 
execution of resale price maintenance con- 
tracts under the Miller-Tydings Act. The 
path is narrow between the permissible 
selection of customers under the decision in 
Colgate & Co. and unlawful arrangements as 
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[Judgment Affirmed as Modified] 


These conclusions lead us to modify the 
judgment by striking out the last sentence 
of paragraph 9, quoted in note 3. As so 
modified the judgment is affirmed. 

Mr. Justice JACKSON took no part in the 
consideration or decision of this case. 


to prices under this decree, but we think 
Soft-Lite is entitled to traverse it, after a 
reasonable interim to dissipate unlawful ad- 
vantages, with such aid as Congress has 
given by the Miller-Tydings Act. The sug- 
gestion for a permanent injunction is un- 
acceptable. 


[] 57,225] A. L. Smith Iron Co. v. Stewart Dickson. 


In the United States Circuit Court of Appeals for the Second Circuit. No. 235. October 
Term, 1943. February 29, 1944. 


On appeal by both parties from a judgment of the District Court for the District of 
Connecticut, enjoining the defendant from misusing Patent No. 1,864,232, issued to Harry 
Cocks on June 21, 1932; but dismissing the complaint, so far as it is sought a declaratory 
judgment that the patent was invalid. 


In a suit for a declaratory judgment that a patent for the manufacture of hatch covers 
for ships is invalid, and for an injunction enjoining the patent licensee from suing to enforce 
the patent while engaged in combining the sale of unpatented bands with a license to 
practice the patent, such injunction is unnecessary if the patent proves invalid, since an 
injunction will then go against making any claim under it whatever. A portion of the judg- 
ment so enjoining defendant licensee is reversed, and the cause remanded for determination 
as to the validity of the patent, although a temporary injunction is retained until the issue 
of validity is decided. 


See the Sherman Act annotations, Vol. 1, J 1270.401. 


Reversing decision of the U.S. District Court for the District of Connecticut, reported 


at 757,210, ante. 
For plaintiff: Hector M. Holmes. 
For defendant: Theodore S. Kenyon. 


Before L. Hand, Aucustus N. Hanp and FRANK, Circuit Judges. 


[Facts of Case] 


L. Hanp, Circuit Judge: Both parties ap- 
peal from a judgment enjoining the defend- 
ant after a trial from misusing Patent No. 
1,864,232, issued to Harry Cocks on June 21, 
1932, for ships’ hatch covers; but dismissing 
the complaint so far as it sought a declaration 
that the patent was invalid. The facts were 
as follows. The patent had two claims: one, 
for putting an iron band around the ends of 
two or more timbers, placed side by side and 
together forming a hatch cover. These bands 
act as a protective shoe and are countersunk 
so that the timbers lie flush upon the ledge of 
the coaming. The second claim was similar, 
except that, in addition, metal plates are 
placed between the timbers with bolts to 
hold the members together. Cocks is a 
British subject, and on April 1, 1942, a Brit- 
ish corporation to which he had assigned the 
patent, gave Dickson a license to manufac- 
ture and sell the patented covers and the 
“End Shoes and Bands within the United 
States of America for the term of ten years” 
at a royalty of four pence for every “shoe or 
band” made or sold. Dickson was to have 
no right to grant sub-licenses except by con- 
sent, and was not to “do or permit to be done 
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any act or thing with respect to said letters 
patent which shall * * * in any way prejudice 
the rights of the Licensors therein or the 
benefits and advantages conferred on the 
Licensors”. Dickson never made hatch cov- 
ers, but he did make and sell the bands in 
large numbers until November, 1942, since 
when he has ceased altogether. In spite of 
the contract, on June 23, 1942, without the 
consent of the Cocks company he granted an 
exclusive license to a California company “‘to 
manufacture, sell, and dispose of hatch cover 
bands” within a specified territory, reserving 
certain privileges to himself; and on October 
26th he granted a similar license to a New 
Jersey company, and still a third to a New 
York company on November 10th. In all 
these he reserved a royalty of thirty cents to 
himself with certain exceptions not inspor- 
tant here. Some time in November or De- 
cember he learned that the plaintiff was selling 
bands, fitted as parts of the patented hatch 
covers, to persons who were using them to 
make such covers, and on December 3rd he 
wrote a letter to it suggesting that it might 
be selling the bands “without realizing that 
a band for a wooden hatch cover is covered 
by a patent issued to Mr. Harry Cocks * * * 
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under U. S. A. Patent No. 1,864,232, and 
therefore any sale of this band would be a 
violation of the patent.” He added that a 
letter of the plaintiff to one of his customers 
was “particularly interesting when you state 
that you had been furnishing Hatch Bands. 
In that case there would be a distinct viola- 
tion. We trust you will let us know your 
attitude in the matter, as we have Mr. Cocks’ 
instructions that his patent is to be protected 
at any cost.” The plaintiff answered on De- 
cember 7th, asserting “that the Cocks patent 
does not cover a band, but that the coverage 
is limited to a hatch cover made in a certain 
way * * * there can be no liability on our part 
for the sale of a common article of merchan- 
dise like a metal band, which is unpatented, 
any more than for the sale of the planking or 
the screws.” Dickson replied on the 8th that 
although nothing could prevent the plaintiff 
from “making a band”, nevertheless, “you 
put your customers in an awkward position 
because the minute they put that band on a 
hatch board they violate the Cocks patent. 
It is a doubtful question whether the fact 
that you sell these bands for a specific pur- 
pose is a violation of the patent or not, but is 
it quite fair to your customers to offer these 
for sale, knowing that they are going to get 
into trouble when they use them?” 


The plaintiff filed its complaint in this suit 
on the 25th of January, 1943, and served 
Dickson on the next day. Dickson informed 
the Cocks company of the suit, which on the 
second of February gave him the required 
consent; and armed with it on the 20th of 
April he granted a new sub-license to the 
New York licensee, and on the first of May, 
one to the California licensee. These were 
somewhat different from the first; they re- 
cited that Dickson was “the owner of full 
license and authority throughout the United 
States and power to grant sub-licenses”’; and 
that by virtue of this he granted to the New 
York licensee an exclusive, and to the Cali- 
fornia licensee a non-exclusive, license “to 
make, use and sell Hatch Covers,” over a 
specified territory of the United States; the 
licensee to pay forty cents for each hatch 
cover, “sold, shipped or put to use.” Both 
licensees manufactured hatch bands, but 
neither manufactured covers. At about the 
same time Dickson wrote to eight manufac- 
turers of hatch covers in the United States, 
offering them a non-exclusive sub-license to 
manufacture the covers, in which he declared 
that the “Licensee shall have the right to 
obtain hatch cover bands used in the manu- 
facture of Hatch Covers under this sub- 
license, from any source whatsoever.” By 
these changes, made after the action was be- 
gun, he sought to undo the effect of any un- 
lawful extension of the Cocks patent to the 
bands as distinct from the patented hatch 
covers. He does not upon this appeal seek 
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to support his original position that the pat- 
ent prevented the plaintiff’s sale of the bands 
alone. 


[Judgment Below] 


_ The complaint demanded judgment en- 
joining Dickson from asserting that the pat- 
ent covered the bands, and from threatening 
it for selling, or its customers for buying, 
them; adjudging that the patent was invalid 
and that the plaintiff did not infringe it, and 
asking other relief, not necessary to state. 
The judge thought that Dickson’s efforts to 
“purge” himself of his original misuse of the 
patent had not been sufficient, and therefore 
entered judgment forbidding him to cause 
any suit to be brought under the patent, so 
long as he continued “to combine the sale of 
reenforcing bands for hatch covers with a 
license, express or implied, under said Cocks 
patent, * * * until the consequences of defend- 
ant’s illegal conduct have been fully dissi- 
pated.” On the other hand, he dismissed 
the complaint so far as it sought a judgment 
determining the validity of the patent, be- 
cause the Cocks company was not a party; 
relying for this upon our decision in Contract- 
ing Division v. New Y ork Life Insurance Com- 
pany, 113 Fed. (2) 864. Each party appealed 
from that part of the decree which was against 
him; but for reasons that will appear, it will 
not be necessary now to decide Dickson’s 
appeal. 


[Error in Dismissing Complaint for Declara- 
tory Judgment as to Validity of Patent] 


Dickson could not have sued upon the 
Cocks patent in his own name; as a mere 
licensee—and at that only a licensee to make 
and sell—he was not within the doctrine of 
Waterman v. Mackenzie, 138 U. S. 252; both 
parties are in accord so far. However, in his 
letter of December 3rd he had asserted that 
he had “Mr. Cocks’ instructions that his pat- 
ent is to be protected at any cost’; and his 
letter of December 8th, taken in connection 
with that of the 3rd, very plainly threatened 
suit against the plaintiff’s customers, if they 
should use upon hatch covers any of the 
bands which they had bought of it. There- 
fore, it makes no difference whether or not 
the Cocks company had authorized him to 
bring a suit in its name; though perhaps the 
clause in the contract that he should not 
“permit to be done any act * * * which shall 
* * * in any way prejudice the rights of the 
Licensors,” went so far. Whether it did or 
not, he meant the plaintiff to understand that 
he had such a power, and that he proposed 
to use it. Besides, he was issuing licenses to 
makers of the bands and taking royalties; 
nothing could be a clearer assertion of his 
purpose to insist upon a monopoly of their 
sale, and later of the manufacture of hatch 
covers. The plaintiff was therefore confronted 
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with a direct attack upon its business. Against 
this it had two defenses; if its customers 
were sued, it could intervene and try to get 
the patent declared invalid; or it might seek 
an injunction against any further threats 
against them or itself based only upon the 
sale of the bands. The second would not be 
a final disposition of the controversy, for 
Dickson could correct his practices—as he 
has tried to do—and after a season of “pur- 
gation,” he could sue those customers who 
used the plaintiff’s bands in the only way 
they were useful. On the other hand, it was 
doubtful whether the situation had yet devel- 
oped far enough for it to sue him for the 
wrong of threatening suit and not following 
up his threats—a wrong recognized in those 
decisions which we cite in the margin.* The 
situation was therefore clearly ripe for a 
declaratory judgment as to the validity of 
the patent, and it was an error to dismiss 
this part of the complaint, unless the Cocks 
company was a necessary party to any judg- 
ment determining the validity of the patent. 


[Presence of Patentee Not Essential] 


It is of course true that no such judgment 
would conclude the company, and that at any 
time thereafter it could sue the plaintiff's 
customers, Nevertheless, every patent owner 
has an interest in keeping the reputation of 
his patent from the stain of a judgment of 
invalidity—an interest which it is proper for 
a court to recognize, In the case at bar the 
Cocks company can avoid that prejudice by 
intervening in this action; and indeed it must 
be given the opportunity to do so. That 
being true, its only interest in the dismissal 
of the complaint is the interest of every pat- 
ent owner in the choice of the forum in which, 
and the time at which, he will assert his 
rights. That too is an interest proper to be 
weighed against the plaintiffs interest in set- 
tling its present controversy with Dickson. 
Yet, even though the Cocks company had 
done nothing more than license Dickson, the 
scales, so balanced, would tip to the plaintiff’s 
side; for it would be obviously unfair to 
leave its business exposed to continuous indi- 
rect attack, merely to preserve the com- 
pany’s choice of forum—at least when, as 
here, the forum open to it is a court having 
jurisdiction over patents. But the case is 
stronger for the plaintiff than that, for the 
Cocks company went further than merely to 
license Dickson; it not only exacted a prom- 
ise from him not to “permit” its interests to 
be “prejudiced,” but it has now authorized 
him to issue such licenses under its patent. 


* A. B. Farquhar Co. v. National Harrow Co., 
102 Fed. Rep. 714 (C. C. A. 3); Adriance, Platt 
& Co. v. National Harrow Co., 121 Fed. Rep. 827 
(C. C, A. 2); Racine Paper Goods Co. v. Dittgen, 
171 Fed. Rep. 631 (C. C. A. 7); United States 
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It has plainly used him to enforce its patent, 
and if it has not surrendered its choice of a 
forum, at least its interest in that choice has 
dwindled too much to stand against the 
plaintiff's. 

The ordinary case of a suit by a licensee 
against an infringer is in no sense the same. 
It is indeed true that a mere licensee may 
have an interest at stake in such a suit; his 
license may be worth much more to him than 
the royalties which he has agreed to pay, and 
its value will ordinarily depend on his ability 
to suppress the competition of his rivals. 
The reason why he is not permitted to sue 
is not because he has nothing to protect. 
But against that interest is the interest of the 
infringer to be immune from a second suit 
by the owner of the patent; and also the 
interest of the patent owner to be free to 
choose his forum—the same interest which 
exists here. Indeed, the owner may have 
granted a number of licenses, and it would 
be exceedingly oppressive to subject him to 
the will of all his licensees. These two inter- 
ests in combination have been held to over- 
weigh any interest of the licensee ; and whether 
or not that conclusion was right, it is at least 
clear that there is no comparison between 
that situation and the one at bar. As res 
integra there can therefore be no warrant for 
making the presence of the Cocks company a 
condition upon this action. 


[Cases Cited Distinguished] 


The judge thought, however, that he was 
bound to hold otherwise because of our deci- 
sion in Contracting Division v. New York Life 
Insurance Company, supra (113 Fed. (2) 864.) 
At first blush that may not seem unreason- 
able; but a careful analysis makes it clear, 
we think, that that decision is in entire har- 
mony with what we have just said, both in 
result and in reasoning. The action there at 
bar was the usual one for infringement, brought 
by a corporation claiming to be the owner 
of the patent. After it had been begun, this 
corporation to its surprise found that it had 
assigned the patent to its parent corporation, 
taking back only a license. It is true that it 
did not then discontinue the suit, but pressed 
it to a conclusion; but this it did not do in its 
right as licensee; that it never asserted at 
any time; indeed it may be said to have con- 
ceded that it could not prosecute as licensee. 
On the contrary, its position was that its 
assignee and itself were so inextricably fused 
that they did not exist as separate juristic 
persons at all; and that the assignment was 
therefore mere form, and a nullity. We held 


G, & P. EH. Corp, v. Hanson-Van Winkle-Munning 
Co., 104 Fed. (2) 856, 862 (C. C. A. 4); Art Metal 
Works v. Abraham & Straus, 107 Fed. (2) 944 
(C. C. A. 2); Betmar Hats v. Young America 
Hats, 116 Fed. (2) 956 (C. C. A, 2). 
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that the two corporations were not fused and 
that therefore the plaintiff, as licensee only, 
had no capacity to sue under the well settled 
doctrine. The defendant had filed a counter- 
claim, seeking a declaration that the patent 
was invalid, and this we dismissed, not on 
the merits, but because the owner of the 
patent was not a party. There can be no 
question that we were right in doing so, since, 
as we have just said, the plaintiff had never 
claimed the right to sue as licensee, but only 
as owner; and so, as soon as we had decided 
that it was not an owner, all controversy be- 
tween it and the infringer necessarily ended. 
The owner being absent, the situation be- 
came the same as though an entire stranger 
to the patent had brought the suit, in which 
event obviously no counter claim would have 
lain. In Alivater v. Freeman, 319 U. S. 359, 


the Supreme Court recognized that, when no, 


question remained to be decided the court 
should not determine the validity of a patent, 
citing (p. 363)—apparently with approval— 
our decision in Cover v. Schwartz, 133 Fed. 
(2) 541.* But it then went on to do what we 
are doing here, and for the same reason: since 
there was a controversy between the parties 
which remained undecided, it retained juris- 
diction over the parties to decide it. Sucha 
controversy remains undecided here, because, 
unlike the plaintiff in Contracting Division 
v. New York Life Insurance Company, supra 
(133 Fed. (2) 864), Dickson persists in his 
claim to assert the patent as licensee (and 
apparently also by virtue of some added au- 
thority to act for the Cocks company), and 
in that role threatens the plaintiff’s customers. 


[Denial of Declaratory Judgment. Reversed; 
Injunction Against Bringing Suit Unnec- 
essary; Temporary Injunction 
Retained] 

The judgment, so far as it denied the prayer 
for a declaratory judgment, must therefore 
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be reversed; yet on this record we will not 
undertake to adjudicate the validity of the 
patent. The parties have not presented their 
arguments on that issue; and they may wish 
to put in further evidence. More important 
still, the Cocks company must be given the 
opportunity to appear and protect the patent. 
Lastly, the question arises whether that part 
of the judgment should stand which enjoined 
Dickson from causing suit to be brought 
upon the patent so long as he continues “to 
combine the sale of re-enforcing bands * * * 
with a license * * * under said Cocks patent,” 
and “until the consequences of the defend- 
ant’s illegal conduct have been fully dissi- 
pated.” Such an injunction will be unnecessary, 
if the patent proves invalid, since an injunc- 
tion will then go against making any claim 
under it whatever. If, on the contrary, the 


‘patent proves valid, it will be only after a 


trial, by which time it is possible that the 
whole situation wil] have taken on an entirely 
different aspect. We think it best therefore 
to reverse this provision of the judgment 
as well, it being understood that we are not 
deciding whether Dickson’s change in licens- 
ing has sufficiently removed the objectionable 
features of his former practices; or whether 
the plaintiff will in any event -be entitled to 
any damages. The law on that whole subject 
is obviously still in flux, and it is undesirable 
to decide questions which may in the end 
prove moot. On the other hand, it will be 
proper to retain the temporary injunction 
until the issue of validity has been decided; 
the patent has never been adjudicated, and 
until it has, Dickson should not be allowed 
to use it except in accordance with the limi- 
tations which the district court imposed upon 
him pendente lite. 


[Judgment for Plaintiff Reversed] 
Judgment reversed; cause remanded. 


[1 57,226] 


United States v. Vehicular Parking, Ltd., the Karpark Corp., Dual Park- 


: Co., M. H. Rhodes, Inc., the Standard Meter Corp., Peerless Oil and Gas Co., 
eee cae Co., Frank L. Michaels and Alfred R. Miller, doing business as Mi-Co 
Meter Co., Vernon L. Taylor, John Howard Joynt, Walter J. Herschede, Guy Kelcey, 
E. D. Timberlake, George E. Tribble, Carl C. Magee, M. H. Rhodes, Donald F, Duncan, 


and T. W. L. Newsom. 


In the District Court of the United States for the District of Delaware. Civil Action 


No. 259. March 28, 1944. 


When a patent holding company attempts to control the making and vending of 


products other than the patented parking meter, such control is beyond the patent rights 
upon which the lawful monopoly rests, and violates the anti-trust laws. Restrictions on 
price for servicing meters, prohibitions against free servicing, and elimination of the manu- 
facture and sale of “free-time” meters are unlawful. 


It is permissible for a patentee to grant a license on the condition that the licensee 
will not sell the patented product at a lower price than the patentee, but it is unlawful 
rien wade aie chris, Se oleinire eins eee SR ky pees Steno es eee ea 

* Cert, denied 319 U.S. 748. 
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under the anti-trust laws for the patentee to agree with a group of licensees to fix the 
price at which all may sell, when the price fixing is for the benefit of the licensees, not for 
protection of the patentee’s sales. 


When defendant parking meter manufacturers control from 95 to 98% of an industry, 
with threat of competition removed, a tight monopoly exists, especially where the parties 
to the agreement before they became parties to it were in free and open competition and 
sold the devices at prices much below those established by the agreement. Where they 
submit to rules to prevent competition among themselves and from outsiders, agree as to 
who should become members and who should never be adopted, agree upon the product 
and services each should traffic in, the prices and terms and conditions of sale of such, 
and compensation to salesmen, they restrain their freedom of action unlawfully. 


See comment at { 54,019; also the Sherman Act annotations, Vol. 1, {| 1270.151, 1270.201, 1270.251. 


For plaintiff; Wendell Berge, Assistant Attorney General; Ernest S. Meyers and 
Bartholomew A. Diggins, Special Assistants to the Attorney General; E. Houston Harsha, 
Special Attorney; and Stewart Lynch, U.S. Attorney. 


For Vehicular group of defendants and Carl C. Magee: Samuel N. Darby, Jr. (of 
Darby & Darby) of New York City, and William S. Potter (of Southerland Berl & Potter) 
of Wilmington, Del. For Duncan Meter Co. and Donald F. Duncan: Lyman W. Sherwood 
and Clarence J. Loftus (of Loftus, Moore, Olson & Trexler) both of Chicago, Ill, and 
Edmund S. Hellings of Wilmington, Del. For Dual Parking Meter Co. and George E. 
Tribble; Edwin D. Steel, Jr. (of Morris, Steel & Nichols) of Wilmington, Del. For Mi-Co 
Meter Co. and F. L. Michaels and Alfred R. Miller: C. Edward Duffy (of Logan & Duffy) 
of Wilmington, Del., and John E. Shepard of Covington, Ky. For M. H. Rhodes, Inc. and 
M. H. Rhodes: Ivan Culbertson of Wilmington, Del., and Stanley D. Fisher of Hartford, 


Conn. 


Opinion rendered by Lreany, District Judge. 


Charge 


[Digest] Defendants are charged with 
violating Sections 1, 2 and 3 of the Sherman 
Anti-Trust Act. This proceeding is brought 
under Section 4 to prevent and restrain 
further violations. 


Issue 


The issue is whether it has been proven 
that defendants entered into a combination 
and conspiracy to restrain and monopolize 
trade with respect to (1) manufacture, dis- 
tribution and sale of parking meters and (2) 
United States letters patent relating to such 
parking meters. 

The case stands upon the illegality of the 
combination as a whole and not on the 
illegality of individual combinations of 
which it is composed. The Court does not 
look at any particular act, but at the final 
harvest of all defendants’ acts. U. S. v. 
Patten, 226 U. S. 525; U. S. v. Reading Co., 
226 U. S. 324; U. S. v. MacAndrews & 
Forbes Co., 149 F. 823. Inferences from cir- 
cumstantial evidence have been held suffi- 
cient to prove the conspiracy. Interstate 
Circuit v. U. S., 306 U. S. 208; Eastern States 
Retail Lumber Dealers’ Association v. U. S., 
234 U. S. 600; U. S. v. Corn Products Refin- 
ing Co., 234 F. 964. 


Gestatory Stage 


Parkrite and Dual owned patents on 
parking meters, which they produced and 
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sold. In 1936 Joynt wrote to Taylor and 
Symington that a start toward creation of 
a patent monopoly could be gained by pool- 
ing the patents and patent applications of 
Dual and Parkrite. Subsequently Joynt 
wrote that the Doyle patent, owned by 
Parkrite, was the only patent which might 
be construed as broadly covering a parking 
meter of the honor system type; that these 
claims should not be put into litigation, 
however, because they might be invalidated 
by prior act; that they were at present 
accorded a prima facie validity which could 
be used to advantage in discouraging com- 
petition; and that the strength of the patent 
monopoly must be gotten from a number 
of patents covering individual types of 
parking meters. They then formed Kar- 
park, which agreed with Parkrite in 1937 
that each would assign to a patent admin- 
istrative corporation to be organized all 
their interests in inventions relating to park- 
ing meters, Karpark to pay Parkrite 
$100,000, and the administrative corporation 
to grant to Karpark and Parkrite a license 
to make and vend meters. The administra- 
tive corporation was formed and was called 
Vehicular Parking, Ltd. It is a patent 
holding company. Parkrite wanted to re- 
serve a license, but Joynt said that it would 
be foreign to the tenor of the agreement, 
which was to put all right into Vehicular 
Parking, which would then be in a posi- 
tion to establish price control over the entire 
industry. Vehicular acquired Parkrite’s 
patents and granted licenses to both Park- 
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rite and Karpark. Months later Parkrite 
was dissolved. Its assets were absorbed by 
Karpark. 

In 1937 Dual, owning patents on meters, 
had been leading the industry in sales. Dual 
refused effort made to have Dual join in 
and assign its patents to Vehicular. 


The Combination Commences 


Vehicular’s negotiations with Rhodes for 
a price-maintenance agreement were unsuc- 
cessful. Thereupon Vehicular advised cities 
considering the installation of Rhodes’ 
meters, that such use could constitute in- 
fringement of Vehicular’s patents. Vehicu- 
lar sued Rhodes for infringement, with the 
purpose of swaying prospective licenses, in- 
cluding Rhodes, into falling in line. In 1940 
Rhodes took a license from Vehicular, but 
the price maintenance provisions were to 
be suspended until Dual and Duncan joined 
the combination. 

Vehicular brought suit next against Dual, 
charging infringement. Dual’s answer 
averred that Vehicular had conspired with 
other manufacturers to create an unlawful 
monopoly, and countered by bringing an in- 
fringement action against Karpark. While 
these suits were pending, Tribble acquired 
the control stock of Dual and directed the 
taking of a license from and the execution 
of the price maintenance agreement with 
Vehicular. 

Duncan, who had agreed to come in when 
Dual signed, joined up, although counsel 
had advised Duncan that Vehicular’s Doyle 
patent was of doubtful validity and that 
Vehicular was trying to scare manufac- 
turers into taking a license rather than be 
sued. 

Mi-co, who had agreed to join the plan 
when five of seven named manufacturers 
joined, gave an exclusive license to Vehicu- 
lar under claims of a patent application 
owned by Michaels. 

In 1937 Standard expressed a willingness 
to become part of a patent pool, but when 
the agreement contained a provision for 
elimination of “free time” meters, Standard 
refused to execute the agreement. Vehicu- 
lar threatened a prospective purchaser. Two 
months later Standard promised to drop 
“free time” meters and entered the com- 
bination. 


The Agreements 


The agreements are substantially similar 
and the evidence shows that each contem- 
plated the others. Portions pertaining to 
prices, terms and conditions for sale be- 
tween Vehicular, Rhodes, Dual, Duncan, 
Mico, Karpark and Standard provide (1) 
manual meters not to be sold below $35 
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and automatic meters $45; (2) reasonable 
prices to be charged for standards, collars, 
other parts and services; (3) maximum dis- 
count 214%; 5% interest on deferred pay- 
ments; (4) no trade discounts in the form 
of free meters; (5) 40% of sales price the 
maximum commission payable to salesmen 
and distributors; no commissions in advance 
and not more than $75 per week selling ex- 
pense for salesmen; (6) no free service or 
maintenance; guarantees against defective 
workmanship limited to one year; (7) in- 
stallation of meters for trial periods of less 
than 6 months prohibited; (8) no rental 
of meters; (9) giving of patent infring- 
ment bond in excess of $10,000 to cities 
prohibited; (10) no deliveries in anticipa- 
tion of price advances; (11) used and re- 
conditioned manual meters not to be sold 
below $25, such automatic meters not below 
$35; maximum of $15 for trade-in allowance 
on second-hand meters; (13) sales to cities 
on credit only if 75% of meter income to 
go to seller until purchase price is paid 
and payment to be completed within 15 
months; (14) minimum prices fixed for 
manual type of meter not to exceed those 
established for the automatic type; (15) 
each manufacturer to have an agreement no 
more favorable than the other; (16) viola- 
tions of agreement subject to fines; (17) 
Vehicular to enforce patents against other 
manufacturers of parking meters; (18) cor- 
porate defendants to pay Vehicular 4% of 
the sales price of each meter in order to 
police the industry; (19) agreements to 
terminate on the expiration date of the last 
patent listed in the agreements; (20) each 
manufacturer admitted its own meters were 
within the scope of the patents held by 
Vehicular and agreed to mark its meters 
with the number of the patents held by 
Vehicular; (21) if any of the pooled patents 
were held invalid, royalty payments to 
abate (but no provisions for termination 
of the price fixing provisions). 


Duncan was advised by counsel that the 
agreements were illegal. 


These acts, considered in the light of the 
fact that defendants controlled 95% to 98% 
of the parking meter business in the United 
States, disclose an integrated plan to con- 
trol the manufacture and sale of parking 
meters. 


The Patent Privilege 


A combination to fix or influence prices is 
illegal. The reasonableness of the price 
has no legal justification. “Price fixing” 
includes the fixing of minimum prices, es- 
pecially where the sales price is coupled 
with regulated and fixed terms conditioning 
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the sale of devices. U.S. v. Socony-Vacuum 
Oil Co., 316 U. S. 150; U. S. v. Masonite 
Cor pues lOsUieS e265 OS Uae rentone OL 
teries, 273 U. S. 392; Bauer v. O’Donnell, 
229 U. S. 1. The conditions of sale agreed 
upon could only have been for the pur- 
pose of maintaining price fixing. 

The grant of the patents was primarily 
“to promote the progress of science and 
useful arts.” Defendants received merely 
the subordinate right to exclude trespass by 
others. The grant contained no implied 
license to violate the anti-trust laws. Mer- 
coid Corp. v. Mid-Continent Investment Co., 
— U.S. — It is the public interest which 
is dominant in the patent system. It is the 
protection of the public in a system of free 
enterprise which alike nullifies a patent 
where any part of it is invalid and denies 
to the patentee after issuance the power to 
use it in such a way as to acquire a mono- 
poly which is not plainly within the terms 
of the grant. The necessities or conveni- 
ence of the patentee do not justify any use 
of the monopoly of the patent to create 
another monopoly. The fact that the 
patentee has the power to refuse a license 
does not enable him to enlarge the mono- 
poly of the patent by the expedient of at- 
taching conditions to its use. The method 
by which the monopoly is sought to be 
extended is immaterial. The patent is a 
privilege. But it is a privilege which is 
conditioned by a public purpose. It results 
from invention and jis limited to the inven- 
tion which it defines. When the patentee 
ties something else to his invention, he acts 
only by virtue of his right as the owner of 
property to make contracts concerning it 
and not otherwise. He then is subject to 
all the limitations upon that right which the 
general law imposes upon such contracts. 

Assuming Vehicular’s patents are valid, 
the agreements in suit attempt to extend the 
lawful patent monopoly in an illegal man- 
ner. Defendants cannot by concert of ac- 
tion fix prices for the adjunctive devices 
obviously not within the claims of the 
patents, 7. e., the coin counters, the standards 
and collars. Likewise they may not fix 
prices for specialties. Morton Salt Co: v. 
Supiger Co., 314 U. S. 488; B. B. Chemical 
Co. v. Ellis, 314 U. S. 495; Motion Picture 
Patents Co. v. Universal Film Mfg. Co., 243 
U.S. 502. Carbice Corp. v. American Patents 
Development Corp., 283 U. S. 27; Leitch Mfg. 
Co. v. Barber Co., 302 U. S. 458. In short, 
a patent may not be utilized to control 
economically a non-patented device, When 
Vehicular attempts to control the making 
and vending of products other than the 
patented meter, such control is obviously 
not bottomed on the patent statute and is 
far beyond the claims upon which the law- 
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ful monopoly rests. Restrictions on price 
for servicing meters and prohibition against 
free servicing are not protected by any of 
the claims found in Vehicular’s collection 
of patents; such restrictions are illegal. 

Moreover, owners of patents may not 
enter into a combination to use their patents 
to eliminate competition where the resultant 
restraint of trade arises from the combina- 
tion and not from the exercise of the right 
granted by the patents to exclude others. 
National Harrow Co. v. Hench, 76 F. 667, af- 
firmed in 83 F. 36; Standard Sanitary Mfg. 
Co. v. U. S., 226 U. S. 20. The roles played 
by the individual in the Standard Samtary 
Mfg. Co. case, by the patent holding corpo- 
ration in the Rench case, and under the plan 
under consideration are without legal dis- 
tinction. 

The decision in U. S. v. General Electric 
Co., 272 U. S. 476, is predicated upon the 
patentee making and vending the patented 
device; and it is permissible, therefore, for 
the patentee to grant a license on the con- 
dition that the licensee will not sell the 
patented product at a lower price than the 
patentee. There is nothing in that case 
which indicates that the patentee can agree 
with group-licensees to fix the price at 
which all may sell. Karpark owning Vehi- 
cular must sell at the same price as other 
licensees. The price fixing is for the bene- 
fit of the licensees—not to protect Vehicu- 
lar’s sales of meters because Vehicular is 
not engaged in manufacturing and sale. 

Where defendant corporations control 
from 95% to 98% of an industry, with 
threat of competition removed, upon agree- 
ment that others will be refused “to join 
the fold,” a tight monopoly exists, espe- 
cially where the parties to the agreement 
before they became parties to it were in 
free and open competition and sold the de- 
vices at prices much below those established 
by the agreement. An aggregation of cor- 
porations or individuals, as such, do not 
necessarily approach an illegal monopoly 
where its unquestioned control absorbs 
95-98% of the business of a particular in- 
dustry. But, where the aggregation sub- 
mit to rules (and fines for the violation of 
such rules) to prevent competition among 
themselves and from outsiders, agree who 
should become members of the family and 
who should never be adopted, the product 
and services each should traffic in, the prices 
and terms and conditions of sale of such, 
and the compensation each shall pay to per- 
sons to attempt to sell the product, then 
such a business manifestly takes away the 
freedom of action of its members. Fashion 
Originators Guild v. Federal Trade Commnuis- 
sion, 312 U. S. 457. 
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_ Patent pools per se are not condemned by 
either federal statutory or decisional law, 
except where the conjoint design of persons 
in such acquisition and pooling is to re- 
strain trade. 


Another facet of defendants’ conduct is 
found in  Vehicular’s insistence upon 
Standard eliminating the manufacture and 
sale of “free-time’” meters. The patent 
owner may not exact such a condition, Na- 
tional Lockwasher Co. v. George K. Garrett 
Gonincy 372s (2d).255: 


Participation 


With the exception of Vehicular, none 
of the defendants introduced any evidence 
to controvert the government’s charges of 
violation of the Sherman Act; and there is 
abundant evidence to show participation by 
all defendants. Findings, reciting with par- 
ticularity the participation of each of de- 
fendants, are based upon the proposition 
that, insofar as the individual defendants 
go, in this type of case it is the court’s 
duty to look at the whole picture, not in- 
dividual figures in it. 


Relief 


At pre-trial conferences the parties 
agreed that conflicts among defendants 
temporarily cease until the government tried 
its case against all the defendants. Matters 
concerning Vehicular’s objections to cer- 
tain of Duncan’s interrogatories, Vehicu- 
lar objection to Duncan’s motion to amend 
its cross-claim, and Vehicular‘s motions to 
strike both cross-claims of Duncan and 
Mi-co should again be postponed until after 
the government obtains relief. 


The conclusion is reached that there has 
been a violation of the Sherman Act. The 
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government asks that defendants should be 
enjoined from entering into further agree- 
ments containing any of the restrictions con- 
tained in the present agreements, for to 
permit any type of licensing system would 
invite abuses through stealth and conceal- 
ment, and the government should not be re- 
quired to keep policing defendants’ licensing 
plans. The government’s attorneys have 
demonstrated that here is an illegal com- 
bination and restraint, by patent abuse, over 
an “infant” industry and to restore a broad 
base of competition in the parking meter 
industry the court must decree that the 
licensee system in suit is void and that the 
future performances thereunder be effec- 
tively enjoined. They argue that the court 
may not only restrain but also prevent vio- 
lations of the Act; and the only way effec- 
tually to dissolve the monopoly is to enjoin 
defendants from instituting patent infringe- 
ment suits and to compel the patent-own- 
ing defendants to give all applicants 
royalty-free and unrestricted licenses. Such 
relief was substantially granted in U. S. wv. 
Hartford Empire, 46 F. Supp. 541, awaiting 
review in the Supreme Court. 

The court suggests that the government 
form a decree. No necessity appears that 
it be directed against the individual defend- 
ants. U.S. v. Pullman Co., 50 F. Supp. 123. 
After the formulation of the decree, de- 
fendants will be heard on eliminations or 
additions. The court is not certain the 
patents should, as a practical matter, be 
virtually cancelled by the inclusion in the 
proposed decree of the provisions com- 
manding royalty-free licensing. There may 
be judicial death-sentence of a patent in a 
proper case, but the court must be con- 
vinced that this is the case. 
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& Seal Corporation, Smith-Lee Company, Inc., Daniel A. Mackin and Harvey M. Smith, 
individually and as members Of the Executive Committee of National Association of 
Sanitary Milk Bottle Closure Manufacturers, and Mid-West Bottle Cap Company, the 
Milk Cap Statistical Bureau, an unincorporated trade association, National Association 
of Sanitary Milk Bottle Closure Manufacturers, an unincorporated trade association, 
George J. inicolet Jr., individually and as Manager and Executive Secretary of the Milk 
Cap Statistical Bureau and as Manager of National Association of Sanitary Milk Bottle 
Closure Manufacturers, Ray W. Blodgett, George W. Rohrbeck and Robert H. Schulz, 
individually and as members of the Executive Committee of the Milk Cap Statistical 
Bureau, Stanley Dennis, individually and as Chairman of National Association of Sanitary 
Milk Bottle Closure Manufacturers, Jarvis Williams, Jr., individually and as a member 
of the Executive Committee of National Association of Sanitary Milk Bottle Closure 
Manufacturers. 

In the United States Circuit of Appeals for the Second Circuit. 
1943. No. 273. April 3, 1944. 

Appeal from a Judgment of the United States District Court for the Southern Dis- 
trict of New York dismissing plaintiff's amended complaint. 

Allegations by plaintiff manufacturer of milk bottle hoods that defendant manufac- 
turers of milk bottle hoods and caps conspired to destroy plaintiff as a business rival, and 
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fixed a combination price at which they sold hoods and caps so low as not to permit a 
reasonable return, and that plaintiff could not compete in those circumstances and suffered 
damages as a consequence, disclose a violation of the Sherman Act and sufficient causal 
relation between defendants’ acts and plaintiff’s loss. Judgment dismissing the complaint 
before answer is reversed and the cause remanded. ig 

Jurisdictional facts, such as violation of the Sherman Act, consequent loss by plaintiff, 
and damages, need not be alleged with any unusual definiteness and particularity. There 
is no stricter requirement as to pleading in treble damage actions than in other actions, 
even though heavy expense is often involved in such litigation. , 

A discount on a combination sale is not a forbidden discrimination within the meaning 
of the Robinson-Patman Price Discrimination Act. 

See the Sherman Act annotations, Vol. 1, {| 1640.351; and the Robinson-Patman Price Discrim- 


ination Act, Vol. 1,  2212.165, 2212.335. 


Reversing decision of U. S. District Court of New York, July 14, 1943, reported at 


1941-1943 Court Decisions Supp. { 52,969. 
For appellant: 
For appellees: 


Unger & Pollack, William F. Unger, of counsel. 
Sullivan & Cromwell, Henry R. Ashton, Hiscock, Cowie, Bruce, Lee 


and Mahwhinney, Syracuse, N. Y., and Joseph J. Brown, Philadelphia, Pa., Edwards & 
Smith, Jon F. Dailey, Jr., and Charles A. Ellis, of counsel, for defendant-appellee, Daniel 


A. Mackin. 


Before CHASE, CLARK and FRANK, Circuit Judges. 


[Description of Hood] 

Plaintiff's complaint* alleges the follow- 
ing “first cause of action” for treble dam- 
ages resulting from a violation of the 
Sherman Act: 

In connection with the bottling of milk, 
a circular disc known as a “cap” is inserted 
in the mouth or neck of the bottle to pre- 
vent the spilling of the contents. In many 
instances, the dairies, in addition to the cap, 
place a sanitary closure around the lip 
of the bottle extending about one-half inch 
below the top thereof to prevent contamina- 
tion. This closure is known as a “hood.” 
The dairies themselves affix the caps and 
hoods to the milk-bottles by means of ma- 
chines called “cappers” and “hooders” which 
they lease from the manufacturers of the 
caps and hoods. The four corporate de- 
fendants manufactured and sold (or leased) 
hoods, hooders, caps and cappers. They 
and six other manufacturers of hoods and 
hooders were members of the defendant 
unincorporated association, National As- 
sociation of Sanitary Milk Bottle Closure 
Manufacturers, referred to in the complaint 
as the “Hood Association.” These ten cor- 
porations constituted all of the manufac- 
turers of hoods and hooders in the United 
States with the exception of the plaintiff. 


[Conspiracy to Drive Plaintiff 
Out of Business] 


In 1937 plaintiff was organized for the 
purpose of manufacturing hoods and hooders. 


After three years devoted to the developing 
of hoods, hood-making machinery and 
hooders requiring an investment and ex- 
penditure of $150,000, plaintiff succeeded in 
developing and manufacturing hoods and 
hooders with many new features, and had 
become an actual and potentially substan- 
tial competitor of the corporate defendants 
and the other members of the Hood Asso- 
ciation, and threatened to terminate their 
monopoly in hoods and hooders. 


In an effort to drive plaintiff out of busi- 
ness and thus remove the threat to their 
continued monopoly in the manufacture of 
hoods and hooders, the members of the 
Hood Association and the members of 
the defendant unincorporated association, The 
Milk Cap Statistical Bureau, referred to in 
the complaint as the “Cap Bureau” (con- 
sisting of eleven manufacturers of caps and 
cappers who sold 75% of all the caps in 
the United States and including all but one 
of the corporate defendants) entered into a 
conspiracy, pursuant to which, in order to 
induce dairies not to buy from plaintiff, the 
members of the Hood Association and Cap 
Bureau initiated the practice of fixing com- 
bination prices for caps and hoods together 
and sold them to dairies at such combina- 
tion prices." “Pursuant to, in furtherance 
of and to effect the objects of said combina- 
tion and conspiracy, the defendants and the 
other members of the Cap Bureau and Hood 
Association acting in concert, agreed to and 
did with reference to caps and hoods sold 


1 This appeal involves a second amended com- 
plaint, Plaintiff’s original and its first amended 
complaint had previously been held insufficient 
by the lower court. 

1a Before the initiation of combination prices 
in 1940, the members of the Hood Association 
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bought up any concerns which attempted to 
manufacture hoods and hooders and the patents 
relating thereto, scrapped their organizations 
and machinery or combined their plants and 
organizations with their own. 
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by the corporate defendants and other 
members of the Cap Bureau and Hood As- 
sociation: (a) Fix and maintain the price 
of caps and hoods when sold in combination 
with each other. (b) Fix and maintain the 
price of caps and hoods when sold in com- 
bination with each other at a combination 
price so low as not to permit a return to 
them covering the reasonable expense of 
production and sale and a reasonable profit 
thereon. (c) Fix and maintain the toial 
price of caps and hoods when sold in com- 
bination at a price lower by from $.20 to 
$.28 per thousand units, each unit consist- 
ing of one cap and one hood, than when said 
units of caps and hoods of the same grade 
and quality were sold separately and not in 
combination. (d) Offer a price saving to 
purchasers of caps and hoods in combina- 
tion which price saving was not based upon 
any economies in the cost of production or 
distribution effected through the sales of 
caps and hoods in combination. (e) Cause 
those dairies which purchased caps sepa- 
rately and not in combination with hoods 
from the corporate defendants and other 
members of the Cap Bureau and Hood As- 
sociation either directly or through jobbers 
to forfeit and forego said price saving. 
(f) Fix and maintain the price of caps when 
sold independently of hoods at the same 
level at which caps of the same grade and 
quality were and are sold throughout the 
United States by non-members of the Cap 
Bureau and Hood Association. (g) Fix and 
maintain the selling price of hoods when 
sold independently of caps, at the same level 
at which such hoods of the same grade and 
quality were sold by plaintiff. (h) Cause 
statements to be made by their agents and 
representatives to customers and prospec- 
tive customers of plaintiff that plaintiff’s 
products were inferior in quality; that the 
use thereof constituted an infringement of 
patents of others and would subject the 
users to litigation and financial loss by rea- 
son of such infringements and that plaintiff 
was without adequate resources to continue 
to do business and would be in business 
only a short time. These statements were 
false and all except the last were known to 
the defendants and other members of the 
Cap Bureau and Hood Association to be 
false. All of these statements tended to 
weaken and injure the plaintiff in its busi- 
ness. Prior to the inception of said com- 
bination and conspiracy and the commission 
of the acts pursuant thereto, the corporate 
defendants and other members of the Cap 
Bureau and Hood Association never sold 
or offered for sale caps in combination with 
hoods.” 
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[Effect of Conspiracy on Plaintiff's Business] 


The conspirators knew that a dairy must 
have caps, because only the cap can pre- 
vent the spilling of milk from the bottle. 
The corporate defendants maintained uni- 
form prices and monopolized the hood in- 
dustry, in part through the instrumentality 
of the Hood Association and Cap Bureau, 
in that through them the corporate defend- 
ants fixed and maintained minimum and 
uniform prices, discounts, contract terms 
and other conditions for the sale and dis- 
tribution of caps and hoods. The Hood 
Association and Cap Bureau rated and 
classified the 50,000 dairies located through- 
out the United States according to the num- 
ber of hoods and caps used annually by 
the dairies. The ratings and classifications 
were distributed among the manufacturers 
who agreed to adhere and did adhere to said 
ratings in determining prices and discounts 
to which they should sell to the dairies. To 
make more effective the operation and car- 
rying out of said agreements and combina- 
tions, the manufacturers filed with the Hood 
Association and the Cap Bureau price lists, 
copies of invoices containing the names of 
purchasers, quantities purchased and prices 
paid therefor, customers’ lists and copies of 
contracts and conditions of sale. These 
data filed by the manufacturers were checked 
by the Hood Association and Cap Bureau, 
in accordance with their policy and practice 
to police the industry and thus to deter- 
mine whether the manufacturers observed 
and carried out the agreements made by 
them. 

“Neither plaintiff nor its customers or prospec- 
tive customers were able to purchase caps alone 
from any source at a price below that offered 
by the corporate defendants and other members 
of the Cap Bureau and Hood Association for 
caps not sold in combination with hoods. Asa 
result of said combination and conspiracy and 
the acts committed in pursuance thereof, cus- 
tomers and prospective customers of plaintiff 
were faced with the alternatives of buying hoods 
from plaintiff and caps from others including 
the corporate defendants at a financial loss or 
of refusing to buy hoods from plaintiff so that 
they could purchase either directly or through 
jobbers, caps and hoods in combination from 
the corporate defendants and other members of 
the Cap Bureau and Hood Association at a 
financial saving. Plaintiff was unable to man- 
ufacture caps and cappers for the purpose of 
selling caps in combination with hoods because 
it did not have the requisite financial resources. 
As a result of said combination and conspiracy 
and the acts committed in pursuance thereof, 
the prospective customers of plaintiff refused to 
purchase hoods or lease hooders from it. As a 
result of said combination and conspiracy and 
the acts committed in pursuance thereof, plain- 
tiff was unable to increase its business beyond 
that arising from the leasing of hooders and sale 
of hoods to’’ a ‘‘few dairies, the revenue from 
which business was insufficient to allow the 
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continuation by plaintiff of its manufacture of 
hoods, hood-making machinery and hooders. As 
a result of said combination and conspiracy and 
the acts committed in pursuance thereof, the 
resources of plaintiff were exhausted and it had 
to close out its business removing plaintiff as 
an actual and a potential competitor of the 
corporate defendants and the other members 
of the Hood Association.”’ 


[Officials of Hood Association] 


The Hood Association operated through 
a Manager, who is also Secretary and Treas- 
urer, an Executive Committee and a Chair- 
man, who is a member of the Executive 
Committee. Said Executive Committee 
consists of defendant Daniel A. Mackin, 
President of American Seal-Kay Corpora- 
tion; defendant Harvey M. Smith, President 
of defendant Smith-Lee Company, Inc., and 
defendant Jarvis Williams, Jr., President of 
defendant Standard Cap & Seal Corpora- 
tion. Defendant Stanley Dennis is Chair- 
man, and defendant George J. Lincoln, Jr., 
is Manager of the Hood Association. 


[Damages Claimed] 


“The aforesaid designing, development and 
construction by plaintiff of hoods, machines to 
make hoods and hooders was a tedious and 
laborious process. Plaintiff, beginning in 1937, 
vested and spent $150,000 for its development 
work. In addition, plaintiff's officers in con- 
nection therewith at the plaintiff’s request, 
rendered services to the plaintiff of the reason- 
able value of $25,000 a year for three years. 
These services have not been paid for by the 
plaintiff. Plaintiff had manufactured additional 
hooders which it was unable to lease as a result 
of said combination and conspiracy and the acts 
committed in pursuance thereof. Although 
plaintiff had the facilities to increase its produc- 
tion of hoods and hooders and to sell and lease 
them to dairies at a profit, it was unable to 
avail itself of these facilities because of the 
aforesaid combination and conspiracy and the 
acts committed in pursuance thereof. Based on 
plaintiff’s business experience in and after 1937, 
its profits for the three years beginning with 
1941 would have amounted to at least $275,000. 
As a result of said combination and conspiracy 
and the acts committed in pursuance thereof 
causing the plaintiff to discontinue its business 
as aforesaid, plaintiff has been damaged in the 
sum of $500,000.’’ 


[Price Discrimination in Sale of Hoods 
Alleged Violation of Clayton Act] 


The complaint alleges a ‘second cause of 
action” for treble damages for violation of 
the Clayton Act (as amended) which, re- 
peating most of the allegations of the “first 
cause of action,” also alleges: 


“After the plaintiff had organized its business, 
the corporate defendants and the other members 
of the Cap Bureau and the Hood Association, 
sold and offered to sell (either directly or 
through jobbers) to dairies, including the cus- 
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tomers and prospective customers of plaintiff, 
caps and hoods in combination with each other 
at a combination price so low as not to permit 
a return covering the reasonable expense of 
production and sale and a reasonable profit 
thereon. This combination price was lower by 
from $.20 to $.28 per thousand units, each unit 
consisting of one cap and one hood, than when 
said units of caps and hoods of the same grade 
and quality were sold separately and not in 
combination. The corporate defendants and the 
other members of the Cap Bureau and the 
Hood Association offered (either directly or 
through jobbers) a price saving to dairies, in- 
cluding the customers and prospective customers 
of plaintiff, on the purchase of caps and hoods 
in combination as against the purchase of caps 
and hoods of the same grade and quality inde- 
pendently of each other. This price saving was 
not based upon any differences in the cost of 
manufacture, sale or delivery resulting from the 
sale of caps and hoods in combination or the 
quantities in which said caps and hoods in 
combination were to be sold or delivered. As 
was well known to the defendants and other 
members of the Cap Bureau and Hood Associa- 
tion, said combination price and price saving 
was available only to those dairies which pur- 
chased hoods from the corporate defendants 
and other members of the Cap Bureau and Hood 
Association and was not available to the dairies 
which purchased hoods and leased hooders from 
plaintiff. The offer of said combination price 
and price saving by the corporate defendants 
and other members of the Cap Bureau and Hood 
Association constituted an unlawful discrimina- 
tion as to price between dairies which purchased 
hoods from plaintiff and dairies which either 
directly or through jobbers, purchased hoods 
from the corporate defendants and other mem- 
bers of the Cap Bureau and Hood Association. 
The dairies which purchased hoods from plain- 
tiff as well as the prospective customers of plain- 
tiff were in competition with the dairies which 
either directly or through jobbers, purchased 
hoods from the corporate defendants and other 
members of the Cap Bureau and Hood Associa- 
tion * * * Prior to said discriminations, the 
corporate defendants and other members of the 
Cap Bureau and Hood Association never sold 
or offered for sale caps in combination with 
hoods. As a result of said discriminations—(a) 
Plaintiff was unable to offer caps and hoods to 
its customers and prospective customers at the 
same saving that could be effected by them 
through the purchase (either directly or through 
jobbers) of caps and hoods of the same grade 
and quality in combination from the corporate 
defendants and the other members of the Cap 
Bureau and Hood Association. (b) Customers 
and prospective customers of plaintiff were 
faced with the alternatives of buying hoods 
from plaintiff and caps from others including 
the corporate defendants at a financial loss or 
of refusing to buy hoods from plaintiff so that 
they could purchase caps and hoods in: com- 
bination at a financial saving (either directly 
or through jobbers) from the corporate defend- 
ants and other members of the Cap Bureau and 
Hood Association. (c) Prospective customers of 
plaintiff -refused to purchase hoods or lease 
hooders from it * * * Said price discriminations 
were violative of the Clayton Act as amended, 
in that they substantially lessened competition 
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in the sale of hoods between the plaintiff and 
the corporate defendants as well as the other 
members of the Hood Association and restored 
the monopoly theretofore enjoyed in the sale 
of hoods by the corporate defendants as well as 
the other members of the Hood Association.” 


[Third Cause of Action] 


For a “third cause of action,” the com- 
plaint alleges substantially the same facts 
set forth in the “second,” plus allegations 
of a conspiracy to violate the Clayton Act. 


[Proceedings Below] 


The defendants other than appellees were 
not served and did not enter appearances. 
On motions of the defendants-appellees, 
made before they filed answers, the lower 
court entered a judgment dismissing the 
complaint without leave to amend. From 
that judgment plaintiff brings this appeal. 


[Allegations as to Injury and Damages] 


FRANK, Circuit Judge: 1. Without doubt, 
plaintiff alleges conduct by defendants vio- 
lative of the Sherman Act. But that is not 
enough upon which to ground an action 
under §7 (15 U. S. C. A. §15). The ques- 
tion is whether plaintiff’s allegations suffi- 
ciently show that, “by reason of” that 
conduct, plaintiff was “injured” and thereby 
“sustained damages.” 

The gist of the prolix complaint, and in 
fact the only ground of recovery by plaintiff 
under the Sherman Act, consists of allega- 
tions that, in aid of a conspiracy the pur- 
pose of which was to destroy plaintiff as a 
business rival, defendants, acting in concert, 
fixed a combination price at which they sold 
hoods and caps “so low as not to permit a 
return to them covering the reasonable ex- 
pense of production and sale and a reason- 
able profit thereon”; that this price “was not 
based upon any economies in the cost of 
production or distribution effected through 
the sales of caps and hoods in combination”; 
that plaintiff could not compete in those 
circumstances; and that, as a consequence, 
it suffered damages. Defendants contend 
that these allegations disclose no causal re- 
lation between their acts and plaintiff’s loss 
since plaintiff itself alleges its lack of “the 
reguisite financial resources” to manufac- 
ture caps and cappers; that defendants’ re- 
duction in prices constituted no actionable 
wrong; and that, in any event, plaintiff's 
allegations of damages are insufficient. We 
cannot agree. 


[Story Parchment Co. Case] 


In Story Parchment Co. v. Paterson Co., 
282 U. S. 555, 561, a treble damage suit 
under the Sherman Act, the defendants, 
combining and conspiring in order to injure 
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the plaintiff, sold their goods “below the 
point of fair profit, and finally below the 
cost of production.” The Circuit Court of 
Appeals had reversed a judgment for de- 
fendant because it held that there was no 
basis for a reasonable inference that prices 
in excess of those actually realized would 
have prevailed if there had been no com- 
bination, and because the plaintiff was with- 
out capital to meet the situation confronting 
it even if there had been unrestrained com- 
petition, plaintiff's failure (so the court 
concluded) being inevitable either from lack 
of capital or inefficient management. 37 F. 
(2d) 537. The Supreme Court reversed, 
saying: (282 U. S. 561-562, 566-567); 


‘“‘There was evidence from which the jury rea- 
sonably could have found that in pursuance of 
the conspiracy respondents sold their goods 
below the point of fair profit, and finally below 
the cost of production; that petitioner had an 
efficient plant and sales organization, and was 
producing a quality of paper superior to that 
produced by either of the three companies; and 
that current prices, shown in detail, were 
higher during a period antedating the unlawful 
combination and price cutting in pursuant of 
it than afterward. It does not necessarily fol- 
low, of course, that these higher prices would 
have continued except for the conspiracy, but 
it is fair to say that the natural and probable 
effect of the combination and price cutting 
would be to destroy normal prices; and there 
was evidence of the prices received by peti- 
tioner before the cut prices were put into op- 
eration, and those received after, showing actual 
and substantial reductions, and evidence from 
which the probable amount of the loss could be 
approximated. The trial court fairly instructed 
the jury in substance that if they were satis- 
fied that the old prices were reasonable and 
that they would not have changed by reason 
of any economic condition, but would have been 
maintained except for the unlawful acts of the 
respondents, the jury might consider as an 
element of damages the difference between the 
prices actually received and what would have 
been received but for the unlawful conspiracy. 
Upon a consideration of the evidence we are of 
opinion that it was open to the jury to find that 
the price cutting and the resulting lower prices 
were directly attributable to the unlawful com- 
bination; and that the assumption indulged by 
the court below, that respondents’ acts would 
have been the same if they had ween acting 
independently of one another, with the same 
resulting curtailment of prices, must be re- 
jected as unsound. * * * Disposing of the sec- 
ond item of damages, the court below, after 
referring to evidence tending to show that peti- 
tioner was not in a thriving financial condition, 
said that petitioner was without capital to meet 
the situation which it faced, even if there had 
been no conspiracy and there had been open 
competition; and that its failure was inevitable 
either from lack of capital or inefficient man- 
agement or both. The court, therefore, con- 
cluded that petitioner had not sustained the 
burden of proving that the depreciation in value 
of its plant was due in any measurable degree 
to any violation of the Sherman Act by the 
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respondents. But this conclusion rested upon 
inferences from facts within the exclusive prov- 
ince of the jury, and which could not be drawn 
by the court contrary to the verdict of the 
jury without usurping the functions of that fact- 
finding body. Whether the unlawful acts of 
respondents or conditions apart from them con- 
stituted the proximate cause of the depreciation 
in value, was a question, upon the evidence in 
this record, for the jury ‘to be determined as a 
fact, in view of the circumstances of fact at- 
tending it.’ Milwaukee & St. Paul Ry. Co. v. 
Kellogg, 94 U.S. 469, 474.” 


That decision, we think, compels reversal 
here. True, here the plaintiff does not go so 
far as to allege sales “finally below the cost 
of production.” But that difference is not 
sufficient to distinguish this case from 
Story Parchment. Plaintiff's allegations, if 
proved and unexplained, will show a con- 
spiracy to drive plaintiff out of business by 
forbidden concerted action in fixing a price 
which had no reasonable economic founda- 
tion and the purpose of which was to injure 
plaintiff. 


[Combination to Eliminate Competition 
Violates Sherman Act] 


Of course, if, without concert, the de- 
fendants had severally sold at a price in- 
jurious to plaintiff, their conduct would not 
have been actionable, for, ordinarily, one 
engaged in actual competition, may sell his 
products at such prices as he chooses re- 
gardless of the consequences to his com- 
petitors. Indeed, keen rivalry is the 
essence of that competition which the com- 
mon law fosters and which the Sherman Act 
is designed to promote. Because of the 
assumed value of competition—to con- 
sumers and also as a stimulant of enter- 
prising characteristics, regarded as desirable, 
in the competitors themselves—the common 
law recognizes a privilege (which the 
Sherman Act underscores) to do acts, when 
engaged in competition, resulting in finan- 
cial loss to others, although, in the absence 
of a competitive purpose, those same acts 
would give rise to legal liability. As Mr. 
Justice Holmes said, “A man has a right to 
set up a shop in a small village which can 
support but one of the kind, although he 
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expects and intends to ruin a deserving 
widow who is established there already,” 
this privilege resting “on the economic 
postulate that free competition is worth 
more to society than it costs.”* But that 
privilege, founded on the existence of a 
bona fide competitive purpose, vanishes at 
common law when the purpose is not com- 
petition in good faith.* “Imposed legal 
duties are usually a compromise between 
conflicting interests, the aggressor being 
privileged to invade the victim’s interest to 
protect his own, so far as the law recog- 
nizes it. Hence, when he is not actuated by 
the desire to protect a recognized interest, 
the basis for his excuse disappears.” * Much 
the same policy is embodied in §7 of the 
Sherman Act. Accordingly, when persons 
aim not to compete but to eliminate com- 
petition, when, with that intent, they com- 
bine to fix prices so as to destroy a rival, 
and when their conduct has that effect, the 
injured rival may recover three times his 
resultant damages. It is defendants’ price- 
fixing conspiracy for the illegal purpose and 
with the consequence alleged by plaintiff 
which gives plaintiff here a good claim un- 
der the Act. 


[Allegations of “Jurisdictional” Facts] 


The lower court did not reach its decision 
by distinguishing the instant case from the 
Story Parchment case,’ but, in its opinion, 
said that in such a suit the plaintiff’s allega- 
tions that defendants’ violation of the Sher- 
man Act was “the proximate cause” of the 
damages to the plaintiff “are jurisdictional,” 
and that, “for that reason, legal conclusions 
are insufficient and facts must be pleaded 
with definiteness and particularity.” Hold- 
ing that plaintiff’s allegations in that respect 
were “legal conclusions,” it therefore de- 
cided that the complaint must be dismissed. 
In other words, it held that “jurisdictional” 
facts must be alleged with unusual particu- 
larity. We cannot agree. 

There is no doubt that, as federal juris- 
diction in an action for treble damages is 
founded on the facts that the defendant 
violated the Act and that by reason of that 
violation the plaintiff has sustained damages, 


2 There plaintiff's complaint (as distinguished 
from the evidence at the subsequent trial) 
merely alleged that defendants ‘‘reduced prices 
* * * below a price which would yield a return 
to them * * * covering the reasonable cost of 
producing and selling vegetable parchment and 
a reasonable profit thereon * * *’’ As the case 
did not come before the Supreme Court on the 
pleadings, we do not regard the decision as 
explicitly and literally matching the case here. 
But the additional facts there proved on the 
trial are not, we think, of significance. 

’ Holmes, Privilege, Malice and Intent, 8 
Harv. L. Rev. (1894) 1, 3; Holmes, Collected 
Legal Papers (1920) 117, 121; Vegelahn v. Gunt- 
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ner, 167 Mass. 92, 44 N. E. 1079, 1080 (1896). 
See Restatement of Torts, § 708; Eastern Wine 
Corp. v. Winslow-Warren, Ltd., 137 F. (2d) 
955, 958 (C. C. A. 2). 

3a Restatement of Torts, § 709; Tuttle v. Buck, 
107) Mich 1455911 9FNE OW) 946:522 2) la meee 
(N, 8.) 599; Hastern Wine Corp. v. Winslow- 
Warren, Ltd., supra. 

4N. L. R. B. v. Columbia Products Corp. 
—F. (2d) — (C. C. A. 2, March 21, 1944); cf. 
Ingo v. Koch, 127 F. (2d) 667, 672, and notes 7, 
8 and 9 (C. C. A. 2). 

5 Indeed, the court did not mention that case 
but leaned heavily on the earlier case of Keogh 
v.C. &N.W. Ry. Co., 250 U.S. 156. 
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such facts are “jurisdictional.” But so, too, 
is the existence of a claim for more than 
$3,000 in a suit based upon diversity of citi- 
zenship, or the plaintiff’s ownership of a 
patent in a suit for patent infringement; yet 
such facts in such suits need not (especially 
under the new Rules) be alleged with any 
unusual “definiteness and particularity.” It 
is urged by defendants that a stricter re- 
quirement as to a plaintiff’s pleading in 
treble damage actions is necessary because 
of the expense often involved in such liti- 
gation.” But in that respect such actions 
are not unique, for huge expense is in- 
volved, too, in many a patent infringement 
suit and in many a suit where jurisdiction 
rests on diversity of citizenship. To im- 
pose peculiarly stiff requirements in treble 
damage suits will be to frustrate the Con- 
gressional intent. As Judge Lurton said 
some forty years ago: 


“Congress evidently foresaw the wholesome ef- 
fect of pecuniary responsibility for injuries re- 
sulting from such forbidden combinations and 
the courts should not devitalize the remedy by 
strained interpretations calculated to encourage 
disregard of the law.’’ 7 


{Causal Relation Between Plaintiff's Injury 
and Violation of Act Established] 


The Supreme Court, at least as early as 
1931, manifested no hostility to treble dam- 
age suits under the Sherman Act (Story 
Parchment Co. v. Paterson Co., supra) and 
we observe no signs that in the intervening 
years it has become less friendly either to 
direct enforcement* or indirect enforce- 
ment of that Act.” We see no reason what- 
ever to believe that the Supreme Court 
intended its liberal rules governing plead- 
ings *° to be inapplicable to a suit for treble 
damages. See C. E. Stevens v. Foster & 
Kletser, 311 U. S. 255, 260-261." We con- 


6 That suggestion is made in Arthur v. Kraft- 
Phenix Cheese Corp., 26 Fed. Supp. 824, 830. 

7City of Atlanta v. Chattanooga Foundry & 
Pipeworks, 127 Fed. 23, 27 (C. C. A. 6; aff'd 
sub nom. Chattanooga Foundry v. Atlanta, 203 
U. S. 390); see Roseland v. Phister Mfg. Co., 
125 F. (2d) 417, 420 (C. C. A. 7). 

8 See, e. g., U. S. v. Socony-Vacuum Oil Co., 
SOM Sell 50. 

®See, e. g., Sola Elec. Co. v. Jefferson Elec. 
Co., 317 U. S. 173; Morton Salt Co. v. Suppiger, 
314 U. S. 488, 482; B. B. Chemical Co. v. Ellis, 
S140 -u405- 

10 See, e. g., Leimer v. State Mut. Life Assur. 
Co., 108 F. (2d) 302, 3055306, (CnC. A.e8)'s 
Sparks v. England, 113 F. (2d) 579, 581-582 (C. 
C. A. 8); Mirstein v. Johnson, 133 F. (2d) 106, 
108 (C. C. A. 8); Maty v. Grasselli, Inc., 303 
U. S. 197, 200-201; Clark, Simplified Pleading, 
2 F. R. D. 456. } 

1 Cf, Louisiana Farmers’ Protective Union Co. 
v. Great A. & P. Tea Co., 131 F. (2d) 419, 422- 
a2 3G dO cA) 
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clude that plaintiff has made sufficient al- 
legations of a causal relation between the 
violation of the Act and plaintiff’s injury 
to entitle it to go to a jury. If the defend- 
ants, before trial, desire more detailed in- 
formation from plaintiff, they can seek it by 
interrogatories, deposition or discovery.” 


[Allegation of Damages] 


Those same comments apply to plaintiff’s 
allegation of its damages. The complaint 
sufficiently alleges plaintiff’s loss of its in- 
vestment in its plant; and there is no in- 
sufficiency in the allegations as to loss of 
prospective profits. As the Supreme Court 
observed in Story Parchment, supra, when a 
wrongdoer is alone responsible for creating 
a condition in which damages cannot be 
measured with exactness and prectsion, he 
cannot complain. The court said: 


“Where the tort itself is of such a nature as 
to preclude the ascertainment of the amount of 
damages with certainty, it would be a perver- 
sion of fundamental principles of justice to 
deny all relief to the injured person, and there- 
by relieve the wrongdoer from making any 
amend for his acts. In such case, while the 
damages may not be determined by mere specu- 
lation or guess, it will be enough if the evidence 
show the extent of the damagés as a matter of 
just and reasonable inference, although the re- 
sult be only approximate. The wrongdoer is 
not entitled to complain that they cannot be 
measured with the exactness and precision that 
would be possible if the case, which he alone 
is responsible for making, were otherwise.”’ 


That doctrine finds its application in many 
differing contexts.* Often, a failure to ap- 
ply that doctrine would mean that the more 
grevious the wrong done to the plaintiff by 
the defendant, the less likelihood there 
would be of arecovery. In the Story Parch- 
ment case the court (282 U. S. at 565) quoted 


2 The allegations concerning the individual 
defendants including appellee, Macklin, are suf- 
ficient. 

133 They can also seek it under Rule 12(e); 
but see 1 Moore, Federal Practice, 1942 Sup- 
plement, 634-650, for a searching criticism of 
the misuse of that Rufe. 

14See, for instance, cases of confusion of 
goods such as Great Southern Gas & Oil Co. 
v. Logan Natl. Gas & Fuel Co., 155 Fed. 114, 
115 (C. C, A. 6, cert. den. 207 U. S, 590). Com- 
pare the heavy burden of proof put on a ship 
in a collision case when it has violated a reg- 
ulation made pursuant to statute; see The 
Pennsylvania, 19 Wall. 125, 136-137, where the 
court said: ‘‘Such a rule is necessary to enforce 
the mandate of the statute * * * Who can say 
the proximity of the vessels would not have 
been discovered sooner if the bark had obeyed 
the navy regulation? If it be said this is 
speculation, it may be admitted, but it is 
speculation rendered necessary by the fault of 
the bark.’”’ Cf. F. W. Woolworth v. N. L. R. B., 
ID AT MOY COD aa (C a Cove) 
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with approval from Straus v. Victor Talking 
Machine Co., 297 U. S. 791, 802, to the effect 
that “the constant tendency of the courts 
is to find some way in which damages can 
be awarded where a wrong has been done. 
Difficulty of ascertainment is no longer con- 
fused with right of recovery.” ¥ 


[Allegations as to Discrimination] 


2. The court below—citing Shaw’s, Inc. v. 
Wilson-Jones Co., 105 F. (2d) 331 (C. C. A. 
3) and Lipson v. Socony-Vacuum Corp., 87 
F. (2d) 265 (C. C. A. 1)—held that the com- 
plaint alleged no violation of §2 of the 
Clayton Act as amended (15 U. S. C. A. 
§ 13),*° because it showed “no discrimination 
between different purchasers or that any 
purchases took place,” and no “discrimina- 
tion between purchasers of commodities of 
like grade and quality.” Judge Chase and 
Judge Clark agree with that conclusion, on 
the ground that a discount on a combina- 
tion sale is not a forbidden discrimination 
and that, in any event, no actual discrimina- 
tory sales are alleged. 


On that point, I differ with my colleagues 
for the following reasons: The complaint 
does, I think, allege that there were sales 
of caps to those who purchased them in 
combination with hoods at prices which dis- 
criminated against those who purchased 
caps only. In both instances, the same 
product, caps, were actually sold. The 


18 See also, Hastman Co. v. Southern Photo 
Co., 273 U. S. 359, 378; Palmer v. Conn. Ry. Co., 
311 U. S. 544, 559; Meeker v. Lehigh Valley R. 
Co., 183 Fed. 548, 551-552 (C. C. A. 2). 

1®It reads in part as follows: ‘‘It shall be 
unlawful for any person engaged in commerce, 
in the course of such commerce, either directly 
or indirectly, to discriminate in price between 
different purchasers of commodities of like 
grade and quality, where either or any of the 
purchases involved in such discrimination are 
in commerce, where such commodities are sold 
for use, consumption, or resale within the 
United States or any Territory thereof or the 
District of Columbia or any insular possession 
or other place under the jurisdiction of the 
United States, and where the effect of such dis- 
crimination may be substantially to lessen com- 
petition or tend to create a monopoly in any 
line of commerce, or to injure, destroy, or pre- 
vent competition with any person who either 
grants or knowingly receives the benefit of such 
discrimination, or with customers of either of 
them: Provided, That nothing contained in sec- 
tions 12, 13, 14-21, 22-27, of this title shall 
prevent differentials which make only due al- 
lowance for differences in the cost of manu- 
facture, sale, or delivery resulting from the 
differing methods or quantities in which such 
commodities are to such purchasers sold or de- 
livered * * * And provided further, That noth- 
ing contained in sections 12, 13, 14-21, 22-27 of 
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facts therefore distinguish this case from 
Shaw's, Inc. v. Wilson-Jones Co., supra, 
where the defendant refused to quote a 
price to plaintiff while quoting a price to 
plaintiff's competitor; there was no allega- 
tion of actual sales, and accordingly the 
court held there was no discrimination in 
price “between different purchasers.” In 
Lipson v. Socony Vacuum Corp., 87 F. (2d) 
265 (C. C. A. 1) the defendant made a dif- 
ferentiation between sales of gasoline in 
tank cars and sales in tank trucks or tank 
wagons; there the differentiation was based 
on a difference in the quantity of the prod- 
uct sold. Here the discrimination has no 
similar foundation. Since the defendants 
granted the so-called ‘“‘discount” in order 
substantially to lessen competition, or to 
create a monopoly, and with that effect, I 
think they were guilty of a statutory viola- 
tion by reason of which plaintiff was injured 
and sustained damages; for the statute 
covers a prevention or destruction of com- 
petition “with any person who * * * grants 
* * * such discrimination.” It is not neces- 
sary that the plaintiff show that it was a 
purchaser against whom defendants dis- 
criminated.” I think the issue should go to 
a jury. 


[Dismissal Reversed and Cause Remanded] 
Reversed and remanded. 


this title shall prevent persons engaged in sell- 
ing goods, wares, or merchandise in commerce 
from selecting their own customers in bona fide 
transactions and not in restraint of trade: And 
provided further, That nothing contained in sec- 
tions 12, 13, 14-21, 22-27 of this title shall pre- 
vent price changes from time to time where in 
response to changing conditions affecting the 
market for or the marketability of the goods 
concerned, such as but not limited to actual or 
imminent deterioration of perishable goods, ob- 
solescence of seasonal goods, distress sales un- 
der court process, or sales in good faith in 
discontinuance of business in the goods con- 
cerned * * * It shall be unlawful for any per- 
son engaged in commerce, in the course of such 
commerce, to pay or grant, or to receive or 
accept, anything of value as a commission, 
brokerage, or other compensation, or any allow- 
ance or discount in lieu thereof, except for serv- 
ices rendered in connection with the sale or 
purchase of goods, wares, or merchandise, either 
to the other party to such transaction or to an 
agent, representative, or other intermediary 
therein where such intermediary is acting in 
fact for or in behalf, or is subject to the direct 
or indirect control, of any party to such trans- 
action other than the person by whom such 
compensation is so granted or paid.’’ 

Midland Oil Co. v. Sinclair Refining Co., 41 
Fed. Supp. 436, 438. 
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[57,228] Landis Machine Company v. Chaso Tool Company, Inc. 


; Van the United States Circuit Court of Appeals for the Sixth Circuit. No. 9524. April 


_ Appeal from the District Court of the United States for the Eastern District of 
Michigan, Southern Division. 


A suit charging defendant with infringement of plaintiff’s die head patents by reason 
of defendant’s sale of chasers to be used to replace wornout parts of plaintiff’s device is 
properly dismissed when it appears that plaintiff misused its patents by attempts to extend 
its patent monopoly to unpatented material in violation of the anti-trust laws. 


Sale of chasers on condition that the purchaser would also buy plaintiff seller’s die 
heads for use with the chasers, and sale of die heads on condition that purchaser would 
also buy plaintiff seller’s chasers created a monopoly for plaintiff in its die heads and 
chasers, and pursuit of such practices is a violation of Section 3 of the Clayton Anti-Trust 
Act. Although the conditions were not expressly attached to the sale of die heads or 
chasers, compulsion was effected by requiring that die heads could not be used in thread 


cutting (their most useful purpose} without specific license obtainable only from plaintiff 


and then only by purchase of its chasers. 


See the Sherman Act annotations, Vol. 1, ] 1270.501, and Section 3, Clayton Act annotated, 


Vol. 1, | 2023.24. 


For appellant: William A. Strauch (Strauch & Hoffman, Washington, D. C., William 
A. Strauch, James A. Hoffman, and J. Matthews Neale, on brief). 


For appellee: Arthur Raisch, Detroit, Michigan. 


Before Hicxs, Stmons and ALLEN, Circuit Judges. 


[Rule of Carbice Case Extended] 


Simons, Circuit Judge: In Mercoid Corp. 
v. Mid-Continent Investment Co.,... U. S., 
.. ., decided January 3, 1944, the rule of 
Carbice Corp. v. American Patents Corp., 283 
U. S., 27, Leitch Mfg. Co. v. Barber Co., 302 
U. S., 458, and Morton Salt Co. v. G. S. 
Suppiger Co., 314 U. S., 488, wherein it had 
been held that the use of a patent for a 
machine or process to secure a partial 
monopoly in supplies consumed in operation 
or in unpatented materials employed in it, 
barred recovery for infringement, was ex- 
tended to cover unpatented material or de- 
vices which are themselves an integral part 
of the structure embodying the patent. The 
result of the decision, it was said, “is to 
limit substantially the doctrine of contribu- 
tory infringement.” 


[Old Doctrines Modified] 


A careful study of the opinion, together 
with its interpretation by the dissenting 
Justices, and a consideration of the doubt 
implicit in the observation “what residuum 
may be left we need not stop to consider” 
leads to the conclusion that nothing has 
been left of the doctrine as formerly it had 
been applied to the furnishing of unpatented 
parts integral to structures embodying pat- 
ented combinations. Whether this bodes 
good or ill for the continuation of industrial 
progress under the aegis of the patent laws, 
it is not for us to say. May we, however, 
without impropriety, suggest a doubt whether, 
for practical purposes, much is left of that 
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other doctrine, that a combination of old 
elements is inventive if it produces a new 
and useful result, for if one supplier may 
furnish an integral part specifically intended 
for use in the patented combination, with 
no other use apparent, without being guilty 
of infringement, other manufacturers may 
do likewise in respect to other parts. The 
result may be that only he is an infringer 
who furnishes all of the elements of the 
patented combination and integrates them 
into operating embodiment, and so in many 
cases, the only infringers, as the present 
case illustrates, are the ultimate consumers 
whom it would be fruitless to pursue in the 
enforcement of patent rights. 


[Decision on Contributory Infringement 
Unnecessary] 


The present infringement suit, however, 
poses determinative issues other than the 
question of contributory infringement upon 
which the case confidently may be decided. 
The Mercoid doctrine being but newly an- 
nounced and the full sweep of its implica- 
tions not too clearly grasped, it may not be 
inappropriate, without disrespect to the 
court, and with no thought of questioning 
the controlling authority of its opinion, but 
awaiting its specific application in other 
cases, to base decision upon principles fixed 
in the law by the passage of time and re- 
peated adjudications, since it may here be 
done, to the end that novel doctrine may 
more safely guide us when fully crystallized, 
without our own unnecessary contribution 
to the process. 
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[Nature of Controversy] 


Involved in the present controversy are 
14 patents, listed in the margin,” for various 
improvements in die heads for cutting threads 
in mass production. Each patent utilizes 
cutters, called “chasers” in the present art, 
of the tangential type. Four of such chasers 
are used at the same time, being held in the 
head so that one end of each bears on the 
work while the rest of it proceeds at a 
tangent. The holders are designed to pre- 
sent the chasers tangentially and at a proper 
angle to the work to produce the desired 
thread. The heads, in combination with 
holders and chasers, force the work into 
the die, and when the proper length of 
thread is completed, automatically open so 
that the bolt may be withdrawn without 
rotary reversal of the cutters, as in earlier 
art. It is conceded that the chaser patents 
have expired. The alleged infringement by 
the appellee consists of selling chasers for 
use in the patented combinations and re- 
building a small number of patented heads. 
The appellant also counted upon unfair com- 
petition because the accused chasers were 
sold in containers deceptively similar to 
those of the appellant. The defenses were 
invalidity based on anticipation, denial of 
right to equitable relief when patent monop- 
oly is sought for unpatented elements, vio- 
lation of the Clayton Act, denial of monopoly 
over replaceable and expendable elements, 
and denial of unfair competition. The ap- 
pellee counterclaimed under the Clayton 
Act but waived its right to treble damages. 


[Injunction Ordered Upon Defendant's 
Counterclaim] 


All issues were resolved in favor of the 
defendant. The court dismissed the plain- 
tiff’s bill but ordered an injunction upon the 
defendant’s counterclaim, restraining the 
plaintiff from attaching any notices to its 
chasers, die heads, or holders, requiring the 
purchaser to use its die heads only with 
chasers of its own manufacture or to use 
its chasers only with its die heads, or to 
lead purchasers to believe that they are 
bound to use both die heads and chasers 
manufactured by the plaintiff. 


[Attempts to Extend Monopoly to Un- 
patented Material] 


Before considering the defense of invalidity, 
whether based upon anticipation of the claims 


1 Shearer 1,631,556, claim 14 
Newman et al, 1,692,514, claims 6 and 12 
Newman et al. 1,699,373, claims 32 and 34 
Shearer 1,699,994, claims 2 and 9 
Shearer 1,738,847, claims 1 and 4 
Shearer 1,760,567, claims 1, 3 and 4 
Shearer 1,760,568, claims 1, 8, 15 and 16 
Harper 1,795,558, claims 2 and 5 
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of the patents in suit by prior art, or because 
of the rule of Bassick Co. v. Hollingshead 
Co., 298 U. S. 415, 425, affirming our de- 
cision in 73 Fed. (2d) 543, and Kodel Elec- 
tric & Mfg. Co. v. Warren Telechron Clock 
Co., 62 Fed. (2d) 692 (C. C. A. 6), wherein 
it was held that where a later invention 
consists solely of the improvement in one 
of the parts of an old combination but does 
not change the mode of operation, the pat- 
entee may not claim the broader combina- 
tion, we give consideration to the holding 
below that the plaintiff misused its patents 
by attempts to extend its monopoly to un- 
patented material in the face of the rule of 
Carbice Corp. v. American Patents Corp., 
supra, Morton Salt Co. v. G. S. Suppiger Co., 
supra. This involves consideration of the 
plaintiff's business practice. Claiming mo- 
nopoly under its patents for what it calls 
the “Landis system” of precision screw cut- 
ting combinations, it sells its die heads sep- 
arately from its chasers because such heads 
are claimed to be useful as adjustable tool 
chucks as well as for thread cutting. As an 
inducement to the adoption of its heads and 
to meet the lower cost heads of its com- 
petitors, it sells its heads for uses other than 
thread cutting at low cost, relying upon 
chaser sales to cover development, service, 
and other costs, and to give it a reasonable 
profit. To negative an implied license that 
the patented heads may be used in thread 
cutting it restricts such use by a notice 
which clearly advises the purchaser that 
the heads may be used only for purposes 
other than thread cutting. Such notices re- 
cite that the head and chaser holders which 
are sold separately from the Landis chasers, 
are protected by certain United States pat- 
ents, that such patents also cover the use 
of the head and holders in combination with 
Landis chasers, but that every purchase 
of Landis chasers adapted for use with the 
Landis holders carries with it an express 
license to use the chasers in combination 
with the holders and the head. The notice 
given with the sale of chasers also lists the 
Landis patents and recites that the chaser 
carries with it a license for use with one or 
more of the patents, but only throughout 
the life of the chaser. 


[Basis of Plaintiff's Business Practice] 


The plaintiff justifies this practice because 
of the complexity of its die heads, the great 
expense of its revision and instruction sery- 


Shearer 1,861,327, claims 1 and 4 

Shearer et al. 1,874,643, claim 4 

Reimschissel 1,951,290, claim 12 

Reimschissel 2,082,757, claims 10, 23, 24 and 26 

Reimschissel 2,082,758, claims 2, 3 and 5 

Mathias et al. 2,154,006, claims 1, 6, 10, 11, 
15 and 17 
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ice, and a general trade practice developed 
in the industry long before it entered the 
field. All of the plaintiff’s competitors, it 
is said, respected its rights and they were 
well understood by the trade until the de- 
fendant’s infringing activities assumed serious 
proportions. The defendant, it says, was 
formed in 1934 to manufacture and sell 
shares to be used in die heads of the plain- 
tiff, and it markets only its profitable lines 
of chasers. The defendant makes no Landis 
system die heads, has never manufactured 
a head of its own design, and its chasers 
are unnecessarily exact and precise copies 
of the plaintifi’s chasers in all essential par- 
ticulars, and capable of no substantial use 
other than in the patented combinations. 


In this situation it becomes necessary to 
consider the precise relation of the chaser 
to the die head and holder. The chaser is 
a cutting tool, and while from time to time 
its effectiveness may be renewed by grind- 
ing and sharpening, it would seem inescapa- 
bie that it is an expendable element of the 
patented combination, and so under the rule 
of the cited cases, being itself unprotected 
by existing patents, may not be brought 
within patent protection. This view the 
plaintiff vigorously challenges on the ground 
that the chaser is the dynamic element of 
the patented combinations. Its contention 
is negatived by its own business practice. 
The restriction in the chaser license limiting 
it to their life, the availability of die heads 
for purposes other than thread cutting, and 
the repeated assertion that competitive con- 
ditions require the plaintiff make its profit 
through sale of chasers rather than die 
heads, support our conclusion. So do the 
recitals in the stipulation that purchasers 
of plaintiff’s die heads and chasers, purchase 
chasers from the defendant to replace worn 
out chasers of the original combination. The 
rule that an expendable element in a pat- 
ented combination may be replaced without 
infringement was quite early developed in 
the patent law, Wilson v. Simpson, 9 How. 
109, and has been applied in numerous cases. 
The problem here varies only in degree from 
that in the Safety Razor cases, Gillette Safety 
Razor Co. v. Standard Safety Razor Co., 64 
Fed. (2d) 6 (C. C. A.) ; Gillette Safety Razor 
Co. v. Hawley, 64 Fed. (2d) 10 (C. C. A. 2); 
American Safety Razor Corp. v. Frings Bros. 
Gon 62e Heda (2dr 46) (EM Er Aw 3) eesuch 
reliance as the plaintiff places upon Leeds 
& Catlin Co. v. Victor Talking Machine Co., 
213 U. S. 325, would seem to be dissipated 
by the Carbice and Leitch cases. Finally, 
whatever doubt there otherwise would have 
been as to the chaser being a perishable ele- 
ment of the combination, must be resolved 
upon consideration of the colloquy between 
the District Judge and the plaintiffs gen- 
eral manager in respect to the basis of the 
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plaintiff’s business practice. Therein it was 
clearly conceded that the plaintiff’s business 
had been built up on the idea of making 
the price of the head lower than it is worth 
so as to get the purchaser to buy the chasers, 
out of which the plaintiff made its profit. 
The court found that the chasers sold for 
about $9.00 a set in comparison with die 
heads selling for prices ranging from $90 
to $350 without chasers. Its conclusion was 
that the chaser was a perishable element, 
and upon consideration of the whole of the 
voluminous record, we are unable to say 
that there was clear error in the finding. 


[No Error Found in Decree Dismissing Bill] 


We therefore find no error in a decree 
which dismissed the bill because the plaintiff 
had attempted to expand its monopoly to 
cover the unpatented chaser by notices 
which accompanied both chaser and die 
heads, and this result conforms to the con- 
clusion in the Mercoid case, quite apart from 
the limitations there announced upon the 
doctrine of contributory infringement, for 
it was there said that even if there were an 
assumption that Mercoid was a contributory 
infringer and could have been enjoined for 
infringement, the same result would be 
reached because of the plaintiff’s misuse of 
the patent for the purpose of monopolizing 
unpatented material. Inasmuch as their mis- 
use of the patent would have precluded them 
from enjoining direct infringement, they can- 
not stand in any better position with respect 
to a contributory infringer. 


[Permissible Replacement Distinguished from 
Impermissible Reconstruction] 


A charge of direct infringement is, in a 
few instances, based upon replacement of 
bushings and closing pins in the patented 
heads, and upon advertisements that the 
defendants would rebuilt die heads for which 
it supplied chasers. If, under long accepted 
principles, this was reconstruction, there 
was infringement, and the plaintiff might 
secure relief if not barred by inequity. The 
evidence, however, was clear that pins and 
bushings were subject to wear, and when 
worn required replacement. In a careful 
consideration of the problem involved in 
distinguishing permissible replacement from 
impermissible reconstruction, this court in 
Automotive Parts Co. v. Wisconsin Axle Co., 
81 Fed. (2d) 125, in rejecting a formula 
that determination must be based upon “the 
essence of the invention,” concluded, that 
a more practical distinction rests upon a 
determination whether the new parts so 
dominate the structural substance of the 
whole patented combination as to justify 
the conclusion that it has been made anew. 
If it does, there is a rebuilding or recon- 
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struction, and conversely where the original 
parts after replacement are so large a part 
of the whole structural substance as to pre- 
ponderate over the new, there has not been 
a reconstruction but only repair. We find 
no reason to depart from this reasoning, 
nor do we find in the record any clear 
demonstration that what the defendant did 
in the few instances in which it recondi- 
tioned die heads, its replacements dominated 
the patented combination and so constituted 
rebuilding. It is unimportant that the parts 
replaced would, if properly used, last as 
long as the patented heads. Harris Calorific 
Co. v. Marra, 95 Fed. (2d) 870 (C. C. A. 3), 
nor is it material that parts were replaced 
when only partially worn in view of the 
emphasis placed upon precision in support 
of patentability. We conclude that the find- 
ings of the court, that there was repair 
rather than reconstruction in the accused 
practice, are sustained by the evidence, and 
find no error in its conclusion that the 
charge of direct infringement was unfounded. 


[No Unfair Competition through Simulation 
Found] 


The assertion of unfair competition is 
based upon the use by the defendant of 
metal boxes for its chasers identical with 
those of the plaintiff, made by the same 
manufacturer and of similar color. There 
is no evidence that the defendant made any 
effort to palm off its goods as those of the 
plaintiff, and there is no sound basis for 
drawing a conclusion that it intended to do 
so. O. & W. Thum Co. v. Dickinson, 245 Fed. 
609 (C. C. A. 6). There was little evidence 
of confusion. The defendant’s chasers were 
clearly marked “Chaso” both on the con- 
tainer and on the chasers themselves, thus 
supplying the “antidote with the bane.” 
Rymer v. Anchor Stove & Range Co., 70 Fed. 
(2d) 386 (C. C. A. 6); Estate Stove Co. v. 
Gray and Dudley Co., 41 Fed. (2d) 462, 464 
(C. C. A. 6). When we consider that the 
sales of chasers were made directly to manu- 
facturing institutions and not to the general 
public, it would seem to be clear that little 
confusion was likely to result. Moreover, 
the plaintiff has no exclusive right to the 
color it had adopted, James Heddon’s Sons 
v. Millsite Steel & Wire Works, 128 Fed. 
(2d) 6 (C. C. A. 6), and there is no sub- 
stantial proof that the color had come to 
have a secondary meaning denoting origin 
of its product. We find no error in the 
court’s rejection of the plaintiff’s contention 
that the defendant had engaged in unfair 
competition with it. 


[Monopoly Created by Plaintiff’s Conditions 
of Sale} 

The court found that the plaintiff sold 

its chasers on condition that the purchaser 
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would also buy its die heads for use with 
the chasers, and sold its die heads on the 
condition that the purchaser would also buy 
its chasers, and so concluded that this prac- 
tice not only tended to create a monopoly 
for plaintiff in its die heads and chasers, 
but had created it, and that pursuit of such 
practices was a violation of the Clayton Act, 
Title 15 U. S.C. A. §§ 14 and 15. The appel- 
lant contends that no such condition was 
attached either to the sale of its die heads 
or its chasers. Expressly, that may be true 
—practically and by inescapable implication, 
it is not. The die heads are expensive even 
at the plaintiff’s low selling price. Their 
most useful purpose is in thread cutting 
operations. It is idle to contend that they 
would have a substantial market merely as 
chucks or tool holders. They may not, how- 
ever, be used in thread cutting without 
specific license obtainable only from the 
plaintiff and then only by purchase of its 
chasers. Compulsion is there whether ex- 
pressed or not. Since the only justification 
for the monopoly thus sought over unpat- 
ented chasers is based upon the patent grants, 
and these proving of no avail for such pur- 
pose, the plaintiff’s practices are clearly in 
violation of the anti-trust laws. That which 
the patent law does not authorize the Clay- 
ton Act specifically forbids. It applies to 
goods, wares, machinery, etc., whether pat- 
ented or unpatented, and the provision was 
inserted in the Clayton Act for the express 
purpose of preventing rights granted by 
letters patent from securing immunity from 
the inhibitions of the act. U. S. Shoe Mach. 
Co, v. United States, 258 U.S. 451, 460. There 
was no error in the decree granting the 
relief prayed by the defendant on its coun- 
terclaim. 


[Questions of Validity] 


We come finally to questions of validity 
raised by bill and answer. The District 
Court held each claim in suit invalid because 
of anticipation in the prior art. Having 
found the appellant without right to relief 
in equity because of an improper use of its 
patents, the questions here may now seem 
to be foreclosed. The appellant may, how- 
ever, possibly have a right of action at law 
for damages, and, conceivably also, may by 
change of business practices, be purged of 
inequity in respect to subsequent infringe- 
ments, and so perhaps some question re- 
mains in respect to patent validity. 

In Richard Irvin & Co. v. Westinghouse 
Air Brake Co., 121 Fed. (2d) 429 (C. C. A. 2), 
it was concluded, in reliance upon Electrical 
Fittings Corp. v. Thomas & Betts Co., 307 
U. S. 241, that since it there appeared that 
the defendant did not infringe, the issue of 
validity had become moot, requiring reversal 
of a judgment of invalidity. The view has, 
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however, been urged in that Circuit with 
forcefulness, scholarship and copious anno- 
tation, though it has not yet prevailed, that 
where issues both of validity and infringe- 
ment are raised in trial and upon appeal, if 
invalidity appears it should be adjudicated 
notwithstanding a conclusion that the pat- 
ents are not infringed. Aero Spark Plug Co. 
uv. G. B. Corp., 130 Fed. (2d) 290 (concurring 
opinion of Judge Frank). It was there said 
that an adjudication of invalidity as an al- 
ternative ground of decision, is required by 
the public interest involved in every patent 
suit, and that while the crucial fact in the 
Electrical Fittings Corp. case was that a 
finding of validity in no way aided a plain- 
tiff’s position or weakened that of the de- 
fendant, and so could not conceivably be 
used as a ground for decision either alone 
or as an alternative to another ground, a 
holding of invalidity-is entirely different. It 
is an alternative ground of decisien—for 
which in other classes of cases there are 
many precedents. 
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_ This view may have much to commend 
it in the case of a simple patent where, on 
the face of the patent, invalidity clearly 
appears. We have, however, under consid- 
eration, 14 patents, most of them with multi- 
ple claims involving complex machines, 11 
yolumes of record, and an additional volume 
of prior art publications and patents. To 
what end shall we pursue our study of prior 
art and the recorded testimony of the ex- 
perts scattered through the more than 4000 
printed pages, when if we arrive at conclu- 
sions in respect to validity, differing from 
those of the District Judge, we may not 
declare them, or direct an amendment of 
the decree to adjudicate validity proscribed 
by the Thomas & Betts case. Whether the 
questions of validity have become moot or 
not we decline to do it and express no views 
thereon. 


[Decree for Defendant Affirmed] 
The decree below is affirmed. 


[757,229] United States v. Solvay Process Company and Solvay Sales Corporation. 
In the District Court of the United States for the District of Kansas, Second Division. 


Civil Action No. 2046. March 14, 1944. 


A consent decree is entered in an action under the anti-trust laws, enjoining defendant 


manufacturers of soda ash from maintaining without operating, or from threatening to 
acquire, facilities for the manufacture of soda ash for the purpose of preventing a competitor 
from producing soda ash, and from constructing or otherwise acquiring facilities for the 
manufacture of soda ash in Kansas unless permitted by the Court upon a finding that such 
construction or acquisition will not unreasonably prevent a competitor from producing 


soda ash. 


See the Sherman Act annotations, Vol. i,  1220.151, 1590. 


For plaintiff: Lester Luther, Asst. U. S. Attorney; Wendell Berge, Asst. Attorney 
General; Robert L. Wright, Special Asst. to the Attorney General. 


For defendants: H. M. Langworthy and Langworthy, Matz & Linde by H. M. Lang- 
worthy; Wright, Gordon, Zachry, Parlin & Cahill by George Nebolsine. 


Decree entered by Guy T. HEWweErine, U. S. District Judge. 


Final Judgment 


The United States of America having filed 
its complaint herein on the 24th day of June 
1942 against the defendants named herein, 
and all of the defendants having appeared 
severally and filed their answers to such com- 
plaint, denying the substantive allegations 
thereof, and all the parties hereto by their 
respective attorneys herein having severally 
consented to the entry of this final judgment 
herein without trial or adjudication of any 
issue of fact or law and without admission 
by the defendants in respect to any such 
issue except that a controversy to which this 
judgment is applicable exists and that the 
Court has jurisdiction, and it appearing from 
the defendants’ answer that the defendant 
Solvay Process Company has now dismantled 
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the soda ash plant at Hutchinson, Kansas, 
described in the complaint and divested itself 
of all ownership and control of the real estate 
and facilities in the State of Kansas which 
were connected with the production of soda 
ash without any restriction as to the future 
use thereof; 

Now, therefore, before any testimony has 
been taken herein and on consent of all of 
the parties hereto, and the Court being ad- 
vised and having considered the matter, it is 
hereby ordered and decreed as follows: 


I 


[Jurisdiction and Cause of Action] 


That the Court has jurisdiction of the sub- 
ject-matter and of all the parties hereto; and 
that the complaint states a cause of action 
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against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act to 
Protect Trade and Commerce against Un- 
lawful Restraints and Monopolies,” and the 
Acts amendatory thereof and supplemental 
thereto. i 


[Activities Enjoined] 


Each of the defendants and each of their 
successors, affiliates, subsidiaries, directors, 
officers, and employees and agents, and all 
persons acting under, or for them, or any of 
them, are hereby enjoined and restrained 
from maintaining without operating or from 
threatening to acquire facilities for the man- 
ufacture of soda ash and for the purpose of 
restraining or preventing a competitor or 
competitors or a potential competitor or com- 
petitors from producing soda ash. 


IT] 


Each of the defendants and each of their 
successors, affiliates, subsidiaries, directors, 
officers, and employees and agents, and all 
persons acting under, through, or for them, 
or any of them, are hereby enjoined and re- 
strained from constructing or otherwise 
acquiring facilities for the manufacture of 
soda ash in the State of Kansas, provided, 
that if the Court is satisfied upon a showing 
by the defendants herein that such construc- 
tion or other acquisition will not unreason- 
ably restrain or prevent a competitor or 
competitors or a potential competitor or com- 
petitors from producing soda ash, the Court 
may, upon such terms and conditions as may 
be appropriate, permit such construction or 
acquisition. 

IV 


[Access of Department of Justice to Records, 
Interviews and Reports] 


For the purpose of securing compliance 
with this Judgment, duly authorized repre- 
sentatives of the Department of Justice shall, 
on written request of the Attorney General 
or an Assistant Attorney General, and on 
reasonable notice to the defendants made to 
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the principal office of the defendants, be per- 
mitted, subject to any legally recognized 
privilege, (1) access during the office hours 
of the defendants to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of the defendants, 
relating to any matters contained in this 
Judgment; (2) without restraint or inter- 
ference from the defendants, to interview 
officers or employees of the defendants who 
may have counsel present, regarding any 
such matters; and (3) the defendants, on any 
such request, shall submit such reports in 
respect of any such matters as may from 
time to time be reasonably necessary for the 
proper enforcement of this Judgment, pro- 
vided, however, that information obtained by 
the means permitted in this paragraph shall 
not be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings for the purpose of secur- 
ing compliance with this Judgment in which 
the United States is a party or as otherwise 
required by law. 


V 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for the 
purpose of enabling any of the parties to this 
decree to apply to the Court at any time for 
such further orders and directions as may 
be necessary or appropriate for the construc- 
tion or carrying out of this decree, for the 
modification or termination of any of the 
provisions thereof, for the enforcement of 
compliance therewith and for the punishment 
of violations thereof. 


VI 


[Decree to Have No Effect on Activities 
Outside U. S.} 


s 
This decree shall have no effect with re- 
spect to operations or activities outside the 
United States, its territories and the District 
of Columbia. 


[57,230] William Goldman Theatres, Inc. v. Loew’s, Inc., Paramount Pictures Inc., 


RKO Radio Pictures, Inc., Twentieth Century-Fox Film Corporation, Columbia Pictures 
Corporation, Warner Bros. Pictures, Inc., Vitagraph, Inc., Warner Bros. Circuit Manage- 
ment Corporation, Stanley Company of America, Inc., Universal Corporation, Universal 
Film Exchanges, Inc. and United Artists Corporation. 


In the District Court of the United States for the “Eastern District of P lvania. 
Civil Action No. 2877. Filed April 8, 1944. Pe ne a 


In an action by a motion picture exhibitor seeking injunctive relief and damages against 
producers, distributors and exhibitors for an alleged conspiracy to monopolize the film 
industry in Philadelphia, pursuant to which defendants refused to lease grade A feature 
pictures to plaintiff for first run exhibition, judgment is rendered for defendants when 
plaintiff failed to prove that defendants imposed or intended to impose an unreasonable or 
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undue restraint upon interstate commerce. It is just as necessary to prove that defendants 
imposed or intended to impose an unreasonable or undue restraint upon interstate commerce 
in an action under Section 2 of the Sherman Act as in an action under Section 1 of the Act. 
Where the monopoly is complete, absolute and nation-wide in the whole industry, the 
illegal intent to restrain interstate commerce is a necessary inference, whereas in cases of 
partial or local control the illegal purpose remains a fact to be proved and may be proved 
only by what has been done or by direct evidence of the purpose of the combination. 


An indictment under the anti-trust laws for a general conspiracy will not be supported 
by the proof of a number of smaller conspiracies even though they had the same objective 
as the general one charged, but the niceties of criminal pleading do not apply in a civil suit. 
Although there would be a technical variance, it would not operate to the surprise or 
prejudice of defendants. 


See the Sherman Act annotations, Vol. 1, 1022.10, 1220.273, 1640.525. 
For plaintiff: Francis T. Anderson, William A. Gray, Philadelphia, Pa. 


_ For defendants: George Wharton Pepper, Philadelphia, Pa., Morris Wolf, Philadel- 
phia, Pa., Louis J. Goffman, Philadelphia, Pa., Joseph M. Proskauer, J. Alvin Van Bergh, 
for Warner Bros. Pictures, Inc., Vitagraph, Inc., Warner Bros. Circuit Management 
Corp., and Stanley Company of America, Inc. William A. Schnader, Bernard G. Segal, 
J. Pennington Straus, all of Philadelphia, Pa., for Loew’s Inc., Paramount Pictures, Inc., 
RKO Radio Pictures, Inc., Twentieth Century-Fox Film Corporation, Columbia Pictures 
Corp., Universal Film Exchanges, Inc., and United Artists Corporation. C. Stanley 
Thompson, Philadelphia, Pa., Loew’s Inc. John F. Caskey, for Twentieth Century-Fox 


Film Corp. 
Before KIRKPATRICK, J. 


Sur Pleadings and Proof 
Nature of Action 


[Digest] This is a civil action for injunc- 
tive relief and damages, based upon an al- 
leged conspiracy among defendants to 
monopolize the motion picture business in 
Philadelphia. 


Description of Parties 


Plaintiff motion picture theatre operator 
is the lessee of the Erlanger Theatre. One 
group of defendants (Warner Brothers Pic- 
tures, Inc., Vitagraph Inc., Stanley Company 
of America, Inc., and Warner Brothers 
Circuit Management Corporation) are closely 
affiliated corporations and for convenience in 
discussion are referred to as Warner. Warner 
is engaged in production, distribution and ex- 
hibition. It operates seven of the largest 
theatres in Philadelphia. The remaining de- 
fendants are engaged in the business of dis- 
tributing pictures throughout the United 
States. All but one of the distributors are 
also producers and all but three are also 
exhibitors. Together with Warner they con- 
trol the production and distribution of more 
than 80% of the feature pictures in the 
United States. 


Cause of Plaintiff's Loss 


The distributors and Warner have refused 
to lease grade A feature pictures to plaintiff 
for first run exhibition at the Erlanger. 
Without access to the first run of defendants’ 
pictures, plaintiff cannot successfully operate 
his theatre as a first run theatre. Asa result 
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of his inability to obtain defendants’ first 
runs he has incurred financial loss. 


Agreement Among Distributors Not Proved 


Plaintiff asserts that the refusal of de- 
fendants to give him first run feature pictures 
is the result of a conspiracy to monopolize 
the film industry in the district, which means 
to monopolize the first run business in Phila- 
delphia by giving it to Warner. The action 
is brought under Section 2 of the Sherman 
Anti-Trust Act. Plaintiff’s evidence estab- 
lishes that, as a result of substantially uniform 
action by each distributor with Warner, 
Warner has obtained in Philadelphia a con- 
trolling position in the exhibition of first run 
grade A feature pictures, which can be de- 
scribed as a monopoly according to the 
popular understanding. There is no substan- 
tial evidence that there was any agreement 
of the distributors among themselves to con- 
fer a first run monopoly upon Warner. One 
might suspect such agreement but it has not 
been proved. Uniformity of action, without 
more, is not evidence of agreement or con- 
spiracy. U.S. uv. Internationa] Harvester Co., 
274 U. S. 693. There is no evidence that in 
making the contracts complained of either 
Warner or the distributors departed from a 
normal policy or put into operation “far- 
reaching changes in their business methods” 
—a fact which the Supreme Court in /nter- 
state Circuit v. U. S., 306 U. S. 208, regarded 
as giving support to the inference that what 
was done was the result of a general agreement. 

It is the long recognized right of a trader 
in a private business freely to exercise his 
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independent discretion as to parties with 
whom he will deal. If the reason of any one 
of the distributors for preferring Warner is 
sound it would apply to the other distributors, 
and therefore such preference alone is not 
evidence of an agreement. Plaintiff has not 
shown that the distributors’ uniformity of 
action is reasonably explainable only on the 
basis of an agreement or conspiracy; hence 
the innocent inference that there was no 
such agreement will be drawn. 


Agreement Among Distributors Not Essential 


Plaintiff’s case does not necessarily fail 
with failure to prove an agreement among 
distributors. The fact that this action is 
based upon Section 2 of the Act puts plain- 
tiff in a better position so far as dispensing 
with proof of an agreement between dis- 
tributors is concerned. Each distributor 
made a separate agreement with Warner, 
and if the purpose or effect of each such 
agreement was illegally to monopolize inter- 
state commerce, the action could be sup- 
ported. An indictment for a general conspiracy 
will not be supported by the proof of a num- 
ber of smaller conspiracies even though they 
had the same objective as the general one 
charged, but the niceties of criminal pleading 
do not apply in a civil suit. If there is a 
technical variance, it does not operate to the 
surprise or prejudice of defendants. 


Restraint on Commerce Not Proved 


The point at which plaintiff's case fails is 
the lack of evidence that defendants either 
actually imposed or intended to impose an 
unreasonable or undue restraint upon inter- 
state commerce. This element is just as 
necessary to proof of a cause of action under 
Section 2 as under Section 1. 

_ From the discussion in Standard Oil v. 
U. S., 221 U.S. 1, it is plain that the Sherman 
Act did not intend to include or prohibit in 
Section 2 any acts unless they either did or 
were intended to unreasonably restrain in- 
terstate commerce. To that extent the word 
“monopolize” has a special or limited stat- 
utory meaning. The second section was not 
intended to expand the objectives aimed at 
in the first, namely, the results of the pro- 
hibited conduct, but rather intended as a 
catch-all to cover every possible means or 
device by which those results, namely, un- 
reasonable restraint of commerce, might be 
accomplished. The second section was di- 
rected to means, methods and devices rather 
than results. A state of control may exist 
which is a monopoly in the ordinary sense 
of the word and yet is not necessarily within 
the prohibition of the antitrust law. To be 
so, it must unreasonably restrain interstate 
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commerce. Plaintiff has failed to prove that 
vital fact. 

There is no satisfactory evidence of the 
purchase of more films for first run than 
can be profitably exhibited—a factor which 
was important in White Bear Theatre Corp. 
v. State Theatre Corp., 129 Fed. (2d) 600 and 
Gittone v. Warner Bros., 30 Fed. Supp. 823. 
It has not been shown that admission prices 
at the Warner theatres are unreasonably 
high. It does not appear that there was any 
great need for another first run theatre in 
Philadelphia or that the Warner theatres do 
not adequately serve the needs of the public. 
There is no evidence of a purpose to injure 
plaintiff or drive him out of the motion pic- 
ture business in Philadelphia, although the 
intent is inferable from the contracts them- 
selves to exclude plaintiff and all others ex- 
cept Warner from the first run business. It 
does not appear that the conduct of de- 
fendants has eliminated needed outlets for 
first run feature films and so diminished ship- 
ments or curtailed the showing of such films 
to the public. 


Local and Partial Monopoly Distinguished 
from Nation-Wide and Complete Monopoly 


This case differs from U. S. v. Pullman Co., 
50 F. Supp. 134, at a most essential point. 
The Court in that case found effective and 
complete monopolization of a given field by 
the sole proprietor in that field. In the 
present case Warner’s position amounts at 
best to a partial control of the business of 
exhibiting motion pictures in a limited area. 
It is by no means certain that it even meets 
the popular conception of monopoly. Warner 
operates only a small part of the total num- 
ber of theatres in Philadelphia. Every pic- 
ture it exhibits may be shown in other 
theatres, though at a later date. Where the 
monopoly is complete, absolute and nation- 
wide in the whole industry, the illegal intent 
to restrain interstate commerce is a necessary 
inference, whereas in cases of partial or local 
control the illegal purpose remains a fact to 
be proved and may be proved only by what 
has been done or by direct evidence of the 
purpose of the combination, not by what 
might have been done. In a case which in- 
volves as limited a control as the present one, 
the criterion is not whether there is a pos- 
sibility of restraint in interstate commerce, 
but whether the control actually accomplishes 
or is intended to accomplish such undue or 
unreasonable restraint. Evidence of such re- 
sults or intent is lacking. 


Judgment for Defendants 
Judgment entered for defendants. 
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[757,231] E. B. Muller & Company and Heinr. Franck Sons, Inc. v. Federal Trade 
ommission., 


In the United States Circuit Court of A ] i ircui 
April 13, 1944, i ourt o ppeals for the Sixth Circuit. 


Petition to Review an Order of the Federal Trade Commission. 


_ Falsely representing that the desirable and uniform color of chicory, secured from use 
of iron oxide, was achieved, by superior methods of roasting, and disparaging competitor’s 
chicory by stating that it contained foreign substances constitute unfair competition in 
po spon the Federal Trade Commission Act, and an order prohibiting such practices 
is afhrme 


No. 9046. 


A Federal Trade Commission order prohibiting sale of granulated chicory at a price 
less than cost with the intent or effect of stifling competition or tending to create a monopoly 
is affirmed. Disparagement of a competitor’s product and false representations as to 
petitioner’s own product indicate the existence of unlawful intent. The fact that the sales 
were not greatly below cost is immaterial. 


A Federal Trade Commission order prohibiting price discrimination in violation of 
the Robinson-Patman Act is affirmed when it appears that petitioners sold higher class 
or premium chicory at or below the price of standard or ordinary chicory, gave rebates 
to certain customers, failed to allow for differences in transportation costs, and dis- 
criminated in favor of customers in one city as against customers in other cities for the 
purpose of destroying a competitor. The fact that petitioners’ standard grade of chicory 
was not of the same grade or quality as its competitors is immaterial. 


In a Federal Trade Commission proceeding charging discrimination in violation of 
the Robinson-Patman Act, the Commission should specify the transactions. However, no 
prejudice is shown by failure to do so when petitioners are well acquainted with the 
transactions covered by the invoices subpoenaed (covering a period of two years) and 
could not have been surprised at any claim of discrimination based thereon. 


The Federal Trade Commission did not abuse its discretion in denying petitioners’ 
application for an order to compel a competitor to produce his books, when such order 
would compel the competitor to give a complete list of his customers and the sources of 
his operating capital. 

When petitioners resorted to unfair and illegal practices within the meaning of the 
Federal Trade Commission Act to eliminate their only competitor, a proceeding by the 
Commission to suppress the practices is to the interest of the public. That the competitor 
individually may benefit from the Commission’s order is immaterial. 


A Federal Trade Commission order is not void for indefiniteness due to the fact 
that it prohibits discrimination in price in violation of the Robinson-Patman Act between 
different “trade areas.” The meaning of the term is plain. 


See the Robinson-Patman Act, Vol. 1, {f 2212.335, 2212.430, 2212.710, and the Federal Trade 
Commission Act annotations, Vol. 2, ] 6125.350, 6129.15, 6425.41, 6620.233, 6750.25, 


Affirming Federal Trade Commission cease and desist order Dkt. 3224. 


For petitioners: Hal H. Smith, Detroit, Mich. (Hal H. Smith, F. E. Robson, Joseph 
A. Vance, Jr., Frank E. Cooper, and Beaumont, Smith & Harris, Detroit, Mich., on brief). 


For respondent: Joseph J. Smith, Jr. (W. T. Kelley, Joseph J. Smith, Jr., Washing- 
tony Dae G.,.ons briefs) 
Before Hicxs, ALLEN and Hamitton, Circuit Judges. 


[Commission's Order] 


ALLEN, Circuit Judge: Petitioners, E. B. 
Muller & Company and Heinr. Franck Sons, 
Inc. (hereinafter called Muller and Franck 
respectively), manufacturers and sellers of 
granulated chicory, were charged by the 
Federal Trade Commission with engaging 
in unfair methods of competition in com- 
merce, in violation of the Federal Trade 
Commission Act, Title 15, U. S. C., §41 
et seq., and with un'awful discrimination in 
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price, in violation of the Clayton Act as 
amended by the Robinson-Patman Act, Title 
15, U. S. C.,, §12 et seq. Hearings were 
held in 1937 and 1939, and at intervals until 
August 2, 1940. The Commission found 
the petitioners’ practices were unlawful in 
the respects charged and entered a cease 
and desist order, from which this petition 
to review is prosecuted. Petitioners con- 
tend that the findings are not supported by 
substantial evidence; that the order is not 
authorized by the statutes, and that they 
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were denied a full and fair hearing before 
the Commission. 


[Nature of Petitioners’ Business] 


The petitioners have been engaged in busi- 
ness in the United States since 1902 and 1895 
respectively. During the period up to 1926 they 
manufactured and sold the greater part of all 
the domestic granulated chicory marketed in 
the United States. At the present time there 
are no manufacturers or sellers of granulated 
chicory in this country except the petitioners 
and R. E. Schanzer, Inc., of New Orleans, 
Louisiana (hereinafter called Schanzer), so that 
Schanzer is petitioners’ only competitor. 


The root of chicory, dried, roasted and gran- 
ulated, is mixed with coffee either as a blend 
or a “‘filler.’’ In the United States chicory is 
grown only in Michigan where the petitioners 
and Schanzer, under contract with various farm- 
ers, grow chicory for their own use in the trade 
and process it in their individual factories. Of 
late years there has been no substantial im- 
portation of foreign chicory into the United 
States. 

Seventy-five per cent of all domestic chicory 
sold in the United States is consumed in the 
New Orleans trade area, comprising Florida, 
Alabama, Mississippi, Louisiana, Texas and 
Tennessee. Muller sells about forty per cent 
of its product and Franck about seventy-five 
per cent of its product in the southern territory. 
In the South chicory is used as a blend, and 
at times it is sold at a higher price than coffee, 
but outside of the South the roasters use it 
simply as a filler in order to lower the cost of 
pure coffee. 

The Commission found that the petitioners 
do not compete with each other, but that the 
business of each is supplementary to that of 
the other, and in substance that they constitute 
a single enterprise, directed and controlled by 
David McMorran, Franck’s president. This 
finding is supported by an abundance of evi- 
dence. David McMorran owns all of Franck’s 
outstanding common stock, and all of the stock 
of the Michigan Debenture Corporation, which 
owns 4,400 of Franck’s outstanding 5430 shares 
of preferred stock. David McMorran’s wife, 
Charlotte H. McMorran, holds the legal title to 
five-sixths of the 30,000 outstanding shares of 
capital stock in Muller. The officers of Muller 
are Gordon McMorran, president, Charlotte H. 
McMorran, secretary-treasurer, and Charlotte C. 
McMorran, vice-president. Gordon McMorran 
and Charlotte C: McMorran are son and daughter 
of David McMorran and Charlotte H. McMorran. 
While prior to 1919 these two businesses- were 
owned by different individuals and probably com- 
peted with each other, in that year the situation 
changed. David McMorran, who was then an 
officer of Muller and together with his father 
owned a controlling interest therein, purchased 
the stock of Franck at public auction from the 
United States Alien Property Custodian. The 
sale was made after a hearing by the Federal 
Trade Commission, upon condition imposed that 
David McMorran resign as officer and director 
of Muller and dispose of his stock in that com- 
pany. David McMorran sold his Muller stock 
to his father, to his attorney, and to a personal 
friend. In the period between 1919 and 1924 
all of the Muller stock disposed of by David 
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McMorran, together with the stock previously 
owned by David McMorran’s father, was ac- 
quired by Charlotte H, McMorran, with funds 
furnished by David McMorran. It was under- 
stood that the stock was to be placed in trust 
for David McMorran and Charlotte H. McMorran 
for life, and that the trust could be terminated 
either by the beneficiaries jointly or the sur- 
vivor of them. This trust was thereafter estab- 
lished with the Detroit Trust Company. 


The circumstance that the trust was set aside 
by a decree of the Michigan state court in 1939 
does not overcome the evidence of close rela- 
tionship between the corporations, arising from 
Charlotte H. MceMorran’s ownership of the con- 
trolling interest in Muller, which was purchased 
with David McMorran’s funds. The record clear- 
ly shows that Charlotte H. McMorran takes little 
active part in the business, and that David Mc- 
Morran dominates both companies. Muller fur- 
nishes David McMorran with an office and 
stenographic help at its principal place of busi- 
ness in Port Huron, Michigan, for which it 
receives no compensation. David McMorran is 
usually present at Muller’s stockholders’ and 
directors’ meetings and actively participates in 
the discussion and shaping of Muller’s general 
business policies. He has permissive access to 
Muller’s files at Port Huron. 

The companies are so operated that they assist 
and benefit each other in their business, In 
1920 Muller made an arrangement to supply the 
Michigan Debenture Company, whose stock was 
wholly owned by David McMorran, with $440,000 
so that the Debenture Company could purchase 
from Franck $440,000 of its preferred stock. 
The arrangement was carried through contem- 
poraneously and Muller was thus shown to be 
one of the principal factors in furnishing Franck 
with $440,000 of working capital. A practical 
division of business has been set up between 
Muller and Franck under which the latter con- 
centrates upon packaged goods, retaining only 
a small number of old customers of bulk goods, 
while Muller manufactures very few packaged 
goods and confines itself mainly to the sale of 
chicory in bulk. A similar practical division of 
territory is made between Muller and Franck. 
Franck operates principally in New Orleans, New 
York, San Francisco and Los Angeles, selling 
through brokers. Muller uses traveling salesmen 
and covers the entire country. The South in 
general is covered by Muller, with the excep- 
tion of New Orleans, Atlanta and Memphis, 
where Franck retains some old customers. 
Schanzer’s sales are in general confined to the 
southern states. 


A non-competitive relationship has existed be- 
tween Muller and Franck for over twenty years. 
Since 1921 Van Slambrouck, Muller’s vice-presi- 
dent and production manager, has been in the 
habit of consulting with David McMorran as to 
Muller’s business. These consultations were 
more frequent up to 1929, when Gordon McMor- 
ran became president of Muller, and specifically 
included the subject of prices to be instituted 
by Muller. Petitioners contend that the close 
relationship ceased in 1929, but the record does 
not sustain this contention. In 1930 David Mc- 
Morran instructed Beitter, Franck’s manager, 
to consult with Muller’s sales manager ‘‘before 
making the change’ in prices. In 1932 Van 
Slambrouck wrote to Eisinger, Muller’s sales 
manager in New York, suggesting that Hisinger 
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go to New Orleans and talk with one of Muller’s 
important customers, and said, ‘‘before doing 
so it might be well for you to write D. [David 
McMorran] and frankly ask him what you are 
authorized to do in the matter of further price 
concessions in New Orleans proper and out of 
town to combat the Schanzer competition.”” Let- 
ters written in 1934 by both the sales manager 
and the president of Muller contain statements 
to the effect that Muller does not desire any of 
Franck’s business. When Maxweli House, which 
had been a customer of Franck from 1936 to 
1934, began to do business with Schanzer in 
1934, Muller competed for the account, and 
Franck dropped any attempt to retain it. 


[Unttary Domination and Control 
Established] 


Petitioners concede that the ownership is 
such as might give David McMorran and 
his family control of both corporations. They 
do not contend that the evidence summarized 
and much other evidence referred to in the 
findings was not presented before the Com- 
mission, but state that certain contradictory 
evidence presented by petitioners requires 
a contrary conclusion. However, the find- 
ings of the Commission on issues of fact 
are controlling here, “So long as there is 
warrant in the record for the judgment of 
the expert body. . . .” Rochester Telephone 
Co. v. United States, 307 U. S. 125, 145. The 
evidence presented fully warranted the find- 
ing of unitary domination and control. Con- 
sequently petitioners’ contention that the 
order of the Commission is unauthorized in 
that it orders “both petitioners” to cease 
disparagement of Schanzer’s product, and 
to cease misrepresentations as to the color 
of their granulated chicory, being based 
upon the premise that no unitary control 
exists, has no merit and will not be further 
considered. 


[Misbilling of Chicory] 


The finding that Muller obtained substan- 
tially lower freight rates than those properly 
applicable, falsely and fraudulently repre- 
senting to the railroads that certain of its 
cars, which contained large quantities of 
chicory and similar quantities of coffee sub- 
stitutes, contained chicory only, is not con- 
tested. The petitioners endeavor to soften 
the significance of these findings in briefs 
and argument; but it appears that Muller 
pleaded guilty to an indictment for unlaw- 
fully, wilfully and knowingly misbilling 
chicory and coffee substitutes. The finding 
that the falsified billings were made with 
Muller’s knowledge and with the deliberate 
intent of obtaining an illegal freight rate is 
thus amply supported, and is reenforced by 
letters written by the principal officials of 
Muller, warning their agents and employees 
that this misbilling must be concealed. Peti- 
tioners do not contest the finding that Muller 
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used iron oxide for artificial coloring pur- 
poses, falsely representing that the desirable 
and uniform color thus secured was achieved 
by superior methods of roasting and a pains- 
taking process of selecting and sorting. The 
finding that Muller disparaged Schanzer’s 
chicory by falsely representing that it con- 
tained molasses, sugar beet, and other for- 
eign substances, and that Franck falsely 
represented that Schanzer’s chicory con- 
tained sugar beet, also is not challenged. 
These conceded facts establish that unfair 
competition was practiced by the petitioners 
in these respects as charged. False dispar- 
agement of the competitor’s goods is an un- 
fair method of competition. Perma-Maid Co. 
v. Federal Trade Commission, 121 Fed. (2d) 
282+(C. C. A. 6). False advertising of a 
product, process or method by malicious 
active misrepresentations with reference to 
a method of achieving color and uniformity 
of color in chicory, violates the Federal 
Trade Commission Act. Ford Motor Co. v. 
Federal Trade Commission, 120 Fed. (2d) 
175, 181 (C. C. A. 6), certiorari denied, 314 
We Ss Cae 


[Sales Below Cost] 


Petitioners attack the finding that they 
sold below cost during 1936 and 1937, with 
intent to injure competition, principally in 
the New Orleans territory, where they com- 
peted with Schanzer. 

The Commission found that during the 
six months ending June 30, 1936, Franck 
sold the greater part of its granulated chicory 
to two customers in New Orleans at a loss 
of approximately eleven cents per hundred 
pounds, and at cost, or slightly below cost, 
during the eight months ending March 31, 
1937. Profitable sales, however, were made 
to other customers in amounts and for prices 
sufficient so that the business as a whole 
was not operated at a loss. Muller’s entire 
business in 1936 and 1937 was conducted at 
an average loss of eighteen cents and eight 
cents per hundred pounds respectively, prices 
in New Orleans being in general substan- 
tially lower than in other areas where Muller 
did not have to compete with Schanzer. 
Muller’s counsel concede that in 1936 and 
1937 it sustained a loss on the total volume 
of granulated chicory sold, but contend that 
the Commission’s findings as to degree of 
loss rest upon an arbitrary and unjustified 
distribution of costs made by the Commis- 
sion’s accountant. The rule that the Com- 
mission’s findings of fact are conclusive 
unless the record shows that they are clearly 
erroneous applies to findings based upon 
expert testimony, First National Bank v. 
Commissioner, 125 Fed. (2d) 157 (C. C. A. 6), 
and the Commission is not bound to accept 
the opinion of petitioners’ accountants. Hel- 
vering v. National Grocery Co., 304 VU. S. 
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282, 295; Gamble v. Commissioner, 101 Fed. 
(2d) 565, 567 (C. C. A. 6), certiorari denied, 
306 U. S. 664; Mott v. Commissioner, 139 Fed. 
(2d) 317 (C. C. A. 6). The Commission’s 
accountant is thoroughly qualified. He made 
revisions of his estimates-at the trial in 
accordance with the testimony brought out 
by petitioners. The basis of the Commis- 
sion’s tables of costs was a transactions 
method of allocating certain expenses which 
was employed in these accounts by Franck’s 
own auditor. We cannot say that the meth- 
ods employed were “‘so entirely at odds with 
fundamental principles of correct account- 
ing” (Kansas City Southern Ry. Co. v. United 
States, 231 U. S. 423, 444) that they should 
be disregarded. American Telephone & Tele- 
graph Co. v. United States, 299 U. S. 232, 236. 


Moreover, the contention that the Com- 
mission’s figures unfairly reflect the situa- 
tion has little weight in view of the fact that 
the finding on this point is supported by 
voluminous evidence derived from petitioners’ 
own management and employees. Repeated 
statements are made in the official corre- 
spondence of the petitioners, quoted in the 
Commission’s findings, to the effect that the 
petitioners at the time were selling substan- 
tially below cost. Muller’s sales manager, 
on November 8, 1935, declared that the pre- 
vailing price of five and one-half cents “is 
already substantially below cost.” David 
McMorran proposed on January 3, 1934, to 
cut prices in order to eliminate Schanzer, 
stating that “A cut of one-fourth to one-half 
cents will mean some loss to us.” These 
statements, made in previous years, have 
weight not only upon the question of intent 
to eliminate Schanzer, but also upon the 
question whether sales consummated in 1936 
and 1937, when the price-raising scheme had 
been put into effect; were actually below cost. 
In 1936 Gordon McMorran wrote to Muller’s 
New York office, “The prices you set are 
below our cost at Port Huron,” and in 1937 
Muller’s general sales manager advised the 
New Orleans office that the then current 
price resulted in loss. Petitioners attempt 
to explain these statements by saying that 
Schanzer had initiated a price war against 
them; but the Commission found, and the 
record clearly shows, that the price-cutting 
was begun by petitioners with the deliberate 
intént to destroy their only competitor. 


[Unlawful Intent] 


The conceded disparagement of Schan- 
zer’s product and the conceded false repre- 
sentations as to the quality of petitioners’ 
own product, already discussed, have weight 
upon the question of the existence of unlaw- 
ful intent. Directly bearing on the same 
question and supporting the Commission’s 
findings are numerous pieces of written and 
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oral evidence, showing a deliberate intention 
on the part of Muller and Franck to stifle 
Schanzer’s competition by cutting costs. A 
letter dated September 9, 1935, written by 
Muller’s New York office, in speaking of 
statements made by Schanzer that he would 
do nothing that year on the new plant for 
manufacturing chicory in Michigan, con- 
cludes with these sentences: 

“Evidently Neal [Schanzer’s financial backer] 
has drawn in the lines on account of poor 
conditions. So by continuing our efforts and 
putting a crimp into him wherever possible, 
we may ultimately curb this competition if we 
should not succeed in eliminating it entirely.” 


In view of this evidence, petitioners’ con- 
tention that the sales were made in good 
faith in order to meet competition and hence 
were not unlawful within the doctrine of 
Federal Trade Commission v. Gratz, 253 U.S. 
421, 427, and Federal Trade Commission v. 
Sinclair Refining Co., 261 U. S. 463, 475, can- 
not be sustained. A letter from a sales rep- 
resentative to Muller, January 14, 1933, 
declares: 

“T am sorry that we have allowed Schanzer to 
get to the point where he can expand, which 
was made possible by partner who has some 
capital. However, if a reduction on tariff should 
take place, it would make the situation still 
worse, I certainly hope that we can, as you 
expect, eliminate him entirely, by making prices 
that he cannot meet without losing money.”’ 


Gordon McMorran admitted that he ad- 
vised his salesmen that Muller must “at any 
cost” regain the volume of business lost to 
Schanzer. These statements must be read 
in light of the controlling fact that Schan- 
zer is petitioners’ only competitor, and so 
read they evince an evident determination 
to destroy Schanzer’s business. 


[Loss to Competitor. Unnecessary to 
Sustain Case] 


The fact that the sales were not greatly 
below cost does not aid the petitioners. It 
was not necessary that the evidence show 
that Schanzer suffered loss. Federal Trade 
Commission v. Raladam Co., 316 U. S. 149, 
152. The purpose of the Federal Trade 
Commission Act is to prevent potential in- 
jury by stopping unfair methods of compe- 
tition in their incipiency. Fashion Originators 
Guild v. Federal Trade Commission, 312 U. S. 
457, 466. But loss was shown. Prior to the 
latter part of January, 1937, Schanzer had 
cut its prices to meet the petitioners’ compe- 
tion; but at that time it was compelled to 
increase prices, and its sales dropped from 
2,319,507 pounds in 1936 to 1,459,195 in 1937. 
During the same year petitioners’ sales in- 
creased 872,351 pounds. Schanzer lost sub- 
stantial amounts of the business of three of 
its largest customers, the American Coffee 
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Company, the Trico Coffee Company of 
New Orleans, and the Mobala Coffee Com- 
pany of Mobile, Alabama. The importance 
of these losses is emphasized by the fact that 
Schanzer is a relatively small concern, hav- 
ing a net worth of about $70,000 as com- 
pared with $743,000 for Muller and $1,256,000 
for Franck. Meanwhile the petitioners dis- 
criminated in price between customers of 
different areas, selling chicory so much lower 
in the territory to which Schanzer had 
access than in the rest of the country, that 
they were able to recoup their losses in the 
New Orleans territory. 


[Price Discrimination] 


The Commission found, and the petitioners 
do not deny, that they have each discriminated 
in prices between purchasers of granulated 
chicory of like grade and quality since the 
effective date of the Robinson-Patman Act, 
Title 15, U. S. C., §§ 13,21. Muller dis- 
criminated at times by selling the higher 
class or premium chicory at or below the 
price of standard or ordinary chicory, and 
also gave rebates to certain customers. It 
did not allow for differences in transporta- 
tion costs and discriminated in favor of the 
New Orleans customer in varying degrees 
as against St. Louis, Memphis, Atlanta, and 
Birmingham customers. These discrimina- 
tions were not, as petitioners would have us 
believe, unrelated to the central purpose, 
which was the destruction of petitioners’ 
only competitor. By discriminating against 
other general trade areas in favor of New 
Orleans, Muller, on the one hand, was able 
to force the price so low in New Orleans 
that Schanzer could not meet its competi- 
tion. On the other hand, by selling at higher 
prices in other general trade areas, Muller 
made up its loss in the New Orleans district. 


[Tendency of Discrimination to Create 
a Monopoly] 


Petitioners contend that in spite of the 
conceded discrimination, their course of con- 
duct is not forbidden by the statute, Title 
15, U. S. C., §§ 13 and 21. They urge that 
since Muller’s standard grade of chicory was 
not of “the same grade and quality” as 
Schanzer’s there could be no discrimination 
against Schanzer. But the Commission did 
not find that there was discrimination against 
Schanzer. It found that the discrimination 
between the petitioners’ customers injured 
Schanzer and tended to establish a monopoly. 
The record clearly shows that this discrim- 
ination existed between competing customers, 
although the statute requires only that the 
discrimination be between “different pur- 
chasers of commodities of like grade and 
quality.” Since the discrimination prohibited 
is one the effect of which “may be substan- 
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tially to lessen competition or tend to create 
a monopoly” or to “prevent competition 
with any person who either grants or know- 
ingly receives the benefit of such discrim- 
ination,” the statute clearly applies. The 
discrimination found to exist tended to create 
a monopoly. 


[Denial of Due Process Contended] 


The most serious contentions raised by 
petitioners are that they were not accorded 
a full and fair hearing and were denied due 
process (1) because they were not furnished 
the particulars of the charge as to discrim- 
ination, and (2) because they were not granted 
a subpoena duces tecum as prayed. The 
right to a full and fair hearing is one of the 
substantial rights of a litigant, constituting 
one of “the rudiments of fair play (Chicago, 
MOG Steen Ry Co.v. Polt cages ow 165, 
168).” Oho Bell Telephone Co. v. Public 
Utilities Commission of Ohio, 301 U. S. 292, 
304. It includes not only the right to pre- 
sent evidence, but also “a reasonable oppor- 
tunity to know the claims of the opposing 
party and to meet them.” Morgan v. United 
States, 304 U.S. 1,18. Cf. Powhatan Mining 
Co. v. Ickes, 118 Fed. (2d) 105 (C. C. A. 6). 


[No Prejudice from Failure of Commission 
to Specify Transactions Constituting 
Discrimination] 


With reference to the first point, peti- 
tioners contend that their motion to require 
the attorney for the Commission to furnish 
a statement as to the particular sales relied 
on as constituting discrimination should have 
been granted and that in default of such 
relief petitioners were deprived of the op- 
portunity to rebut the charge by evidence 
as to the particular transactions relied upon. 
They urge that they were entitled to meet 
proof as to discriminations by showing [§ 2(a) 
of the Clayton Act] that the differential in 
price was not between different purchasers 
of commodities of like grade or quality; that 
the differentials were due to differences in 
cost of manufacture, sale or delivery result- 
ing from different methods or quantities or 
due to changing conditions of the market, 
etc. They claim that within the terms of 
§ 2(b) of the Clayton Act whatever discrim- 
ination existed was in fact made “in good 
faith to meet an equally low price . . . of 
a competitor.” 

This contention is based on the fact that 
the Commission, by subpoena duces tecum, 
required the petitioners to produce all in- 
voices of sale for the period between Sep- 
tember, 1935, and October, 1937. These 
were offered in evidence as being relevant 
on the question of discrimination as well as 
on other features of the case. Counsel for 
petitioners urged, and still contend, that 
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the petitioners could not meet the claim of the 
Government and explain and justify the 
various transactions without knowing upon 
which particular transactions the Govern- 
ment would rely. They assert that not until 
the brief of the Commission was received 
in 1940 was any information given as to the 
sales relied on as evidence of discrimination. 
The findings of the Commission specify cer- 
tain transactions held to be discriminatory, 
but this was after the case was closed. 
We think the contention that the peti- 
tioners were not given particulars of the 
charges against them has no merit on this 
record. While the Commission offered evi- 
dence of some 1,100 transactions claimed to 
establish a consistent practice of discrim- 
ination, petitioners were advised in the com- 
plaint that one of the principal charges was 
that the petitioners in the course and con- 
duct of their respective businesses were 
selling below cost in interstate commerce 
and engaging in a practice of price discrim- 
ination. During the hearings they were 
repeatedly advised by counsel for the Com- 
mission that the charge was one covering 
a course of conduct. The Federal Trade 
Commission Act gives the Commission juris- 
diction to prevent unfair methods of compe- 
tition in commerce. It does not deal with 
specific acts claimed to be unfair, but with 
unlawful methods and practices in commerce. 
Keller v. Federal Trade Commission, 132 Fed. 
(2d) 59, 61 (C. C. A. 7); Hill v. Federal 
Trade Commission, 124 Fed. (2d) 104, 106 
(C. C. A. 5); Hershey Chocolate Corp. v. 
Federal Trade Commission, 121 Fed. (2d) 
968, 971, 972 (C. C. A. 3). The Commis- 
sion could not prove a course of conduct for 
the period charged by picking out a few 
instances of isolated sales. The violation 
could be established only by evidence of 
many transactions considered as a group, 
and involving a comparison of prices and 
costs over a substantial period of time. The 
invoices on their face presented a prima facie 
case of discrimination, for they showed that 
as to numerous and varying prices charged 
in different cities and in different trade areas 
during the period in question, there was no 
justification in differences of freight cost, 
quality, quantity, etc. We think that since 
the statute imposes upon the petitioners the 
burden of rebutting a prima facie case of 
discrimination [Title 15, U. S. C., §13(b)], 
the Commission’s counsel should in fairness 
have specified the individual or group trans- 
actions which he claimed constituted unlaw- 
ful discriminations. He should have stated 
that he relied on the transactions between 
Franck, Reily & Company, Merchants Cof- 
fee Company, American Coffee Company, 
Southern Coffee Mills Company of New 
Orleans, and Golden Gate Supply Company 
pf San Francisco, and other instances of 
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discrimination specified in the findings of 
the Commission with reference to the sell- 
ing of granulated chicory of like grade and 
quality to some customers at materially 
higher prices than to others, not justified by 
cost differences. We think no prejudice was 
shown by this failure for the petitioners 
were well acquainted with the transactions 
covered by the invoices and could not have 
been surprised at any claim of discrimination 
based thereon. Moreover, petitioners had 
the right under § 5(c) of the Federal Trade 
Commission Act (Title 15, U. S. C., § 45), 
if they were prejudiced, to apply to this 
court for leave to adduce additional evidence 
to explain and justify the transactions found 
by the Commission to constitute unlawful 
discrimination. No such application was 
made. The Supreme Court has held that 
even in case of an arbitrary refusal to re- 
ceive testimony, when petitioners fail to 
avail themselves of this right (Consolidated 
Edison Co. v. National Labor Relations Board, 
305 U. S. 197, 226), due process is not de- 
nied. We conclude that the petitioners were 
not refused a fair trial in this regard. 


[Denial of Subpoena Duces Tecum Not 
Abuse of Discretion] 


With reference to the refusal of a sub- 
poena duces tecum, it appears that the peti- 
tioners early in the hearings stated that they 
meant to apply for an order to ¢ompel 
Schanzer to produce his books as evidence 
in the case. Schanzer stated that he was 
willing to have a disinterested auditor pro- 
cure any information to which petitioners 
were entitled, but refused to produce the 
books, upon the ground that they contained 
the names of his customers, the sources of 
his capital, and other confidential informa- 
tion. The Commission ordered Schanzer 
either to produce his books and records or 
to produce data and information taken from 
the books and records, giving the informa- 
tion to which the petitioners were entitled. 
Schanzer furnished certain exhibits in ac- 
cordance with this order, which were re- 
vised to conform to petitioners’ objections, 
but refused to itemize these exhibits so as 
to give information as to his customers. The 
Commission in effect sustained Schanzer in 
this position. 


Petitioners’ contention upon this point is 
untenable. The Commission, in the issuance of 
a subpoena duces tecum, is invested with a 
quasi-judicial discretion, and is authorized 
to deny the application in its entirety if it 
is “too.sweeping in its terms to be regarded 
as reasonable.” Hale v. Henkel, 201 U. S. 
43, 76, 77; Federal Trade Commission v. 
American Tobacco Co., 264 U. S. 298, 306. 
Under such circumstances a demand for the 
whole is not warranted, even though some 
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part of the papers asked for may be relevant. 
Goodyear Tire & Rubber Co. v. National 
Labor Relations Board, 122 Fed. (2d) 450, 
453 (C. C. A. 6). An application which 
would compel Schanzer to give a complete 
list of his customers and the sources of his 
operating capital was unreasonable. The 
customers’ list is a valuable property right, 
entitled to protection, and in general priv- 
ileged against disclosure. Crocker-Wheeler 
Co. v. Bullock, 134 Fed. 241, 248. The Com- 
mission did not abuse its discretion in deny- 
ing the application, and the petitioners 
received all the information to which they 
were entitled. The proceedings, considered 
as a whole, were extremely fair. 


[Protection of Purchasers Is in Public 
Interest] 


Petitioners finally contend that this pro- 
ceeding is not, as required by the statute 
{Title 15, U. S. C.,, $45(b)], instituted in 
“the public interest.” Federal Trade Com- 
mission v. Raladam Co., 283 U. S. 643, 647. 
Upon this point also the Commission must 
be sustained. The basic fact of the case is 
that Schanzer is the only competitor of 
Muller and Franck in the production and 
distribution of domestic chicory. Since com- 
petition has substantially ceased between 
the petitioners, they would divide the field 
in a complete monopoly if Schanzer were 
to be eliminated. The record clearly shows 
that the petitioners have resorted to unfair 
and illegal practices within the meaning 
of the Act. Hence the proceeding aimed to 
suppress the practices is “to the interest of 
of the public.” Federal Trade Commission 
v. Keppel, 291 U. S. 304. Cf. National Broad- 
casting Co. v. United States, 319 U. S. 190, 
224, construing a similar provision of the 
Communications Act, Title 47, U. S. C,, 
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§ 303(g) and (r). To suppress elimination 
of competition and to prevent monopoly is 
in the public interest. Hershey Chocolate 
Corp. v. Federal Trade Commission, supra; 
White Bear Theatre Corp. v. State Theatre 
Corp., 129 Fed. (2d) 600, 605 (C. C. A. 8). 
To protect the purchasing public against 
deceptive methods and misreépresentations 
by which purchasers are deceived is in the 
public interest. Federal Trade Commission 
v. Royal Milling Co., 288 U. S. 212, 217; 
Ford Motor Co. v. Federal Trade Commission, 
supra. That Schanzer individually may benefit 
from the Commission’s order is immaterial. 


[Order Not Void for Indefiniteness of 
“Trade Areas} 


Numerous attacks are made upon the form 
and validity of the order, but the foregoing 
considerations dispose of most of them. It 
is evident that the order is authorized by 
the statute and is proper in scope. We con- 
sider here only the contention that it is 
void for indefiniteness due to the fact that 
it prohibits discriminations in price between 
different ‘trade areas.” Petitioners urge 
that because the term “trade areas” is not 
defined, they cannot comply with the order. 
In light of the record we think that the 
meaning of the term is plain. Such orders 
are necessarily general [Chamber of Com- 
merce of Minneapolis v. Federal Trade Com- 
mission, 13 Fed. (2d) 673, 696 (C. C. A. 8)], 
and must be “broad enough to prevent eva- 
sion.” Local 167 v. United States, 291 U. S. 
293, 299, 


[Commission’s Order Affirmed] 


The Commission’s order to cease and 
desist is affirmed, and the petitioners are 
commanded to comply therewith. The peti- 
tion to review is dismissed. 


[57,232] Helena Rubinstein, Inc., v. Charline’s Cut Rate, Inc., and Charles Scheck, 
Individually and Trading as Charline’s Cut Rate. 


New Jersey Court of Errors and Appeals. 


April 13, 1944. 


No. 203, February Term, 1944. Decided 


On appeal from a final decree advised by Vice Chancellor Stein, whose opinion is 


reported in 132 N. J. Eq. 254. 


A decree dismissing a bill to enjoin sales of cosmetics at prices below those estab- 


lished under the New Jersey Fair Trade Act, on the ground that defendants were frozen 
to the prices which they charged in March, 1942, by Federal maximum price regulations, 
is reversed and the cause remanded. It is not open to defendants to invoke the Federal 
price rules as justification for the perpetuation of their original wrong in violating the 
State Fair Trade Act. The Federal regulation was not designed to modify or supersede 
the minimum prices in effect under State Fair Trade Acts. Defendants are under no 
obligation to vend complainant’s products; and they are not free to retail them in violation 


Trade Regulation Reports q 57,232 


57,324 


Court Decisions 
Helena Rubinstein, Inc., v. Charline’s Cut Rate, Inc., et al. 


4-27-44 
Report 45 


of the State statute. Relief can be had only by adjustment of defendants’ prices through 


the Federal authority. 


See the Resale Price Maintenance Commentary, Vol. 2, | 7244, and the New Jersey Fair Trade 


Act, Vol. 2, {| 8564. 


Reversing 132 N. J. Eq. 254, reported at 1941-1943 Court Decisions Supp. {| 52,842. 


For appellant: Gennet and Rafner; Samuel A. Gennet and Henry M. Flateau and 
Gustav Nadel, of the New York Bar, of counsel. 


For respondents: 
of counsel. 


[Proceedings Below] 


Heuer, J.: Complainant’s business is the 
marketing of cosmetics and beauty prepara- 
tions under its own trade marks and brands. 
The bill pleaded the resale by defendant, 
continuously from November, 1941, to May, 
1943, in the conduct of its business in the 
City of Summit, of certain of complainant’s 
products below minimum resale prices fixed 
by contract with retailers pursuant to R. S. 
56:4-3, et seg., popularly known as the “Fair 
Trade Act,” and charged that thereby de- 
fendants were guilty of unfair competition 
to the detriment of complainant’s good will. 
It prayed an injunction against the contin- 
uance of the allegedly unlawful practices. 
The learned Vice Chancellor advised a de- 
cree of dismissal of the bill for failure to 
state a cause of action, on the theory that 
price regulations promulgated by the Fed- 
eral Price Administrator on April 28, 1942, 
effective the ensuing May 11th, in the exer- 
cise of the power conferred by the Federal 
Emergency Price Control Act of January 
30519427 "(56> Stata-Z3.ch: 926; 5S0ONUSCAY 
App. 901, et seq.), superseded the provisions 
of complainant’s “Fair Trade contract or 
schedule” made under the State statute. 
The Federal regulation fixed the highest 
prices at which defendants sold complain- 
ant’s products during March, 1942, as the 
“ceiling” or maximum prices for such com- 
modities. These prices were below those 
prescribed by complainant’s Fair Trade 
schedule. 

The decree was entered on defendants’ 
motion to strike out the bill on the ground 
that it disclosed no cause of action cogni- 
zable in equity, in that the Federal price 
rules take precedence over stipulations made 
under the State Fair Trade Act. It is ac- 
knowledged that defendants sold complain- 
ant’s products during March, 1942, and prior 
and subsequent thereto, “at prices below 
complainant’s so-called fair trade schedule 
and in fact without regard to any such fair 
trade schedule;” but it is insisted that this 
“practice was carried on by defendants as 
of right and not as a violation,” for reasons 
set forth in an ex parte affidavit submitted by 
defendants, and that “these reasons consti- 
tuted and still constitute good and valid de- 
fenses against any attempt by complainant 
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Bilder, Bilder & Kaufman; Samuei Kaufman and Bernard Hellring 


to enforce any so-called fair trade price 
against defendants.” The validity of these 
defenses is not at issue here. The ground 
of the motion to dismiss and of the decree 
itself was, to use defendants’ language, that 
they “were frozen to the prices which they 
charged in March, 1942,” and “a rise in those 
prices would constitute a direct violation” 
by them “of the Emergency Price Control 
Act as well as the regulations issued pur- 
suant thereto.” 


[Sales Below State Fair Trade Prices Not 
Privileged by Federal Price Act] 


Thus, we are obliged to assume for pres- 
ent purposes that, as charged in the bill, 
defendants wilfully and knowingly sold 
complainant’s commodities in March, 1942, 
at prices less than those stipulated under 
R. S. 56:4-5 and are still offering such goods 
for sale under the prices thus established, 
and so are guilty of unfair competition ac- 
tionable under sec. 56:4-6, unless devitalized 
by the Federal regulation. Defendants as- 
sert the right to continue the sale of com- 
plainant’s products at prices less than the 
minima fixed under these provisions of the 
State Fair Trade Act, because compliance 
with this enactment will contravene the sub- 
sequently adopted Federal price regulation. 
This position is untenable. The difficulty is 
one of defendants’ own making; it is a con- 
sequent of their own wrongful acts. First 
principles of equity and justice forbid that 
defendants shall continue to profit from their 
wilful disregard of the State statute. It is 
not open to them to invoke the Federal rule 
as justification for the perpetuation of the 
original wrong. It is not a case of conflict 
between the Federal and State regulations. 
The Federal regulation was not designed 
directly to modify or supersede the minimum 
prices in effect in March, 1942, under the 
State Fair Trade Act. It operated upon the 
prices then charged by the individual re- 
tailer. He was enjoined against sales at 
prices above the highest levels which he 
charged during that month. This price level 
was constituted the ceiling “regardless of 
any contract or other obligation.” Yet the 
dealer is not thus privileged to retail the 
commodities at prices less than the minima 
prescribed by the Fair Trade Act. 
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[Relief Through Federal Authority] 


Defendants are under no obligation to 
vend complainant’s products; and they are 
not free to retail them in violation of the 
State statute. Since the Federal regulation 
binds them to prices adopted in disregard of 
the State Act, relief can be had only through 
the Federal authority. Under an amendment 
to the Federal General Maximum Price 
Regulation, promulgated on September 19, 
1942, such relief may be had if the retailer’s 
maximum price, as fixed by the Federal 
regulation, is less than the minimum price 
under the State Fair Trade law, and the 
commodity was sold generally in the local- 
ity at such minimum price during the prior 
month of March, and the retailer has been 
permanently enjoined by a court of com- 
petent jurisdiction from selling the com- 
modity below the minimum price. As thus 
amended, the Federal regulation affords a 
flexible and expeditious procedure for the 
alleviation of the hardship of the general 
rule suffered by the individual seller whose 
prices during March, 1942, were abnormally 
low or were out of line with those of his 
competitors. Retailers in this class may, 
with the approval of the Federal Price Ad- 
ministrator, adjust their prices upward. In 
the Second Quarterly Report made by the 
Federal Price Administrator (covering the 
period ending July 31, 1942), it is said that 
the amendment was designed to meet those 
cases where low prices prevailed ‘for spe- 
cial reasons such as sales and local price 
wars;” and in such cases, “to permit auto- 
matic adjustment of their ceiling prices.’ 

The State rule yields only to the extent 
that it is repugnant to the Federal regula- 
tion. The State statute is superseded only 
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where the Federal law takes full and exclu- 
sive control of the field of legislation as 
regards a particular subject matter. The 
decisive question is whether the Federal 
regulation, fairly interpreted, is in actual 
conflict with the law of the State. An in- 
tention wholly to exclude state action will 
not be implied unless, when fairly construed, 
the Federal rule is clearly in conflict with 
the State regulation of the same subject. 
B. R. Waldron & Sons v. State Board of Milk 
Control, 131 N. J. L. 267. Of course, all 
subsequent price regulations under the State 
statute are subject to the Federal regulations. 


Plainly, it was not designed that the “freez- 
ing” of retail prices at the level of March, 
1942, should operate to the advantage of a 
retailer whose sales prices during that pe- 
riod violated the State Fair Trade Act, and 
thus to the detriment of all retailers of the 
commodities in the same category who had 
observed the requirements of the Fair Trade 
Act. 

The New York case of Schreier v. Segal, 
178 Misc. 711, 36 N. Y. Supp. (2d) 97, cited 
in the opinion of the Vice Chancellor, was 
later reversed by the Appellate Division. 37 
N. Y. Supp. (2d) 624. The rationale of that 
decision is that the Congress did not intend 
“to put its stamp of approval upon unfair 
trade practices by permitting violators of a 
state fair trade law to profit at the expense 
of those who in good faith complied with 
its provisions.” 


[Dismissal Reversed and Cause Remanded] 


The decree is accordingly reversed, and 
the cause is remanded for further proceed- 
ings not inconsistent with this opinion. 


{157,233] Camrel Co. Inc. v. Paramount Film Distributing Corporation, Metro- 
Goldwyn-Mayer Distributing Corporation, Warner Brothers Pictures, Inc., R. K. O. Radio 
Pictures, Inc., Twentieth Century-Fox Film Corporation, Universal Pictures Company, 
Inc., Columbia Pictures Corporation, United Artists Corporation. 


United States District Court, Southern District of New York. Civ. 24-335. 


30, 1944. 


March 


Damages alleged in a complaint seeking treble damages under the anti-trust laws are 


not so remote and speculative as to require the dismissal of the complaint when it is 
alleged that plaintiff is the owner and lessor of a motion picture theatre and that because 
of defendants’ illegal restraint and agreements, preventing the theatre from obtaining 
enough first class pictures to operate successfully, the rental and market value of the 
theatre are reduced and plaintiff has been deprived of obtaining additional income from 
its lease under percentage provisions. 

See the Sherman Act annotations, Vol. 1,  1640.351. 

For plaintiff: Samuel B. Ohlbaum, New York City. 


For defendant Columbia Pictures Corp.: Schwartz & Frohlich, New York City (Louis 
D. Frohlich, Herbert P. Jacoby, Lawrence C. Gibbs, of counsel). 


[Motion to Dismiss] 
Bricut, D. J.: All of the defendants, 
except Metro-Goldwyn-Mayer Distributing 
Corporation, move under Rule 12(b) of the 
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Federal Rules of Civil Procedure, to dismiss 
the complaint for failure to state a claim 
upon which relief can be granted. 
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[Nature of Plaintiff’s Interest] 


Plaintiff has been the owner of the Cameo 
Theatre in Jersey City, New Jersey, since 
October 25, 1938. It does not, however, 
operate it. It purchased the theatre on 
that date subject to a lease with the Rosyl 
Amusement Corporation, which ran for five 
years from October 1, 1938, with a rental 
of $13,000. per year for the first three years, 
and $14,000. for the remaining two years, 
with additional rentals on a percentage basis. 
Prior to the expiration of that lease, and 
on June 22, 1942, the lessee negotiated a 
new lease with plaintiff for ten years from 
July 1, 1942, at $14,000. a year for the first 
five years, $15,000. a year for the next four, 
and $15,500. for the tenth year, with like 
additional rentals on a percentage basis. 


[Basis of Action] 

This action is brought under the Sherman 
and Clayton Anti-Trust Acts (15 U.S.C.A. 
§1 et seg.) and their amendments, to re- 
cover treble damages alleged to have been 
sustained since October 25, 1938, plus 
reasonable attorneys’ fees and costs of the 
suit, and to enjoin the defendants from 
alleged monopolies and restraints of inter- 
state trade and from leasing feature pictures 
in Jersey City and other adjacent cities in 
Hudson County, New Jersey, except upon 
a local competitive basis. It is alleged, 
among other things, that because of de- 
fendant’s illegal restraint and agreements, 
competition by the operator of plaintiff’s 
theatre has been prevented because it has 
not been able to obtain enough first class 
pictures for exhibition to operate the theatre 
successfully, it has been forced to exhibit 
feature pictures previously exhibited or re- 
jected by defendants’ affiliates, competitors 
of plaintiff's, and to maintain admission 
prices higher than warranted by the quality 
of the entertainment offered to it by the 
defendants, has been prevented from show- 
ing any feature pictures except after first 
run clearance in Jersey City, and, where 
defendants’ affiliates operate second run 
theatres in the territory mentioned, except 
after second run clearance. 


Court Decisions 
Parke, Austin & Lipscomb, Inc., et al. v. FTC 


5-5-44 
Report 46 


[Defendants’ Objection] 


That the complaint is sufficient in its 
allegations with respect to violations of 
the Sherman and Clayton Acts and in its 
statement of any cause of action by reason 
thereof, except insofar as damages are 
concerned, is not questioned. The defend- 
ants’ objection is placed upon the ground 
that plaintiff is not entitled to maintain the 
action except for injury and damage per- 
sonal to itself, and that the damage pleaded 
is too remote and speculative to permit a 
recovery. 


[Damages Sufficiently Alleged] 


The damages which plaintiff claims by 
reason of the alleged illegal practices of the 
defendants are that the rental and market 
value of its theatre have been and are ma- 
terially injured and reduced, and plaintiff 
has been deprived of obtaining additional 
income from its lease under the percentage 
provisions thereof; that the true rental value 
which could readily be obtained, were it not 
for the practices of the defendants, would 
be at least $30,000. per year. The other 
damages, if any, mentioned in the com- 
plaint, would seem to be those of the oper- 
ator of the theatre. 

I think plaintiff has alleged sufficient to 
withstand a mere formal motion, particu- 
larly where the defendants must be taken 
as admitting the facts alleged. Dioguardi 
v. Durning, 139 F. (2) 774-775; Meeker v. 
Lehigh Valley R. Co., 183 Fed. 548-551; Hart 
v. Keith Exchange, 262 U. S. 271-274. By 
Section 15 of Title 15 U. S. C. A., “Any 
person who shall be injured in his business 
or property” may bring an action similar 
to this. Plaintiff clearly alleges that it has 
been injured in its property. Whether or 
not the proof upon the trial will show 
recoverable damages is another question. 
It is too early in the litigation to pass upon 
that. Hart v. Keith Exchange, supra. 


[Motion to Dismiss Denied] 
The motion to dismiss is denied. 


[57,234] Parke, Austin & Lipscomb, Inc., a corporation, Smithsonian Institution 


Series, Inc., a corporation, Alfred Monett, individually, and as officer of Parke, Austin, & 
Lipscomb, Inc., and Smithsonian Institution Series, Inc., Robert A. Hogan, Jr., individu- 
ally, and as an officer of Parke, Austin & Lipscomb, Inc., and Smithsonian Institution 
Series, Inc., and Joseph M. McAndrews, individually, and as an officer of Parke, Austin & 
Lipscomb, Inc. v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Second Circuit. No. 238. Octo- 
ber Term, 1943. April 19, 1944. 


Petition for review and modification of an order by the Federal Trade Commission 
requiring the petitioners to cease and desist from unfair and deceptive acts in commerce. 
Petition dismissed and order enforced. 
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A mail order book publisher, whose salesmen represented themselves as employed 
by the Smithsonian Institution in Washington to séll books published by the Institution, 
is subject to the jurisdiction of the Federal Trade Commission, even though the pub- 
lishers presented evidence that they instructed all salesmen to explain fully the true 
relationship existing between the Institution and the publisher, checking all prepared 
sales talks, and discharging salesmen who used deviations which tended to give false 
impressions. However unauthorized the offending conduct of the salesmen and however 
condemned by their superiors, it was still conduct which subjects the employers to the 
jurisdiction of the Commission and to its cease and desist order. 


It is the obligation of the mail order book publishers in furnishing a broadside, prepared 
sales talks, and other material to their salesmen to comply with rule 16 of the trade prac- 
tice conference rules for the subscription and mail order book publishers which states that 
all literature and other aids supplied to the salesmen must be “free from misleading or 
false implications or other matter which may tend to deceive or mislead.” 


The Federal Trade Commission has the right to conduct a second investigation con- 
cerning unfair practices used by a mail order book publisher, since the Commission 
expressly stated that the files were closed “without prejudice to the right of the Commis- 
sion to reinstate the matter if conditions should warrant.” 


be ihe intervention of the Federal Trade Commission is warranted in a case involving 
misrepresentation by a book publisher, as the public interest requires protection from such 
misreépresentation, even though the publisher is not engaged in tompetition with anyone 
else in the publishing field. Under Section 5 of the Federal Trade Commission Act the 
Commission is given jurisdiction of all cases in commerce affecting the public interest 
whether or not competition is involved. 


A Federal Trade Commission order prohibiting use of the words “Smithsonian Insti- 
tution” in the corporate name “Smithsonian Institution Series, Inc.” to describe an organi- 
zation engaged in a commercial enterprise for profit is warranted, even though no complaint 
was made by the Institution. No such complaint is required since the Federal Trade 
Commission Act is designed to redress public grievances. 


The issuance of “patron certificates” to purchasers of books is not unlawful. But the 
use of such certificates to induce the impression that the prospective purchasers were 
singled out for the honor of being made patrons is condemned by the Commission. 

The part of a Federal Trade Commission order prohibiting a book publisher trom 
unfair practices in the distribution of “World Epochs” became final at the expiration of 
time allowed for filing a petition for review, when the petition for review filed did not 
seek review of that part of the order. The fact that the publisher filed a certificate of 
compliance with that part of the order did not render the issues moot. Notwithstanding 
the certificate of compliance, that portion of the order remained in effect. 

See the Federal Trade Commission Act annotations, Vol. 2, { 6125.041, 6125.231, 
6125.350, 6125.493, 6601.10, 6640.10, 6660.85, 6670.32. 

Enforcing the Federal Trade Commission’s cease and desist order in Dkt. 4465. 

For petitioners: Marlow & Hines; Ernest W. Marlow, Richard Lincoln, of counsel. 

For Federal Trade Commission: W. T. Kelley, Chief counsel, Eugene W. Burr, Ran- 
dolph W. Branch, Special Attorneys. 

Before SWAN, CHASE and CLARK, Circuit Judges. 


[Facts of Case] 
CuAseE, Circuit Judge: The petitioner 


6125.336, 


of the Institution would be published and 
distributed by a subsidiary corporation to 


Parke, Austin & Lipscomb, Inc., is a corpo- 
ration which since 1914 has been engaged 
in the publication and distribution of books. 
The petitioner Smithsonian Institution Series, 
Inc., is a subsidiary corporation wholly 
owned by Parke, Austin & Lipscomb, Inc. 
The petitioners Monett, Hogan and McAn- 
drews are officers of the two corporations. 

In 1926 negotiations between the Smith- 
sonian Institution of Washington, D. C., 
and Parke, Austin & Lipscomb, Inc., culmi- 
nated in an agreement whereby a set of 
books written and edited by the scholars 
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be organized by Parke, Austin & Lipscomb, 
Inc., for the express purpose. A quarter of 
a million dollars was placed in escrow by 
the petitioners to ensure their proper prepa- 
ration and distribution of the volumes, and 
a ten per cent royalty was agreed upon for 
payment to the Smithsonian Institution. 
The name of Smithsonian Institution 
Series, Inc., was adopted for the subsidiary 
corporation at the request of a member of 
the board of regents of the Institution, 
whose expressed desire was to indicate by 
the name adopted that a relationship ex- 
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isted between the Institution and its pub- 
lisher, and at the same time to limit the 
publisher to the manufacture and distri- 
bution of books issued by the Institution 
and designed to make its vast resources 
more readily available to the American 
people, as a “pocket edition of the Insti- 
tution in all its activities.” 

Preparation of the manuscript was com- 
pleted in 1932, and thereafter thirteen vol- 
umes comprising the “Smithsonian Scientific 
Series” were published. The work was done 
according to the agreement by the petitioner 
Smithsonian Institution Series, Inc., which 
employed a staff of several hundred sales- 
men engaged solely in the distribution of 
the books. 

Testimony taken at the hearing before 
the Commission’s trial examiner shows that 
some 250,000 prospects were interviewed 
over a period of years and that more than 
34,000 sets of books were sold to purchasers 
throughout the country. A number of com- 
plaints were received from time to time 
from persons solicited by the petitioners’ 
salesmen, most of them asserting that they 
had been misled by statements made to 
them by the salesmen. This proceeding 
and the order under review were the culmi- 
nation of these complaints. 


[Commission’s Findings] 


The trial examiner and the Commission 
found that in the course of offering their 
books to the public the petitioners made 
various misleading statements and misrepre- 
sentations having the purpose and effect of 
causing prospective purchasers to believe 
that the books were published and sold by 
the Smithsonian Institution of Washington, 
D. C., that the salesmen were in the employ 
of the Institution, that the entire selling 
price accrued to it, and that only a rela- 
tively small selected group of persons were 
being offered an opportunity to purchase 
the books because by virtue of social stand- 
ing or influence or some commendable 
deed they were specially entitled to become 
patrons of the Institution. 


[List of Practices Prolbited] 


The order to cease and desist from these 
practices contains six parts or paragraphs and 
enjoins the following activities: (1) repre- 
senting that the petitioners’ salesmen are 
employed by or directly connected with 
the Smithsonian Institution of Washington, 
D. C.; (2) representing that the books are 
published by the Institution and that it re- 
ceives all the proceeds from sales; (3) repre- 
senting to persons solicited that they have 
been selected from the public at large for 
special consideration or that they have been 
singled out to be patrons of the Institution; 
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(4) making use of “patron certificates” in 
such a manner as to imply that the indi- 
vidual prospects have been specially selected 
for any reason or that the enterprise bene- 
fited is other than an ordinary commercial 
venture; (5) using the words “Smithsonian 
Institution” in their corporate name or in 
any other connection to designate a com- 
mercial enterprise which in fact is not a 
part of or directly connected with the Insti- 
tution in Washington; and (6) representing 
that the petitioner is engaged in anything 
other than a commercial enterprise for profit. 


[Evidence] 


The evidence shows that in a substantial 
number of isolated instances the petitioners’ 
salesmen approached prospective customers 
and did endeavor to better their chances of 
making sales by falsely representing directly 
or indirectly that they were employed by 
the Smithsonian Institution, and did make 
other misstatements condemned by the 
Commissioner’s order. The petitioners pre- 
sented evidence that they habitually in- 
structed all their salesmen to explain fully 
the true relationship existing between the 
Institution and the publisher and to make 
sure that no false impression would be 
gathered by the persons interviewed. All 
prepared sales talks were checked and 
approved by the petitioners, and deviations 
by salesmen which tended to give false 
impressions were followed up by disciplin- 
ary action which frequently included dis- 
charge of the offenders. In all instances of 
complaint on the part of purchasers that 
they bought the books because of misrepre- 
sentations by the salesmen, the contracts 
of purchase were cancelled and the price 
refunded. 


[Salesmen’s Conduct Subjects Employers 
to Jurisdiction of Commission] 


Such was the zeal of the petitioners, we 
are told, to avoid any semblance of an 
unfair practice in their dealings with the 
public, and it is argued that their efforts 
in this direction relieve them of the inter- 
diction of the Federal Trade Commission 
Act. But however‘unauthorized the offend- 
ing conduct of the salesmen may have been 
and however condemned and discouraged 
by their superiors, it still was conduct which 
subjects the employers to the jurisdiction 
of the Commission and to its cease and 
desist order. Federal Trade Commission v. 
Standard Education Society, 2 Cir., 86 F. (2) 
692, 697. 


[Content of Material Furnished Salesmen] 


An adequate answer to the contention 
that the petitioners thémselves have done 
nothing to mislead the public in violation 
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of the spirit and the text of the Act is to 
be found in the materials which they fur- 
nished to the salesmen to assist them in 
their work. These materials include a broad- 
side description of the series of books, pro- 
fusely illustrated with pictures of prominent 
members of the board of governors of the 
Institution and describing at length the 
Institution and its work. No reference is 
made to the separate corporation publish- 
ing the books, and unless the salestnen 
affirmatively pointed out its existence the 
readers of this broadside might readily be 
led to believe that the Institution there so 
fully discussed was the publisher of the 
books. There is also included among the 
salesmen’s materials a statement by the secre- 
tary of the Smithsonian Institution describ- 
ing the series of books being published and 
discussing the motives which impelled the 
Institution to bring them out. Again there 
is no reference to Smithsonian Institution 
Series, Inc., and no mention that publication 
of the books was undertaken by a private 
organization for its own profit. Moreover, 
in the complete and the short forms of 
the “authorized presentation” or sales talks 
there is a reference characterizing the actual 
publishers as “friends” of the Institution 
who came forward and assisted it in the 
work of the publication, inviting the con- 
clusion that they were actuated by friend- 
ship rather than the prospect of business 
profits. This presentation also tends to 
indicate, without baldly asserting it, that 
the persons approached by the salesmen 
have been carefully selected from the public 
at large for the purpose of being invited to 
share the privilege of becoming patrons of 
the Institution by buying its books. 


[Evidence Ample to Show Unfair 
Trade Practices] 


The use of these devices tending to mis- 
lead the public, making up in part what are 
ostensibly carefully worded presentations of 
the true facts surrounding the publication 
of the books, made the petitioners active 
participants in the kind of unfair trade 
practices condemned by the Federal Trade 
Commission Act. Whether any deception 
was actually intended or not, the evidence 
is ample to support the Commission’s find- 
ing that it was accomplished. 


[Petitioners Have Not Complied with 
Trade Practice Conference Rules 
for Subscription Book 
Industry| 


The suggestion is made, but not pressed 
very strongly, that under rule 16 of the 
Commission’s trade practice conference rules 
for the subscription and mail order book 
publishing industry the obligation upon the 
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petitioners does not extend beyond the 
exercise of due diligence to prevent their 
salesmen from misleading the public, and 
the petitioners assert that they have fulfilled 
this obligation. They point to the care with 
which they select and instruct their sales- 
men and to the relatively small number of 
complaints that have been made in propor- 
tion to the large number of prospects inter- 
viewed. Compare, Harriet Hubbard Ayer, 
Inc. v. Federal Trade Commission, 2 Cir., 15 
FB. (2) 274, 277-8, cert. den. 273 U. S. 759. 
They are, indeed, entitled to commendation 
for so doing, but this argument overlooks a 
further provision of the rule, which states 
that all literature and other aids supplied 
to the salesmen must be “free from mis- 
leading or false implications or other matter 
which may tend to deceive or mislead.” 
Title 16, § 150.16, Code of Federal Regu- 
lations, 1940 Supplement, page 1401. It is 
clear from what we have already said about 
the broadsides, prepared sales talks and 
other literature supplied by the petitioners 
to their salesmen that they have not com- 
plied with all the requirements of the regu- 
lation which they cite. 


[Commission May Conduct Second 
Investigation | 


It is contended that after a previous 
investigation by the Commission in 1937 
the petitioners were completely exonerated 
from any wrongdoing, and that because 
their trade practices have not changed 
since that time there is no occasion now 
for a second inquiry into the same matters. 
That, however, is a matter for the Com- 
mission to decide in its discretion since 
in its letters exonerating the petitioners it 
expressly stated that the files were closed 
“without prejudice to the right of the Com- 
mission to reinstate the matter if conditions 
should warrant.” 


[Competition Immaterial] 


The petitioners next urge that they are 
not engaged in competition with anyone 
else in the publishing field, for they assert 
that the “Smithsonian Scientific Series” of 
books is not encyclopedic in nature and 
does not compete with the books marketed 
by a publishing house whose witnesses at 
the hearing gave evidence intended to show 
the existence of competition. But whether 
or not this is so, the point is quite irrele- 
vant. Since the amendment of §5 of the 
Act in 1938, 52 Stat. 111, the Commission 
has had jurisdiction of all cases in com- 
merce affecting the public interest whether 
or not competition is involved. Scientific © 
Manufacturing Company v. Federal Trade 
Commission, 3 Cir., 124 F. (2) 640, 643-4; 
Wolf v. Federal Trade Commission, 7 Cir., 
135 F. (2) 564, 567. 
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[Public Interest] 


Nor is there merit in the petitioners’ con- 
tention that the Commission has not demon- 
strated the existence of a public interest. 
As this court said in L. & C. Mayers Com- 
pany v. Federal Trade Commission, 2 Cir., 
97 F. (2) 365, 367, “it is in the interest of 
the public to prevent the sale of com- 
modities by the use of false and mislead- 
ing statements and representations.” And 
the Commission’s intervention is warranted 
even if the misrepresentations go no further 
than to state or to imply that the maker of 
an article is other than the true one; the 
public interest requires its protection against 
this sort of misrepresentation, though the 
purchaser receive in the transaction an arti- 
cle of equal value in quality and workman- 
ship. Federal Trade Commission v. Royal 
Milling Co., 288 U. S. 212, 216-7. Nor is it 
important that in this case the trial exami- 
ner did not explicitly find that the public 
interest is involved. The question of pubilc 
interest is a matter upon which the Com- 
mission was competent to pass and it is 
sufficient for present purposes that the 
complaint alleged the existence of a public 
interest which the proof shows was neces- 
sarily involved in the merits of the case. 
Hills Brothers v. Federal Trade Commission, 
9 Cir., 9 F. (2) 481, 483-4, cert. den. 270 
U. S. 662. 


[Use of Words “Smithsonian Institution” | 


The petitioners contend that there is no 
warrant for the fifth paragraph of the Com- 
mission’s order forbidding their use of the 
words “Smithsonian Institution” in their 
corporate name or in any other manner to 
designate a commercial enterprise which is 
not a part of or directly connected with 
the Institution at Washington. They object 
that this part of the order is beyond the 
reach of the Commission because there has 
been no complaint by the Institution and 
because, as they say, there already existed 
sufficient safeguards to prevent confusion 
on the part of the public. As to the first 
reason, it is enough to point out that the 
Institution would be unlikely to complain 
since its board of regents and the petition- 
ers had agreed upon the name to be given 
the corporation and that no such complaint 
is required since the Federal Trade Com- 
mission Act is designed to redress public 
grievances. Federal Trade Commission v. 
Klesner, 280 U. S. 19, 25. Likewise without 
merit is the contention which seems to be 
made that the confusion of the complain- 
ing purchasers of books is not properly 
cognizable by the Commission because the 
purchasers should not have been misled. 
Not this but what in fact occurred is the 
test, and the issue is foreclosed by the Com- 
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mission’s justified finding that members of 
the buying public were in fact misled de- 
spite the petitioners’ use of various pro- 
tective devices, such as specific reference 
to the publisher’s separate’ identity which 
was made on the petitioners’ letterhead and 
in the subscription agreements signed by 
all purchasers. 


The petitioners are standing upon much 
firmer ground when they insist that this 
paragraph in the order is needlessly severe 
in its sweeping requirement that the words 
“Smithsonian Institution” must be elimi- 
nated from the corporate name of petitioner 
Smithsonian Institution Series, Inc. There 
may well be some alternative remedy less 
drastic but adequately effective which might 
satisfy the requirements of fairness and 
should be adopted. On this record, how- 
ever, we cannot be sure that the Commis- 
sion has abused its discretion in this respect, 
and only in that event should we interfere 
with its action. Compare, Herzfeld v. Fed- 
eral Trade Commission, 2 Cir., 140 F. (2) 207. - 


[Wrongful Use of Patron Certificates] 


Another paragraph of the order circum- 
scribes the use of “patron certificates” issued 
by the Smithsonian Institution of Washing- 
ton, D. C., to purchasers of the books. The 
evidence shows that upon making a sale 
the petitioners send the name of the pur- 
chaser to the Institution, which enrolls the 
name on its records and issues to the pur- 
chaser a certificate stating that he has been 
made a “patron” in recognition of his con- 
tribution to the Institution’s program of 
diffusing knowledge among men. There is 
nothing unfair or unlawful about this prac- 
tice, but there is evidence in the record 
from which the Commission properly found 
that the petitioners’ salesmen made wrong- 
ful use of it. They exhibited specimen cer- 
tificates to prospective purchasers in such 
a manner as to induce the impression that 
they were representatives of the Institution 
at Washington rather than of a commercial 
publishing house, and they stated falsely 
that the individual persons being interviewed 
had been singled out by the Institution for 
the honor of being made patrons. It is this 
improper use of the certificates and the 
misrepresentations made by the salesmen 
in connection with them which are con- 
demned by the fourth paragraph of the 
Commission’s order to cease and desist. 
We do not understand it to go beyond that 
or to limit the right of the Institution to 
issue patron certificates to purchasers. 


(“World Epochs” Series] 


From 1936 until 1942 the petitioner Parke, 
Austin & Lipscomb, Inc., was engaged also 
in the publication and distribution of a series 


Copyright 1944, Commerce Clearing House, Inc. 


5-5-44 
Report 46 


of books entitled “World Epochs,” of a 
patriotic nature and intended to combat 
subversive influences. In the beginning the 
petitioner operated under a contract with 
the Veterans of Foreign Wars National 
Home, to which it paid a royalty on sales 
in return for the organization’s endorse- 
ment of the series of books. In 1938 this 
arrangement was terminated and a contract 
was entered into by the petitioner with the 
United States Flag Association, a corpo- 
ration organized under federal laws and 
having as its object the defeat of subversive 
forces and the perpetuation of American 
traditions and institutions as symbolized by 
the flag. Under this contract and a later 
substituted one the petitioner paid a royalty 
to the Flag Association and the latter fur- 
nished bulletins and letters from prominent 
persons recommending the books to the 
purchasing public. 


In its complaint the Commission charged 
the petitioner with various unfair trade 
practices in the distribution of “World 
Epochs,” similar to those charged in con- 
nection with sale of the “Smithsonian Scien- 
tific Series,” and in its cease and desist 
order it required that these unfair methods 
should likewise be discontinued. The peti- 
tioner’s contract with the United States 
Flag Association was terminated in 1942, 
however, and since that time it has not been 
engaged in the sale of “World Epochs.” 
Instead of seeking to review that part of 
the cease and desist order which concerned 
its relationship with the Flag Association, 
the petitioner filed with the Commission a 
certificate of compliance. It did not concede 
any unfair trade practices, but it elected not 
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to contest the Commission’s order in this 
respect, believing that the issues had be- 
come moot. That, however, does not follow. 
Federal Trade Commission v. Goodyear Tire 
& Rubber Co., 304 U. S. 257, 260. Notwith- 
standing the certificate of compliance, that 
portion of the order remained in force and 
continues to bind the petitioners. We think 
those parts of the order are severable from 
the rest. And since no petition to review 
them was filed, they became final at the 
expiration of the time allowed therefor. 


1S Uo. Cre. § Aone) CE): 


[Petition for Review Dismissed and 
Order Enforced] 


Petition dismissed and order enforced. 


[Concurring Opinion] 

SWAN, Circuit Judge (concurring specially) : 
In my opinion paragraph (5) pf the Commis- 
sion’s order, which forbids the use of the words 
“Smithsonian Institution’’ in respondent’s trade 
Or corporate name, is unnecessarily drastic. 
Until recently this court would have regarded 
itself as competent to modify an order which 
imposed a restraint broader than the necessities 
of the case required, as was done in Federal 
Trade Com, v. Royal Milling Co., 288 U. S. 212 
218, and Bear Mill Mfg. Co. v. Federal Trade 
Com498 Eid 67,69 (CC. CA] 2). Butsin 
Herzfeld v. Federal Trade Commission, 140 F. 
2a 207, we held that later decisions of the 
Supreme Court had in effect overruled the doc- 
trine of the Royal Milling case, and that the 
court is now forbidden to disturb that meas- 
ure of relief which the Commission things neces- 
sary to protect against unfair methods of 
competition. Only because I feel constrained to 
follow the Herzfeld decision regardless of my 
personal views, am I willing to concur in affirm- 
ing paragraph (5) of the order. 


[157,235] Mitchell Cinader v. Federal Trade Commission. 
In the United States Circuit Court of Appeals for the Second Circuit. No. 211. October 


Term, 1943. April 24, 1944. 


Petition to Review an Order of the Federal Trade Commission. 


An order of the Federal Trade Commission prohibiting petitioner from distributing 
pull card devices and pictorial and descriptive matter containing certain instructions as to 
the use of the pull cards in the sale of novelty merchandise is affirmed. 


An order of the Federal Trade Commission prohibiting use of the word “free” to 
describe merchandise which is furnished as compensation for services rendered is afhirmed. 
See the Federal Trade Commission Act annotations, Vol. 2, f] 6501.50, 6610.40. 


Affirming Federal Trade Commission cease and desist order in Dkt. 3479. 


For petitioner: Arthur D. Herrick. 


For Federal Trade Commission: W. T. Kelley, chief counsel, Joseph J. Smith, Jr., 
assistant chief counsel, and Donovan R. Divet, special attorney. 


Before Aucustus N. Hann, CLarK and FRANK, Circuit Judges. 


Per Curiam: Petition dismissed, order of 
Federal Trade Commission affirmed, and en- 
forcement of such order granted. 
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[157,236] United States v. Tarpon Springs Sponge Exchange et al. 


In the United States Circuit Court of Appeals for the Fifth Circuit. No. 10880. April 
26, 1944. 


Appeal from the District Court of the United States for the Southern District of 
Florida. William J. Barker, Judge. 


An indictment charging that members of a sponge exchange conspired to secure control 
of the supply and sale of sponges, and to exclude competitors, sufficiently charges the sub- 
stance of a crime under the Sherman Anti-Trust Act. Although the indictment unfor- 
tunately mixes together the things agreed to be done, which constitute the conspiracy, 
with the things done, which may be only evidence of the agreement, it is plain that con- 
spiracy is the only thing charged, and the concert of action is intended to be put forth as 
evidence of the conspiracy. An order striking the indictment on the ground that it was 
vague and uncertain is reversed. Uncertainties about what was to be proved as done, 
and to whom and by whom and by what means may be remedied by a bill of particulars. 


See the Sherman Act annotations, Vol. 1, f 1630.351. 


For appellant: Philip Marcus and Frank H. Elmore, Jr., Special Assistants to the 
Attorney General, both of Washington, D. C., and Herbert S. Phillips, United States 


Attorney, Tampa, Florida. 


For appellees: George P. Raney, Tampa, Florida, and Thomas A. Reynolds, Chicago, 


Illinois. 


Before S1BLEY, McCorp, and WALLER, Circuit Judges. 


[Ground for Striking Indictment] 


SIBLEY, Circuit Judge: The indictment was 
stricken on a demurrer which contained 
grounds relating both to its substance and 
form. The order sustaining the demurrer 
goes principally, if not wholly, on the in- 
sufficiency of the indictment to apprise de- 
fendants of the charge against them, or to 
show how or in what manner they violated 
the Sherman Act, and is so vague and un- 
certain as not to enable the defendants to 
prepare for trial. 


[Charges of Indictment] 


The indictment is too long to quote. It 
seeks to charge a violation of the Sherman 
Act, 15 U.S.C. A. § 1 and 2, by a conspiracy 
alleged in the first count to be one to restrain 
interstate commerce in natural sponges, and 
in a second count to be one to monopolize 
that commerce. Otherwise, the two counts 
are substantially identical. The indictment 
as a whole is an artificial and overstuffed 
document, divided into topics and hard for 
us to understand. It makes very few al- 
legations which are specific as to time, place, 
or persons. It says each allegation “shall 
be deemed to be an allegation that such act 
was performed within three years next pre- 
ceding the return of the indictment”, and 
that “Whenever it is herein alleged that a 
defendant corporation did any act or thing, 
it shall be deemed to mean that the officers, 
directors, agents or employees” did them for 
the corporation. Legislative acts sometimes 
use such expressions, but we think they are 
bad in criminal pleading and poor substitutes 
for the certainty and explicitness requisite 
therein. Especially is this true when, as 
here, there are numerous corporate defend- 
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ants doing business in widely separated 
States and all are charged without distinc- 
tion with doing everything mentioned in the 
long indictment. But at last the conspiracy 
itself is the heart of the crime, not even an 
overt act being necessary to consummate it, 
and it is plainly charged that it began in 
1936 and continued to the date of the in- 
dictment, and each corporate defendant is 
alleged to have participated in it. A cor- 
poration can do no act, criminal or other- 
wise, except by its officers, agents and 
employees, and it was unnecessary to say in 
the indictment that they so acted. Who 
acted, and with what authority is generally 
a matter of evidence, and if a corporate de- 
fendant does not know who it is expected 
to be shown acted for it, the proper remedy 
is to ask for a bill of particulars. 

As to the substance of the charge, it is 
alleged that the corporate defendants (ex- 
cept Tarpon Springs Sponge Exchange) buy 
and sell sponges in Florida and ship them 
into other States, and are members of the 
Exchange. The numerous individual de- 
fendants are officers and directors of the 
Exchange, or members of it, and actively 
engaged in the business of buying and selling 
the sponges, and each “has done some or all 
of the acts described in this indictment.” 
The quoted allegation is certainly bad plead- 
ing, and leaves it quite uncertain what each 
is charged with doing. Inasmuch, however, 
as it refers to a number of acts done in 
pursuance of the conspiracy which need not 
have been alleged at all, rather than to par- 
ticipation in the conspiracy itself, we think 
it also remediable by a bill of particulars, on 
demand of any defendant who is uncertain 
as to what is to be proved against him. 
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it is alleged that since 1936 the Exchange 
has been maintained at Tarpon Springs, 
Florida, and that practically all the natural 
sponges available for interstate commerce 
throughout the United States are collected 
from the neighboring waters by about 120 
fishing boats and brought for sale to Tarpon 
Springs. The Exchange is maintained in 
order to buy, pack, and resell the catch in 
interstate commerce. The indictment there- 
upon charges that there has been since 1936 
a continuing conspiracy and concert of ac- 
tion among all the defendants to restrain 
and monopolize this interstate commerce, 
the substantial terms of which have been to: 


“(a) Agree to compel and have compelled 
sponge fishers to sell natural sponges only 
through the Exchange. 

(b) Agree to have barred sponge fishers who 
had made sales off the Exchange from selling 
on the Exchange. 

(c) Agree to compel and have compelled pur- 
chasers to buy sponges only through the Ex- 
change or members thereof. 

(d) Agree to refuse and have refused the use 
of the Exchange to persons purchasing outside 
the Exchange. 

(e) (f) (g) Agree to limit and have limited 
and restricted membership in the Exchange as 
they saw fit. 

(h) Agree to impose and have imposed unrea- 
sonable conditions and discriminatory charges 
upon purchases of natural sponges on the Ex- 
change for non-members.’’ * 


It is then alleged that this agreement and 
concerted action pursuant to the conspiracy, 
have had the effect, intended by defendants, 
of unlawfully restraining and suppressing 
competition in the purchase and sale of natural 
sponges in interstate commerce, and exclud- 
ing other persons therefrom. 


[Uncertainties May Be Remedied by Bill of 
Particulars] 


The quoted allegations are unfortunate in 
mixing together the things agreed to be 
done, which constitute the conspiracy, with 
the things done, which may be only evi- 
dence of the agreement. It looks as though 
the defendants are charged with these acts 
as crimes in themselves, in which event they 
would of course be entitled to a better state- 
ment of time, place, and persons concerned. 
But it is plain enough that conspiracy is the 
only thing charged, and the concert of action 
is intended to be put forth as evidence of 
the conspiracy. It would be better to allege 
only what was agreed to be done, and leave 


* We have somewhat abbreviated this quo- 
tation. 
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what was done to development in the evi- 
dence, but again we say that uncertainties 
about what was to be proved as done, and 
to whom and by whom and by what means, 
may be taken care of by request for a bill 
of particulars. 


[Substance of Crime Is Charged] 


The substance of a crime under the Sher- 
man Act is charged. It appears that the 
supply of sponges, a subject of interstate 
commerce, is limited and localized, and 
averred that the defendants have conspired 
unlawfully to secure for themselves control 
of that supply, and by means of their Ex- 
change to control the sale of the sponges 
and exclude competitors. If that is proven, 
there is restraint and monopolization of a 
part of interstate commerce which may be 
unreasonable and unlawful under the inter- 
pretation given the Sherman Act. Standard 
Oil Co. v. United States, 221 U. S. 1; Apex 
Hosiery Co. v. Leader, 210 U. S. 469. To 
corner the supply of cotton, though pur- 
chases were made only of contracts on the 
New York Exchange, was held criminal; 
United States v. Patten, 226 U. S. 525. To 
discourage competitors by a sort of black- 
list of lumber dealers who sold direct to 
consumers was held an unlawful restraint; 
Eastern States Retail Lumber Dealers Ass’n. 
v. United States, 234 U. S. 600. But on the 
other hand there is a place for trade as- 
sociations which with a lawful purpose dis- 
tribute information; Sugar Institute v. Untted 
States, 297 U. S. 553. Exchanges may be 
very helpful and wholly lawful; Hopkins v. 
Umted States, 171 U. S. 578; Anderson v. 
United States 171 U. S. 604. An exchange 
rule reasonably regulating sales between ses- 
sions is not an unlawful restraint of com- 
merce; Board of Trade of Chicago v. United 
States, 246 U. S. 231. Much depends on the 
purpose with which the exchange is oper- 
ated and the intended results to interstate 
commerce. 

We are therefore of opinion that the sub- 
stance of the crime of conspiracy against 
commerce is charged; that the exuberance 
of allegation can be controlled by a proper 
charge of the court to the jury, so as to 
enable them to understand what they are 
really trying; and that uncertainties as to 
what is intended to be proven can properly 
be removed by requested bills of particulars; 
and by consequence the work of the grand 
jury need not be thrown away. The de- 
murrer to the indictment ought to be over- 
ruled. 

Judgment reversed. 
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[57,237] Allen Calculators, Inc., v. The National Cash Register Co. and the United 
States of America. 


Supreme Court of the United States. No. 592, October Term, 1943. May 1, 1944. 
Appeal from the District Court of the United States for the Southern District of Ohio. 


Section 16 of the Clayton Anti-Trust Act grants no privilege, much less an unconditional 
right, to a private party to intervene in suits under the Sherman Act brought by the 
United States. 


A cash register company which had been restrained, under an anti-trust decree, from 
acquiring control of the business of a competitor unless the Court, on petition, determined 
that the acquisition would not substantially lessen competition, petitioned for leave to 
acquire stock of a competitor. Another competitor presented a motion for leave to in- 
tervene. It was held that the competitor had standing to invoke the discretion of the 
district judge to permit it to intervene under the Federal Rules of Civil Procedure on the 
ground that its claim or defense and the main action had a question of law or fact in 
common, An order denying such intervention is not a final judgment, and the Court’s 
exercise of discretion is not reviewable by an appellate court unless clear abuse is shown. 
Where examination of the entire record discloses that the issues were thoroughly explored 
and that the parties were adequately represented, the action of the Court denying inter- 
vention should not be reviewed. The right of appeal is limited to final decrees for the 
purpose, among others, of preventing the delay of unwarranted appeals by disappointed 
applicants to intervene. If the appeal is treated as taken from the final decree, granting 
the cash register company the right to acquire the stock upon certain conditions, the Court 
would affirm the judgment, since it is not shown that the District Court abused its discretion 


in denying intervention. 


See the Sherman Act annotations, Vol, 1, {| 1210.374, 1210.375, 1560.40, 1610.371, 1610.612; and 


the Clayton Act Annotated, Sec. 16, f 2036. 


For appellant: Murray Seasongood, Frank R. Bruce (Paxton & Seasongood, Scribner 


& Miller of counsel). 


For appellee: Garrard Winston, Joseph S. Graydon (Shearman & Sterling—Graydon, 


Head & Ritchey of counsel). 


Mr. Justice Roperts delivered the opinion of the Court. 


[Facts of Case] 


By a decree, entered February 1, 1916, in 
a suit by the United States against National 
Cash Register Company, the latter was re- 
strained, pursuant to the antitrust statutes, 
from acquiring ownership or control of the 
business or plant of a competitor manufac- 
turing or selling cash registers or other 
registering devices. The injunction, how- 
ever, provided that, in case National should 
desire such acquisition, 


“a petition may be presented to this Court 
stating the reasons therefor, and if the Court 
upon investigation into all the circumstances of 
the case and after notice of not less than sixty 
days to the Attorney General shall determine 
that such business or patents or plant so de 
sired to be acquired will supplement the plant, 
patents, machines, or facilities of the defendant 
corporation and that the acquisition thereof is 
desired for that purpose and will not substan- 
tially lessen competition, then jurisdiction is 
reserved to pass an order permitting the same 
upon such terms and conditions as may be 
right.’’ 


National, desiring to acquire stock of Allen- 
Wales Adding Machine Corporation, peti- 
tioned for leave and gave the required notice 
to the Attorney General. The Government 
filed an answer opposing the grant. The 
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matter was set for hearing in the District 
Court November 15, 1943. On that day 
Allen Calculators, Inc., the appellant, pre- 
sented a motion for leave to intervene. The 
United States consented to the proposed in- 
tervention; National opposed it. The District 
Judge granted intervention conditionally and 
allowed counsel for the appellant to make 
an opening statement and to take some part 
in the proceedings. Subsequently, but prior 
to the closing of the hearing, he ruled that 
the appellant would not be allowed to in- 
tervene. Before making his ruling, he was 
advised, in answer to his inquiry, that the 
president of the appellant would be called 
as a witness by the Government. November 
16 he entered a formal order denying in- 
tervention. 

The issues, which were tried upon evi- 
dence submitted by National and by the 
Government, were whether the purported ac- 
quisition would eliminate competition be- 
tween certain products of National and 
Allen-Wales, would eliminate potential com- 
petition between other products of the two 
companies, and would, in other respects, be 
contrary to the purpose of the original 
decree. The proceeding was adversary 
throughout. 
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December 4 the appellant filed its petition 
for appeal from the order denying inter- 
vention. December 7 the District Judge en- 
tered findings of fact and an order granting 
National’s petition upon certain conditions 
which he deemed necessary to insure com- 
pliance with the original decree in the suit. 
Neither party has appealed from that order. 
December 10 the Judge allowed this appeal 
with a proviso that allowance should not 
operate as a stay of the order granting Na- 
tional’s petition. The appeal is to this court 
under the Expediting Act.* 


[Rules of Civil Procedure} 


_ Rule 24 of the Rules of Civil Procedure’ 
1S: 

“(a) Intervention of Right. — Upon timely 
application anyone shall be permitted to inter- 
vene in an action: (1) when a statute of the 
United States confers an unconditional right to 
intervene; or (2) when the representation of 
the applicant’s interest by existing parties is 
or May be inadequate and the applicant is or 
may be bound by a judgment in the action; 
or (3) when the applicant is so situated as to be 
adversely affected by a distribution or other 
disposition of property in the custody of the 
court or of an officer thereof. 

““(b) Permissive Intervention. — Upon timely 
application anyone may be permitted to inter- 
vene in an action: (1) when a statute of the 
United States confers a conditional right to in- 
tervene; or (2) when an applicant’s claim or 
defense and the main action have a question of 
law or fact in common. In exercising its dis- 
cretion the court shall consider whether the 
intervention will unduly delay or prejudice the 
adjudication of the rights of the original 
parties.’”’ 


[Intervention Not a Matter of Right] 


The appellant insists that it was entitled 
to intervene as of right, but we think that, 
in the light of the express provisions of 
clause (a) the contention must be rejected. 
No statute of the United States confers an 
unconditional right of intervention, as re- 
quired by (1). The appellant relies on § 16 
of the Clayton Act,® but that section merely 
authorizes private parties to sue for relief 
against threatened damage consequent upon 
the violation of the antitrust laws. It grants 
no privilege, much less an unconditional 
right, to intervene in suits under the Sher- 
man Act brought by the United States. The 
application did not fall under (2) for the 
appellant clearly would not be bound by any 
judgment in the action. Nor had it any in- 
terest in the distribution or disposition of 
property in the custody of the court so as 
to come under (3). 


1 Act of Feb. 11, 1903, c. 544, § 2, 32 Stat. 
823, as amended March 3, 1911, c, 231, § 291, 
36 Stat. 1167, 15 U. S. C. § 29. Cf. Act of Feb. 
13, 1925, c. 229, §1, 43 Stat. 938, 28 U. S. C. 
$345. 
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[Missouri-Kansas Pipeline Case 
Distinguished | 


The appellant relies upon Missouri-Kansas 
Pipeline Co. v. United States, 312 U. S. 502. 
That case, however, is to be distinguished. 
There the applicant on whose behalf inter- 
vention was asked was named in the original 
decree as one who should be heard in respect 
of its property rights in the event certain 
action was taken. Such action was taken 
and, despite the terms of the original decree, 
intervention was denied. Clearly, as to the 
intervenor, the action was final. We ac- 
cordingly entertained the appeal. 


[Intervention in Discretion of Court] 


The appellant had standing to invoke the 
discretion of the district judge to permit it 
to intervene under (b) (2) on the ground 
that its “claim or defense and the main action 
have a question of law or fact in common.” 
The rule provides that, in exercising dis- 
cretion as to intervention of this character, 
the court shall consider whether intervention 
will unduly delay or prejudice the adjudica- 
tion of the rights of the original parties. It 
is common knowledge that, where a suit is 
of large public interest, the members of the 
public often desire to present their views to 
the court in support of the claim or the de- 
fense. To permit a multitude of such inter- 
ventions may result in accumulating proofs 
and arguments without assisting the court. 
The record here discloses that the parties 
produced all data they and the court thought 
was available upon the issues in the case. 
Moreover, the court invited the Goverment 
to call the appellant’s president to testify 
as to his knowledge concerning the issues. 


{Exercise of Discretion Not Reviewable Unless 
Clear Abuse Shown] 


The challenged order is but an order in the 
cause and not the final judgment. The ex- 
ercise of discretion in a matter of this sort 
is not reviewable by an appellate court unless 
clear abuse is shown; and it is not ordinarily 
possible to determine that question except in 
the light of the whole record. If, in this 
case, National’s petition had ultimately been 
dismissed, a review of the court’s denial of 
appellant’s intervention would have been an 
idle gesture. Where, as here, examination 
of the entire record leading to the court’s 
final order discloses that the issues were 
thoroughly explored and that the parties 
were adequately represented, the action of 
the court denying intervention should not 
be reviewed. It was, iter alia, to prevent 


228 U.S.C. A., following § 723c. 
By eon Cees aby 
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the delay of unwarranted appeals by dis- 
appointed applicants to intervene, which 
would suspend the ultimate disposition of 
suits under the antitrust acts, that jurisdic- 
tion to review District Court decrees was 
not vested in the Circuit Courts of Appeals 
but solely in this court, and that the statute 
limited the right of appeal to final decrees.* 


[No Abuse of Discretion Shown] 


The record shows that the District Court 
had entered a final decree on the merits of 
National’s petition prior to allowing the 
present appeal; and, if we treat the appeal as 
taken from that final decree, as we think is 
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required by the Expediting Act,’ and as at- 
tacking that decree because the appellant 
had been wrongfully denied intervention, we 
should have to affirm the judgment since it 
is not shown that the District Court abused 
its discretion in denying intervention.® 


[Appeal Dismissed] 


The appeal is dismissed. 

The CurEF JUSTICE took no part in the con- 
sideration or decision of this case. 

Mr. Justice BLAck, Mr. Justice DoucLas and 
Mr. Justice MurPHy dissent. 


[] 57,238] Opinion of the Attorney General of Texas. 


Addressed to Bert Ford, Administrator, Texas Liquor Control Board, Austin 1, Texas, 
by Assistant Attorney General Elbert Hooper, approved April 12, 1944, Acting Attorney 


General George P. Blackburn. 


An agreement among brewers not to sell to distributors who resell in excess of maxi- 


mum prices fixed by the Office of Price Administration, to distributors who indirectly by 
bonuses or otherwise violate maximum price regulations, to distributors who sell to per- 
sons for re-sale in dry areas in violation of Texas law, or to distributors who sell beer of 
a quality prohibited by law, is held not in violation of the Texas anti-trust laws. However, 
the agreement would not be valid under Texas laws except for the exercise of the emer- 
gency war powers of the Federal government. When and if those emergency war powers 
expire or are repealed, the anti-trust laws of Texas will operate again to prohibit the con- 


certed action. 
See the Texas anti-trust laws, Vol. 2, {| 8835. 


[Proposed Policy of Brewers] 


We quote froin a proposed policy of ac- 
tion from the Texas Brewers Institute: 


“TO WHOM IT MAY CONCERN: 


“Holding the belief that each of us has the 
privilege and public duty to afford the utmost 
cooperation toward enforcing the laws and war- 
time regulations of the United States Govern- 
ment and of the State of Texas, and in full 
appreciation of those efforts that are designed 
to prevent inflation and to protect the consum- 
ing public, we the undersigned breweries, who 
have long served the people of this State, herein 
give notice that each of us will refuse to con- 
tinue or maintain a distributing relation with 
any beer distributor who sells beer at a price 
in excess of ceiling prices established by the 
Office of Price Administration. It will be con- 
sidered a violation if a distributor: 

“‘(a) Directly or indirectly charges more than 
the wholesale ceiling price fixed by the Office 
of Price Administration for the brand of beer 
he sells; 

“(b) If a distributor in making deliveries 
favors or permits the buyer to make any ‘“‘side- 
Payments’’ or bonus payments to himself, an 
agent, employee, or any other person as an 
inducement to obtain such deliveries. 


4United States v. California Canneries, 279 
U5 S.553. 
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“Each of us will refuse to continue or main- 
tain a distributing relation with any distributor 
who sells beer to any person for resale in viola- 
tion of law in the dry areas of Texas as defined 
by the,laws of this State. 


‘Each of us will refuse to continue or main- 
tain a distributing relation with any distributor 
who sells beer found by the Texas Liquor Con- 
trol Board to be of a quality condemned by the 
laws of this State. 


“The foregoing policy will be adhered to in 
our respective business transactions for so long 
a time as the Government of the United States 
may deem it necessary to establish and maintain 
price controls as a part of the Nation’s war 
effort. It is recognized that there are few dis- 
tributors who maintain or encourage the prac 
tices against which this declaration of policy is 
directed, and we consider that it is our duty to 
adopt any reasonable means to insure that our 
respective products will not reach the consumer 
through those distributors who may be negli- 
gent or indifferent toward the war efforts of 
their government and the people in general.’’ 


In connection with this proposal you state 
that you accept the representations “as be- 
ing (made) in good faith and motivated by 
a desire to prevent the development of prac- 
tices in violation of State and Federal laws.” 


5 United States v. California Canneries, supra. 
6 Id., cases cited p. 556. 
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[Question] 
You wish to be advised: 


“A, Would the signing and adherence to the 
proposed declaration by several breweries con- 
ei a violation of the Texas Liquor Control 

ct? 

“B. Would the existence and adherence to 
the agreed policy by several breweries constitute 
a violation of the Anti-Trust laws of this State 
or any other State law?’’ 


[Price Control Act Held Constitutional] 


This office recently had occasion to repre- 
sent the Texas Liquor Control Board in a 
case where the constitutionality of the 
Emergency Price Control Act of 1942 was 
directly in issue. United States District 
Judge, W. A.-Keeling said, “in this case 
the Court is of the opinion that Congress 
had the authority to enact the Emergency 
Price Control Act of 1942, in the face of 
the existing emergency of the war, and that 
the Act is within the Constitutional powers 
of the Congress.” Since the court was im- 
mediately concerned with the Office of 
Price Administration’s power to fix prices 
and practices in respect to beer and liquor, 
the court’s opinion is peculiarly applicable 
here. See Brown, Administrator, v. Texas 
Liquor Control Board, et al., No. 192, Austin 
Division, Western District of Texas, United 
States District Court, not yet reported. 
Judge Keeling followed the ruling of the 
Supreme Court of the United States in 
Highland v. Russell Car & Snow Plow Co., 
279 U. S. 601; 73 L. Ed. 688, passing upon 
the Lever Act of World War I. 


{Texas Anti-Trust Laws] 


In addition to the Federal Statutes, the 
so-called anti-trust laws of Texas are di- 
rectly involved. Article 7426 defines and 
prohibits trusts, and particularly price fix- 
ing. Article 7427 defines and prohibits mo- 
nopolies. Article 7428, defining and pro- 
hibiting conspiracies against trade, particu- 
larly denounces agreements to refuse to sell 
to any particular person. 

We quote Article 7428: 


“Hither or any of the following acts shall con- 
stitute a conspiracy in restraint of trade: 

‘1, Where any two or more persons, firms, 
corporations or associations of persons, who are 
engaged in buying or selling any article of mer- 
chandise, produce or any commodity enter into 
an agreement or understanding to refuse to buy 
from or sell to any person, firm, corporation 
or association of persons, any article of mer- 
chandise, produce or commodity. 

‘2, Where any two or more persons, firms, 
corporations or associations of persons, shall 
agree to boycott or threaten to refuse to buy 
from or sell to any person, firm, corporation 
or association of persons for buying from or 
selling to any other person, firm, corporation 
or association of persons.”’ 
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[Situation Presented] 


This state statute presents a_ situation 
where a person is broadly prohibited from 
agreeing not to sell a lawful commodity to 
any particular person. Opposed to this 
state law is an order of a competent Fed- 
eral agency acting in pursuance of a valid 
Act of the Congress in effect commanding 
the sale of a lawful commodity of com- 
merce in all legal and valid channels, but 
prohibiting such sale at a price above that 
fixed by the appropriate Federal agency or 
to persons not authorized to purchase the 
same. 


[Question Presented] 


Your request also presents the question 
whether under Articles 7426, 7427 or 7428, 
an agreement not to violate the laws of 
the United States, even though in terms 
contrary to state law, could form the basis 
of an enforceable state action, either crim- 
inal or civil. 


[Lawful to Adhere to OPA Prices] 


This department recently ruled that where 
prices are fixed by the Office of Price Ad- 
ministration, it is not a violation of the state 
anti-trust laws for a dealer in beer or liquor 
to adhere strictly to such prices and to 
advertise the same, so long as he holds him- 
self free or innocent of any agreement to 
fix prices within the maximum range fixed 
by the Federal agency. See Opinion No. 
0-5611 and authorities there cited, enclosed 
herewith. 


[Supremacy of National Law] 


We think that the acknowledged suprem- 
acy of National law with reference to com- 
modity prices would be equally applicable 
in principle to the contracts and relations 
between persons dealing in such commodi- 
ties so long as such measures are deemed 
necessary or essential by the Federal agency 
to effectuate its emergency war powers. 


[Effect of Proposed Agreement] 


As we view the proposed agreement, its 
effect is that those who sign the same: 

(a) Will not sell to a distributor who resells 
in excess of the maximum prices fixed by the 
Office of Price Administration; 

(b) Will not violate the maximum price regu- 
lations of the Office of Price Administration; 

(c) Will not sell to a distributor who indi- 
rectly by ‘‘side-payments,’’ bonuses or otherwise 
violates maximum price regulations; 

(d) Will not sell to a distributor who sells 
the same to persons purchasing it for re-sale 
in dry areas of the State of Texas in violation of 
its laws; 

(e) Will not sell to a distributor who sells 
beer found by the Texas Liquor Control Board 
to be of a quality prohibited by law. 
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[Proposed Agreement Valid Only Because 
of Emergency War Powers] 


This, upon its face, is both an agreement 
to obey and not to violate the laws of 
Texas and of the United States. Since you 
state that you accept the same “as being 
in good faith” we can find no reason to con- 
demn the same under the laws of Texas. 
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It must be borne in mind, however, that the 
proposed agreement would not be valid un- 
der our laws except for the exercise of the 
emergency war powers of the Federal gov- 
ernment. When and if those emergency 
war powers expire or are repealed, the anti- 
trust laws of Texas will operate again to 
prohibit the concerted action proposed. 


[157,239] Opinion of the Attorney General of Texas. 


Addressed to Bert Ford, Administrator, Texas Liquor Control Board, Austin 1, Texas, 
by Assistant Attorney General Elbert Hooper, approved April 12, 1944, by Acting Attor- 
ney General George P. Blackburn. 


An agreement between a distiller and a wholesaler that the wholesaler will obey cer- 
tain Federal regulations and will not sell liquor to retailers who are not authorized by 
Federal law to purchase the same, and that the distiller will not sell to wholesalers found 
by the Federal Alcohol Tax Unit to be law violators where notice is given and where sus- 
pension and criminal proceedings have been instituted, is valid even if in conflict with the 
Texas anti-trust laws, because it is nothing more than a re-statement to obey the supreme 


law of the land. 
See the Texas anti-trust laws, Vol. 2, {| 8835. 


[Background of Case] 


The war-time necessity for emergency 
maximum prices, rationing and other Fed- 
eral and State regulations designed to sta- 
bilize the national economy, has created 
among certain elements of the people a 
concerted or organized series of illegal eva- 
sions commonly referred to as the “black 
market.” Efforts to curb and finally stamp 
out these unfair, injurious, unlawful and 
unpatriotic practices are being made by. the 
joint efforts of Federal, State and patriotic 
agencies. 


[Texas Statutes] 


It is erroneously assumed in some quar- 
ters that certain Texas statutes operate as 
a bar to Texas participation in that nation- 
wide program of extermination of these law 
violators. Particular concern is expressed 
over the provisions of Art. 7428, reading as 
follows: 


“Hither or any of the following acts shall 
constitute a conspiracy in restraint of trade. 

“1, Where any two or more persons, firms, 
corporations or associations of persons, who are 
engaged in buying or selling any article of 
merchandise, produce or any commodity enter 
into an agreement or understanding to refuse 
to buy from or sell to any person, firm, corpo- 
ration or association of persons, any article of 
merchandise, product or commodity. 

“2. Where any two or more persons, firms, 
corporations or associations of persons, shall 
agree to boycott or threaten to refuse to buy 
from or sell to any person, firm, corporation 
or association of persons for buying from or 
selling to any other person, firm, corporation 
or association of persons.”’ 
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[Proposed Agreement] 


With this Texas statute in mind you sub- 
mit a proposed agreement between a dis- 
tiller and a Texas wholesale liquor dealer: 


“WITNESSETH: 
“Second party is a distributor of first party’s 


and to conform to the requirements of the 
United States Government to assist in the sup- 
pression of which is commonly known as a 
‘Black Market’ in the distribution of whiskey 
it is agreed between the parties as follows: 


“1, Second party shall market first party’s 
merchandise only in conformity with the In- 
ternal Revenue and Federal Statutes and Reg- 
ulations. 

“2, Second party agrees not to sell any other 
distributor unless such distributor holds a basic 
F. A. A. permit. 

“3. Second party agrees that upon receipt of 
written notice from the Alcohol Tax Unit of 
the Internal Revenue Service of the Treasury 
Department of the United States Government to 
the effect that: 

“a, Revocation or suspension proceedings un- 
der the Federal Alcohol Administration Act have 
been instituted against the basic permit held 
by any of its customers engaged in the liquor 
business, or 

“‘b. That criminal proceedings have been in- 
stituted against any of its customers for a vio- 
lation of Federal laws and regulations second 
party will cease to supply such customer with 
the merchandise of first party. 

“4, In the event second party violates any 
one or more of the provisions of this agreement 
first party may immediately, without incurring 
any legal or other responsibility therefor, cease 
selling or delivering its merchandise to second 
party and may, pending final determination of 
such matter, use its own judgment with refer- 
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ence to the further distribution of its product 
within the territory theretofore served by sec- 
ond party. 

“5. This supplemental agreement is not in- 
tended to and does not enlarge or expend any 
existing agreement between the parties hereto; 
does not confer upon second party any exclu- 
sive or nonterminable right to sell first party’s 
product in the area in question or otherwise 
and it is simply designed to modify whatever 
agreement may have existed between the parties 
hereto with reference to their contractual rela- 
tion only to the extent of the suggestions put 
forth by the United States Government in its 
desire to accomplish the purpose set forth here- 
inabove.’”’ 


_A careful analysis of the agreement jus- 
tifiles your statement, that of the Federal 
officials and that of the distiller that the 
proposal “originates from a desire to sup- 
press the Black Market evil in the whiskey 
business.” Briefly summarized, the Texas 
wholesaler agrees he will obey certain Fed- 
eral regulations and that he will not sell 
liquor to retailers in Texas who are not 
authorized by Federal law to purchase the 
same; that the distiller will not sell to 
wholesalers found by the Federal Alcohol 
Tax Unit to be law violators, where notice 
thereof is given and where suspension and 
criminal proceedings have been instituted; 


Court Decisions 
Schutte & Koerting Co. v. Fischer & Porter Co. 


57,339 


that should the wholesaler violate the law 
as set forth in the agreement the distiller 
shall have the privilege of cancelling any 
existing distributing arrangement and make . 
a new one with some other wholesaler. 


[Agreement Valid Even tf in Conflict with 
Texas Law] 

Thus understood the proposed distiller- 
wholesaler agreement is essentially one to 
abide by the laws of the United States and 
of Texas. If there is any conflict between 
Art. 7428 and the proposed agreement, the 
agreement would nevertheless be valid be- 
cause it is nothing more than a re-statement 
of obligation to obey the supreme law of 
the land. This department ruled such a 
proposal valid in Opinions Nos. 0-5259 and 
0-5611, copies of which are enclosed. See 
authorities there cited. 


i Agreement Not in Violation of Texas 
Liquor Act] 


We fail to see any provision of the agree- 
ment that would in anywise relax the pro- 
visions of Sec. 17 (11), Article I, Texas 
Liquor Control Act, prohibiting consign- 
ment sales. 


[157,240] Schutte & Koerting Company v. Kermit K. Fischer and George K. Porter, 
co-partners under the name and style of Fischer & Porter Company. 


In the District Court of the United States for the Eastern District of Pennsylvania. 


Civil Action No: 1649. April 26, 1944. 


When plaintiffs in a civil anti-trust suit for treble damages claimed that defendant 


and a German corporation entered into a conspiracy, pursuant to which the German cor- 
poration sent threatening letters to plaintiffs’ customers, the Court properly instructed the 
jury that unless they found that defendant, through combination or agreement with the 
German corporation, had something to do with the sending of the letters, the verdict 
would have to be for defendant. The Court further charged correctly that if the jury 
found that defendant had acted in bad faith in suing upon a patent involved, that fact 
might be considered as evidence that there was a combination with the German corporation. 

When a pleading containing an admission is offered as evidence, the Court submits 
it to the jury as it would any documentary evidence, and if it is ambiguous it is for the jury 
to determine its scope and meaning. ; ; ; 

As assessment of court costs is not in the province of the jury, it would be improper 
to allow the jury to divide the costs between the parties by suggesting a verdict for 
nominal damages. 

See the Sherman Act annotations, Vol. 1, | 1640.397, 1640.527, 1640.644. 


For plaintiff: Robert T. McCracken, Philadelphia, Pa. 
For defendant: Leonard L. Kalish, Philadelphia, Pa. 
Opinion rendered by Kirkpatrick, J. 


The pat- 


and (2) unfair trade competition. 
and 


ent suit was first tried, separately, 
resulted in a verdict of invalidity. 

This trial was upon Fischer & Porter’s 
counterclaim. Fischer & Porter are here 
referred to as plaintiffs, and Schutte & Koer- 
ting as defendants. 


Sur Motion for New Trial 
Facts of Case 
[Digest] Schutte & Koerting Company 
brought an action against Fischer & Porter 
for patent infringement, and Fischer & Por- 
ter counterclaimed upon two causes of ac- 
tion, (1) violation of the Anti-Trust Law 
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Proof of Act Causing Damage 


The Sherman Act conspiracy was alleged 
to have been formed by defendants and 
Deutsche Rotawerke, a German corporation, 
and the unfair competition count involved 
the same combination. This being a civil 
action for damages, mere proof of an agree- 
ment or conspiracy, without more, would 
not entitle plaintiffs to a verdict. In order 
to support either case of action, they were 
bound to show that somebody did some- 
thing in pursuance of the conspiracy which 
caused them pecuniary damage. 


The act relied upon by plaintiffs as caus- 
ing the injury was the sending of a number 
of letters to plaintiffs’ customers, by Max 
Chopnick, a New York lawyer, which let- 
ters, plaintiffs contended, contained an im- 
plied threat against persons ptrchasing 
plaintiffs’ flowmeters and which were other- 
wise injurious to plaintiffs’ business. Chop- 
nick was the legal representative of 
Deutsche Rotawerke in America, and the 
letters were written in the name and as- 
serted the rights of that corporation only. 


No Error in Instructions 


The Court told the jury that unless they 
found that defendants, through combina- 
tion or agreement with the German cor- 
poration, had something to do with the 
sending of the letters the verdict would have 
to be for defendants. In so doing the Court 
correctly adopted the theory upon which 
plaintiffs had tried their case. Plaintiffs 
now contend that it was error so to define 
the issue, and that there were other tortious 
acts on the part of Schutte & Koerting on 
which a verdict could have been grounded. 

Plaintiffs asked for an instruction that if 
the jury found that Schutte & Koerting’s 
attempt to enforce it8 patent against them 
was made in bad faith, the jury might finda 
verdict for plaintiffs. The Court qualified its 
affrmance of the point by saying that, if the 
jury found that Schutte & Koerting had 
acted in bad faith in suing upon the patent, 
that fact might be considered by the jury as 
evidence that there was a combination with 
Deutsche Rotawerke as charged by plain- 
tiffs. Plaintiffs apparently accepted this 
qualification as a satisfactory answer to the 
request, because no exception was taken to 
the Court’s answer. The instruction did 
not preclude the jury from finding a verdict 
for plaintiffs upon the conduct complained 
of on the part of Schutte & Koerting and its 
salesmen, because if accepted as evidence 
of concerted action, responsibility for the 
Chopnick letters would follow. At the 
close of the Court’s charge there was no 
suggestion by plaintiffs’ counsel that the 
Court had failed correctly to present to the 
jury their theory as to the conduct which 
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caused injury to their business and by rea- 
son of which they claimed the right to dam- 
ages. Plaintiffs’ acquiescence, in view of the 
Court’s specific request to be advised of 
any corrections desired by counsel, goes to 
show that plaintiffs unquestionably _ built 
their whole case upon the Chopnick letters 
and that they recognized the Court’s in- 
structions as being in accord with the posi- 
tion taken by them throughout the trial. 

The Court believes that none of plaintiffs’ 
reasons now asserted in this motion for a 
new trial have any real merit. 


Admission in Pleading 


One complaint is that the Court allowed 
the jury to pass upon the meaning and 
scope of the admission contained in Schutte 
& Koerting’s reply to the counterclaim. 
Where a pleading containing an admission is 
offered as evidence, the Court, having de- 
termined its admissibility, will submit it to 
the jury as it would any other piece of 
documentary evidence, and, if it is ambigu- 
ous, as it was in this case, it will be for the 
jury to determine its scope and meaning 
in the light of all the circumstances proved 
in the trial. The Court would have con- 
strued the paragraph in question to have 
the meaning defendants claimed. If there 
was error in submitting it to the jury, the 
error was in plaintiffs’ favor. 


Instruction as to Lawyers’ Testimony 
Proper 


The Court’s instruction to the jury with 
regard to the testimony of the three lawyers 
called by plaintiffs for the purpose of show- 
ing conspiracy hetween defendants and 
Deutsche Rotawerke was entirely correct. 
The lawyers testified that there was no such 
conspiracy, so that if the jury were going to 
find a verdict for plaintiffs upon the theory 
that the lawyers had consummated the con- 
spiracy, they would have had to disbelieve 
the lawyers’ testimony; but the jury were 
specifically instructed that it was possible 
to find that such combination had been ef- 
fectuated otherwise than through the lawyers. 


Costs Not in Province of Jury 


The jury reported that they were all of 
one opinion that there should be no money 
awarded to Fischer & Porter. The Court 
properly instructed them that, this being 
so, they should return a general verdict in 
favor of defendants. It would have been 
error for the Court to have instructed them, 
as plaintiffs requested, that they might find 
a nominal verdict in favor of plaintiffs. The 
jury had some idea that they might make 
some division of the costs between the par- 
ties. That matter being entirely out of the 
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province of the jury, it would have been 
unproper to allow them to attempt to do it 
by suggesting a verdict for nominal 
damages. 


Cross-Exomination of Hostile Witness 


Plaintiffs complain that they were not 
permitted to examine the witness Chopnick 
as On cross-examination. He was, to all 
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intents and purposes, comprehensively cross- 
examined and in general plaintiffs were not 
restricted in asking leading questions nor 
were they held bound by any of his answers. 


New Trial Denied 


The Court finds no error affecting sub- 
stantial rights of plaintiffs. Motion for a 
new trial is denied. 


[57,241] Cummer-Graham Company v. Straight Side Basket Corporation. 


In the United States Circuit Court of Appeals for the Fifth Circuit. 


May 9, 1944. 


No. 10756. 


Appeal from the District Court of the United States for the Eastern District of Texas. 
A patent license agreement is an illegal restraint of trade when the patent covers an 


attachment for basket-making machines and the license agreement gives the licensor the 
right to fix the selling price of the baskets. Licensors of patented machines have no right 
to fix prices for the unpatented products made by the machines. Oral promises between 
the licensor and several licensees to enforce against all licensees the prices set by the 


licensor, made to protect the licensees from competition with each other, rather than to 
protect the patentee-licensor, are also illegal restraints of trade. 


See the Sherman Act annotations, Vol. 1, {| 1270.171, 1270.368. 


For appellant: 
Colorado. 


For appellee: 


O. B. Fisher, Paris, Texas; and Frederick P. Cranston, Denver, 


Gaius G. Gannon, Houston, Texas; Elmer L. Lincoln and Ned A. 


Stewart, both of Texarkana, Texas-Arkansas; and H. S. Gray, Benton Harbor, Michigan. 
Before SrstEy, HutcHEson, and Lee, Circuit Judges 


[Facts of Case] 


Srptey, Circuit Judge: The appellant 
sued appellee for damages growing out of 
a breach of oral promises to maintain a 
uniform price fixed by appellee to be 
charged for all baskets made and sold by 
all licensees under a patent owned by ap- 
pellee which covered an attachment for 
basket-making machines. The suit was 
dismissed on motion mainly on the ground 
that the agreements were in restraint of 
comrnerce and illegal under the Sherman 
Antitrust Act, 15 US. "GA. §ilvand’ 2, as 
respects interstate commerce, and as re- 
spects intrastate commerce under the Texas 
antitrust statutes, Vernon’s Ann. Civil Stat- 
utes, Arts. 7426, 7429, 7437. 


[License Agreement] 


Appellee’s patent is not in the record, but 
the license to appellant is one to use certain 
patented attachments in the manufacture 
of straight-side broken and bent bottom 
baskets. The attachments are the property 
of the licensor. For the use of them a roy- 
alty is to be paid of 214% of the gross sales 
of baskets produced and sold, or five cents 
per dozen baskets, at licensor’s option. An 
agreement in the license is: “Licensee agrees 
not to give away any of these baskets made 
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under this license except as samples; nor 
to sell any such baskets for less than the 
fair market price thereof, and on such terms 
and conditions as licensor may from time 
to time decide are just and equitable.” 
Many other manufacturers of baskets were 
similarly licensed. Everyone treated the 
quoted agreement as giving the licensor the 
right to fix the selling price, as well as 
the terms and conditions of sale, and it fixed 
uniform prices. Some licensees, however, 
sold baskets at lower prices, and appellant 
and others complained, since by their own 
observance of the prices they lost much 
business. The oral agreements, participated 
in by several licensees beside appellant, to 
enforce the prices against all licensees were 
made but not kept by appellee, and finally 
appellee withdrew all establishment of mar- 
ket prices, terms and conditions, and made 
no attempt to enforce compliance. Appel- 
lant thereby lost profits it would have made, 
and paid royalties at a higher rate than it 
should. Such is the case alleged. 


[Limits on Price Fixing under Patent Rights] 


Price fixing in commerce such as is here 
alleged is contrary to both Texas and fed- 
eral law, in their respective fields, except as 
a patent or copyright monopoly granted 
under the Constitution of the United States 
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may justify it. Coca Cola Co. v. State, (Tex.) 
225 S. W. 791; United States v. Bausch and 
Lomb Optical Co., et al., [321] U. S. [707], 
decided April 19, 1944; United States v. 
Masonite Corporation, 316 U. S. 265; Inter- 
state Circuit v. United States, 306 U. S. 208 
How far a patentee may go in price fixing 
is thus a federal question, to be resolved by 
the decisions of the federal courts. The 
two last cited make against an extension of 
the patentee’s privilege beyond control of 
the price of the patented article. It is con- 
ceded appellant has no patent on the baskets, 
but only on an attachment for a basket- 
making machine. It licenses the right to 
use this attachment, not the right to make 
baskets. The licensees use their own mate- 
rials and capital, and own absolutely the 
baskets they make. Appellant as patentee 
has no right or interest in them, and ac- 
quires none by its option to collect compen- 
sation for the use of its machines based on 
the sales of the baskets. The grant in a 
patent is of “the exclusive right to make, 
use, and vend the invention or discovery.” 
35 U. S. C. A. §40. The invention here is 
the machine for making baskets. The ex- 
clusive right to make, use and vend that 
machine is the patentee’s, and the right to 
vend it includes the right to fix its first sell- 
ing price. Ifa licensee is given the right to 
make and vend that machine, its selling 
price can, for his own protection, be fixed 
by the patentee. United States v. General 
Electric Co., 272 U. S. 476; Bement v. Na- 
tional Harrow Co., 186 U. S. 70. But if he 
licenses merely the use of the machine, we 
find no sufficient authority for the contention 
that he may fix, to the detriment of com- 
petition in commerce, the price of the ar- 
ticles made by using the machine. Very 
many manufactured articles are produced 
by the use of patented machinery, though 
themselves not patented. This may be true 
of cloth, hosiery, shoes, and other things. 
Licensors of the patented machines have 
no right to interfere with free competition 
in the sale of the unpatented products. In 
the Bement case, supra, where a provision 
for price fixing in a license was upheld as 
against the anti-trust statutes, the license 
was for the manufacture and sale of the 
patented article itself, a spring-tooth har- 
row. If the license had been to use the 
patented harrow in making crops, we think 
the licensor would have had no right to 
control the price of the crops produced. We 
are cited also to Indiana Mfg. Co. v. J. I. 
Case Threshing Machine Co., 154 Fed. 365, 
where licenses to make a patented straw- 
stacker included a price fixing agreement 
which was upheld. Again it will be noted 
that the price fixed was for the patented 


q 57,241 


Court Decisions 
Cummer-Graham Co. v. Straight Side Basket Corp. 


(2) 11-30-45 
Report 84 


straw-stackers, and not for the straw-stacks 
that might be made by using them. United 
States v. General Electric Co., 272 U. S. 476, 
is also not in point. These tungsten fila- 
ment electric light bulbs were the things 
patented, and the selling price of them was 
validly fixed in the license to Westinghouse 
to make and sell them. A like comment 
applies to Rubber Tire Wheel Co. v. Mui- 
waukee Rubber Works Co., 154 Fed. 358. 


[Straight Side Basket Case Disapproved) 


It is true that in Straight Side Basket Cor- 
poration v. Webster Basket Co., 82 Fed. (2) 
245, the exact kind of license here in ques- 
tion was involved and the provision for es- 
tablishment of sales prices for baskets 
manufactured by the licensee was said to 
be lawful. The authority relied on was the 
Bement and General Electric Co. cases, which 
we have just distinguished. The decision 
was disapproved in Barber-Colman Co. v. 
National Tool Co., 136 Fed. (2) 339, in which 
it was held that the licensor of patented 
machines could not lawfully control the sell- 
ing price of unpatented articles made by 
use of the machines. We, too, so hold. 


[Agreements Were Nat in Protection of 
Patent Right] 


The oral agreements on which this suit 
is directly based were made to protect the 
licensees from competition with each other, 
rather than for the protection of the paten- 
tee. The licensees who were willing to 
uphold the fixed prices complained to the 
patentee of the price cuts by others, and 
threatened to cease paying royalties, The 
patentee was not then seeking to protect his 
own price fixing, and later voluntarily 
abandoned it, which was the final breach 
complained of. So the agreements are not 
in protection of the patent right, but were 
forced on the patentee, and are now sought 
to be enforced against him. The purpose 
of the patent laws would not be upheld 
thereby, but that of the antitrust laws would 
be subverted. 


[License Agreements Illegal] 


We therefore hold that the oral agree- 
ments sued on are themselves illegal re- 
straints of commerce; and also that the 
provision in the licenses for price fixing, to 
enforce which the oral agreements were 
made, is likewise illegal, and appellee acted 
lawfully in abandoning it. 


[Dismissal Affirmed] 
Judgment affirmed. 
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[57,242] United States v. The Pullman Company, Pullman-Standard Car Manu- 
facturing Company, Pullman Incorporated, Pullman Car & Manufacturing Corporation 
of Alabama, David A. Crawford, George A. Kelly, Lowell M. Greenlaw, Charles A. Liddle, 
Ellis W. Test, William J. Peters, E. Eugene Adams, Sewell L. Avery, James F. Bell, Ar- 
thur O, Choate, J. Frank Drake, Donald R. McLennan, Richard K. Mellon, J. Pierpont 
Morgan, Jobn R. Morron, Alan M. Scaife, Alfred P. Sloane, Jr., Henry S. Sturgis, Harold 
S. Vanderbilt, George Whitney, Louis S. Taylor, W. N. Barker, H. H. Gilbert, J. A. 
Knowlton, H. M. Dudley, Wm. Bierman, R. L. Gordon, P. G. Jenks, R. S. Euler, H. S. 
Morgan, and C. W. Seabury. 


_ In the District Court of the United States for the Eastern District of Pennsylvania. 
Civil Action No. 994, June Term, 1940. Opinion filed and judgment entered May 8, 1944. 


In a proceeding for violation of Sections 1 and 2 of the Sherman Anti-Trust Act, 
Pullman Incorporated is ordered to file with the Court its election to dispose of either its 
interest in the sleeping car business or of its interest in the manufacturing business, and to 
submit a plan to effectuate complete separation of the two businesses. No corporation 
owning or controlling either business, and no principal officer or director of such cor- 
poration, shall own or control corporate securities of any corporation owning or con- 
trolling the other business. Pullman and Standard shall not enter into any understanding 
whereby the exclusive course of dealing under which Pullman bought sleeping cars only 
from Standard and Standard sold sleeping cars only to Pullman, is continued or revived. 
Pullman shall not insert in any contract any “exclusive right” clause, which shall give to 
Pullman the exclusive right to furnish or service all of the sleeping cars on any rail- 
road. Pullman and Standard shall not acquire any ownership or control over persons or 
corporations engaged in furnishing, servicing, manufacturing or selling sleeping cars, 
except with the approval of this Court. 

See previous opinions in this case, 1941-1943 Court Decisions Supp. { 52,932 and 53,025; and the 
Sherman Act annotations, Vol. 1, 7 1210.317. 


For plaintiff: Robert H. Jackson, Attorney General; Thurman Arnold, Assistant 
Attorney General; Gerald A. Gleeson, U. S. Attorney; Fowler Hamilton, Frank Coleman, 
Wm. L. McGovern, and Wilber Stammler, Special Assistants to the Attorney General; 
Joseph McDowell and Paul Fitting, Special Attorneys. 


For defendants: Ralph M. Shaw, Chicago, Ill.; George Wharton Pepper, Philadelphia, 
Pa.; Seth W. Richardson, Washington, D. C.; Walter H. Jacobs, Chicago, Ill.; Lowell M. 
Greenlaw, Chicago, Ill.; Guy A. Gladson, Chicago, Ill.; Adrien F. Busick, Washington, 
D. C.; Winston Strawn & Shaw, Chicago, Ill.; Davies, Richberg, Beebe, Busick & Rich- 
ardson, Washington, D. C.; and Pepper, Bodine, Stokes & Schoch, Philadelphia, Pa. 


Before Biccs, Marts and GoopricH, Circuit Judges. 


Opinion Sur Judgment 


Per CurtIAM: The court has given full 
consideration to the relief to be accorded 
in this case, and the views of its members 
upon certain of the questions arising in this 
connection have been expressed heretofore. 
53 F. Supp. 908. A majority of the court 
have reached the conclusion that appropriate 
relief will be accorded by the provisions of 
the judgment entered today. In joining in 
the entry of this judgment, Judge Biggs, 
none the less, adheres to the views ex- 
pressed by him in his opinion heretofore 
filed, dissenting in part, but concludes that 
the judgment is appropriate to carry out 
the decision of the court as expressed by the 
majority. 

Final Judgment 


This cause came on to be heard upon 
the amended complaint and the amended 
answer thereto, and upon proofs duly taken, 
and was fully argued by counsel. The 
Court having thereafter rendered and filed 
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its opinion and having made and entered 
findings of fact and conclusions of law, 
Now, upon motion of plaintiff, by Wendell 
Berge, Assistant Attorney General, Frank 
Coleman, Special Assistant to the Attorney 
General, and Paul Fitting, Special] Attorney, 
for relief in accordance with the prayer of 
the amended complaint; and the defendants 
having severally appeared by counsel, it is 
ordered, adjudged and decreed as follows: 


A. General Provisions 


1. Whenever any one of the following 
italicized terms or expressions is used in this 
judgment, it shall be deemed to have the 
meaning attached to it in this paragraph. 


(a) Furnishing sleeping cars; the supplying 
of sleeping cars, but not the service in the cars. 
nor the transportation of the cars. This shall 
not include any transactions that are primarily 
sales of sleeping cars. 

(b) Servicing sleeping cars; the supplying of 
service in sleeping cars, but not the supplying 
of the sleeping cars in which the service is per- 
formed, nor the transportation of the cars. 
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(c) Sleeping car; a railroad car in which ac- 
commodations for night-time sleeping in a berth 
or other horizontal bed are present, as distin- 
guished from cars having only reclining chairs. 

(d) Successors ; corporations which, by a proc- 
ess of merger, consolidation or duly authorized 
legal succession have become invested with the 
rights and have assumed the liabilities of a 
prior corporation, as distinguished from corpo- 
rations which have acquired title to the assets 
of the prior corporation by purchase. 

(e) Pullman; The Pullman Company and its 
successors. 

(f) Standard; Pullman-Standard Car Manu- 
facturing Company, Pullman Car & Manufac- 
turing Corporation of Alabama, and such of 
their subsidiary companies as are engaged in 
the car manufacturing business, and their suc- 
cessors. 

(g) Sleeping Car Business; the business pres- 
ently carried on by The Pullman Company. 

(h) Manufacturing Business; the business of 
manufacturing cars presently carried on by Pull- 
man-Standard Car Manufacturing Company, 
Pullman Car & Manufacturing Corporation of 
Alabama and their respective subsidiaries. 


2. The Court has jurisdiction of the par- 
ties to, and the subject matter of, this suit; 
and the complaint states grounds for relief 
against the defendants under the Act of 
Congress of July 2, 1890, as amended, en- 
titled “An Act to Protect Trade and Com- 
merce Against Unlawful Restraints and 
Monopolies,” known as the Sherman Anti- 
trust Act (26 Stat. 209, as amended, 50 Stat. 
693515 WrnS CS ecssel-7.ml os 


3. The defendants The Pullman Com- 
pany, Pullman-Standard Car Manufacturing 
Company, Pullman Incorporated, and Pull- 
man Car & Manufacturing Corporation of 
Alabama (hereinafter collectively referred 
to as the Corporate Defendants), and the 
individual defendants, and each of them have 
contracted, combined, and conspired to re- 
strain trade and commerce in violation of 
Section 1 of the Sherman Antitrust Act 
with respect to the furnishing and servicing, 
and manufacturing and selling, of sleeping 
cars. 


4. The Corporate Defendants, the indi- 
vidual defendants, and each of them, have 
combined and conspired to monopolize, 
have attempted to monopolize and have 
monopolized, trade and commerce in viola- 
tion of Section 2 of the Sherman Antitrust 
Act with respect to the furnishing and serv- 
icing, and manufacturing and selling, of 
sleeping cars. 


5. The Corporate Defendants, their re- 
spective successors, officers, directors, 
agents, and employees, and all persons and 
corporations acting under, through, or for 
them, and each of them, are enjoined hereby 
from doing the acts prohibited by this de- 
cree, and are directed hereby to do the acts 
required by this decree. 
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6. The Corporate Defendants, their suc- 
cessors and their respective officers, direc- 
tors, agents, and employees, and each of 
them, and all persons and corporations act- 
ing or claiming to act on behalf of them or 
any of them, shall not enter into, participate 
in, or perform, any contracts, agreements, 
arrangements, or understandings, with each 
other, with any railroads, or with any manu- 
feturers or owners of railroad rolling stock, 
or with any of them, for the furnishing, 
servicing, manufacturing, or selling, of rail- 
road sleeping. cars, the individual or col- 
lective effect of which will be unreasonably 
to lessen competition between the Corpo- 
rate Defendants and their successors, the 
railroads, and manufacturers or owners of 
railroad rolling stock, or any of them, or to 
create a monopoly, in the furnishing, serv- 
icing, manufacturing, or selling, of railroad 
sleeping cars. . 


B. Separation of the Business of Manufactur- 
ing and the Business of Operating 
Sleeping Cars 


7. It is a purpose of this judgment to 
separate completely and perpetually the 
Sleeping Car Business from the Manufac- 
turing Business and to separate completely 
and perpetually the ownership and control 
of each Business from the ownership and 
control of the other, irrespective of who 
owns or controls such Businesses. 


8. No corporation owning or controlling 
either Business, its officers, directors, agents, 
or employees, or any of them, or any per- 
sons, firms, or corporations, having notice 
of this judgment, shall attempt by holdings 
of stock or other securities, by proxy hold- 
ings, by fictitious holdings, assignments, or 
transfers of stock, or by any other means, 
to evade, impair, or destroy the effective- 
ness of the separation specified in para- 
graph 7. 

9. Pullman Incorporated shall within ninety 
days after the effective date of this judg- 
ment file with the Court its election to 
make such disposition either (a) of all its 
interest in the Sleeping Car Business and the 
properties used in connection therewith, or 
(b) of all of its interest in the Manufactur- 
ing Business and the properties used in con- 
nection therewith, as will result in a complete 
separation of such Businesses and the own- 
ership and control thereof. At the same 
time Pullman Incorporated shall also sub- 
mit to the Court for hearings and approval 
a plan to effectuate such separation. 


10. The Court hereby reserves jurisdic- 
tion to determine to what extent, if any, it 
will require any persons or corporations 
that acquire the business or properties to be 
disposed of hereunder to be bound by the 
provisions of this judgment or amendments 
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or additions thereto, including among other 
things, provisions, if any, deemed appro- 
priate to prevent future unification of con- 
trol by stock ownership. 


11. Pullman Incorporated shall, within 
one year after the approval by the Court of 
a plan of separation, carry out such plan 
and shall promptly thereafter make a report 
to this Court, in reasonable detail, of the 
execution of said plan, including in such report 
a full list of the persons, firms or corpora- 
tions that shall have acquired its inter- 
ests in the business, properties, stock, or 
other securities, of which it has disposed. 
In the event such plan has not been carried 
out within one year after its approval the 
Court will take such steps relative to the 
disposition of the Business specified in the 
election made by Pullman Incorporated un- 
der paragraph 7 as may be necessary to 
carry out the provisions of this judgment. 


12. The Corporate Defendants, their 
officers, directors, agents, employees, and 
each of them, shall not, in carrying out the 
separation of the Sleeping Car Business 
from the Manufacturing Business, transfer 
the properties or issue or transfer any of the 
capital stock, bonds, or other evidences of 
indebtedness of the Business disposed of to: 


(1) Officers, directors, agents or employees of 
the Business retained; or 

(2) Any one who owns or controls, directly 
or indirectly or through agents, trustees, repre- 
sentatives or nominees, any of the issued and 
outstanding capital stock, bonds, or other evi- 
dences of indebtedness of the Business retained; 
provided that this paragraph shall not apply, 
during the process of separation, to marketing 
groups, Syndicates, and stock market or broker- 
age firms. 

(3) Any one acting for or on behalf of one 
failing within the prohibitions of subparagraph 
(2) above; or 

(4) Any one acting alone or in concert, agree- 
ment or understanding, with any other persons, 
firms, or corporations, to establish a community 
of ownership or control of both Businesses, 


13. The Corporate Defendants, their offi- 
cers, directors, agents, and employees acting 
in good faith, may rely upon an affidavit 
that affiant does not fall within any of the 
prohibited classes set forth in. paragraph 
12 above. 


14. From and after the separation of the 
Sleeping Car Business from the Manufac- 
turing Business, no corporation owning or 
controlling either Business, and no prin- 
cipal officer or director of such corporation 
shall own or control, directly or indirectly, 
any of the issued and outstanding capital 
stock, bonds or other corporate securities 
of any corporation owning or controlling 
the other Business. This prohibition shall 
not be construed to prevent normal credit 
relationships between the two Businesses, 
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including equipment trusts, conditional 
sales, and other similar evidences of in- 
debtedness. 


15. No corporation owning or controlling - 
either Business shall elect, employ, or re- 
tain in office, as an officer, director, agent, 
or employee, any person who is also an 
officer, director, agent or employee of any 
corporation owning or controlling the other 
Business, except that such corporations 
shall have the right to employ a common 
stock transfer agent or registrar. 


16. From and after the separation of the 
Sleeping Car Business from the Manufac- 
turing Business, Pullman shall neither 
build new sleeping cars, nor engage in the 
business of manufacturing railroad passen- 
ger rolling stock; and Standard shall not 
engage in the business of furnishing, servic- 
ing, or furnishing and servicirfg, sleeping 
cars. 


17. Pullman and Standard shall not enter 
into any actual or tacit contract, agreement, 
or understanding, whereby the exclusive 
course of dealing under which The Pull- 
man Company bought sleeping cars only 
from Pullman-Standard Car Manufactur- 
ing Company, and Pullman-Standard Car 
Manufacturing Company manufactured and 
sold sleeping cars only to The Pullman 
Company, is continued or revived at any 
time or in any form between Pullman and 
Standard. 


18. Any orders, contracts, arrangements, 
or understandings in existence on the effec- 
tive date of this judgment between Pullman 
and Standard for the building or furnishing 
by Standard of sleeping cars to Pullman 
now or in the future are hereby declared 
to be and are unlawful, void, and of no ef- 
fect, except as to cars on which Standard 
has actually begun construction or has made 
commitments for material specifically for 
use in such building or furnishing. 


19. For a period beginning with the 
effective date of this judgment and running 
until the separation of the Sleeping Car 
Business from the Manufacturing Business, 
Pullman shall acquire new sleeping cars for 
use in the business of furnishing, or furnish- 
ing and servicing, sleeping cars only pursu- 
ant to competitive bidding, whether such 
acquisitions are outright purchases, leases, 
or in some other form; provided, however, 
that this section shall not apply in cases of 
the lease to Pullman of railroad owned cars 
for use in supplying sleeping car service on 
such railroad, nor in cases of short-term 
rental arrangements. Pullman shall invite 
bids by causing complete information on 
the numbers and specifications of the equip- 
ment desired to come to the attention of all 
car builders through advertising or other 
means in sufficient time to permit the ade- 
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quate preparation of bids. Bid specifica- 
tions shall give reasonable and appropriate 
options with reference to structural design 
and the use of various structural materials, 
provided they meet the safety standards 
provided for in “AAR specifications for the 
construction of new passenger equipment 
cars” adopted by the Association of Amer- 
ican Railroads on March 31, 1939, in any 
subsequent revisions of those specifications, 
or in any subsequent safety standards which 
receive similar general acceptance as the 
standard for the industry. Award of the 
contract to build the cars shall be made to 
the lowest responsible bidder. Other bid- 
ders shall not have the privilege of partici- 
pating in the contract by the device of 
equalizing bids or meeting the low bid un- 
less the successful bidder so agrees, except 
upon a showing that the successful bidder 
has inadequate plant capacity, or is other- 
wise unable to build all of the cars within 
a reasonable time. Pullman shall have the 
right to reject all bids and request the sub- 
mission of new ones. A statement showing 
the total amount of each of the bids, and 
the number and type of cars involved, shall 
be available for inspection by all bidders, 
and by all the railroads with which Pullman 
has operating contracts. 


20. Any orders, contracts, arrangements 
or understandings, existing on the effective 
date of this judgment, between Standard 
and any railroad, whereby Standard is to 
build for such railroad, now or in the future, 
passenger rolling stock for use in any train 
in which Pullman is to operate sleeping cars, 
shall be subject to cancellation at the option 
of such railroad within sixty days after the 
effective date of this judgment, except as to 
the particular cars on which Standard has 
actually begun construction or has made 
expenditures or binding commitments for 
materials, parts, specialties, pigs, dies, tem- 
plates, formers, patterns, or tools specifically 
for use in the construction thereof. 


C. Railroad Purchases of Used Sleeping Cars. 


21. From and after the approval by the 
Court of a plan for the separation of the 
Sleeping Car Business from the Manufac- 
turing Business as provided in paragraphs 9 
and 1] above, Pullman shall sell to any rail- 
road that has an operating contract with 
Pullman for the furnishing, or furnishing 
and servicing, of sleeping cars, and any such 
railroad shall have the right to purchase 
from Pullman, used sleeping cars on such 
terms as shall be set forth in the order of 
the Court approving the plan of separation. 
The railroad shall exercise this right to pur- 
chase within six months of the expiration or 
other termination of the contract. Pullman 
shall not, without the prior consent of this 
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Court, sell any used sleeping car to any 
purchaser prior to the approval by this 
Court of the plan of separation provided for 
in paragraphs 9 and 11 above. 


D. Servicing Railroad Owned Cars. 


22. Pullman, as long as it continues in 
the sleeping car business, at the request of 
any railroad shall offer upon reasonable and 
non-discriminatory terms to service, and, if 
a contract providing therefor is made with 
such railroad, shall service any sleeping car 
owned by such railroad while it is on the 
lines of such railroad and on any of the 
through lines in which such railroad partici- 
pates, provided that Pullman shall be re- 
quired to service only railroad owned 
sleeping cars, the structures of which meet 
the safety standards provided for in “AAR 
specifications for the construction of new 
passenger equipment cars” adopted by the 
Association of American» Railroads on 
March 31, 1939, in any subsequent revisions 
of those specifications, or in any subsequent 
safety standards that receive similar gen- 
eral acceptance as the standard for the in- 
dustry. For the purposes of this paragraph, 
any sleeping car of which a railroad has the 
possession and use for the purpose of offer- 
ing sleeping accommodations to the pub- 
lic, irrespective of whether the title to such 
car is vested in such railroad, or in some 
one else, shall be considered a railroad 
owned sleeping car. 


E. Partial Operation. 


23. Pullman, as long as it continues in 
the sleeping car business, shall offer upon 
reasonable and non-discriminatory terms to 
service, or furnish and service, and, if a 
contract providing therefor is made with 
such railroad, shall service, or furnish and 
service, sleeping cars on any line of any 
railroad at the request of such railroad, to 
the extent that cars are available, even 
though sleeping cars are about to be or are 
being furnished, serviced, or furnished and 
serviced, on other lines of the same railroad 
by the railroad itself or by some third party. 

24. If any railroad shall so request, Pull- 
man, as long as it continues in the sleeping 
car business, shall offer upon reasonable and 
non-discriminatory terms to furnish and 
service and, if a contract providing therefor 
is made with such railroad, shall furnish 
and service cars from the pool of sleeping 
cars owned and operated by Pullman, to 
the extent that cars are available, for the 
purpose of meeting all or a part of the peak 
or seasonable demands for sleeping car ac- 
commodations on the lines of such railroad, 
irrespective of whether or not such railroad 
has a contract or agreement with Pullman 
whereby Pullman is to furnish, service, or 
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furnish and service, sleeping cars to meet 
all or a part of the normal requirements of 
such railroad. 


F. Through Line Operation. 


25. If any railroad is or becomes a party 
to any arrangement for a joint through 
sleeping car line with any other railroad or 
railroads, Pullman, as long as it continues 
in the sleeping car business, shall upon re- 
quest of such railroad offer and agree upon 
reasonable and non-discriminatory terms to 
furnish and service out of its then available 
equipment such railroad’s quota under the 
through line arrangement of sleeping cars 
required for such joint through sleeping 
car line. 


G. Exclusive Right Clause. 


26. Pullman shal] not agree upon, insert 
in any contract, or enforce any so-called 
“Exclusive Right” clause, or any similar 
provision, which shall give or purport to 
give to Pullman the exclusive right to fur- 
nish, service, or furnish and service, all of 
the sleeping cars on any railroad, or all of 
the sleeping car service of any particular 
type on any railroad, or which shall require 
that the railroad deal only with Pullman in 
the matter of furnishing, servicing, or fur- 
nishing and servicing, sleeping cars. Any 
clause in any existing contract between Pull- 
man and any railroad which purports to 
grant such exclusive or similar right to 
Pullman is hereby declared to be and is 
henceforth unlawful, void and of no effect. 


H. Acquisition of Competitors. 


27. Pullman and Standard shall not merge, 
consolidate, or otherwise combine with, and 
shall not acquire any ownership or control, 
direct or indirect or through agents, trustees, 
representatives, or nominees, in or over the 
assets, properties, business, capital stock, 
bonds, or other evidence of indebtedness of, 
any person, associations, or corporations en- 
gaged in the business of furnishing, serv- 
icing, manufacturing, or selling, sleeping 
cars, except with the approval of this Court, 
granted after a showing by Pullman or 
Standard that such acquisition, merger, con- 
solidation, or other combination, does not 
and is not intended to have the effect of 
unreasonably restraining trade or of creat- 
ing a monopoly in the furnishing, servicing, 
manufacturing, or selling, of sleeping cars. 
Due notice of any application for such ap- 
proval shall be given the Attorney General. 
This paragraph shall not be construed to 
forbid the purchase or other acquisition by 
either Pullman or Standard of goods and 
materials in the ordinary course of its busi- 
ness, or to prevent the merger, consolida- 
tion, or other reorganization of any or all of 
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the companies composing either Pullman or 
Standard. 
28. From and after the separation of the 


Sleeping Car Business from the Manufac- 


turing Business, Pullman shall not employ, 
or elect, or permit to continue in office, as 
an officer or director of Pullman, any person 
who is also an officer or director of any 
railroad company that offers sleeping car 
service to the public on any of its lines. 


I. Inconsistent Contract Provisions Void. 


29. Any contract, agreement, or under- 
standing between Pullman and any railroad 
that is in force and effect during all or any 
part of the period of time beginning one 
year from the effective date of this judg- 
ment and ending one year after the formal 
termination of the present war shall be sub- 
ject to cancellation by such railroad at any 
time, provided that such railroad shall give 
to Pullman six months’ notice of such can- 
cellation. Such cancellation shall void the 
contract obligation, if any, of such railroad 
to buy the new-type lightweight cars fur- 
nished by Pullman to such railroad at its 
request upon the cancellation or termination 
of the contract. 


30. To the extent that the provisions of 
any existing contracts, agreements, arrange- 
ments, or understandings, between Pullman 
and any railroads are inconsistent with any 
specific provisions of this judgment, such 
provisions are hereby declared to be and are 
henceforth unlawful, void and of no effect. 


J. Miscellaneous Provisions. 


31. Nothing in this judgment contained 
shall be construed as depriving the Inter- 
state Commerce Commission of its juris- 
diction over contracts between carriers under 
Section 5(1) or other provisions of the In- 
terstate Commerce Act. 


32. For the purpose of assisting the At- 
torney General to secure compliance with 
this judgment, and for no other purpose, 
Pullman, Standard, their respective officers, 
directors, agents and employees and each 
of them, on written request of the Attorney 
General, or of the Assistant Attorney Gen- 
eral in charge of antitrust matters, reason- 
ably made to the principal office of such 
corporations, subject to any legally recog- 
nized privilege, (1) shall permit duly au- 
thorized representatives of the Department 
of Justice to have access, during the office 
hours of such corporations, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of any 
of the corporations relating to any matters 
contained in this judgment; (2) shall permit 
duly authorized representatives of the De- 
partment of Justice subject to the reason- 
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able convenience of such corporations, but 
without restraint or interference, to interview 
officers, directors, or employees of such cor- 
porations, who may have counsel present, 


regarding any matters contained in this’ 


judgment; (3) shall submit such reports in 
respect of any matters as may from time to 
time be reasonably necessary for the proper 
enforcement of this judgment. Information 
obtained by the means permitted in this 
paragraph shall not be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of the Department of Justice, 
except in the course of legal proceedings 
for the purpose of securing compliance with 
this judgment in which the United States 
is a party, or as is otherwise required by law. 


33. Jurisdiction of this cause, and of the 
parties hereto, is retained by the Court for 
the purpose of enabling any of the parties 
to this judgment, or any other person or 
corporation that may hereafter become bound, 
in whole or in part, thereby, to apply to the 
Court at any time for such further orders, 
modifications, vacations or directions as may 
be necessary or appropriate: 


(a) For the construction or jcarnying out of 
this judgment, | 


(b) For the enforcement of compliance there- 
with and the punishment of violations thereof, 


(c) For the carrying out of any plan or plans 
of separation that may be approved by the 
Court, 


(d) For the separation of the Sleeping Car 
Business from the Manufacturing Business by 
the disposition of the Business not specified for 
disposition by Pullman Incorporated in its elec- 
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tion made under paragraph 7, in case the Court 
finds it is impracticable to dispose in the man- 
ner provided for in paragraph 11 of the Business 
specified for disposition in the election, 


(e) Whenever by reason of changes of any 
facts, circumstances, conditions or law, the pro- 
visions of this judgment may have become in- 
appropriate, improper, oppressive or no longer 
necessary to maintain conditions in harmony 
with the law, and 


(f) For any other reason that the Court may 
deem sufficient. 


34. Within thirty days after the effective 
date of this judgment, defendant The Pull- 
man Company shall send to each railroad 
over whose lines it furnishes, services, or 
furnishes and services, sleeping cars, and 
defendant Pullman-Standard Car Manufac- 
turing Company shall send to every railroad 
with which it has any order, contract, ar- 
rangement or understanding for the manu- 
facture of passenger rolling stock, a copy 
of this judgment. Within twenty days of 
the sending of such copies, such defendants 
shall file with this Court and with the As- 
sistant Attorney General in charge of the 
Antitrust Division a list of the HUE Ea to 
which such copies were sent. 


35. This judgment shall take effect at the 
expiration of sixty days from the date of 
its entry unless within that time an appeal 
is taken, in which event it shal! take effect 
on the day on which the mandate of the 
Supreme Court is filed in this Court. 


36. The plaintiff shall recover from the 
Corporate Defendants herein jointly and 
severally all the costs of this suit. 
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[157,243] Columbia Gas & Electric Corporation v. American Fuel and Power Com- 
pany, etc., Inland Gas Corporation, Kentucky Fuel Gas Corporation, et al. 


Supreme Court of the United States. No. 814, October Term, 1943. May 22, 1944. ° 
Appeal from the United States District Court for the Eastern District of Kentucky. 


_ The Expediting Act, providing that an appeal from the final decree of a district court 

lies only to the Supreme Court in anti-trust suits in equity wherein the United States 
is complainant, does not apply to the judgment of a district court rejecting certain claims 
in bankruptcy proceedings on the ground that appellant had acquired and used the sub- 
jects of its claims in the prosecution of a conspiracy to acquire control of the debtors 
in violation of the anti-trust laws, even though the United States intervened in order to 
object to the allowance of gppellant’s claims. A bankruptcy proceeding is not itself a suit 
in equity; the United States is not complainant in this case; nor is the case brought under 
the anti-trust laws of the United States. The intervention of the United States in the pro- 
ceeding does not so alter it as to make it a suit in equity within the meaning of Section 2 
of the Expediting Act. Appeal from the district court decision is dismissed for want 
of jurisdiction. 


There is no intimation in Section 1 of the Expediting Act that there is authority for 
convening a district court of three judges to sit as a bankruptcy court for the trial 
of an issue in bankruptcy because it involves the determinatiori of questions arising under 
the anti-trust laws. The United States as intervenor in a bankruptcy proceeding limited 
to the allowance of claims or their rejection, if found to have been acquired in violation 
of the anti-trust laws, could not invoke the procedure for trial of that issue by a court 


of three judges. 


See the Expediting Act, Vol. 1, 780; the Sherman Act annotations, Vol. 1, J 1210.365, 1610.275, 
1610.612, and 1660.254; and the Clayton Act annotated, Vol. 1, § 2027.25. 


Dismissing an appeal from DC Ky., reported in 1941-1943 Court Decisions Supp. 


{| 52,978. 


For appellant: Floyd C. Williams, Frank W. Cattle, Cincinnati, Ohio. 


[U. S. Moves to Dismiss Appeal] 


Per CurtAmM: This is an appeal from a 
judgment of the District Court directiy to 
this Court, taken under §2 of the Expedit- 
ing Act of February 11, 1903, 32 Stat. 823, 
as amended, 15 U.S. C. $29. The United 
States, as an intervenor in the District Court 
and appellee here, has moved to dismiss the 
appeal as unauthorized by the Expediting 
Act. 


[Proceedings in Bankruptcy for 
Reorganization] 


Separate proceedings were brought in 
bankruptcy in the District Court under Chap- 
ter X of the Bankruptcy Act for the re- 
organization of the three appellee debtors, 
American Fuel and Power Company, and 
two of its subsidiaries, Inland Gas Corpora- 
tion and Kentucky Fuel Gas Corpordtion. 
Appellant Columbia Gas & Electric Cor- 
poration filed its proofs of claim in the re- 
organization proceedings as the owner and 
holder of stock, and of notes and bonds and 
open accounts of the debtors. 


[Claims Acquired in Violation of Anti-Trust 
Laws To Be Rejected] 


The District Court, on application of the 
debtors’ trustees, entered an order in the 
bankruptcy proceedings approving a pro- 
posed compromise settlement of all of ap- 
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pellant’s claims against the debtors. On 
appeal by certain creditors the Circuit Court 
of Appeals for the Sixth Circuit reversed. 
122 Bin2d.7223,, it, heldsthat= thes tacts ot 
record disclosed that appellant Columbia’s 
stock and money claims against the debtors 
had been acquired and used by it to secure 
control of them in violation of the Sherman 
and Clayton Anti-Trust Acts and were con- 
sequently not provable or allowable claims 
in a bankruptcy reorganization. It accord- 
ingly remanded the cause to the District 
Court with instructions that all claims 
against the debtor, which Columbia had ac- 
quired in violation of the federal anti-trust 
laws, be rejected. But its opinion pointed 
out that appellant had not appeared in the 
proceeding in the District Court for the 
approval of the proposed compromise and 
it was consequently not bound by the ap- 
pellate court’s findings of fact in that pro- 
ceeding. 


[Intervention by U. S.] 


After the remand the District Court granted 
the application of the United States to be 
allowed to intervene in the bankruptcy pro- 
ceedings. The United States’ petition for 
intervention asserted that it was concerned 
in arresting any action of the bankruptcy 
court which might tend to defeat or curtail 
the relief to which it might be entitled in 
a pending equity suit which it had brought 
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against appellant in the District Court for 
Delaware. The purpose of this latter suit 
was to restrain appellant from violations of 
the anti-trust laws by the control of the 
debtors through the acquisition and holding 
of the same stock and money obligations, 
as are the subjects of appellant’s claims in 
this proceeding. 


[Appeal from Rejection of Appellant’s 
Claims] 


The United States, as intervenor, and cer- 
tain creditors filed objections to the allow- 
ance of appellant’s claims in bankruptcy. 
The proceedings on the claims were con- 
solidated for hearing and after a trial in 
which appellant participated, the District 
Court found that appellant had acquired and 
used the subjects of its claims in the prose- 
cution of a conspiracy to acquire control of 
the debtors in violation of the anti-trust 
laws. It gave judgment rejecting appel- 
lant’s claims as not provable or allowable 
in bankruptcy. From this judgment ap- 
pellant has taken the present appeal to this 
Court under §2 of the Expediting Act. It 
has also appealed to the Court of. Appeals 
for the Sixth Circuit. 


[Expediting Act] 


Section 2 of the Expediting Act, as found 
in 15 U. S. C. § 29, provides, “In every suit 
in equity brought in any district court of the 
United States under sections 1-7 or 15° of 
this title [provisions of the Sherman and 
Clayton Acts] wherein the United States is 
complainant, an appeal from the final decree 
of the district court will lie only to the 
Supreme Court. .. .” Accordingly, to be 
appealable to this Court under the provi- 
sions of this section, the present proceed- 
ing must be a “suit in equity” “brought” in 
a district court “wherein the United States 
is complainant”. 

The nature of the equity suit, referred to 
in §2 of the Expediting Act, is defined and 
restricted by 15 U. S. C. § 4, which author- 
izes the United States to bring equity suits 
for enforcement of the Sherman Act. Sec- 
tion 4 invests the district courts with juris- 


1 Section 2 of the Expediting Act, as enacted 
in 1903, 32 Stat. 823, referred merely to suits in 
equity ‘‘under any of said Acts,’’ the ‘‘said Acts”’ 
being those referred to in § 1 of the Act, i.e., the 
Sherman Act, the Interstate Commerce Act, and 
“any other Acts having a like purpose that here- 
after may be enacted’’. The compilers of the 
United States Code, in place of ‘‘any of said 
Acts’’, refer only to §§ 1-7 and 15 of Title 15 of 
the Code. It is not apparent why §15 is in- 
cluded, since it provides for the recovery of treble 
damages for violation of the anti-trust laws, and 
since the United States is not authorized by the 
section to maintain such a suit. See United 
States v. Cooper Corp., 312 U. S. 600. It is prob- 
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diction to “prevent and restrain violations 
of sections 1-7 and 15 of this title’, and 
makes it the duty of the United States at- 
torneys in their districts under direction of 
the Attorney General “to institute proceed- 
ings in equity to prevent and restrain such 
violations”. Section 25 of 15 U. S. C. makes 
provision for like suits in equity to be 
brought under the direction of the Attorney 
General to “prevent and restrain violations” 
of provisions of the Clayton Act embodied 
in USP WeS.2 CSS nls A=? eanrdecZ-27e 
Such a suit browght under § 14 was held to 
be appealable directly from the district court 
to this Court in International Machines Corp. 
v. United States, 298 U. S. 131. 

By 15 U. S. C. § 28, derived from §1 of 
the Expediting Act of 1903, it was provided 
that in any suit in equity brought in any 
district court of the United States under 
§§ 1-7 or §15 of that title “wherein the 
United States is complainant’, the Attorney 
General may file in court a certificate of 
public importance and that thereupon such 
case shall be given precedence over others, 
shall be in every way expedited, and shall be 
assigned for hearing before a court of three 
judges selected as provided in the section.’ 


[Bankruptcy Suit in Which U. S. Intervenes 
Not Within Expediting Act] 


The present is a bankruptcy proceeding, 
and even though a court of bankruptcy 
possesses and may exercise equity powers in 
the disposition of suits in bankruptcy, see 
Bankruptcy Act §2, 11 U.S. C. §11; Secun- 
ties and Exchange Commission v. United 
States Realty Co., 310 U. S. 434, 455 and 
cases cited, a bankruptcy proceeding is not 
itself a suit in equity either by statutory 
definition or in common _ understanding. 
This bankruptcy proceeding is not one 
“wherein the United States is complainant”, 
nor is it brought under the anti-trust laws 
of the United States and we cannot say that 
the intervention of the United States in this 
proceeding has so altered it as to make it a 
suit in equity within the meaning of §2 of 
the Expediting Act. 

By its petition and intervention the United 
States has aligned itself with the debtors’ 


able that the compilers of the Code intended to 
refer to 29 U. S. C. § 25, which is § 15 of the 
Clayton Act and which is discussed in the text 
of this opinion. 

2? By Act of April 6, 1942, § 1, 56 Stat. 198, this 
section was amended so as to include ‘‘any civil 
action’’ brought in a district court under the 
anti-trust laws in which the United States ‘‘is 
plaintiff’. Congress, insofar as it may have ex- 
tended the procedure for a trial by a district 
court of three judges to proceedings other than 
suits in equity, has nevertheless left unamended 
§ 2 of the Expediting Act, which restricted direct 
appeals to the Supreme Court to suits in equity 
wherein the United States is complainant. 
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trustees, who are asking only to have ap- 
pellant’s claims rejected. The United States 
likewise, by its petition in intervention, 
asked that the District Court adjudge that 
appellant’s claims against the debtors be 
rejected and that appellant take nothing by 
them. As an intervenor the United States 
was limited to the field of litigation open 
to the original parties. Chandler Co. v. 
Brandtjen, Inc., 296 U.S. 53, 57-60 and cases 
cited; Vinson v. Washington Gas Light Co., 
No. 396, decided March 27, 1944. The posi- 
tion of the trustees in the proceeding for 
allowance of appellant’s claims, conducted in 
conformity to the mandate of the Circuit 
Court of Appeals, was not that of complain- 
ants in an equity suit. The trustees did not 
seek in that proceeding, nor were they 
authorized to seek, equitable relief for the 
prevention of future violations. They were 
rather in the position of defendants resist- 
ing the claims of appellant on the ground 
that its claims were tainted with illegality 
because of its past conduct in acquiring 
them. No more than the trustees, could 
the United States be said to be a complain- 
ant in a suit in equity, such as is defined by 
15 U. S. C. §4, “to prevent and restrain 
violations” of the anti-trust laws. 

It js of some significance also that the 
suits in equity referred to by § 2 of the Ex- 
pediting Act are the suits which under 15 
U. S. C. §28 are required, on certification 
of the Attorney General, to be expedited in 
the District Court and to be tried there by 
a court of three judges. But we find no 
intimation in § 28 that there is authority for 
convening a district court of three judges to 
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sit as a bankruptcy court for the trial of an 
issue in bankruptcy because it involves the 
determination of questions arising under the 
anti-trust laws, and we think that the United - 
States as intervenor in a bankruptcy pro- 
ceeding limited to the allowance of claims 
or their rejection, if found to have been ac- 
quired in violation of the anti-trust laws, 
could not invoke the procedure for trial of 
that issue by a court of three judges. 


[Appeal Dismissed for Want of Jurisdiction] 


We conclude that the order in interven- 
tion authorized the Government to urge the 
rejection of appellant’s claims in the bank- 
ruptcy proceeding; that in so doing it was 
not acting as a complainant in an equity suit 
within the meaning of § 2 of the Expediting 
Act, and consequently no appeal lies to this 
Court from the order of the District Court 
rejecting appellant’s claims. The appeal 
will therefore be dismissed for want of 
jurisdiction of this Court to entertain it. 
Since appellant has also taken an appeal to 
the Circuit Court of Appeals, we need not 
exercise our supervisory power to vacate 
the judgment below, in order to permit a 
proper appeal to be taken. Waulentz v. Sover- 
eign Camp, 306 U. S. 573, 582; cf. Gully v. 
Interstate Nat. Gas. Co., 292 U.S. 16; Okla- 
homa Gas Co. v. Oklahoma Packing Con 292 
U. S. 386, 392; Jameson & Co. v. Morgenthau, 
307 U. S. 171, 174; Phillips v. United States, 
312 U. S. 246, 254. 

Dismissed. 

Mr. Justice Doucrias and Mr. Justice JACK- 
sON took no part in the consideration or 
decision of this case. 


[1 57,244] Opinion of the Attorney General of Texas. 
Opinion No. 0-5611, addressed to Benton Coopwood, District Attorney, Travis County, 


Austin, Texas, by Assistant Attorney General Elbert Hooper, approved September 21, 
1943, by Attorney General Gerald C. Mann. 


The acceptance and publication by a newspaper publisher of an advertisement by a 
whiskey distiller stating the ceiling prices fixed by the Federal Office of Price Adminis- 
tration does not contravene the laws of Texas prohibiting trusts and conspiracies against 
trade. So long as such advertisement is prepared, accepted and published under circum- 
stances where it is free of any agreements within the maximum range of prices fixed by 
executive authority to accomplish any unlawful purpose denounced by the anti-trust laws 
of Texas, it may be done without the parties being subject to criminal prosecution upon 
that ground. 

See the Texas anti-trust laws, Vol. 2, 1 8836. 


[Question] 


A newspaper publisher in a wet area of 
Travis County has been tendered a whiskey 
adverstisement by a distiller. In addition to 
an illustration of the product and | other 
descriptive matter the advertisement is cap- 
tioned “O. P. A. Ceiling Prices.” This is 
followed with the representation in effect 
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that under Regulation M. P. R. #445, the 
ceiling prices fixed by the Office of Price 
Administration on this product are among 
others, $2.00 for a pint of bottled-in-bond © 
whiskey and $1.81 for a pint of 93 proof 
whiskey. 

You confirm the representations of fact 
made in the proposed advertisement by stat- 
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ing that the maximum prices so included 
were in fact determined by the Office of 
Price Administration pursuant to the terms 
of its Maximum Price Regulation No. 455, 
issued August 9, 1943 and became effective 
on August 14, 1943. 

Upon your statement of the matter, as 
above outlined, you desire to be advised 
whether acceptance and publication of the 
advertisement would be violative of the anti- 
trust or any other laws of the state. 


[Power of Congress to Fix Maximum Prices] 


As we view the matter there is an 
incidental and an ultimate question of law 
involved in deciding the answer to your in- 
quiry. The incidental question concerns the 
power of Congress, under the circumstances, 
to fix the maximum prices of commodities 
in this state. The Emergency Price Control 
Act of 1942 is arn emergency war measure. 
In the interest of the national defense and 
security and for the purpose of making effec- 
tive the prosecution of the present war, the 
President is given extraordinary powers to 
stabilize prices. These powers are to 
terminate on June 30, 1944. Title 50, App. 
section 901, U. S. C. A. 

Sec. 92 specifically authorizes the Presi- 
dent, through the Price Administrator, by 
regulation or order, to establish such maxi- 
mum commodity prices as in his judgment 
will be fair and equitable and as will effectu- 
ate the high purposes of the act. There is 
ample authority under the Federal Consti- 
tution for the exertion by the Congress and 
the President of such of the nation’s war 
powers as fixing commodity prices. 


[Similar Lever Act Upheld] 


The Congress passed a similar law, known 
as the Lever Act, that was in force during 
World War I., It empowered the President, 
as does the present law, to fix commodity 
prices. Under its terms the President fixed 
the price of $3.00 per ton for coal at the 
mines. The validity of the President’s order 
was questioned in Highland v. Russell Car & 
Snow Plow Co., 279 U. S. 601; 73 L. Ed. 688. 


In that case the Supreme Court of the 
United States said: 


“Under the Constitution, and subject to the 
safeguards there set for the protection of life, 
liberty and property . . ., the Congress and the 
President exert the war power of the nation, and 
they have wide discretion as to the means to be 
employed to carry on... The measures here 
challenged are supported by a strong presump- 
tion of validity, and they may not be set aside 
unless clearly shown to be arbitrary and repug- 
nant to the Constituiton ... The principal pur- 
pose of the Lever Act was to enable the President 
to provide... things necessary to prosecute the 
war. As applied to the coal in question, the 
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statute and executive orders were not... 
repugnant to the due process clause of the 5th 
Amendment.” 


[Order of Agency Is Supreme Law of Land] 


We think under the reasoning of that high 
authority there surely is at least as much 
warrant in 1943 for an executive order fix- 
ing the maximum price of a pint of bottled- 
in-bond whiskey at $2.00 as there was in 
1917 for fixing the price of a ton of coal at 
$3.00. Now, as then, the appropriate agency 
having acted presumptively in accordance 
with the act of Congress, its order is the 
supreme law of the land on this subject. 


[No Violation of Texas Anti-Trust Laws] 


Since, under your statement of the case, 
the price in question is fixed by law and it 
is proposed by the affected parties to ac- 
cept and publish the same as such, it is 
difficult to perceive how such an act would 
contravene the laws of Texas prohibiting 
trusts and conspiracies against trade. The 
price here is fixed, not by any agreement or 
understanding between those engaged in 
the liquor business or between them and the 
publisher as is denounced by Ch. 3, of Title 
19, V. P. C. of Texas, but is fixed and im- 
posed upon them by the President of the 
United States pursuant to the act of the 
Congress. And so long as such an adver- 
tisement is prepared, accepted and published 
under circumstances where it is innocent or 
free of any agreements, arrangements or 
conspiracies within the maximum range of 
prices fixed by execuvive authority to ac- 
complish any unlawful purpose denounced 
by the anti-trust laws of Texas, it may be 
done without the parties being subject to 
criminal prosecution upon that ground. 


[Relation of Federal War Measures to 
Texas Anti-Trust Laws] 


While the acts you describe do not sug- 
gest a violation of law, we think it appro- 
priate to quote from a statement of policy 
made by the Attorney General of Texas on 
May 28, 1942, upon the subject of the rela- 
tion of Federal war measures to the Texas 
anti-trust laws. Among other things he de- 
clared: 


“Many of the recent orders and authorized 
conservation programs of the War Production 
Board, the Office of Defense Transportation, and 
other Federal agencies, while designed solely 
for the purpose of furthering the conduct of the 
war, are in direct conflict with the anti-trust 
laws of Texas, inasmuch as they authorize agree- 
ments which will reduce competition in the 
production, distribution and sale of commodities 
and services. But when such orders and au- 
thorized programs are promulgated by virtue 
of executive order of the President, issued under 
authorization of Federal law in view of the war 
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emergency, this Department will not interfere 
with legitimate agreements made and used for 
the sole purpose of complying with such orders 
and authorizations. We adhere and subscribe to 
the doctrine that ‘the power of Congress in 
the emergency of war is supreme, and local laws 
must yield when they conflict with it.’ 

“But the anti-trust laws of this State are still 
in force insofar as they do not conflict with war 
emergency measures adopted by the Federal 
Government. And no group of persons is au- 
thorized to use the conservation of tires, trans- 
portation, or any other essential commodity or 
service, as a cloak for a conspiracy to restrain 
competition in any way which is prohibited by 
such laws, and is not directly related to the 
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conservation of such commodities and services. 
The legality of the plan and operation of any 
industrial conservation program will depend upon 
whether, as designed and put into effect, it 
exists for the sole purpose of complying with © 
Federal war emergency regulations, or in fact 
includes unreasonable restraints upon trade not 
related to the conservation program. Particular 
care should be exercised to see that such a 
program does not operate to work a practical 
exclusion of any competitor from access to the 
market, nor place unnecessary restrictions on 
sales efforts, nor deliberately handicap one con- 
sumer or group of consumers for the benefit of 
another.”’ 


[157,245] John L. Cottingham et al. v. J. Fred Engler, doing business as I. Reinhardt 


on, 


Texas Court of Civil Appeals for the Fifth Supreme Judicial District of Texas. 


No. 13,447. 


178 S. W. (2d) 148. Delivered January 28, 1944. 


Appeal from a District Court of Dallas County. 
A provision in a contract of sale of an insurance agency does not offend the Texas 


anti-trust law when it provides that the vendor will not solicit policyholders for renewals 
of policies existing on the books of the agency at the date of the sale. The vendor is not 
required by the terms of the contract to abstain from entering the insurance business for 


any period of time or in any given locality. 
See the Texas anti-trust laws, Vol. 2, | 8835. 
For appellants: 


For appellee: 
berg, Dallas, Texas. 


D. A. Frank, Dallas, Texas. 
William H. Neary and Thompson, Knight, Harris, Wright & Weis- 


Opinion rendered by Associate Justice Looney. 


[Facts of Case] 


[Digest] This appeal is from a judgment 
permanently enjoining appellants. The I. 
Reinhardt & Son insurance agency, prior to 
the transactions here involved, was owned 
ninety per cent by the estate of Charles 
Tucker and ten per cent by J. L. Cotting- 
ham. In 1942 the owners sold the agency to 
appellee. The contract of sale recited that 
the owners conveyed to him the exclusive 
property right in and to expirations of all 
policies of insurance then in effect, the ex- 
clusive property right to control and solicit 
renewals, all data of the agency and the 
exclusive right to utilize the same in connec- 
tion with the operation of an insurance 
agency, the good will of the agency together 
with all benefits naturally incident thereto, 
the exclusive right to use the name I. Rein- 
hardt & Son in connection with the opera- 
tion of an insurance agency, and certain 
properties. 

After the sale, Cottingham remained with 
the agency as an employee for a month; then 
he resigned and, with H. Whitney Barham, 
a prior employee of the agency, formed a 
partnership styled Cottingham & Barham 
for the purpose of conducting the same 
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character of business as that conducted by 
the I. Reinhardt & Son agency. 


[Proceedings Below] 


Appellee instituted the instant suit, alleg- 
ing that appellants, in violation of the con- 
tract of sale, solicited policyholders for re- 
newals of policies existing on the books of 
the I. Reinhardt & Son agency at the date 
of the sale, and caused cancellation and 
renewal of such policies. Appellee sought 
injunctive relief. The Court enjoined Cotting- 
ham individually and the partnership from 
soliciting the renewal of such policies and 
from interfering with appellee’s exclusive 
right to solicit such renewals. 


[Contention of Appellant] 


Appellants contend that the provisions of 
the sale contract giving appellee the exclu- 
sive right to solicit renewals of policies 
issued by the Reinhardt agency existing at 
the time of sale are void because in conflict ~ 
with the anti-trust code of Texas, in that 
they restrict the free pursuit of a permissible 
business, and tend to prevent or lessen compe- 
tition in the business of insurance. 
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[Contract Does Not Offend Anti-Trust Law] 


The Court does not think that the con- 
tract offends the anti-trust law, as the 
former owners of the Reinhardt agency 
were not required by any provision of the 
sale contract to abstain for any period of 
time, or in any given locality, from entering 
the local insurance agency business. 


The chief asset purchased by appellee was 
the exclusive property right in and to the 
expirations of all policies issued by the 
Reinhardt agency in force on the date of 
sale. The most valuable of these assets was 
the accumulated data pertaining to the 5,000 
policies in force, coupled with the exclusive 
right, as against the insurance companies, to 
solicit renewals and place same in any com- 
pany of the agency’s choosing. Appellee 
was entitled to be protected against efforts 
on the part of Cottingham and his partner- 
ship to take from appellee the very prop- 
erty and property rights sold. Kerr & 
Elliott v. Green Mountain etc. Ins. Co., 18 Atl. 
2d 164. 
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Owners of the Reinhardt agency conveyed 
not only the expirations and the exclusive 
right to control, solicit, write, and place re- 
newals of all nolicies written by the agency 
and in existence at the time of the sale, but 
the good will of the agency as well, together 
with all benefits naturally incident thereto, 
and this carried an implied covenant that the 
former owners would do nothing in deroga- 
tion of the grant. Sheehan v. Sheehan- 
Hackley & Co., 196 S. W. 655. The Court 
therefore overrules the contentions of ap- 
pellants that the contract in question offends 
the Anti-Trust Code of the state in any 
respect. 

[Other Contentions Overruled] 

The Court also overrules appellants’ con- 
tentions that the decree is unenforceable be- 
cause it failed to name those holding policies 
in the Reinhardt agency at the time of sale, 
and that Barham should not have been en- 
joined. 

[Judgment Enjoining Violation of Contract 
firmed) 


The judgment below is affirmed. 


[757,246] The Mercoid Corporation v. Minneapolis-Honeywell Regulator Company. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


No. 8566, 


October Term, 1943, April Session, 1944. May 22, 1944. 
Appeal from the District Court of the United States for the Northern District of 


Illinois, Eastern Division. 


An appeal from a judgment holding that plaintiff in an infringement suit had misused 


its patent in violation of the anti-trust laws, dismissing the complaint in the infringement 
suit, restraining plaintiff from violating Sections 1 and 2 of the Sherman Act and Section 3 
of the Clayton Act, and providing for three-fold damages, is dismissed on the ground 
that the United States Circuit Court of Appeals has no jurisdiction over an appeal from 
a judgment entered on the mandate of the Supreme Court, even though that judgment 
includes an injunction. The appeal goes only to the scope of the judgment on the mandate, 
and not to any new issue raised by the judgment, when the appeal contends that there is 
nothing in the Supreme Court’s opinion or mandates to require an injunction against the 
violation of the Clayton Act. When the Supreme Court states in its opinion that ap- 
pellant’s efforts to control competition in the unpatented devices violated the anti-trust 
laws, an injunction is in accord with the mandate when it restrains violation of Section 3 
of the Clayton Act as well as of Sections 1 and 2 of the Sherman Act. 


See prior decisions in the case, 1941-1943 Court Decisions Supp. { 52,881, and { 57,201; see also 
the Sherman Act annotations, Vol. 1, {| 1270.131, and 1660.301, and Section 3 of the Clayton Act, 
J 2023. 

For Mercoid: Henry, M. Huxley and George L. Wilkinson, Chicago, Ill. 

For Minneapolis-Honeywell: Bair & Freeman, Chicago, IIl. 

Before Sparks, Major and Minton, Circuit Judges. 


[Motion to Dismiss Appeal] 


Sparks, Circuit Judge: Appellee has 
moved to docket and dismiss the appeal in 
this cause for lack of jurisdiction. The 
judgment from which the appeal was taken 
was entered by the District Court upon re- 
mand from the Supreme Court which re- 
versed the judgment of this court (133 F. 
2d 811), on January 3, 1944. Mercoid Corp. 
v. Minneapolis-Honeywell Co., 320 U. S. 680. 
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[Prior Judicial Proceedings] 


The litigation was started with a suit by 
Mercoid for a declaratory judgment that the 
Freeman patent was invalid, that it did not 
infringe that patent, and that Honeywell 
had used it in violation of the anti-trust 
laws. About the same time, Honeywell 
filed suit against Mercoid for infringement 
of the Freeman patent, and in that suit, Mer- 
coid filed counterclaim asking the same re- 


Copyright 1944, Commerce Clearing House, Inc. 


(2) 6-8-44 
Report 49 


lief as in its declaratory judgment suit. The 
two were consolidated for trial. The Dis- 
trict Court held the patent valid and in- 
fringed, but held that Honeywell was using 
it as a means of controlling an unpatented 
device contrary to the rule of the Morton 
Salt case, 314 U. S. 488, hence dismissed both 
complaints. On appeal, this court affirmed 
as to validity and infringement, but reversed 
as to the violation of the anti-trust laws. 
On certiorari, the Supreme Court held that 
the efforts of Honeywell to control com- 
petition in the unpatented device did violate 
the anti-trust laws, and that Mercoid was 
entitled to be relieved against the conse- 
quences of those acts, and likewise, that 
Honeywell might not obtain from a court of 
equity any decree which directly or indi- 
rectly helped it to subvert the public policy 
underlying the grant of its patent. It there- 
fore remanded the cause to the District 
Court for proceedings in conformity with its 
opinion. 

Upon remand, the District Court entered 
the judgment from which this appeal is 
taken, vacating the final decree entered by it 
March 24, 1942, and further adjudging that 
Honeywell had been misusing the Freeman 
patent in restraint of trade, thereby violating 
the anti-trust laws, particularly Title 15, 
§§ 1, 2, and 14; dismissing its complaint, and 
issuing an injunction restraining it from 
violating the anti-trust laws, particularly 
Title 15, §§ 1, 2, and 14. The judgment also 
provided for the recovery of three-fold 
damages and attorneys’ fees and referred 
the cause to a special master for the purpose 
of ascertaining those damages and fees. 


[Points Raised by Appeal] 


The points sought to be raised by the ap- 
peal are the exclusion from the judgment 
of a finding of validity of the Freeman 
patent and its infringement by appellee, and 
the inclusion of an injunction under §3 of 
the Clayton Act (15 U. S. C. A. § 14), and 
an order for accounting and reference to a 
master. Jurisdiction of this court over the 
appeal from an interlocutory judgment is 
alleged to be based on section 129 of the 
Judicial Code, 28 U. S. C. A. § 227, provid- 
ing for appeals from interlocutory judg- 
ments granting injunctions. 


[No Jurisdiction Over Appeal from Judgment 
on Mandate of Supreme Court] 


Appellee bases its motion to dismiss the 
appeal on the ground that this court has no 
jurisdiction over an appeal from a judgment 
entered on the mandate of the Supreme 
Court, even though that judgment does in- 
clude an injunction. We think this conten- 
tion is correct. As stated in Cyclopedia of 
Federal Procedure (2d Ed.) Vol. 10, § 4887, 
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“Tt is the established rule that no appeal 
may be taken from a judgment or decree 
entered in accordance with the mandate of 
the appellate court on a prior appeal, or in 
accordance with the mandate of the Su- 
preme Court,” and at Vol. 12, § 6398, “It is 
the settled rule that if a lower federal court 
fails or refuses to give effect to or miscon- 
strues the mandate of the Supreme Court, 
the action of the court below may be con- 
trolled by the Supreme Court, either by a 
new appeal, or by mandamus, or action in 
the nature thereof * * *.” Appellant con- 
tends that these rules do not apply in this 
case for the reason that new issues remained 
to be determined on remand to the District 
Court, and that as to these new issues, 
which it alleges include the four points it 
seeks to raise by the appeal, the appeal 
will lie. 


[Appeal Goes to Construction of Mandate 
Rather Than to New Issues] 


It is clear that unless the injunctional or- 
der is in fact a new issue, the appeal must 
be dismissed, for the reason that § 129 con- 
fers jurisdiction for appeal from interlocu- 
tory orders only where such orders involve 
the issuance of an injunction. As to this, 
appellant states in its brief in opposition to 
appellee’s motion to dismiss the appeal, “We 
are not questioning that under the mandates 
the District Court should have granted an 
injunction, but there is nothing in the Su- 
preme Court’s opinion or mandates to re- 
quire an injunction against the violation of 
the Clayton Act.” This appears to us to 
be a clear admission that the appeal goes 
only to the scope of the judgment on the 
mandate and not to any new issue raised by 
the judgment. The Supreme Court stated 
in its opinion that appellant’s efforts to 
control competition in the unpatented de- 
vices plainly violated the anti-trust laws, 
hence appellee was entitled to be relieved 
against the consequences of those acts. The 
Clayton Act is an integral part of the anti- 
trust laws which the Court said were being 
violated, and those laws provide for injunc- 
tive relief against violation, hence it appears, 
apart from appellant’s admission, that the 
injunction is in accord with the mandate. 
If there is any question as to the scope of 
the relief, such question must be presented 
to the Supreme Court which decreed the 
relief. 

That the questions sought to be raised by 
the appeal go to the construction of the 
mandate rather than to any new issues left 
to be determined on the remand is further- 
indicated by the following statement from 
appellant’s brief: 

“To Honeywell, it seems clear that the only 
issue here is whether the Supreme Courf, in its 
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proceedings or mandates, determined and sent 
its command to the District Court, 
‘‘(a) to delete from its earlier judgment the 
part relating to validity, 
“‘(b) to delete the part relating to infringe- 
ment, 
“(e) to include an injunction against viola- 
tion of the Clayton Law (15 U. S. C. 14), 
“‘(d) to include an order for accounting, and 
sending the case to a Master therefor.”’ 


We think this is only to say that the only 
question here is whether the judgment of 
the District Court which includes these 
items is within the scope of the mandate of 
the Supreme Court, or exceeds the limits of 
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that mandate. That is not for this court to 
determine, but must be left to the Supreme 
Court under the principles set forth above. 
See also Ohio Oil Co. v. Thompson, 120 F. 2d 
831; and Kresge Co. v. Winget Co., 102 F. 2d 
740, where appeals were dismissed for lack 
of jurisdiction under circumstances very 
similar to those here involved. We think 
a dismissal of the cause would not be in- 
consistent with our ruling in Illinois Bell 
Telephone Co. v. Slattery, 98 F. 2d 930. 


[Appeal Dismissed] 
Appeal dismissed. 


[57,247] Walter J. Yost et al. v. Albert I. Patrick. 


The Supreme Court of Alabama. 


4 Div. 322. February 24, 1944. 


Appeal from Covington Circuit Court, in Equity. 
The Alabama statute concerning contracts in restraint of trade declares that con- 


tracts by which anyone is restrained from exercising a lawful business are void to the 
extent that they do not provide certain limitations as to time and space. The seller of a 
business may agree with the buyer to refrain from engaging in a similar business within 
a specified county, city, or part thereof, so long as the buyer carries on a like business 
therein. The statute has the effect of writing into a contract which is not so limited as 
to time and space, the statutory limitations as to time and space. A contract restraining 
the seller from engaging in a like business within a radius of fifty miles from a named 
city is construed to provide that he shall not engage in a like business within the county, 
when the area included within a radius of fifty miles is larger than the county. A con- 
tract not to engage in a like business for five years is binding for that period, or for such 
lesser period as the buyer shall continue in such business, 


A contract of sale of a lumber business, in which the corporation and its president 
agree to refrain from engaging in a similar business, does not bind the president’s son- 
in-law when the son-in-law was not a party to the contract, but purchased the assets of 
the corporation, dissolved the corporation, and then began to do business individually 


under the former corporate name. 
See the Alabama laws, Vol. 2, {| 8017. 


For appellants: Fred S. Ball, Jr.. Montgomery, Alabama; Henry C. Meader, Mont- 


gomery, Alabama. 


For appellees: W. H. Albritton of Powell, Albritton & Albritton, Andalusia, Ala- 


bama; Calvin Poole, Greenville, Alabama. 


Boutpin, Justice: The appeal is from a 
decree in equity denying an application for 
a temporary writ of injunction after hearing 
under the statute—Code, Title 7, § 1057. 

The objective of the bill is to enforce by 
injunctive process a contract binding the 
seller of a business with its good will, not 
to engage in a competing business, etc. 

The hearing was had upon a sworn bill 
and exhibits and supporting affidavit of 
Walter J. Yost, one of complainants, and 
on the demurrer and sworn answer of the 
respondent, Albert I. Patrick. The facts 
so disclosed so far as deemed essential to 
the proper disposal of this appeal are in 
substance as follows: 


Prior to and on December 3, 1940, Ewell Lum- 
ber Corporation was engaged in the lumber busi- 


{ 57,247 


ness at Ewell in Dale County, Alabama. It 
owned and operated a planing mill and finishing 
plant for resale of its products. Its lumber 
supply was acquired through the purchase of 
rough green lumber produced by local sawmills 
operating in timber areas within trucking dis- 
tance. This green lumber was stacked upon 
lumber yards and dried, then milled, processed 
and finished for resale. 

To facilitate the procurement of rough lum- 
ber, the Ewell Company at times made advances 
to local sawmill men, enabling them to buy tim- 
ber and otherwise forward their operations, 
with agreement to deliver their output at agreed 
prices. 

On December 3, 1940, this Ewell Lumber Cor- 
poration entered into a contract with McGowin 
Saw Mill Company, Inc., a corporation, looking 
to the sale of its plant and business, reciting: 
“Vendor agrees to sell, convey, transfer and 
deliver to purchaser, at the price and upon the 
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terms and conditions hereinafter stated, vendor’s 
planing plant and properties, including all ven- 
dor’s plant, structures, machinery, tools and 
appliances, at Ewell, Dale County, Alabama, said 
plant consisting of:’’ Here follows the list of 
the main items of machinery connected with the 
plant. The contract covered all real estate leases, 
The contract further recited as follows: ‘‘This 
sale and transfer of the planing mill and equip- 
ment is to be as of March 1st, 1941, or earlier 
in the event vendor has manufactured, sold and 
shipped out all its lumber now owned by it and 
on its yards prior to that date.’’ The seller was 
not to buy more lumber. 

Meanwhile, the buyer was authorized to begin 
acquiring and assembling a stock of lumber on 
the yards preparatory to the operation of the 
plant, and began to do so on the date of the 
contract. 

The complainants, Walter J. Yost et al., were 
at the time and still are engaged in a like busi- 
ness under the name of Pine Plume Lumber 
Company, their plant being located at Ozark, 
Dale County, some five miles from Ewell. On 
December 12, 1940, being within ten days after 
the contract above noted, McGowin Saw Mill 
Company, Ine., entered into a contract, also 
made exhibit to the bill, wherein the McGowin 
Saw Mill Company, Inc., assigned to Pine Plume 
Lumber Company its contract with the Ewell 
Company with the further stipulations that the 
assignee ‘should do and perform all the obliga- 
tions of the assignor. The contract was signed 
by McGowin Saw Mill Company, Inc., by W. M. 
McGowin, its president. As addenda to this con- 
tract was incorporated the following covenant: 
“1. It is a part of the consideration for this 
agreement that neither McGowin Saw Mill Com- 
pany, Inc., nor W. M. McGowin will purchase 
any rough lumber or timber for the purpose of 
manufacture, re-manufacture or finishing within 
a radius of fifty (50) miles from Ewell, Alabama, 
for a period of five years from this date.’’ 

The contract between Ewell Corporation and 
McGowin Corporation contained the following 
covenant: ‘‘It is further agreed and understood 
that vendor is not to purchase any rough lumber 
or timber for the purposes of manufacture, re- 
manufacture or finishing within a radius of fifty 
(50) miles from Ewell, Alabama, for a period of 
five (5) years from this date.’’ 


So far as appears, the Ewell Company and 
McGowin Saw Mill Company, Inc., lived up to 
their obligations and the plant passed over to 
Pine Plume Lumber Company in due time, 
whereupon this company dismantled the plant, 
sold out or removed the machinery, and there 
were no further operations at Ewell in the 
name of any of the three companies. The com- 
plainants never operated in either the name of 
Ewell Company or the McGowin Company at 
Ozark, but merely sought to consolidate the two 
businesses at Ozark. From the supporting affi- 
davit it appears the primary purpose of the 
Pine Plume Lumber Company was to have an 
open field in the purchase of rough lumber for its 
plant, disclaims any lowering of the price of 
green lumber or restricting the market therefor, 
but alleges it was difficult for both plants to 
obtain sufficient lumber supply to meet their 
needs. 

Section 8 of the bill reads: ‘‘That some time 
prior to November 8, 1941, the respondent, who 
was a son-in-law of W. M. McGowin, the chief 
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owner of the stock of McGowin Saw Mill Com- 
pany, Inc., either by purchase, gift, or other- 
wise, became the owner of all or substantially all 
of the assets of McGowin Saw Mill Company, Inc., 
and having full knowledge of the fact that 
McGowin Saw Mill Company, Inc., could not as 
a corporation purchase rough lumber or lumber 
for manufacture or re-manufacture or finishing 
within a radius of fifty miles from Ewell, Ala- 
bama, for a period of five years from December 
12, 1940, and in order to evade the restrictions 
existing against said McGowin Saw Mill Com- 
pany, Inc., the respondent caused the McGowin 
Saw Mill Company, Inc., to be dissolved on No- 
vember 8, 1941, and thereupon began to do busi- 
ness individually under the name of McGowin 
Saw Mill Company and did and still does con- 
tinue to, purchase rough lumber or lumber for 
re-manufacture or finishing within a radius of 
fifty miles of Ewell, Alabama, and particularly 
at Ewell, Alabama, contrary to the restriction 
set out in said assignment of December 12, 1940.’’ 

The bill prayed ‘‘that a temporary restrain- 
ing order be issued after such notice and hearing 
as may be prescribed by the court restraining 
and enjoining the respondent from purchasing 
any rough lumber or lumber for the purpose of 
manufacture or re-manufacture or finishing with- 
in a radius of fifty miles from Ewell, Alabama.”’ 

The sworn answer of respondent Patrick dis- 
closed he was a minority stockholder in the 
McGowin Saw Mill Company, Inc.; that he 
bought out all of its assets and paid for them; 
that thereupon the corporation was dissolved by 
action of the stockholders; that he had no con- 
nection with the operation of any plant at Ewell; 
that in fact the corporation never operated the 
plant in its own name or in the name of the 
Ewell Company, having sold out to the com- 
plainant company before the McGowin Corpora- 
tion took over. He denies that he was bound 
by the contract with the complainants which was 
signed by the corporation and W. M. McGowin, 
who was the chief stockholder; that he is not now 
purchasing and has never purchased rough lum- 
ber or lumber for the purpose of manufacture, 
re-manufacture or finishing within a radius of 
fifty miles of Ewell, Alabama, or at Ewell, Ala- 
bama, but that he has purchased and is still 
purchasing rough lumber or lumber within a 
radius of fifty miles of Ewell, Alabama, or at 
Ewell, Alabama. He admits having knowledge 
of the covenants, supra. 

The bill is aimed at the protection of the good 
will of the business said to have passed from 
Ewell Corporation to McGowin Corporation, 
thence to Pine Plume Lumber Company. 


[Appellant's Argument] 


Appellant’s argument in brief begins: 
“1. Is the agreement unlawful? 

“The Alabama statute (Title 9, Section 
23) makes agreements of this nature valid 
when made in connection with the sale of 
the good will of a business.” 


[Alabama Statute] 


In considering the transactions here pre- 
sented, and the measure of relief sought 
by the bill, we deem it important to con- 
sider our entire statute dealing with con- 
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tracts not to engage in any lawful business. 
This statute first appeared in three sections, 
6826, 6827 and 6828 of the Code of 1923, 


reading as follows: 


“6826. Contract in restraint of trade, void.— 
Every contract by which any one is restrained 
from exercising a lawful profession, trade, or 
business of any kind, otherwise than is provided 
by the next two sections, is to-that extent, void. 

“6827. Exception in favor of sale of goodwill.— 
One who sells the goodwill of a business may 
agree with the buyer to refrain from carrying 
on a similar business within a specified county, 
city, or a part thereof, so long as the buyer, or 
any person deriving title to the goodwill from 
him, carries on a like business therein. 

“6828. Exceptions in favor of partnership 
arrangements.—Partners may, upon or in antici- 
pation of a dissolution of the partnership, agree 
that none of them will carry on a similar busi- 
ness within the same county, city or town where 
the partnership business has been transacted, 
or within a specified part thereof.’’ 


Section 6827 was amended by Act of 1931 
(General Acts 1931, page 647) to read: 


“One who sells the good will of a business may 
agree with the buyer, and one who hires as an 
agent, servant, or employee may agree with his 
employer, to refrain from carrying on or en- 
gaging in a similar business and from soliciting 
old customers of such employer within a speci- 
fied county, city, or part thereof, so long as the 
buyer or any person deriving title to the good 
will from him, and so long as such employer 
carries on a like business therein.” 


This act added after the words “from 
carrying on” in the original section the 
words “or engaging in”; and further wrote 
in provisions permitting a contract between 
employer and employee restraining the em- 
ployee from engaging in a competing busi- 
ness within the limits of space and time 
fixed by the statute. 


As thus amended, the statute appears 
without change as §§ 22, 23 and 24, Title 9, 
Code of 1940. 


[Case Law] 


In this state; as well as elsewhere, we 
have many decisions dealing with contracts 
in restraint of trade; when valid, and when 
invalid, on grounds of public policy because 
ténding to monopoly or unduly restricting 
the right of the citizen to engage in a lawful 
business, 

Broadly speaking, it was settled that upon 
the sale of a business, and the good will 
thereof, a stipulation that the seller would 
not engage in a competing business as 
against the buyer, or one succeeding to the 
good will, was valid and enforcible by in- 
junctive process, provided the inhibition was 
reasonably limited as to time and space.— 
5 Ala. Dig. 51, 53; Maddox v. Fuller, 233 
Ala. 662, 173 So. 12; Shelton v. Shelton, 238 
Ala. 489, 192 So. 55. 
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[Similar Statutes of Other States] 


In dealing with the difficult questions 
arising out of contracts more or less in re- 
straint of trade, Alabama is not the first 
state to enact a statute like ours. 

Our original statute, in three sections, is 
a verbatim copy of the statute of California 
dating back to 1872—Deering’s Code & 
Statutes of California, §§ 1673, 1674, 1675. 
ear also, Field’s Draft of N. Y. Civ. Code, 

833. 

The state of Oklahoma has a like statute 
dating back to 1890, now appearing in the 
identical language of our original statute. 
See §§ 217, 218 and 219 of Oklahoma Stat- 
utes, 1941. ‘ 

The decisions of Oklahoma, sometimes 
citing and following the decisions of Cali- 
fornia, have several times construed the 
statute. 

Our statute being a verbatim copy of 
these older statutes, was manifestly taken 
from some one of them, and decisions ante- 
dating our statute are to be taken as per- 
suasive here. 


[Saving Clause] 


The lawmakers, for practical reasons per- 
haps, inserted a saving clause in the first 
section, now § 22, Title 9, worded “to that 
extent void.” Decisions in the parent states 
construe this to mean, as applied to the 
following section dealing with the sale of 
the good will of a business, that a contract 
restraining the seller from engaging in a 
competition business is not wholly void 
because not limited in the matter of time 
and space as per statute. 


[Unlimited Stipulations Construed as 


" Limited] 


Since § 22 declares such stipulations void 
to the extent they are not so limited, the 
result is to write into such stipulation the 

rovisions of § 23 touching time and space. 

e approve that construction. This court 
judicially knows that the area included 
within a radius of fifty miles of Ewell is 
several times larger than Dale County. A 
stipulation forbidding the seller to engage 
in a like business at any point without the 
county of Dale, and as incident thereto, buy 
lumber without regard to where it was pro- 
duced, was to that extent void. 

But such stipulation was valid and bind- 
ing on the covenantors not to engage in a 
like business at Ewell or other point in 
Dale County so long as the buyer or suc- 
cessor to the good will of the business at 
Ewell continued such business in Dale 
County. The stipulation of five years was 
binding for that period, or such lesser period 
as the buyer shall continue in such business. 
—Hartman v. Everett (Okla.), 12 P. (2d) 
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543; Wall_v. Chapman (Okla.), 202 P. 303; 
Akers v. Rappe (Cal.), 158 P. 129; Ragsdale 
v. Nagle, 106 Cal. 332; Davis v. Christopher, 
219 Ala. 346, 122 So. 406; 17 C. J. S. p. 642. 


[Sale of Good Will] 


It is not essential that the contract for 
the sale of a business expressly include the 
good will thereof. Covenants designed, in 
the nature of them, to protect the good will 
of the business being sold, imply a sale of 
the good will.—Maddox v. Fuller, supra; 
Davis v. Christopher, supra. 


[Injunction Should Be Limited in Time 
and Space| 


The bill here presented takes no note of 
the limits of space prescribed by the statute, 
nor limits the writ of injunction sought ac- 
cordingly. The entire structure, averments 
and prayer of the bill seek to enforce the 
contract as written. To grant the injunc- 
tion sought would have réstrained respond- 
ent from locating a similar plant in an 
adjoining county, if within fifty miles of 
Ewell, and there engage in buying lumber 
from sawmill men producing lumber within 
fifty miles of Ewell. 


If otherwise entitled to a temporary in- 
junction, it should be limited in time and 
place as prescribed by statute. 


[Person Not Party to Contract Not Bound 
by It] 

Turning to questions chiefly discussed in 
argument. 

Appellee insists he was not personally a 
party to the contract, and is in no way 
bound by the covenant sought to be en- 
forced. 


“‘A person who has not executed or signed the 
contract or covenant is not bound by the stipula- 
tion against engaging in business, and he may 
not be enjoined from competing with the 
ecovenantee. He may, however, be restrained 
from engaging in the business in partnership 
with, or as an employee of, the covenanter or 
seller. The seller may not make use of a cor- 
poration entity as a means of evading the obliga- 
tion of his covenant. Again, the covenant may 
be invoked to prevent competition by a member 
of the covenanter’s family. 

‘«* * * Officers and stockholders of a corporation 
who, as its agents, sell its business and good 
will are not, merely because they participate 
in the sale and, as stockholders, receive its bene- 
fits, bound by the stipulations of the contract 
against re-engaging in business; * * *.”’ 


—36 Am. Jur. 548; Herring-Hall-Marvin 
Safe Co. v. Hall, 14 LL. R.A. (N. S.) 1182, 
208 U. S. 554; Sloan v. Charlevoix State 
Savings Bank, 244 N. W. 477; Sineath v. 
Katzis, 12 S. E. (2) 671; Stots v. Miskinis, 
208 N. W. 469; Simmons vu. Johnson, 11 So. 
(2) 710; Hall Mfg. Co. v. Western Steel & 
Iron Works, L. R. A. 1916 C 620. 
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[Name Not Substantial Element of Good 
Will Sold} 


The covenant here does not purport to 
be the contract of any person, save the 
corporation and W. M. McGowin, its presi- 
dent and chief stockholder. The fact that 
W. M. McGowin is named and personally 
bound is suggestive that no other person 
was to be personally bound. The corpora- 
tion, or its president, would not have au- 
thority to Dind a stockholder as an individual 
by a contract in restraint of his right to 
engage in a lawful business, without a legal 
showing that the stockholder gave such 
authority. 


But appellants insist the respondent not 
only opened up a competing business at 
Ewell, which, conceding he had the lawful 
right to do in his own name, he could not 
lawfully conduct business under a name 
substantially the same as that of the seller, 
and thus capture and utilize for himself the 
good will attaching to the name, and then 
known by him to be the property right of 
another. 


It is said: 


“The chief elements of value in good will are 
continuity of place and continuity of name.”’ 


—24 Am. Jur. 805. 


Again: 


“All definitions of good will incorporate as one 
of the chief elements thereof the advantage 


accruing to a vendee from the old business stand, 
x ok 


“As exemplified in the definitions, another of 
the elements of good will is the name with which 
patrons of a business associate their past satis- 
faction and upon which they found their antici- 
pation of future satisfaction. The name may be 
of the place of business, the name under which 
the business is conducted, or the brand or 
trade name of the article produced. * * *.’’ 


—24 Am. Jur. 806; Collas v. Brown, 211 Ala. 
443, 100 So. 769. 


We are not prepared to hold that any 
third person with knowledge that the good 
will of a business at Ewell, including the 
good will grown out of the business name, 
had become the property right of another, 
could convert such property right to his 
own advantage by opening a competing 
business at Ewell in such name. Be that 
as it may, an all-sufficient answer is that 
it does not appear McGowin Saw Mill Com- 
pany, Inc., ever did business at Ewell of 
such duration and character as to constitute 
the name any substantial element of the. 
good will passing to Pine Plume Lumber 
Company. Moreover, it was never con- 
templated that this company employ the 
name of McGowin Corporation in its busi- 
ness at Ozark, nor was it ever so used. 
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“Good will exists as property merely as an 
incident to other property rights and is not 
susceptible of being owned and disposed of sepa- 
rately and apart from the property right to which 
it is incident.’’ 


—38 C. J. S. 951. 


“As far as dependent on locality or name, good 
will may become extinct or rendered less valu- 
able by the termination of the right to continue 
to occupy the premises, or the loss of the right 


to do business under the name theretofore used, 
wok mS 


—38 C. J. S. 953. 
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[Injunction Denied} 


We find no error in the decree under 
review. 

The foregoing expresses the views of the 
writer. 

GARDNER, C. J., Foster and StakeLy, JJ., 
concur in the result as expressed in the 
latter part of the opinion. They express 
no views as to the proper construction of 
the statutes set out in the opinion. 


Affirmed. 


[57,248] Associated Perfumers, Incorporated, v. Abe Andelman and Another. 


Supreme Judicial Court of Massachusetts. 


May 2, 1944. 


Appeals by the defendants in a suit in equity in the Superior Court from decrees 


entered by order of Fosdick, J. 


In a contract in which a chain of retail stores licensed a retailer to operate as part 


of the chain, a provision requiring the retailer to deal only in goods carried in the chain 
stores is not an illegal restraint of trade under the Massachusetts statute or at common 
law, when the chain had no monopoly and when the retailer was not restricted to the 
purchase of the chain’s own products, but was allowed to purchase substantially all 
articles of wide sale and distribution in the business. The entirely legitimate purpose of 
the provision was to protect the chain’s good will and to preserve its dealer system by 


proscribing the sale of unknown and possibly inferior brands of merchandise. 


As such 


it was not an unreasonable restraint at common law. 
Agreements not to resell for less than the price fixed by the manufacturer are valid. 
See the Massachusetts anti-trust laws, Vol. 2, {| 8395. 


For defendants: 
For plaintiff: S. C. Rand and C. Lee. 


J. L. Yesley (S. Andelman with him). 


Present: FIELD, C. J., Lummus, Qua, DoLan, RoNnAN, and WILKINS, JJ. 


{Nature of Appeal] 


Dotan, J.: This is a bill in equity to en- 
join the defendant Abe Andelman from 
engaging in business in violation of a writ- 
ten agreement between him and the plaintiff, 
and to recover damages from him and also 
from the other defendant, Max Miller, un- 
der a contract of guaranty. The defendants 
demurred to the bill of complaint and ap- 
pealed from the overruling of the demurrers. 
The grounds of the demurrers are that the 
defendants were improperly joined in the 
suit; that the bill sets forth no ground for 
equitable relief, sets forth no claim with 
sufficient definiteness and is verbose and 
argumentative; and that the plaintiff has an 
adequate remedy at law. 


[Facts Found by Master] 


The case was referred to a master who in- 
corporated the pleadings in his report. The 
relevant facts found by him are these: The 
plaintiff is a Connecticut corporation having a 
usual place of business in New Haven, Con- 
necticut. It is engaged in the manufacture and 
wholesale distribution of branded drugs, medi- 
cines, cosmetics, and other articles usually 
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offered for sale in drug stores, which articles it 
distributes in Massachusetts and in not less than 
thirteen other Atlantic seaboard States, and in 
the District of Columbia. In 1933 the plaintiff 
entered into a written contract with the Carroll 
Company, a Connecticut corporation, which oper- 
ates a chain of retail cut-rate stores in the area 
above mentioned and sells therein at retail the 
wares manufactured and distributed by the plain- 
tiff. The Carroll Company was the originator of 
the cut-rate chain store method of distribution 
of the products in question; it developed a dis- 
tinctive store front and methods of display and 
merchandising which have been effective and 
have given the Carroll Company and its name a 
place of distinction in the retail patent medicine 
and cosmetic business. By the contract between 
the Carroll Company and the plaintiff, the Car- 
roll Company licensed the plaintiff itself to 
operate or to grant to others sublicenses to 
operate ‘‘Carroll Dealer’’ retail stores employing 
the name ‘‘Carroll’’ in conjunction with the word 
“‘Dealer,’’ and to employ the Carroll Company’s 
distinctive store front, display and merchandis- 
ing methods. The contract bound the plaintiff 
to exact of sublicensees an agreement that, when 
the Carroll Company should be required by any 
manufacturer whose products it sold in its own 
stores to maintain a minimum retail price on any 
items, the sublicensees should maintain the same 
retail price. 
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On May 27, 1938, the plaintiff entered into a 
written contract with the defendant Andelman 
granting him an exclusive license to operate a 
retail store in Winchester, Massachusetts, as a 
“Carroll Dealer,’’ using the name ‘“‘Carroll’’ with 
the word ‘‘Dealer,’”’ and the aforementioned dis- 
tinctive store front, methods of display and mer- 
chandising. The contract bound the defendant 
Andelman to purchase from the plaintiff $1,800 
worth of its products or an amount equal to seven 
and one half per cent of his total retai}] sales 
per year; to carry only the plaintiff’s products 
and those competing brands listed in a ‘‘Grey 
Book"’ issued by the plaintiff, and no others; and 
to maintain the same prices on any items that 
the Carroll Company might be required to main- 
tain in its stores by other manufacturers. The 
contract authorized the plaintiff to terminate the 
arrangement upon two weeks’ notice in writing 
if the defendant Andelman should fail to pur- 
chase his stipulated quota of the plaintiff's prod- 
ucts, and to terminate it forthwith upon written 
notice in the event of any other breach. In the 
event of termination of the contract for any 
reason, the defendant Andelman covenanted not 
to engage directly or indirectly in the manufac- 
ture, sale, or distribution of drugs, cosmetics, 
patent medicines, or the like, for two years after 
the termination of the agreement, in Maine, 
New Hampshire, Vermont, Massachusetts, Rhode 
Island, Connecticut, New York, New Jersey, 
Delaware, Maryland, Pennsylvania, Virginia, 
West Virginia, Kentucky, Indiana, the District of 
Columbia, and Florida, or in any town in any 
State in which the Carroll Company or a ‘‘Car- 
roll Dealer’’ might at such time be conducting 
a general retail cosmetic or patent medicine busi- 
ness. The contract was identical with contracts 
entered into between the plaintiff and about two 
hundred thirty-three other individuals and firms 
or corporations in the eastern portion of the 
United States. 


The bill alleges that the defendant Andelman 
failed to purchase his agreed quota of mer- 
chandise; that he bought and sold products not 
contained in the ‘‘Grey Book”’ despite complaints 
by the plaintiff and repeated promises by Andel- 
man; and that he violated the price maintenance 
agreements despite complaints by the plaintiff 
and promises by Andelman. The bill further 
alleges, and the master found, that on August 4, 
1941, the plaintiff sent Andelman a written notice 
of its intention to terminate the contract effective 
August 20, 1941, but that the defendant had 
continued after the latter date and was con- 
tinuing to hold himself out to the public as a 
“Carroll Dealer,’’ using the Carroll colors, store 
front, signs and displays and the Carroll name in 
the operation of his Winchester retail store. 


The master also made the following findings: 
During the calendar years of 1939 and 1940 Andel- 
man failed to purchase his agreed quota of mer- 
chandise from the plaintiff. On several occasions 
he sold certain items at prices less than the 
Carroll Company was required to maintain under 
the ‘‘Fair Trade’ law, despite complaints by 
the plaintiff and promises by Andelman. Be- 
tween February, 1939, and August 1, 1941, Andel- 
man purchased some $500 worth of merchandise 
not contained in the ‘‘Grey Book,’’ some of which 
he sold. On complaint by the plaintiff in Novem- 
ber, 1939, he promised to refrain from such 
practice in the future, which promise was not 
made in good faith and was not kept. The ‘‘Grey 
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Book’’ contained a list of substantially all 
articles of merchandise of wide sale and distribu- 
tion in the drug and cosmetic business. Its pur- 
pose was to confine Carroll dealers to known 
articles and thus prevent them from dealing in ~ 
unknown and inferior goods to the detriment of 
the Carroll system and Carroll dealers. .There 
were sixty-eight Carroll franchise dealers in 
Massachusetts, thirty-three of whom were in the 
Greater Boston area. In addition, there were 
eleven stores owned and operated by the Car- 
roll Company in the Commonwealth. The plain- 
tiff did about four tenths of one per cent of the 
total annual dollar value of the cosmetic busi- 
ness done in Massachusetts. Andelman's viola- 
tions of his contract were known generally to 
other Carroll dealers in Massachusetts who com- 
plained to the plaintiff and threatened to do 
likewise if he was not stopped. To permit him 
to carry on as a ‘‘Carroll Dealer’’ would tend 
to promote unrest among authorized dealers in 
the area and tend to break down the entire 
system as well as to injure the good will of the 
plaintiff and of the Carroll Company. 

Prior to entering into the contract in issue 
Andelman had been employed in other cut-rate 
stores, including a ‘‘Carroll Dealer’’ store oper- 
ated by his sister, and had been manager of two 
of the stores in the Allen chain, a firm whose 
methods of operation are similar to those of the 
Carroll system, so that the Carroll methods were 
well known to him as well as to many others. 

Based on figures of other dealers similarly lo- 
cated, Andelman for the remainder of the year 
1941 should have purchased from the plaintiff 
about $1,116.67 worth of goods, on which the 
plaintiff's profit, approximately forty-five per 
cent, would have amounted to $502.50. From 
August 20, 1941, to January 10, 1942, the last 
business day before the hearings, Andelman 
“either made a profit, or, without regard as to 
whether it was profit, extracted from said busi- 
ness’’ for his own use $2,475.88. Andelman owes 
the plaintiff the sum of $22.16 for merchandise 
bought of the plaintiff before August 20, 1941. 
The plaintiff cfaims no damages on account of 
injury to its good will or that of the Carroll 
Company, and consequently none was assessed. 


[Injunction and Answer] 


The plaintiff prays for an injunction re- 
straining Andelman from using the Carroll 
Company’s type of store front, store in- 
terior, and merchandise display; from hold- 
ing himself out to the public as a “Carroll 
Dealer’; from passing off the merchandise 
of other manufacturers as products of the 
plaintiff and as products generally found in 
Carroll stores; from engaging directly or in- 
directly in the manufacture, sale, or dis- 
tribution of drugs, cosmetics, and the like, 
anywhere in the Commonwealth, or in such 
portions as the court deems equitable; and 
tor damages from Andelman and from the 
guarantor Miller. An amended answer of | 
the defendants alleges that the agreement 
and its restrictive covenant are against pub- 
lic policy and unreasonably in restraint of 
trade and are void; that there is lacking 
mutuality of obligations; and that there has 
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been-a failure of consideration on the part 
of the plaintiff and the Carroll Company. 
The master found these allegations untrue 
in so far as they be questions of fact. 


[ Objections, Decree and Appeal] 


The defendants filed three objections to 
the master’s report and, at their request, 
the master summarized the evidence perti- 
nent thereto, a stenographer having been 
appointed before the hearings. An inter- 
locutory decree was entered denying the 
motions of the parties to recommit the 
master’s report, overruling the objections 
(exceptions) thereto and confirming the re- 
port. The defendants appealed from this 
decree. A final .decree was entered in 
which the defendant Andelman was per- 
manently enjoined from making use of the 
Carroll Company’s type of store front, store 
interior and merchandise display; from 
holding himself out to the public as a “Car- 
roll Dealer”; and from passing off as prod- 
ucts of the plaintiff and as goods found only 
in Carroll stores merchandise manufactured 
by others than the plaintiff. Andelman was 
further enjoined until August 20, 1943, two 
years from the date of termination of the 
contract, from engaging in the sale of drugs, 
cosmetics, and kindred articles, within the 
cities and towns of Winchester, Arlington, 
Lexington, Stoneham, Woburn, and Med- 
ford, Massachusetts. He was ordered to 
pay to the plaintiff the sum of $524.66, said 
sum being composed of $502.50—the profits 
the plaintiff would probably have realized 
on the contract for the remainder of 1941— 
and $22.16 owed the plaintiff for goods pur- 
chased prior to the termination of the 
contract. The defendant Miller was or- 
dered to pay the above amount to the plain- 
tiff if, within sixty days, Andelman had not 
already done so, and in that event it was 
ordered that he be subrogated to the rights 
of the plaintiff against Andelman. Each of 
the defendants appealed. 


[Construction of Guaranty Contract] 


We think that a reading of the contract 
of guaranty requires the construction that 
all that the defendant Miller undertook to 
guarantee was the plaintiff’s merchandise 
account with Andelman not exceeding 
$1,000, and that the breaches set forth in 
the bill do not fall within the fair intend- 
ment of the guaranty. See L. Littlejohn & 
Co. Inc. v. Handy, 246 Mass. 370, 374, and 
cases cited. 


[Error in, Damages] 


There was error in including within the 
damages awarded to the plaintiff by the 
final decree the sum of $22.16 for merchan- 
dise purchased from the pfaintiff by Andel- 
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man, for the bill alleges no such debt and 
there is no prayer in this respect. No relief 
may be granted that is not within the scope 
of the bill. Perry v. Pye, 215 Mass. 403, 
413. Baker v. Langley, 247 Mass. 127. 
Drury v. Hartigan, 312 Mass. 175, 177, and 
cases cited. 


[Third Objection Need Not Be Considered] 


The third objection to the master’s report, 
concerning his finding of the amount of 
money extracted by Andelman from his 
own business for his own use from August 
20, 1941, to the commencement of the hear- 
ings before the master, need not be con- 
sidered, since this figure was not used in 
computing and awarding damages. 


[Propriety of Injunction Need Not Be 
Discussed] 


The propriety of the injunction against 
engaging in the retail drug and cosmetic 
business in the proscribed area for a period 
of two years from August 20, 1941, need not 
be discussed, for that period has already 
elapsed. The final decree must be modified 
in this respect. 


[License and Sublicense Not Void] 


We do not sustain the contention of the 
defendant Andelman that the license given 
by the Carroll Company to the plaintiff and 
the sublicense by the plaintiff to him is 
void. The argument is rested upon the 
established proposition of law that a trade 
name can have no existence in gross or be 
the subject of assignment apart from the 
product or business with which it has be- 
come identified. Chadwick v. Covell, 151 
Mass. 190. IWeener v. Brayton, 152 Mass. 
101, 103. Covell v. Chadwick, 153 Mass. 263, 
267. Jackman v. Calvert-Distillers Corp., 306 
Mass. 423, 426. But a trade name may be 
assigned as long as it remains associated 
with the same product or business with 
which it has become associated in the minds 
of the public. Hoxte v. Chaney, 143 Mass. 
592. Canadian Club Beverage Co. v. 
Canadian Club Corp. 268 Mass. 561, 568. 
California Wine & Liquor Corp. v. William 
Zakon & Sons, Inc. 297 Mass. 373, 378. And 
this is so although both the Carroll Com- 
pany and the plaintiff have assigned only a 
part of their business with the trade name. 
California Wine & Liquor Corp. v. William 
Zakon & Sons, Inc. 297 Mass. 373, 378. 


[Restriction as to Goods Not Illeyal 
Restraint of Trade] 


We do not concur in Andelman’s argu- 
ment that the provision of the contract 
requiring him to deal only in goods carried 
in Carroll Company stores is an illegal re- 
straint of trade both under G. L. (Ter. Ed.) 
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c. 93, §1, and at common law. That statute 
prohibits sales on condition that the purchaser 
shall not deal in the goods of any competitor. 
“It refers to dealings which make it impossible 
for one to buy certain goods to sell again, unless 
he agrees at the same time to sell them 
exclusively.” Commonwealth v. Strauss, 188 
Mass. 229, 231. “We may infer that the 
Legislature was providing for cases in 
which this particular kind of contract would 
be unfair competition as against weaker 
dealers, and would be injurious to the public 
as tending to crush ordinary competitors, 
and thus create a monopoly, from which the 
community as consumers would ultimately 
suffer.” Commonwealth v. Strauss, 191 Mass. 
545, 551. Butterick Publishing Co. v. Fisher, 
203 Mass. 122, 129-130. The master found 
that the plaintiff had no monopoly in 
Massachusetts or elsewhere. Furthermore, 
it did not restrict Andelman to the pur- 
chase of its own products, but allowed him 
to purchase substantially all articles of wide 
sale and distribution in the business. Its 
entirely legitimate purpose was merely to 
protect its own good will and to preserve 
its dealer system by proscribing the sale by 
any dealer of unknown and possibly in- 
ferior brands of merchandise. As such it 
was not an unreasonable restraint at com- 
mon law. “Under modern trade conditions 
a contract is not void at common law be- 
cause it imposes restraint upon competi- 
tion, unless that restraint is unreasonable, 
and tends to. the prejudice of the public. 
When on considering the contract in the 
light of the business and situation of the 
parties and the circumstances with refer- 
ence to which it was made, it appears that 
the restraint contracted for is for an honest 
purpose, is only such as affords a fair pro- 
tection to the legitimate interests of the 
party in whose favor it is imposed, and not 
so large as to interfere with the interests 
of the public, the restraint is held to be 
reascnable, and the contract valid.” Quincy 
Oil Co. v. Sylvester, 238 Mass. 95, 97. Con- 
tracts containing similar provisions. have 
been upheld in Palmer v. Stebbins, 3 Pick. 
188, Morse Twist Drill & Machinery Co. v. 
Morse, 103 Mass. 73, Butterick Publishing 
Co. v. Fisher, 203 Mass. 122, Atlantic Re- 
fining Co. v. Kelly, 107 N. J. Eq. 27, 30, Ferris 
v. American Brewing Co. 155 Ind. 540, 543, 
Standard Fashion Co. v. Siegel-Cooper Co. 
157 N. Y. 60, 66, and Catt v. Tourle, L. R. 4 Ch. 
654. See Williston on Contracts (Rev. ed.), 
§ 1645; Am. Law Inst. Restatement: Con- 
tracts, § 516 (e). 


[Price Maintenance Clause Valid} 


The price maintenance clause of the con- 
tract is valid. Agreements not to resell 
for less than the price fixed by the manu- 
facturer have been held -valid. Garst v. 
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Harris, 177 Mass. 72. Garst v. Charles, 187 
Mass. 144, 148-149. Butterick Publishing 
Co. v. Fisher, 203 Mass. 122. 


[Appropriation of Plaintiff’s Business 
Properly Forbidden] 


Addressing’ our attention now to the 
plaintiff's chief grievance, the plaintiff com- 
plains of the continued use by Andelman of 
the name “Carroll Dealer” and the store 
front and merchandising methods origin- 
ated and developed by the Carroll Company. 


There was no error in forbidding Andel- 
man to carry on as a “Carroll Dealer.” It 
is highly improper that the public should 
be led to believe that it is dealing with a 
“Carroll Dealer’ when in fact it is not. 
The conduct of Andelman in this case makes 
it an especially strong case for equitable re- 
lief. His use of an established name not 
his own could have but a single purpose— 
to gain illegitimately from the Carroll name 
and thus wrongfully enjoy the fruits of 
another’s enterprise and expenditures. The 
court will grant equitable relief where the 
public may be deceived and the plaintiff’s 
business appropriated. Samuels v. Spitzer, 
177 Mass. 226. C. A. Briggs Co. v. National 
Wafer Co. 215 Mass. 100. Hub Dress Manuf. 
Co. v. Rottenberg, 237 Mass. 281. Libby, 
McNeill & Libby v. Libby, 241 Mass. 239. 
Highland Dye Works, Inc. v. Anteblian, 270 
Mass. 209. General Fruit Stores, Inc. v. Marka- 
rian, 300 Mass. 90, 94-95, and cases cited. Blair’s 
Foodland Inc. v. Shuman’s Foodland, Inc. 311 
Mass. 172. Cain’s Lobster House, Inc. v. Cain, 
312 Mass. 512. Am. Law Inst. Restate- 
ment: Torts, § 712. The gist of the offence 
consists of “such unfair conduct as is cal- 
culated to deceive the public into believing 
that the business of the wrongdoer is the 
business of him whose name, sign or mark 
is simulated or appropriated.” Ball uv. 
Broadway Bazaar, 194 N. Y. 429, 435-436. 
See Stewarts Sandwiches, Inc. v. Seward’s 
Cafeteria, Inc. 60 Fed. (2d) 981, 982. 


[Activities Which Should Not Have 
Been Eujoined| 


It was not proper 1. enjoin Andelman 
from the continued use of the Carroll type 
store front and colors minus the Carroll 
name, or to enjoin him from employing the 
Carroll merchandising methods. It is suffi- 
cient, as to the store front, if Andelman 
makes it clear that he is in no way con- 
nected with the Carroll Company or the 
plaintiff, and if he does not pass off his 
merchandise as merchandise generally 
offered for sale in Carroll stores. The mer- 
chandising methods are not and cannot be 
trade secrets, and consequently their use 
cannot be enjoined. See Club Aluminum 
Co. v. Young, 263 Mass. 223. 
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[Damages Proper] 


The plaintiff was awarded damages of 
$502.50 for the loss of profit on the pur- 
cases of merchandise which Andelman 
should have bought from the plaintiff dur- 
ing the months of September, October, No- 
vember and December, 1941. The contract 
bad been terminated just before this period 
on account of Andelman’s breaches. The 
right to terminate had been vested in the 
plaintiff by the terms of the contract. Re- 
covery of this item was proper. “The 
fundamental principle of law upon which 
damages for breach of contract are assessed 
is that the injured party shall be placed in 
the same position he would have been in, 
if the contract had been performed, so far 
as loss can be ascertained to have followed 
as a natural consequence and to have been 
within the contemplation of the parties as 
reasonable men as a probable result of the 
breach, and so far as compensation there- 
for in money can be computed by rational 
methods upon a firm basis of facts.” John 
Hetherington & Sons, Ltd. v. William Firth 
Co. 210 Mass. 8, 21. Snelling v. Dine, 270 
Mass. 501, 506. Bucholz v. Green Bros. Co. 
272 Mass. 49, 54. The master has found 
that, had the contract relations between the 
plaintiff and Andelman not been broken off 
because of Andelman’s breaches, the plain- 
tiff would have made profits of $502.50 on 
sales to Andelman. The plaintiff is entitled 
to recover that sum as a natural and prob- 
ablé consequence of Andelman’s breaches. 
ae Am. Law Inst. Restatement: Contracts, 

329. 
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[Decree] 


The interlocutory decree overruling the 
demurrers of the defendants is reversed ‘and 
instead an interlocutory decree is to be en- 
tered overruling the demurrer as to the 
defendant Andelman and sustaining the de- 
murrer as to the defendant Miller. The 
interlocutory decree denying the defend- 
ants’ motion to recommit the master’s re- 
port, overruling the exceptions thereto and 
confirming the report is affrmed. The final 
decree is reversed and instead a final de- 
cree is to be entered dismissing the bill as 
to Miller with costs, but without prejudice 
to any rights of the plaintiff to bring an 
action at law for any outstanding obliga- 
tions there may be due from the defendant 
Andelman to the plaintiff that are embraced 
within the terms of the defendant Miller’s 
guaranty, and enjoining the defendant An- 
delman from using the name “Carroll” or 
the term “Carroll Dealer,’ from passing 
himself off as such or from representing 
that the wares in his store are goods gen- 
erally offered for sale in Carroll or “Car- 
roll Dealer” stores, and from making any 
representations either within or on the out- 
side of his store tending to induce pur- 
chasers using ordinary care to trade with 
him in the belief that he is a “Carroll 
Dealer” or in some way connected with the 
Carroll Company or the plaintiff; and or- 
dering the defendant Andelman to pay 
damages of $502.50, with interest from the 
date of the filing of the bill and costs in 
the court below and of this appeal. 

Ordered accordingly. 


[7 57,249] United States v. Swift & Company, Armour & Company, The Cudahy 


Packing Company, The Denver Union Stock Yard Company, The Denver Livestock 
Exchange, The Denver Sub-Committee of the Joint Marketing Improvement Committee, 
Associated Livestock Commission Firms, George A. Eastwood, Walter A. Netsch, Thomas 
J. Tynan, John Holmes, Paul C. Smith, S. M. Weir, G. E. Robertson, G. R. Clark, J. A. 
Shoemaker, L. M. Pexton, A. A. Blakley Livestock Commission Company, Drinkard & 
Emmert, Inc., Mike Hayes, A. A. Blakley, Louis J. Reed, Milton M. Mann, Andrew K. 
Miller, Russell Wilkins, J. J. Drinkard, Charles G. Smith, Ralph B. Herrick, Ralph S. 
Blakley, J. D. McKee, William H. Hilbert. 


_ _In the District Court of the United States within and for the District of Colorado, 
sitting at Denver. Criminal 9838. Filed May 18, 1944. 


An indictment charging a conspiracy in restraint of trade in the purchase of lambs at 
the Denver stock yards is dismissed on the motion of the Government, due to the con- 
clusion of the Government that it could not prove any substantial injury to the producers 
of lambs or to the consuming public, or that there was any unreasonable restraint of 
interstate commerce. The Court comments that in the future such cases should be brought 
as civil rather than criminal actions. 

] See the Sherman Act annotations, Vol. 1, { 1630.271; see also previous opinions in connection 
with a previous similar indictment in 1941-1943 Court Decisions Supp. {| 52,836, 52,911, and 52,953, 
and previous opinion in this case in 1941-1943 Court Decisions Supp. ] 52,983. 


For plaintiff: Thomas J. Morrissey, United States Attorney, Denver, Colorado; Tom 


C. Clark, Assistant Attorney General, Washington, D. C.; James McI. Henderson and 
George B. Haddock, Special Assistants to the Attorney General, Denver, Colorado. 
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Vor defendant: Kenneth W. Robinson; John R. Coen; Grant, Shafroth & Toll; Robert 
G. Bosworth; Clyde C. Dawson; all of Denver, Colorado. 


Before J. Foster Symes, U. S. District Judge. 


Transcript of Proceedings 


Be it remembered that on, to wit, the 
16th day of May, A. D. 1944, the above 
entitled cause came on for hearing before 
the Honorable J. Foster Symes, Judge of 
the District Court of the United Siates 
within and for the District of Colorado, the 
plaintiff appearing by George B. Haddock, 
Esq., and the defendants appearing by 
Robert Bosworth, Esq., Harry S. Silver- 
stein, Esq., W. W. Grant, Esq., and Henry 
W. Toll, Esq., John R. Coen, Esq., and Ken- 
neth W. Robinson, Esq. 


|Motion for Dismissal of Indictment] 


Mr. Happock: Your Honor, in the case 
of the United States v. Swift & Company, 
better known, perhaps, as the fat lamb case, 
the indictment which was returned in this 
case was based upon information and evi- 
dence developed in the course of an ‘investi- 
gation commenced in 1941, and culminating 
in the return of the Grand Jury in the spring 
of 1942. 

The statistics and information covered by 
the Anti-Trust Division investigators and 
by the Grand Jury related to the period from 
1935 to 1940, inclusive, and the indictment 
and information subsequently drawn were 
based upon this evidence. 

Following the initiation of the present 
action, information was presented to the 
Anti-Trust Division to the effect that con- 
ditions differed considerably from those pre- 
vailing previously, and, as a result, the 
conspiracy charged does not at the present 
time, and has not for the past two years, 
actually operated to the detriment of the 
producers of fat lambs and the consuming 
public. 

It is further represented that the evi- 
dence concerning the operation of the turn 
system at the Denver Stock Yards and its 
effect upon competitive conditions there was 
incomplete, and that erroneous conclusions 
had been drawn from the evidence in our 
possession. 

As a result, last fall I authorized a rein- 
vestigation of this matter, assigning two 
men from the office to that. That investi- 
gation was completed about two months 
ago. The information developed in this re- 
investigation of the matter does not clearly 
establish that the producers of fat lambs 
throughout the past two years have really 
suffered any substantial injury or disad- 
vantage as a result of the conspiracy alleged. 
Further, additional information regarding 
the operation of the turn system indicates 
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that the description of the turn system con- 
tained in the information does not apply 
fully or with complete accuracy to condi- 
tions that existed during the year 1943 and 
the early part of 1944. 


In view of this additional information 
which we have gathered, I reached the con- 
clusion that the Government would not be 
able to prove beyond a reasonable doubt at 
the trial of this case that there is any present 
substantial injury to the producers of fat 
lambs or the consuming public, or that there 
presently exists,gany undue or unreasonable 
restraint of interstate commerce. 

In view of these facts it has been decided, 
under the existing circumstances, that it is 
proper to move for a dismissal of the action, 
with the thought in mind that a review of 
this matter may be made at some future 
date to determine whether or not an agree- 
ment is then in existence, and, if so, under 
more normal conditions, any unreasonable 
eee as of interstate trade in fat lambs re- 
sults. 

I wish to file an authorization from my 
superior in Washington, authorizing me to 
move for a dismissal of this action, and I so 
move. 


[Motion for Dismissal Granted ; Future Cases 
Should Be Civil Rather Than Criminal] 


THE Court: The motion is granted. This 
is the proper ending of this case. I trust 
the Government will be more careful in 
initiating this type of case in the future. 
A dismissal of this case cannot restore the 
defendants to the position they occupied be- 
fore the indictment was brought. They were 
put to great expense, had to go to the Su- 
preme Court of the United States and back, 
with the incidental expense. The fact that 
the charges have been published in the 
papers that these gentlemen have been— 
what appears now to be unjustly—accused 
of a criminal offense can never be wiped 
out. So I trust in the future these cases 
will be brought as a civil rather than a 
criminal action. 

Mr. Happock: That, your Honor, fully 
expresses my personal view on the matter. 


Tue Court: I do not see why it was ever 
brought as a criminal case. The acts com- 
plained of could have been effectively re- 
strained by injunction, better, really, than 
by information or indictment which branded 
these defendants as criminals, and hurt their 
good name in this community, which we 
cannot entirely restore. I trust, however, 
we can in part by the dismissal of this in- 
dictment and the granting of the motion. 
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The defendants are discharged, and may 
go hence without delay. 


[Records Restored to Defendants; Im- 
pounding Orders Set Aside] 


Mr. RopinsoN: I assume, your Honor, 
the records that the Government has in its 
possession will be restored to the various 
defendants? 

Mr. HappocK: Yes. Your Honor, I don’t 
recall whether there is any impounding 
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order or not. I think there should be an 
order entered setting aside any impounding 
order that may be in existence. 


Tue Court: Set aside any impounding 
order. 


[Bonds Released] 


Mr. Ropinson: The bonds wiil auto- 
matically he released, of course? 


THE Court: Yes. 


[57,250] Nasman and Another v. Bank of New York and Another. 
New York Supreme Court New York County. Special Term, Part III. 111 New York 


Law Journal 2007, May. 24,8944. 


A complaint charging that defendants conspired to prevent plaintiffs from competing 
with others in bidding for the purchase of real property is dismissed as failing to state 
a cause of action under Section 340 of the New York General Business Law. The statute 
was not intended to include within its purview matters pertaining to interests in land. 


A complaint alleging a conspiracy is dismissed as failing to state a cause of action under 
Section 340 of the New York General Business Law. The statute does not deal with 
conspiracy, but with monopolies, and unless monopoly is shown the statute is without 


application. 


See Section 340 of the New York General Business Law, Vol. 2, {| 8615. 


Opinion rendered by Mr. Justice EDER 


{Motion to Dismiss Complaint] 


[Digest] Motion to dismiss complaint 
upon the ground that it fails to state facts 
sufficient to constitute a cause of action. 


[Charge and Prayer] 


Plaintiffs claim that the acts of defend- 
ants, in combination with others unknown, 
constitute a violation of Article 22, Sec- 
tion 340, of the General Business Law. In 
substance the cause of action is that defend- 
ants conspired with others to prevent plain- 
tiffs from competing with others in bidding 
for the purchase of certain real property to 
which defendant bank held legal title as the 
trustee for certain persons and that by 
means of such conspiracy and combination 
withheld the submission of plaintiffs’ offers 
and instead submitted to the cestw que trust 
the offers made by other parties acting in 
concert with defendants, thereby depriving 
plaintiffs of their “right” to bid for the pur- 
chase of the property and thus enabled the 
other members of the conspiracy to become 
the purchasers thereof. A decree is sought 
enjoining defendants from selling the prop- 
erty without first submitting plaintiff’s offers 
to the cestus que trust of defendant bank; 
that defendants be directed to permit plain- 
tiffs to bid for the property in competition 
with all other bidders therefor; that defend- 
ants be compelled to disclose all negotia- 
tions had by them for the sale of the 
property; that if the property shall already 
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have been sold that plaintiffs be awarded 
such damages as they shall have sustained 
by reason of defendants’ acts. 


[No Cause of Action Stated] 


The Court is of the opinion that no cause 
of action is stated and that the complaint 
should be dismissed. 

Anti-trust and anti-monopoly laws are 
designed to protect the general public 
against a dominance in the market through 
power acquired by means of a combination 
and thereby enhance the prices of essential 
or indispensable commodities, by suppres- 
sion of competition, to the detriment of 
the public. Basically such laws relate to 
commodities which come within the cate- 
gory of necessities requisite to a normal 
existence. Such differences as there are 
between trust and monopoly will be found 
to exist in the extent and methods; there 
is no difference in the principle. 

Enactments of the kind in concern relate 
to matters of personalty, 2. @., vendible tangi- 
bles. In the instant’ statute there is the phrase 
“commodity of common use.” The lan- 
guage of this enactment, as well as the his- 
tory behind all such legislation, makes it 
evident that it was not intended to include 
within its purview matters pertaining to 
interests in land. The purchase and sale of 
real estate is not a necessity of life, nor does 
it constitute trade or commerce. To come 
within the ambit of Article 22, and par- 
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ticularly Section 340, the transaction must 
be of such a character that there must be 
some immediate, direct and proximate’effect 
upen commerce. 

In Duggan Abstract Co. v. Moore, 139 
S. W. (2d) 198, the Texas Court of Civil 
Appeals held that a similar Texas law had 
no relation to matters involving abstracts 
of title to land, but only to matters of a 
merchandising nature or the like. 

Plaintiffs have no cause of action under 
Section 340 of the General Business Law. 


Even if such a transaction as this came 
within the purview of Section 340, no cause 
of action is shown unless it appeared that 
defendants acquired a monopoly. All that 
the complaint alleges is a conspiracy; this 
statute does not deal with conspiracy, but 
with monopolies, and unless monopoly is 
shown the statute is without application. 


[Complaint Dismissed] 


_ The motion is granted,and the complaint 
is dismissed. 


[7 57,251] American Chain and Cable Company, Inc., Broderick & Bascom Rope Co., 
E. H. Edwards Co., A. Leschen & Sons Rope Company, MacWhyte Company, Pacific 
Wire Rope Co., Rochester Ropes, Inc., John A. Roebling’s Sons Co., Wickwire Spencer 


Steel Company, and Wire Rope Manufacturing & Equipment Company v. Federal Trade 
Commission. 


in the United States Circuit Court of Appeals for the Fourth Circuit. 
Decided May 29, 1944. 


On petition for order in the nature of writ of mandamus. 


The Federal Trade Commission has the power to modify a cease and desist order if 
modification is warranted by changed conditions, even after a Circuit Court of Appeals has 
acted upon a petition for review. 


The Circuit Court of Appeals has power to direct the Federal Trade Commission to 
give consideration to a motion for a modification of one of its orders. This power arises 
from Section 5(c) of the Federal Trade Commission Act, giving the Court power to 
review an order and “to issue such writs as are ancillary to its jurisdiction.” A court given 
power of review may by mandamus compel the court over which it is given such power 
to exercise its jurisdiction; where the court is given jurisdiction to review an administrative 
commission there is no reason why the power should not be exercised in the same way as 
where reviewing power is given over a court. The power of the Court to direct the Com- 
mission to give consideration to the motion arises also from the power of the Court to 
enforce its decree and to punish any disobedience thereof as contempt. 


The Federal Trade Commission is directed to consider and pass upon a motion of 
petitioners for stay of an order, which prohibited a combination fixing prices of wire rope, 
until after the war, when the War and Navy Departments have filed recommendations 
with respect to staying the enforcement of the order. 


The filing of a certificate of compliance does not render moot the questions raised by 
petitioners’ motion for stay of enforcement of an order. It does not follow that the order 
should be left unmodified merely because petitioners have agreed to abide by it. 

See the Federal Trade Commission Act Annotated, Vol. 2, {| 6125.406, 6125.493, 6125.518, 6375.66, 
6380.63, 6385.23, 6401.46; and a previous opinion in the case, 1941-1943 Court Decisions Supp. {| 53,019. 


No. 5062. 


Directing the Federal Trade Commission to consider and pass upon a motion for stay 
of its order in Dkt. 4443. 


For petitioners: Sumner S. Kittelle (Feldman, Kittelle, Campbell & Ewing on brief). 


For the Commission: Walter B. Wooden, Assistant Chief Counsel, Federal Trade 
Commission. 


Before PARKER, SOPER and NortHcort, Circuit Judges. 


Federal Trade Commission Act. 15 U. S. 
C. A. 45. The order directed that the peti- 
tioners “do forthwith cease and desist from 
continuing, entering into, or carrying out any 


[Previous Proceedings] 
Parker, Circuét Judge: On January 1, 
1944, this Court entered its decree affirming 
and enforcing an order of the Federal Trade 


Commission which directed the American 
Chain & Cable Company, Inc., and certain 
other manufacturers of wire rope, herein- 
after referred to as petitioners, to cease and 
desist from certain unfair trade practices 
found to be in violation of section 5 of the 
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agreement, understanding, combination or 
conspiracy, and from continuing or cooperat- 
ing in any agreed or planned common course 
of action, between or among any two or 
more of said respondents, or between any 
one or more of said respondents and any 
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person, association or corporation not a 
party to this order, to do or perform any of 
the following acts or things”. The acts pro- 
hibited by the order include fixing the prices 
or conditions of sale of wire rope to dealers, 
distributors and users thereof, establishing 
and maintaining territorial delivered price 
zones, and making sales upon a delivered 
price basis under a zone system whereby 
the cost to all customers of any particular 
class is made identical to all destinations 
within a particular zone. 

Before the order of the Commission be- 
came final under 15 U. S. C. A. 45(g) (2), 
the petitioners filed a motion with the Com- 
mission asking that, on account of war con- 
ditions, the enforcement of the order be 
stayed until after the war and stating that 
recommendations to that effect from the 
War Production Board and proper officers 
of the War and Navy Departments had been 
applied for and that assurances had been re- 
ceived that the recommendations would be 
made. The petition asked, also, that the 
Commission join in a request for the modi- 
fication of the order of this Court, if of 
opinion that the prayer of the petition should 
be granted. The Commission, however, de- 
clined to entertain the motion on the ground 
that neither the Commission nor this Court 
had power to stay the enforcement of the 
order at that stage of the proceedings. The 
petitioners then filed a petition with the 
Court asking that the Commission be re- 
quired to show cause why it should not con- 
sider and decide on its merits the’ motion 
filed by petitioners after receiving and con- 
sidering such recommendations as might be 
filed by the War and Navy Departments. 
At the hearing on the petition here, it was 
stated that on March 3lst petitioners filed 
with the Commission, a certificate to the 
effect that they would comply with its order. 
A subsequent memorandum states that the 
War and Navy Departments have filed rec- 
ommendations with respect to staying the 
enforcement of the order. 


[Questions Presented by Motion] 


Three questions are presented by the mo- 
tion before us: (1) whether there is power 
in the Commission to modify or stay the 
enforcement of the order which has been 
affirmed by the Court; (2) whether the Court 
has power to direct the Commission to con- 


* It is well settled that the power of a Circuit 
Court of Appeals over orders of the Commission 
is appellate and revisory merely and not an 
exercise of original jurisdiction of the court 
itself. Federal Trade Commission v. Eastman 
Kodak Co., 274 U. S. 619, 623. And this Court 
has held that it has no power to order any delay 
in putting into effect a lawful order of the Com- 
mission, Hl Moro Cigar Co. v. Federal Trade 
Com’n., 4 Cir. 107 F. (2d) 429. Under the Na- 
tional Labor Relations Act, modeled on the 
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sider the motion of petitioners directed to 
that end; and (3) whether the circumstances 
here ‘warrant the giving of such direction to 
the Commission. We think that all of these 
questions should be answered in the affirma- 
tive. 


[Power of Commission to Modify or Stay 
Enforcement of Order] 


Orders of the Commission, like most ad- 
ministrative orders, ordinarily have relation 
to the future and not to the past; and with 
the passage of time their provisions may 
be rendered inappropriate by changing con- 
ditions. In such cases, provision is made 
that the orders may be modified or vacated. 
Section 5 of the Trade Commission Act, 15 
U.S. C. A. 45(b), provides: 


“After the expiration of the time allowed for 
filing a petition for review, if no such petition 
has been duly filed within such time, the Com- 
mission may at any time, after notice and 
opportunity for hearing, reopen and alter, 
modify, or set aside, in whole or in part, any 
report or order made or issued by it under this 
section, whenever in the opinion of the Com- 
mission conditions of fact or of law have so 
changed as to require such action or if the 
public interest shall so require: Provided, how- 
ever, That the said person, partnership, or 
corporation may, within sixty days after service 
upon him or it of said report or order entered 
after such a reopening, obtain a review thereof 
in the appropriate circuit court of appeals of 
the United States, in the manner provided in 
subsection (c) of this section.’’ 


It is argued that the power of the Com- 
mission to modify or vacate its order under 
the language quoted exists only where no 
petition for review has been filed with a Cir- 
cuit Court of Appeals, and not where a 
petition has been filed and a decree of af- 
firmance and enforcement has been entered; 
but we are not impressed with this argu- 
ment. The necessity for modification may 
be just as urgent in the case of an order 
which has been affirmed and ordered en- 
forced by a Circuit Court of Appeals as in 
the case of one which has become final under 
15 U. S.C. A. 45(g)(1) by reason of failure 
to file a petition for review; and it is not 
reasonable to suppose either that Congress 
intended to deny relief in such cases or that 
it intended to vest the Circuit Court of Ap- 
peals with power to grant the relief, which 
is essentially administrative in character.* 


Trade Commission Act, the Circuit Court of 
Appeals exceeds its power in refusing to en- 
force or in modifying an order of the Labor 
Board, if sustained by substantial evidence, even 
though it may not approve of the relief awarded. 
since this is a matter which Congress has in’ 
trusted to the Board. N. L. R. B. v. Bradford 
Dyeing Ass’n, 310 U. S. 318; Virginia Electric 
& Power Co. vy N. A hb. S10 ewe St os 
N, L. R. B. v. Condenser Corp. of America, 3 
Cirs128ha(Za)r67. 
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The proper interpretation of the “if” clause 
in the language above quoted is to suspend 
the power of the Commission to modify its 
orders while petitions for review thereof are 
pending in the Circuit Court of Appeals, so 
as to avoid conflicts of jurisdictions; but, 
after a Circuit Court of Appeals has acted 
upon a petition for review, there is no rea- 
son why the Commission should not modify 
its order, if modification is warranted by the 
changed conditions contemplated by the 
statute. There is no danger that the decree 
of the Court may be flouted by such modi- 
fication, as provision is expressly made that 
modification orders shall be subject to review. 


[Power of Court to Direct Commission 
« to Consider Modification] 


The power of this Court to direct the 
Commission to give consideration to a mo- 
tion for a modification of one of its orders 
arises, we think, from the powers given the 
Court by 15 U.S. C. A. 45(c) to review such 
order of modification and “to issue such 
writs as are ancillary to its jurisdiction’. It 
is well settled that a court given power of 
review may by mandamus compel the court 
over which it is given such power to exer- 
cise its jurisdiction so that the power of 
review may not be defeated. See Roche v. 
Evaporated Milk Assn, 319 U. S. 21, 25; 
Adams v. United States, ex rel. McCann, 317 
U.S. 269, 273; McClellan v. Carland, 217 U.S. 
268, 279-280; In re Pennsylvania Co., 137 U.S. 
451, 452; United States v. Malnun, 3 Cir., 272 
F. 785. And that mandamus from a court is 
an appropriate remedy to require an admin- 
istrative commission to exercise the power 
with which it is vested, see Interstate Com- 
merce Commission v. Hamboldt S. S. Co., 224 
U. S. 474, 484-5; Louisville Cement Co. v. 
Interstate Commerce Commission, 246 U. S. 
638; United States ex rel. Chicago Great W’est- 
ern RK. Co. v. Interstate Commerce Commis- 
sion, 294 U. S. 50, 60. It is true of course 
that a Circuit Court of Appeals is without 
power to award mandamus except in aid of 
its supervisory or appellate jurisdiction; but 
where it is given jurisdiction to review an 
administrative commission there is no rea- 
son why the power should not be exercised 
in the same way as where reviewing power 
is given over a court. If there were any 
doubt as to this, the power granted by the 
section of the statute referred to above “to 
issue such writs as are ancillary to its juris- 
diction” would remove the doubt here. 

And we think that the power of the Court 
to direct the Commission to give considera- 
tion to the motion arises also from the 
power of the Court to enforce its decree and 
to punish any disobedience thereof as con- 
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tempt. When a party who would be subject 
to punishment for contempt for disobedience 
of the decree represents to the Court that 
conditions have changed to such an extent 
that he should not be required to comply 
with the order and that it should be modi- 
fied, but that the Commission denies its 
power to modify and refuses to consider a 
motion addressed to that end, the Court 
should have, and in our opinion does have, 
the power to direct the Commission to con- 
sider the motion and exercise the adminis- 
trative power delegated to it by Congress, so 
that the Court’s power to enforce its decree 
by contempt proceedings or otherwise may 
be properly exercised. The power to award 
mandamus in such cases arises out of neces- 
sity and would seem to fall clearly within 
the power given in the clause above quoted 
to issue writs ancillary to its jurisdiction. 
The proper exercise of the power to punish 
for contempt is as important as the exercise 
of the power of review and furnishes an 
additional ground for the issuance of the 
writ in a case of this character. The power 
to issue the writ is “an extraordinary power, 
which, though always guarded by courts, is 
freely employed ‘to prevent disorder from a 
failure of justice. Rex v. Baker, 3 Burr. 
1265.” United States v. Malmin, supra, 3 Cir., 
ZIE ee 85n 71 89: 


We note the decisions in Indiana Quartered 
Oak v. Federal Trade Com’n, 2 Cir., 58 F. 
2d 182; H. N. Heusner & Sonv. Federal Trade 
Conn, 3 Cir., 106 F. 2d 596, and Century 
Metalcraft Corp. v. Federal Trade Com’n, 7 
Cir., 112 F. 2d 443, wherein expressions are 
used which would indicate a power in the 
Circuit Court of Appeals to modify its de- 
cree of enforcement because of changed con- 
ditions. We entertain no doubt as to the 
power of the Court to modify its enforce- 
ment decree as other decrees in equity are 
modified; but there must be sufficient ground 
shown for such modification and this is not 
done where no change is shown in the order, 
since the decree is based on the order, not 
on the conditions which called it forth. To 
hold otherwise, would be to clothe the Cir- 
cuit Courts of Appeals with the adminis- 
trative powers of the Commission in cases 
in which they have entered decrees of en- 
forcement. It is more consonant with the 
intention of Congress, we think, to hold that 
modification of enforcement decrees should 
be made only after the Commission has 
taken action under the provision of the stat- 
ute above quoted, and that, in the meantime, 
the power of the Court with respect to 
modification is limited ordinarily to re- 
quiring that the Commission give considera- 
tion to matters said to require action on its 
part. Any action taken by the Commission 
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would then be subject to review by the 
Court, as in the case of other orders, and 
any modification of the original orders, 
whether reviewed or not, would serve as 2 
basis for the modification by the Court of 
its original decree. 


[Circumstances Warrant Consideration of 
Stay of Enforcement] 


On the third question, we would not be 
impressed with the necessity for the modi- 
fication or suspension of the order in this 
case, were it not for the recommendations 
made by the War and Navy Departments. 
Without intimating what action, if any, should 
be taken by the Commission on the motion 
of petitioners in the light of these recom- 
mendations, we are of opinion that the mo- 
tion should be considered and passed upon 
and that the Commission should take such 
action with respect to granting or denying 
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the motion as in its judgment may be appro- 
priate in the premises. 


[Cause Not Rendered Moot by Certificate 

of Compliance] 

We do not think that the certificate of 
compliance filed by the petitioners with the 
Commission renders moot the questions 
raised on their petition to us. It does not 
follow that the order should be left unmodi- 
fied merely because petitioners have agreed 
to abide by it. If its enforcement in the 
future will in fact hinder the war effort, it 
ought to be modified, whatever they may 
have done toward accepting its provisions. 


[Commission Directed to Pass on 
Petitioners’ Motion} 

For the reasons stated, order will be en-, 
tered directing the Commission to consider 
and pass upon the motion of petitioners. 

Petition granted. 


[757,252] Zenith Radio Corporation v. Federal Trade Commission, 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


June 3, 1944. 


No. 8175. 


On petition for review of order of the Federal Trade Commission. 


A petition to review a Federal Trade Commission order prohibiting erroneous and 


misleading advertisements as to the capacity of radio receiving sets to receive foreign 
broadcasts and the number of tubes in the radio receiving sets is denied when the Com- 
mission’s findings were fairly arrived at and were supported by substantial evidence. 


If the Commission arrived at its finding fairly and has substantial evidence to support 
it, so that it cannot justly be said to be palpably wrong and therefore arbitrary, it is the 
Court’s duty to uphofd the Commission’s finding. The Commission was not required to 
sample public opinion to determine what the petitioner was representing. The Commis- 
sion had a right to look at the advertisements, consider the relevant evidence that would 
aid it in interpreting the advertisements, and then decide for itself whether the practices 


were unfair or deceptive. 


An order of the Commission is held to be sufficiently definite when the petitioner can 
have no doubt of the evils complained of and sought to be corrected. The order is not 


bound to chart a course for the petitioner. 


See the Federal Trade Commission Act Annotated, Vol. 2, § 6125.442, 6125.470, 6620.650. 


Denying a petition to review the Federal Trade Commission order in Dkt. 4174. 
For petitioner: Irving Herriott, W. Ward Smith. 


For respondent: Joseph J. Smith, Jr. 


Before SPARKS, Major, and Minton, Circuit Judges. 


[Question Presented by Petition to Review 
Commission’s Order] 


Minton, Circuit Judge: The Federal Trade 
Commission filed a complaint against the 
Zenith Radio Corporation of Chicago, IIli- 
nois, charging it was engaging in unfair and 
deceptive acts and practices in commerce in 
violation of the Federal Trade Commission 
Act; Sec, 0. [l5Ws Sir AS 45((b)s] sane 


corporation answered and after extensive 
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hearings, the Commission found the corpo- 
ration had violated the Act as charged in 
the complaint and entered an order that it 
cease and desist from certain acts and prac- 
tices. The corporation, hereinafter called 
the petitioner, has filed a petition in this 
Court to review this order of the Commis- 
sion. The only question presented is whether 
there is substantial evidence to support the 
order. 
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[Erroneous and Misleading Advertisements 
Found) 


The evidence without dispute showed that 
the petitioner was engaged in selling in inter- 
state commerce radios which it manufac- 
tured. In behalf of its dealers, the petitioner 
prepared, and in some instances paid for, 
considerable advertising through newspapers 
and magazines, folders and circulars, and 
radio broadcasts. In these advertisements, 
two representations were made to the public 
which the Commission found were errone- 
ous and misleading in violation of the Act. 
These were advertisements as to 1) the ca- 
pacity of the radio receiving sets to receive 
foreign broadcasts, and 2) the number of 
tubes in the radio receiving sets. 


With reference to the foreign broadcast 
capacity of the petitioner’s sets, the Com- 
mission found the following typical adver- 
tisement disseminated by the petitioner to 
be false and misleading: 

“Europe is talking to you every night in 
English. Are you listening? 

“With Zenith, the short wave radio that gives 
you ‘Europe, direct’ you can hear all the lead- 
ers * * * all the daily news broadcasts. You 
need not depend on rebroadcasts which bring 
you only a small part. 


“Europe, South America or the Orient every 
day guaranteed or your money back on all short 
wave Zeniths., 

“1940 Zenith the guaranteed short wave radio”’ 


The Commission found from evidence not 
in dispute that due to certain atmospheric 
conditions and electrical disturbances which 
the radio industry has been unable to over- 
come the satisfactory reception of foreign 
broadcasts every day is impossible, and that 
the petitioner’s radio sets were incapable of 
the satisfactory reception of foreign broad- 
casts every day and under all conditions. 
The Commission further found that the pub- 
lic’s knowledge of the difficulties of radio 
reception was so limited that it could not 
properly evaluate the petitioner’s represen- 
tations and that such representations were 
so made as to lead the public to believe that 
by using the petitioner’s radio all of these 
difficulties of radio reception would be over- 
come. 


The second violation of the Act alleged 
was in the sponsoring and disseminating of 
advertisements as to the number of tubes 
the radios contained, such as: 

“6-Tube Superheterodyne Table Model’’ 

“8-Tube Superheterodyne With Wavemagnet 
Aerial”’ 

“'Ten-Tube superheterodyne with Rotor Wave- 
magnet Aerial’’ 

‘Eleven-Tube superheterodyne with Rotor 
Wavemagnet Aerial”’ 
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[Stipulation as Admission of Deceptive 
Practices] 


As to these advertisements, it was stipulated: 

“Respondent admits that during 1939 it en- 
couraged and paid for advertisements of its 
radio receiving sets which represented that such 
sets contained a stated number of tubes. Re- 
spondent also admits that in some of such adver- 
tisements the fact that one or more of the devices 
therein referred to as tubes were rectifier tubes 
was not stated or indicated, and that in some 
of said advertisements one of the devices re- 
ferred to as a tube, i. e., the ‘Magic Eye’ device, 
was not a tube but was a tuning indicator de- 
vice and was not referred to as such.”’ 


The Commission found that a substan- 
tial portion of the purchasing public believes 
that the greater number of tubes in a re- 
ceiving set, the better and more powerful 
radio it is, and it also found that these ad- 
vertisements impliedly represented that all 
of the tubes advertised were tubes having 
something to do with detecting, amplifying 
and receiving radio signals. The stipulation 
above admits that some devices advertised 
as tubes were not tubes at all, while others 
were rectifier tubes. The Commission found 
that rectifier tubes, which are used primarily 
to convert alternating current into direct 
current, “do not perform the primary func- 
tion of detecting, amplifying, or receiving 
radio signals.” 

This stipulation is an admission by the 
petitioner that it had engaged in deceptive 
practices through disseminating and spon- 
soring advertisements which because of their 
makeup might cause the public to misunder- 
stand or be deceived. Since the petitioner 
displayed the number of tubes so promi- 
nently in the advertisements, it seems clear 
that it was trying to give the impression that 
the more tubes a radio had, the more power- 
ful reception it would have and that all of 
the tubes advertised had to do with the 
“customary functions of radio receiving set 
tubes in the detection, amplification, and re- 
ception of radio signals.” If that was not 
what the petitioner intended, why all of the 
deceptive practices? 


[Commission Not Required to Sample 
Public Opimmion] 


The Commission was not required to 
sample public opinion to determine what the 
petitioner was representing to the public. 
The Commission had a right to look at the 
advertisements in question, consider the rel- 
evant evidence in the record that would aid it 
in interpreting the advertisements, and then 
decide for itself whether the practices en- 
gaged in by the petitioner were unfair or 
deceptive. as charged in the complaint. 
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[Commission's Findings Supported by 
Substantial Evidence | 

If the Commission arrived at its finding 
fairly ‘and has substantial evidence to sup- 
port it, so that it cannot justly be said to 
be palpably wrong and therefore arbitrary” 
it is our duty to uphold the Commission’s 
finding, Leach v. Carlile, 258 U. S. 138, 140, 
42 S. Ct. 227, 66 L. Ed. 511. Brougham v. 
Blanton Mfg. Co., 249 U.S. 495, 39 S. Ct. 363, 
63 L. Ed. 725; Houston v. St. Lows Independ- 
ent Packing Co., 249 U. S. 479, 39 S. Ct. 332, 
(be Oil, YAlzE. 

On a view of the advertisements and a 
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[Order Sufficiently Definite] 

It was suggested by the petitioner that 
the order was not sufficiently definite to 
inform the petitioner of what it may or may 
not do. We do not think the order is open 
to this objection. The order is not bound 
to chart a course for the petitioner. The 
petitioner can have no doubt of the evils 
complained of and sought to be corrected. 
The offenses of which the petitioner was 
found guilty are met by the order. There 
was no overreaching by the order as con- 
demned in Cream of Wheat Co. v. Federal 
Trade Commission, 14 F. 2d 40, 50. 


consideration of the evidence, we think the 
Commission’s findings were fairly arrived 
at and were supported by substantial evidence. 


[Petition to Review Denied] 
The petition to review is therefore denied. 


[157,253] United States v. South-Eastern Underwriters Association, et al. 
Supreme Court of the United States. No. 354, October Term, 1943. June 5, 1944. 


On appeal from the District Court of the United States for the Northern District 
of Georgia. 


Fire insurance transactions which stretch across state lines constitute “commerce 
among the several states” so as to make them subject to regulation by Congress under 
the Commerce Clause of the Constitution. A nationwide business is not deprived of its 
interstate character merely because it is built upon sales contracts which are local in nature. 


The Sherman Act is intended to prohibit conduct of fire insurance companies which 
restrains or monopolizes the interstate fire insurance trade. The Act’s language affords 
no basis for the contention that Congress did not intend to exercise its power over the 
interstate insurance trade. Neither by reports nor by statements of the bill’s sponsors 
or others was any purpose to exempt insurance companies revealed. Even though Con- 
gress doubtless knew that the Supreme Court had held, prior to the enactment of the 
Sherman Act, that insurance was not commerce and was subject to state regulation, there 
is no reliable evidence that the Congress of 1890 intended to freeze the proscription of 
the Sherman Act within the mold of then current judicial decisions defining the com- 
merce power; on the contrary, all acceptable evidence indicates that Congress wanted 
to go to the utmost extent of its Constitutional power in restraining trust and monopoly 
agreements. The fact that the Congress of 1890 may have known that states already 
were regulating the insurance business does not justify the Court in reading into the 
Sherman Act an exemption for insurance. There is no significance in the omission of 
Congress to include in its amendments to the Act an express statement that the Act 
covered insurance, or to enact proposed legislation for federal regulation of insurance. 
If exceptions are to be written into the Sherman Act, they must come from Congress, 
not the Court. 

The argument that the Sherman Act necessarily invalidates many state laws reg- 
ulating insurance is exaggerated. Few states go so far as to permit private insurance 
companies, without state supervision, to agree upon and fix uniform insurance rates. 
No states authorize combinations of insurance companies to coerce, intimidate, and boy- 
cott competitors and consumers, and it cannot be that any companies have acquired a 
vested right to engage in such destructive business practices. 

See the Sherman Act annotations, Vol, 1, f 1021.590, 1021.636, 1021.661, 1240.141. 

Reversing 51 Fed. Supp. 712, reported in 1941-1943 Court Decisions Supp. { 52,973. 


For appellant: Francis Biddle, Attorney General; Charles Fahy, Solicitor General; 
Wendell Berge, Assistant General; Robert L. Stern, Frank H. Elmore, Jr., and Manuel 
M. Gorman, Special Assistants to the Attorney General; H. Donald Leatherwood, Spe- 
cial Attorney. 

For appellees: John T. Cahill, New York City, N. Y.; Dan MacDougald; Thurlow 
M. Gordon, New York City; R. Graham Heiner; Neil C. Head, New York City; Joseph 
Minera Jerrold G. Van Cise, New York City, N. Y.; Howard C. Wood, Robert 

. Zeller. 


Mr. Justice Back delivered the opinion of the Court. 
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[Issue Presented for First Time] 


For seventy-five years this Court has held, 
whenever the question has been presented, 
that the Commerce Clause of the Constitu- 
tion does not deprive the individual states 
of power to regulate and tax specific activi- 
ties of foreign insurance companies which 
sell policies within their territories. Each 
state has been held to have this power even 
though negotiation and execution of the 
companies’ policy contracts involved com- 
munications of information and movements 
of persons, moneys, and papers across state 
lines. Not one of all these cases, however, 
has involved an Act of Congress which 
required the Court to decide the issue of 
whether the Commerce Clause grants to 
Congress the power to regulate insurance 
transactions stretching across state lines. 
Today for the first time in the history of 
the Court that issue is squarely presented 
and must be decided. 


[Indictment] 


Appellees—the South-Eastern Underwriters 
Association (S. E, U. A.), and its member- 
ship of nearly 200 private stock fire insur- 
ance companies, and 27 individuals—were 
indicted in the District Court for alleged 
violations of the Sherman Anti-Trust Act. 
The indictment alleges two conspiracies. 
The first, in violation of §1 of the Act, was 
to restrain interstate trade and commerce 
by fixing and maintaining arbitrary and 
non-competitive premium rates on fire and 
specified “allied lines’* of insurance in 
Alabama, Florida, Georgia, North Carolina, 
South Carolina, and Virginia; the second in 
violation of §2, was to monopolize trade 
and commerce in the same lines of insur- 
ance in and among the same states.” 

The indictment makes the following charges : 
The member companies of S. E. U. A. con- 


1The ‘‘allied lines’’ of insurance handled by 
appellees are described in the indictment as 
“inland navigation and transportation, inland 
marine, sprinkler leakage, explosion, windstorm 
and tornado, extended coverage, use and occu- 
pancy, and riot and civil commotion insurance,’’ 


2 The pertinent provisions of Sections 1 and 2 
of the Act of July 2, 1890, 26 Stat. 209, as 
amended, 15 U. S. C. §§1 and 2, commonly 
known as the Sherman Act, are as follows: 

“Sec, 1, Every contract, combination in the 
form of trust or otherwise, or conspiracy, in 
restraint of trade or commerce among the sev- 
eral States, or with foreign nations, is hereby 
declared to be illegal: Every person 
who shall make any contract or engage in any 
combination or conspiracy declared by sections 
1-7 of this title to be illegal shall be deemed 
guilty of a misdemeanor..... 

“Sec, 2, Every person who shall monopolize, 
or attempt to monopolize, or combine or con- 
spire with any other person or persons, to 
monopolize any part of the trade of commerce 
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trolled 90 per cent of the fire insurance and 
“allied lines” sold by stock fire insurance 
companies in the six states where the con- 
spiracies were consummated.® Both conspir- 
acies consisted of a continuing agreement 
and concert of action effectuated through 
S. E. U. A. The conspirators not only 
fixed premium rates and agents’ commis- 
sions, but employed boycotts together with 
other types of coercion and intimidation to 
force non-member insurance companies into 
the conspiracies, and to compel persons who 
needed insurance to buy only from S. E. U. A. 
members on S. E. U. A. terms. Companies 
not members of S. E. U. A. were cut off 
from the opportunity to reinsure their risks, 
and their services and facilities were dis- 
paraged; independent sales agencies who 
defiantly represented non-S. E. U. A. com- 
panies were punished by a withdrawal of 
the right to represent the members of 
S. E. U. A.; and persons needing insurance 
who purchased from non-S. E. U. A. com- 
panies were threatened with boycotts and 
withdrawal of all patronage. The two con- 
spiracies were effectively policed by inspec- 
tion and rating bureaus in five of the six 
states, together with local boards of insur- 
ance agents in certain cities of all six states. 


[District Court Holding] 


The kind of interference with the free 
play of competitive forces with which the 
appellees are charged is exactly the type of 
conduct which the Sherman Act has out- 
lawed for American “trade or commerce” 
among the states.* Appellees®> have not 
argued otherwise. Their defense, set forth 
in a demurrer, has been that they are not 
required to conform to the standards of 
business conduct established by the Sher- 
man Act because “the business of fire in- 
surance is not commerce.” Sustaining the 


among the several States, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor, 


3 The indictment does not. state the proportion 
of fire insurance and ‘‘alied lines’’ sold by stock 
companies, as distinguished from mutuals, etc., 
in the six states involved. But it does state that 
“stock companies receive approximately 85% of 
the total premium income of all fire insurance 
companies operating in the United States.” 

4See, e.g., Fashion Guild v. Trade Comnmn, 
312 U. S. 457, 465-468; United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 210-224; Sunshine 
Anthracite Coal Co. v. Adkins, 310 U. S. 381, 
394; United States v. Trenton Potteries Co., 273 
U. S. 392, 395-402; United States v. Patten, 226 
U. S. 525; Swift and Company v. United States, 
TOGO S375. 

5 The appellees include all of the individuals 
and companies named as defendants in the in- 
dictment except the Universal Insurance Com- 
pany and the Kansas City Fire and Marine 
Insurance Company, neither of which joined in 
the demurrer to the indictment. 
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demurrer, the District Court held that “the 
business of insurance is not commerce, 
either intrastate or interstate;” it “is not 
interstate commerce or interstate trade, 
though it might be considered a trade sub- 
ject to local laws, either State or Federal, 
where the commerce clause is not the 
authority relied upon.” 51 F. Supp. 712, 
713, 714. 


The District Court’s opinion does not 
contain the slightest intimation that the 
indictment was held defective on a theory 
that it charged the appellees with restrain- 
ing and monopolizing nothing but the mak- 
ing of local contracts. There was not even 
a demurrer on that ground. The District 
Court treated the indictment as charging 
illegal restraints of trade in the total 
“activities complained of as constituting the 
business of insurance.” 51 F. Supp. 712, 
713. And in great detail the indictment set 
out these total activities, of which the actual 
making of contracts was but a part. As 
recognized by the District Court, the insur- 
ance business described in the indictment 
included not only the execution of insurance 
contracts but also negotiations and events 
prior to execution of the contracts and the 
innumerable transactions necessary to per- 
formance of the contracts. All of these al- 
leged transactions, we shall hereafter point 
out, constituted a single continuous chain 
of events, many of which were multistate 
in character, and none of which, if we ac- 
cept the allegations of the indictment, could 
possibly have been continued but for that 
part of them which moved back and forth 
across State lines. True, many of the activ- 
ities described in the indictment which 
constituted this chain of events might, if 
conceptually separated from that from which 
they are inseparable, be regarded as wholly 
local. But the District Court in construing 
the indictment did not attempt such a meta- 
physical separation. Looking at all the 
transactions charged, it felt compelled by 
previous decisions of this Court to hold that 
despite the interstate character of many of 
them “the business of insurance is not com- 


6 Aithough the District Court also sustained 
two additional grounds of demurrer (that the 
indictment did not state facts sufficient to con- 
situte a federal offense, and that the court 
lacked jurisdiction of the subject matter), the 
opinion makes clear it did so because of the 
conclusion that ‘‘the business of insurance is not 
commerce.’’ Two further grounds of demurrer, 
based upon the Fifth, Sixth, and Tenth Amend- 
ments, were not considered by the District Court. 

™See 56 Stat. 271 amending 34 Stat. 1246; 18 
U. S. C. 682; United States v. Borden Company, 
309 U. S. 188, 192-193. Appellees contend that 
the District Court read both counts of the in- 
dictment as alleging that the trade or commerce 
sought to be restrained and monopolized was the 
business of selling fire insurance, that the Court 
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merce”, and that as a consequence this 
“business”, contracts and all, could not be 
“interstate commerce” or “interstate trade.” 
In other words, the District Court held the 
indictment bad for the sobke reason that the 
entire “business of insurance” (not merely 
the part of the business in which contracts 
are physically executed) can never under 
any possible circumstances be “commerce”, 
and that therefore, even though an insur- 
ance company conducts a substantial part of 
its business transactions across state lines, 
it is not engaged in “commerce among the 
states” within the meaning of either the 
Commerce Clause or the Sherman Anti- 
Trust Act.® Therefore, to say that the in- 
dictment charges nothing more than restraint 
and monopoly in the ‘“‘mere formation of an 
insurance contract’, as has been suggested 
in this Court, is to give it a different and 
narrower meaning than did the District 
Court,—something we cannot do consistently 
with the Criminal Appeals Act which per- 
mits the case to come here on direct appeal. 


[Questions Presented] 


The record, then, presents two questions 
and no others: (1) Was the Sherman Act 
intended to prohibit conduct of fire insur- 
ance companies which restrains or monop- 
olizes the interstate fire insurance trade? 
(2) If so, do fire itisurance transactions 
which stretch across state lines constitute 
“Commerce among the several States” so 
as to make them subject to regulation by 
Congress under the Commerce Clause? Since 
it is our conclusion that the Sherman Act 
was intended to apply to the fire insurance 
business we shall, for convenience of dis- 
cussion, first consider the latter question. 


Lie 


[Insurance Is Commerce Subject to 
Regulation by Congress | 


Ordinarily courts do not construe words 
used in the Constitution so as to give them 
a meaning more narrow than one which 
they had in the common parlance of the 


rightly decided that such business was not com- 
merce, and that therefore its judgment should 
be affirmed. The Government denies that the 
Court construed the indictment so narrowly. It 
insists that the first count of the indictment 
charges a violation of § 1 of the Act regardless 
of whether the insurance business itself be com- 
merce, since it charges that the practices of the 
fire insurance companies constituted an unlawful 
restraifit of interstate trade or commerce in such 
fields as transportation and industry which must 
purchase fire insurance. Cf. Polish Alliance v. 
National Labor Relations Board, No. 226, this 
day decided. In the view we take of the case 
it is unnecessary to pass upon this question. 
We consider the case on the assumption that 
appellees’ contention on this point is correct. 
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times in which the Constitution was written. 
To hold that the word “commerce” as used 
in the Commerce Clause does not include a 
business such as insurance would do just 
that. Whatever otlier meanings “commerce” 
may have included in 1787, the dictionaries, 
encyclopedias, and other books of the period 
show that it included trade: businesses in 
which persons bought and sold, bargained 
and contracted. And this meaning has per- 
sisted to modern times. Surely, therefore, 
a heavy burden is on him who asserts that 
the plenary power which the Commerce 
Clause grants to Congress to regulate “Com- 
merce among the several States’ does not 
include the power to regulate trading in in- 
surance to the same extent that it includes 
power to regulate other trades or businesses 
conducted across state lines? 


The modern insurance business holds a 
commanding position in the trade and com- 
merce of our nation. Built upon the sale of 
contracts of indemnity, it has become one 
of the largest and most important branches 
of commerce.” Its total assets exceed 
$37,000,000,000, or the approximate equiv- 
alent of the value of all farm lands and 
buidlings in the United States.” Its annual 
premium receipts exceed $6,000,000,000, 
more than the average annual revenue re- 
ccipts of the United States Government 
during the last decade.” Included in the 
labor force of insurance are 524,000 expe- 
rienced workers, almost as many as seek 


S See Gibbons v. Ogden, 9 Wheat 1; also, Ham- 
ilton and Adair, The Power to Govern (N. Y. 
1937), pp. 53-63. 

9 Alexander Hamilton, in 1791, stating his 
opinion on the constitutionality of the Bank of 
the United States, declared that it would ‘‘admit 
of little if any question’’ that the federal power 
to regulate foreign commerce included ‘‘the 
regulation of policies of insurance.’’ 3 Works 
of Alexander Hamilton (Fed. Ed., N. Y. 1904) 
pp. 445, 469-470. Speaking of the need of a fed- 
eral puwer to regulate ‘‘commerce’’, Hamilton 
had earlier said, ‘‘It is, indeed, evident, on the 
most superficial view, that there is no object. 
either as it respects the interests of trade or 
finance, that more strongly demands a federal 
superintendence.’’ Federalist No. XXII, The 
Federalist (Rev. Ed., N. Y. 1901) 110. 

10 According to figures gathered by the Na- 
tional Resources Committee, each of the three 
largest legal reserve life insurance companies in 
1935 had assets greater than any one of the 
three largest industrial corporations, viz., the 
Standard Oil Company of New Jersey, the United 
States Steel Corporation, or the General Motors 
Corporation. Report to the President by the 
National Resources Committee, June 9, 1939; 
The Structure of the American Economy, Part 
{., pp. 100, 101 (U. S. Government Printing 
Office). 

11U, S. Department of Commerce, Statistical 
Abstract of the United States, 1942, pp. 335-342, 
694, 

2 Ibid., pp. 195, 335-342. 
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their livings in coal mining or automobile 
manufacturing.” Perhaps no modern com- 
mercial enterprise directly affects so many 
persons in all walks of life as does the in- 
surance business. Insurance touches the 
home, the family, and the occupation or the 
business of almost every person in the United 
States." 


This business is not separated into 48 dis- 
tinct territorial compartments which function 
in isolation from each other. Interrelation- 
ship, interdependence, and integration of 
activities in all the states in which they 
operate are practical aspects of the insur- 
ance companies’ methods of doing business. 
A large share of the insurance business is 
concentrated in a comparatively few com- 
panies located, for the most part, in the 
financial centers of the East.” Premiums 
collected from policyholders in every part 
of the United States flow into these com- 
panies for investment. As policies become 
payable, checks and drafts flow back to the 
many states where the policy holders re- 
side. The result is a continuous and indi- 
visible stream of intercourse among the 
states composed of collection of premiums, 
payments of policy obligations, and the 
countless documents and communications 
which are essential to the negotiation and 
execution of policy contracts. Individual 
policy holders living in many different 
states who own policies in a single com- 
pany have their separate interests blended 


13 Sixteenth Census of the United States—1940; 
Part 1: United States Summary, Vol. III, The 
Labor Force, pp. 180, 181. 

14 “‘We have shown that the business of insur- 
ance has very definite characteristics, with a 
reach of influence and consequence beyond and 
different from that of the ordinary businesses of 
the commercial world, to pursue which a greater 
liberty may be asserted. * * * Insurance... 
is practically a necessity to business activity and 
enterprise. It is, therefore, essentially different 
from ordinary commercial transactions, and, as 
we have seen, according to the sense of the 
world from the earliest times—certainly the 
sense of the modern world—is of the greatest 
public concern.’ German Alliance Insurance 
Company v. Kansas, 233 U. S. 389, 414-415. 

15 The five largest legal reserve life insurance 
companies, owning total assets of approximately 
$15,000,000,000 have their home offices in or 
near New York City. Best’s Life Reports, 1939, 
as summarized in Monograph 28 printed for the 
use of the Temporary National Economie Com- 
mittee, Appendix A (U. S. Government Printing 
Office 1940). Each of these companies is licensed 
in every state of the Union except that two of 
them are not licensed in Texas. Life Insurance 
Year Book, 1942-3. 

The five largest stock fire and marine insur- 
ance companies, owning total assets of approxi- 
mately $550,000,000, are similarly located. Best’s 
1943 Digest of Insurance Stocks, xxxii. And 
each does business in every state of the union. 
Ibid. 
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in one assembled fund of assets upon which 
all are equally dependent for payment of 
their policies. The decisions which that 
company makes at its home office—the risks 
it insures, the premiums it charges, the in- 
vestments it makes, the losses it pays—con- 
cern not just the people of the state where 
the home office happens to be located. They 
concern people living far beyond the boun- 
daries of that state. 


That the fire insurance transactions alleged 
to have been restrained and monopolized by 
appellees fit the above described pattern of 
the national insurance trade is shown by the 
indictment before us. Of the nearly 200 
combining companies, chartered in various 
states and foreign countries, only 18 main- 
tained their home offices in one of the six 
states in which the S. E. U. A. operated; 
and 127 had headquarters in either New 
York, Pennsylvania, or Connecticut. Dur- 
ing the period 1931-1941 a total of $488,000,000 
in premiums was collected by local agents 
in the six states, most of which was trans- 
mitted to home offices in other states; while 
during the same period $215,000,000 in losses 
was paid by checks or drafts sent from the 
home offices to the companies’ local agents 
for delivery to the policy holders.* Local 
agents solicited prospects, utilized policy 
forms sent from home offices, and made 
regular reports to their companies by mail, 
telephone or telegraph. Special traveling 
agents supervised local operations. The in- 
surance sold by members of S. E. U. A. 
covered not only all kinds of fixed local 
properties, but also such properties as steam- 
boats, tugs, ferries, shipyards, warehouses, 
terminals, trucks, busses, railroad equip- 
ment and rolling stock, and movable goods 
of all types carried in interstate and foreign 
commerce by every media of transportation. 
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Despite all of this, despite the fact that 
most persons, speaking from common knowl- 
edge, would instantly say that of course 
such a business is engaged in trade and 
commerce, the District Court felt compelled 
by decisions of this Court to conclude that 
the insurance business can never be trade 
or commerce within the meaning of the 
Commerce Clause. We must therefore con- 
sider these decisions. 


In 1869 this Court held, in sustaining a 
statute of Virginia which regulated foreign 
insurance companies, that the statute did 
not offend the Commerce Clause because 
‘“ssuing a policy of insurance is not a trans- 
action of commerce.” Paul v. Virginia, 8 
Wall. 168, 183.% Since then, in similar cases, 
this statement has been repeated, and has 
been broadened. In Hooper v. Califorma, 
155 U. S. 648, 654, 655, decided in 1895, the 
Paul statement was reaffirmed, and the 
Court added that, “The business of insur- 
ance is not commerce.” In 1913 the New 
York Life Insurance Company, protesting 
against a Montana tax, challenged these 
broad statements, strongly urging that its 
business, at least, was so conducted as to be 
engaged in interstate commerce. But the 
Court again approved the Paul statement 
and held against the company, saying that 
“contracts of insurance are not commerce 
at all, neither state or interstate.” New York 
Life Insurance Company v. Deer Lodge 
County, 231 U. S. 495, 503-504, 510.* 


In all cases in which the Court has made 
the statement that “the business of insur- 
ance it not commerce’, its attention was 
focused on the .validity of state statutes— 
the extent to which the Commerce Clause 
automatically deprived states of the power 
to regulate the insurance business. Since 
Congress had at no time attempted to con- 


1%The amounts given as premiums collected 
and losses paid during the period 1931-1941 are 
for all stock fire insurance companies operating 
in the six states involved. The companies which 
were parties to the alleged conspiracies prob- 
ably collected and paid about 90% of these 
amounts since they controlled that percentage 
of the total business. 

“The defect of the argument lies in the 
character of their business. Issuing a policy of 
insurance is not a transaction of commerce. The 
policies are simple contracts of indemnity 
against loss by fire, entered into between the 
corporations and the assured, for a considera- 
tion paid by the latter. These contracts are not 
articles of commerce in any proper meaning of 
the word. They are not subjects of trade and 
barter offered in the market as something hav- 
ing an existence and value independent of the 
parties to them. They are not commodities to 
be shipped or forwarded from one State to 
another, and then put up for sale. They are 
like other personal contracts between parties 
which are completed by their signature and the 
transfer of the consideration. Such contracts 
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are not inter-state transactions, though the par- 
ties may be domiciled in different States. The 
policies do not take effect—are not executed 
contracts—until delivered by the agent in Vir- 
ginia. They are, then, local transactions, and 
are governed by the local law.’’ 8 Wall. 168, 
183. 

18 Other cases which have repeated or relied 
upon the Paul generalization are Ducat v. Chi- 
cago, 10 Wall. 410, 415; Liverpool Insurance 
Compony v. Massachusetts, 10 Wall. 566. 573; 
Philadelphia Fire Association v. New York, 119 
U. S. 110, 118; Noble v. Mitchell, 164 U. S. 367, 
370; New York Life Insurance Company v. 
Cravens, 178 U. S. 389, 401; Nutting v. Massa- 
chusetts, 183 U. S. 533; Northwestern Mutual 
Life Insurance Company v. Wisconsin, 247 U. S. 
132; National Union Fire Insurance Co. v. Wan- 
berg, 260 U. S. 71, 75; Bothwell v. Buckbee, 
Mears Company, 275 U. S. 274, 276-277. and 
Colgate v. Harvey, 296 U. S. 404, 432, For a 
collection and analysis of the cases see Gavit, 
The Commerce Clause of the United States Con- 
stitution (Bloomington, Indiana 1932), pp. 134- 
139. 
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trol the insurance business, invalidation of 
the State statutes would practically have 
been equivalent to granting insurance com- 
panies engaged in interstate activities, a 
blanket license to operate without legal 
restraint. As early as 1866 the insurance 
trade, though still in its infancy,” was sub- 
ject to widespread abuses.” To meet the 
imperative need for correction of these 
abuses the various state legislatures, including 
that of Virginia, passed regulatory legis- 
lation.” Paul v. Virginia upheld one of Vir- 
ginia’s statutes. To uphold insurance laws 
of other states, including tax laws, Paul v. 
Virginia’s generalization and reasoning have 
been consistently adhered to. 


Today, however, we are asked to apply 
this reasoning, not to uphold another state 
law, but to strike down an Act of Congress 
which was intended to regulate certain as- 
pects of the methods by which interstate in- 
surance companies do business; and, in so 
doing, to narrow the scope of the federal 
power to regulate the activities of a great 
business carried on back and forth across 
state lines. But past decisions of this Court 
emphasize that legal formulae devised to 
uphold state power cannot uncritically be 
accepted as trustworthy guides to deter- 
mine Congressional power under the Com- 
merce Clause.” Furthermore, the reasons 
given in support of the generalization that 
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“the business of insurance is not commerce” 
and can never be conducted so as to con- 
stitute “Commerce among the States” are 
inconsistent with many decisions of this 
Court which have upheld federal statutes 
regulating interstate commerce under the 
Commerce Clause.” 


One reason advanced for the rule in the 
Paul case has been that insurance policies 
“are not commodities to be shipped or for- 
warded from one State to another.”™ But 
both before and since Paul v. Virginia this 
Court has held that Congress can regulate 
traffic though it consist of intangibles.” 
Another reason much stressed has been that 
insurance policies are mere personal con- 
tracts subject to the laws of the state where 
executed. But this reason rests upon a dis- 
tinction between what has been called “local” 
and what “interstate”, a type of mechanical 
criterion which this Court has not deemed 
controlling in the measurement of federal 
power. Cf. Wickard v. Filburn, 317 U. S. 
111, 119-120; Parker v. Brown, 317 U. S. 341, 
360. We may grant that a contract of in- 
surance, considered as a thing apart from 
negotiation and execution, does not itself 
constitute interstate commerce. Cf. Hall v. 
Geiger-Jones Co., 242 U. S. 539, 557-558. 
But it does not follow from this that the 
Court is powerless to examine the entire 
transaction, of which that contract is but a 


19 For statistics illustrative of the tremendous 
expansion of the fire and marine insurance busi- 
ness between 1860-1941, see New York Insurance 
Report for 1942, Vol. II, Table A. In 1860 fire 
and marine insurance companies reporting to 
the New York Superintendent of Insurance 
listed assets of $44,500,000 and premiums writ- 
ten of $13,500,000. In 1941 they listed. assets of 
almost $3,000,000,000, and premiums written of 
$1,150,000,000. Ibid. 

20 See generally Insurance Blue Book (Cen- 
tennia] Issue 1876-77), c. VI, ‘‘Fire Insurance, 
1860-1869"’; Patterson, The Insurance Commis- 
sioner in the United States (Camb. 1927), pp. 
519-537, Nehemkis, Paul v. Virginia, The Need 
for Re-examination, 27 Georgetown L. J. 519 
(1939). 

21 Ibid. 

2 See, e. g., Wickard v. Filburn, 317 U. S. 
111, 121-122; Binderup v. Pathe Exchange, 263 
U. S. 291, 311; Stafford v. Wallace, 258 U. S. 
495, 525-528; Bacon v. Illinois, 227 U. S. 504, 
516-517: Swift and Company v. United States, 
196 U. S. 375, 400. 

23'That the decisions of this Court upholding 
state insurance laws do not necessarily consti- 
tute a denial of federal power to regulate in- 
surance has, upon occasion, been recognized 
both by insurance executives and lawyers. See, 
for example, An Address on the Regulation of 
Insurance By Congress, by John F. Dryden, 
President, Prudential Insurance Company of 
America, delivered November 22, 1904, pp. 12-13; 
“The decision [Paul v. Virginia], and those that 
have followed, did not relate to the real point 
involved in a consideration of the regulation of 
the insurance business as interstate commerce 
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by the Federal government. .. . It is the opin- 
ion of qualified authorities who have given 
most careful consideration to this aspect) of the 
subject . . . that under the implied and result- 
ing powers of the Constitution the Supreme 
Court would not withhold the verdict of consti- 
tutionality from an act of Congress declaring 
interstate insurance to be interstate commerce.’’ 
See, similarly, Insurance is Commerce, by 
George F. Seward, President, The Fidelity and 
Casualty Company of New York (1910) pp. 15-16; 
S. S. Huebner, Federal Supervision and Regula- 
tion of Insurance, Annals, Amer. Acad. of Pol. 
and Soc. Science, Vol. xxvi, No. 3 (1905) 681-707. 
But see, e. g., contra; Vance, Federal Control 
of Insurance Corporations. 17 Green, Bag (1905) 
83, 89; Randolph, Opinion on the Proposal! for 
Federal Supervision of Insurance (N. Y. 1905) 
pp. 12-20. 

The report of the Committee on Insurance 
Law of the American Bar Association, in 1906, 
discussing the constitutionality of federal super- 
vision of insurance, stated flatly that Pawl v. 
Virginia and the cases which follow it ‘‘do not 
bar Congressional action.’’ Reports of American 
Bar Association, Vol. xxix, Part 1 (1906), pp. 
538, 552-567. 

24 See Note 17, supra. 

25 See for illustration Gibbons v. Ogden, 9 
Wheat. 1, 189-190, 229-230; Pensacola Telegraph 
Company v. Western Union Telegraph Company, 
96 U. S. 1; Lottery Case, 188 U. S. 321; Jordan 
uv. Tashiro, 278 U. S. 123, 127-128; Hlectric Bond 
& Share Co. v. Securities &€ Exchange Commn, 
303 U. S. 419, 432-433; and American Medical 
Association v. United States, 317 U. S. 519. 
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part, in order to determine whether there 
may be a chain of events which becomes 
interstate commerce.” Only by treating the 
Congressional power over commerce among 
the states as a “technical legal conception” 
rather than as a “practical one, drawn irom 
the course of business” could such a con- 
clusion be reached. Swift and Company v. 
United States, 196 U. S. 375, 398. In short, 
a nationwide business is not deprived of its 
interstate character merely because it is 
built upon sales contracts which are local 
in nature. Were the rule otherwise, few 
businesses could be said to be engaged in 
interstate commerce.” 


Another reason advanced to support the 
result of the cases which follow Paul v. 
Virginia has been that, if any aspects of the 
business of insurance be treated as inter- 
state commerce, “then all control over it is 
taken from the States and the legislative 
regulations which this Court has heretofore 
sustained must be declared invalid’. Ac- 
cepted without qualification, that broad state- 
ment is inconsistent with many decisions of 
this Court. It is settled that, for Constitu- 
tional purposes, certain activities of a busi- 
ness may be intrastate and therefore subject 
to state control, while other activities of the 
same business may be interstate and there- 
fore subject to federal regulation.” And 
there is a wide range of business and other 


°° Cf. Hoopeston Canning Co. v. Cullen, 318 
U. S. 313, 317. ‘‘The contracts of insurance may 
be said to be interdependent. They cannot be 
regarded singly, or isolatedly, and the effect of 
their relation is to create a fund of assurance 
and credit, the companies becoming the deposi- 
tories of the money of the insured, possessing 
great power thereby and charged with great 
responsibility.”’ German Alliance Insurance 
Company v. Kansas, 233 U. S. 389, 414. And 
see Furst v. Brewster, 282 U. S. 493, 497-498. 

*~ Appraising the Swift case, Mr. Chief Justice 
Taft had this to say: ‘‘That case was a mile- 
stone in the interpretation of the commerce 
clause of the Constitution. It recognized the 
great changes and development in the business 
of this vast country and drew again the dividing 
line between interstate and intrastate commerce 
where the Constitution intended it to be. I¢ 
refused to permit local incidents of a great inter- 
state movement, which taken alone were intra- 
state, to characterize the movement as such. 
(Italics supplied.) The Swift case merely fitted 
the commerce clause to-the real and practical 
essence of modern business growth.’’ Chicago 
Board of Trade v. Olsen, 262:' U. S. 1, 35. 

Compare Indiana Farmers’ Guide Publishing 
Co. v. Prairie Farmer Publishing Co., 293 U. S. 
268, 274-277; Stafford v. Wallace, 258 U. S. 495, 
518-519. 

*s New York Life Insurance Company v, Deer 
Lodge County, 231 U.S. 495, 509. 

29 See, €. g., Crutcher v. Kentucky, 141 U. S. 
47, 59-61; Atlantic Refining Co. v. Virginia, 302 
U. S. 22, 26; McGoldrick v. Berwind-White Co., 
SOOMOE SAS or 


q 57,253 


Court Decisions 
U. S. v. South-Eastern Underwriters Ass'n et al, 


6-8-44 
Report 49 


activities, which, though subject to federal 
regulation, are so intimately related to local 
welfare that, in the absence of Congres- 
sional action, they may be regulated or 
taxed by the states.” In marking out these 
activities the primary test applied by the 
Court is not the mechanical one of whether 
the particular activity affected by the state 
regulation is part of interstate commerce, 
but rather whether, in each case, the com- 
peting demands of the state and national 
interests involved can be accommodated.” 
And the fact that particular phases of an 
interstate business or activity have long been 
regulated or taxed by states has been recog- 
nized as a strong reason why, in the con- 
tinued absence of conflicting Congressional 
action, the state regulatory and tax laws 
should be declared valid.” 


The real answer to the question before us 
is to be found in the Commerce Clause it- 
self and in some of the great cases which 
interpret it. Many decisions make vivid the 
broad and true meaning of that clause. It 
is interstate commerce subject to regulation 
by Congress to carry lottery tickets from 
state to state. Lottery Case, 188 U. S. 321, 
355. So also is it interstate commerce to 
transport a woman from Louisiana to Texas 
in a common carrier, Hoke v. United States, 
LY Ne Sy, US SGLUBZSS WO) CRIMBR ACUOSS: 
state line in a private automobile five quarts 


30 See Gibbons v. Ogden, 9 Wheat 1, 200, 203- 
210; Wilson v. Black Bird Creek Marsh Co., 
2 Pet. 245, 250-252; License Cases, 5 How. 504, 
Opinion of Mr. Chief Justice Taney, 578-586; 
Cooley v. Board of Wardens, 12 How. 299, 318- 
321; Kelly v. Washington, 302 U.S. 1, 9-10. Cf. 
Sturges v. Crowninshield, 4 Wheat. 122, 192-196; 
Houston v. Moore, 5 Wheat. 1, Opinion of Mr. 
Justice Story, 48-50. 

31 Parker & Brown, 317 U. S. 341, 362-363; cf. 
California v. Thompson, 313 U. S. 109, 112-116; 
South Carolina State Highway Department v. 
Barnwell Brothers, Inc., 303 U. S. 177, 184-192, 
and cases cited therein in footnote 5; Hall v. 
Geiger-Jones Company, 242 U. S. 539, 558-559; 
Bowman v. Chicago and Northwestern Railway 
Company, 125 U. S. 465, 482-483. That different 
members of the Court applying this test to a 
particular state statute may reach opposite con- 
clusions as to its validity does not argue against 
the correctness of the test itself. Such differ- 
ences in judgment are inevitable where solution 
of a Constitutional problem must depend upon 
considered evaluation of competing Constitu- 
tional objectives. See, e. g., McGoldrick v. Ber- 
wind-White Co., 309 U. S. 33, 48, 59; McCarroll 
v. Dixie Greyhound Lines, Inc., 309 U. S. 176, 
183; Duckworth v. Arkansas, 314 U. S. 390, 397; 
ef. Gwin, etc., Inc. v. Henneford, 305 U. S. 434, 
442. 

82 See, e. g., Cooley v. Board of Wardens, 12 
How. 299; New York Life Insurance Company 
uv. Deer Lodge County, 231 U. S. 495: ef. Bow- 
man v. Chicago and Northwestern Railway Com- 
pany, 125 U.S. 465, 482-483. 
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ot whiskey intended for personal consump- 
tion, United States v. Simpson, 252 U. S. 
465; to drive a stolen automobile from Iowa 
to South Dakota, Brooks v. United States, 
267 U. S. 432, 436-439. Diseased cattle rang- 
ing between Georgia and Florida are in com- 
merce, Thornton v. United States, 271 U. S. 
414, 425; and the transmission of an electrical 
impulse over a telegraph line between Ala- 
bama and Florida is intercourse and subject 
to paramount Federal regulation, Pensacola 
Telegraph Co. v. Western Union Telegraph 
Co.,96 U.S. 1,11. Not only, then, may trans- 
actions be commerce though non-commercial ; 
they may be commerce though illegal and 
sporadic, and though they do not utilize 
common carriers or concern the flow of any- 
thing more tangible than electrons and in- 
formation. These activities having already 
been held to constitute interstate commerce, 
and persons engaged in them therefore hav- 
ing been held subject to Federal regulation, 
it would indeed be difficult now to hold that 
no activities of any insurance company can 
ever constitute interstate commerce so as to 
make it subject to such regulation; activities 
which, as part of the conduct of a legitimate 
and useful commercial enterprise, may em- 
brace integrated operations in many states 
and involve the transmission of great quan- 
tities of money, documents, and communi- 
cations across dozens of state lines. 


The precise boundary between national 
and state power over commerce has never 
yet been, and doubtless never can be, deline- 
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ated by a single abstract definition.” ‘The 
most widely accepted gencral description of 
that part of commerce which is subject to 
the Federal power is that given in 1824 by 
Chief Justice Marshall in Gibbons v. Ogden, 
9 Wheat. 1, 189-190: “Commerce, undoubt- 
edly, is traffic, but it is something more: 
it is intercourse. It describes the commer- 
cial intercourse between nations, and parts 
of nations, in all its branches we (Cosa. 
merce is interstate, he said, when it “con- 
cerns more states than one.” IJd., 194. No 
decision of this court has ever questioned 
this as too comprehensive a description of 
the subject matter of the commerce clause.” 
To accept a description less comprehensive, 
the Court has recognized, would deprive the 
Congress of that full power necessary to 
enable it to discharge its constitutional duty 
to govern commerce among the states.” 


The power confided to Congress by the 
Commerce Clause is declared in The Federalist 
to be for the purpose of securing the “mainte- 
nance of harmony and proper intercourse 
among the states.” ** But its purpose is not 
confined to empowering Congress with the 
negative authority to legislate against state 
regulations of commerce deemed inimical to 
the national interest. The power granted 
Congress is a positive power. It is the 
power to legislate concerning transactions 
which, reaching across state boundaries, 
affect the people of more states than one; 
—to govern affairs which the individual states, 
with their limited territorial jurisdictions, 


33 Lottery Case, 188 U. S. 321, 363; Cf. Kirsch- 
baum v. Walling, 316 U. S. 517, 520. This par- 
ticular difficulty was recognized by the authors 
of the Federalist Papers: ‘‘All new laws, though 
penned with the greatest technical skill, and 
passed on the fullest and most mature delibera- 
tion, are considered as more or less obscure and 
equivocal, until their meaning be liquidated and 
ascertained by a series of particular discus- 
sions and adjudications. Here, then, are 
three sources of vague and incorrect definitions: 
indistinctness of the object, imperfection of the 
organ of conception, inadequateness of the vehi- 
ele of ideas. Any one of these must produce 
a certain degree of obscurity. The convention, 
in delineating the boundary between the Fed- 
eral and State jurisdictions, must have experi- 
enced the full effect of them all.’’ Federalist 
No, XXXVI, The Federalist (Rev. Ed., N. Y. 
1901), pp. 193-194, 


34 ‘Commerce is intercourse: one of its most 
ordinary ingredients is traffic.’” Brown v. Mary- 
land, 12 Wheat. 419, 446. ‘‘And although com- 
merce includes traffic in this narrower sense, 
for more than a century it has been judicially 
recognized that in a broad sense it embraces 
every phase of commercial and business activity 
and intercourse.’’ Jordan v. Tashiro, 278 U. S. 
123, 127-128. 
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Commerce ‘‘comprehends intercourse for the 
purposes of trade in any and all its forms, in- 
cluding the transportation, purchase, sale, and 
exchange of commodities ... .’’ Welton wv. 
Missouri, 91 U. S. 275, 280. And ‘‘intercourse 
or communication between persons in different 
states, by means of correspondence through the 
mails, is commerce among the states within the 
meaning of the Constitution, especially where 
. . . such intercourse and communication really 
relates to matters of regular, continuous busi- 
ness and to the making of contracts and the 
transportation of books, papers, etc., appertain- 
ing to such business.’’ International Textbook 
Company v, Pigg, 217 U.S. 91, 107. 


33 See Pensacola Telegraph Company v. West- 
ern Union Telegraph Company, 96 U. S. 1, 9. 


“A government ought to contain in itself 
every power requisite to the full accomplish- 
ment of the objects committed to its care, and 
to the complete execution of the trusts for 
which it is responsible, free from every other 
control, but a regard to the public good and to 
the sense of the people.’’ Federalist No. XXX, 
The Federalist, supra, 154. 

36 Federalist No. XL; Federalist No. XLI; The 
Federlist, supra, pp. 220, 231. 
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are not fully capable of governing.” This 
Federal power to determine the rules of 
intercourse across state lines was essential to 
weld a loose confederacy into a single, in- 
divisible nation; it continued existence is 
equally essential to the welfare of that nation.* 


Our basic responsibility in interpreting 
the Commerce Clause is to make certain 
that the power to govern intercourse among 
the states remains where the Constitution 
placed it. That power, as held by this Court 
from the beginning, is vested in the Con- 
gress, available to be exercised for the 
national welfare as Congress shall deem 
necessary. No commercial enterprise of any 
kind which conducts its activities across 
state lines has been held to be wholly be- 
yond the regulatory power of Congress 
under the Commerce Clause. We cannot 
make an exception of the business of in- 
surance. 


Hite 


[Insurance Conipanies Not Exempted 
from Sherman Act] 


We come then to the contention, earnestly 
pressed upon us by appellees, that Congress 
did not intend in the Sherman Act to exer- 
cise its power over the interstate insurance 
trade. 


Certainly the Act’s language affords no 
basis for this contention. Declared illegal 
in §1 is “every contract, combination in 


31 Compare Federalist No. XXIII, The Feder- 
alist, swpra, 121: ‘‘Shall the Union be constituted 
the guardian of the common safety? Are fleets 
and armies, and revenues, necessary to this 
purpose? The Government of the Union must 
be empowered to pass all laws, and to 
make all regulations which have relation to 
them. The same must be the case in respect 
to commerce, and to every other matter to which 
its jurisdiction is permitted to extend. % 
Not to confer in each case a degree of power 
commensurate to the end, would be to violate 
the most obvious rules of prudence and pro- 
priety, and improvidently to trust the great 
interests of the nation to hands which are dis- 
abled from managing them with vigor and 
success.”’ 

See Note (1943), 32 Georgetown Law Journal 
66. 

3% The powers conferred by the Commerce 
Clause ‘‘are not confined to the instrumientalities 
of commerce . . . known or in use when the 
Constitution was adopted, but they keep pace 
with the progress of the country, and adapt 
themselves to the new developments of time 
and circumstances. ... They were intended for 
the government of the business to which they 
relate, at all times and under all circum- 
stances.”’ Pensacola Telegraph Company v. 
Western Union Telegraph Company, 96 U. S. 
1, 9. Compare Federalist No. XLIII, The Fed- 
eralist, swpra, 248. 

89 A historian of the Wheel, one of the strong- 
est of the farmers’ organizations in the ’80’s, 
had this to say about its origin: ‘‘The question 
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the form of trust or otherwise, or con- 
spiracy, in restraint of trade or commerce 
among thé several States... .”; and “every 
person” who shall make such a contract or 
engage in such a combination or conspiracy 
is deemed guilty of a misdemeanor. Section 2 
is not less sweeping. “Every person” who 
monopolizes, or attempts to monopolize, or 
conspires with “any other person” to monop- 
olize, “any part of the trade or commerce 
among the several States” is, likewise, deemed 
cuilty of a misdemeanor. Language more com- 
prehensive is difficult to conceive. On its face 
it shows a carefully studied attempt to bring 
within the Act every person engaged in 
business whose activities might restrain or 
monopolize commercial intercourse among 
the states. 


A general application of the Act to all 
combinations of business and capital organ- 
ized to suppress commercial competition is 
in harmony with the spirit and impulses of 
the times which gave it birth. “Trusts” and 
“monopolies” were the terror of the period.” 
Their power to fix prices, to restrict pro- 
duction, to crush small independent traders, 
and to concentrate large power in the few 
to the detriment of the many, were but 
some of numerous evils ascribed to them.” 
The organized opponents of trusts aimed 
at the complete destruction of all business 
combinations which possessed potential power, 
or had the intent, to destroy competition 


has often been asked, what gave rise to the 
Wheel? This question is as easily answered as 
asked, Monopoly! Monopoly aspires to 
make the people its servants, politically, finan- 
cially and socially, and demands that we offer 
on its golden altar all that we are and have, 
souls, bodies, lives, liberty, and common coun- 
try, unreservedly and without complaint.’’ 
Morgan, History of the Wheel and Alliance 
(Fort Scott, Kan. 1889), p. 56. Compare 
Slaughter-House Cases, 16 Wall. 36 (1873), Dis- 
senting opinions of Justices Field and Bradley, 
Pp. 83, 101-110, 111, 119-121. 

See Apex Hosiery Co. v. Leader, 310 U. S. 
469, 491-493, 497-498; Standard Oil Company v. 
United States, 221 U. S. 1, 58; United States 
v. Freight Association, 166 ,U. S. 290, 322-325. 
See also Paramount Famous Lasky Corporation 
uv. United States, 282 U. S. 30, 42-43. 

Nor was the opposition to trusts limited to 
the monopolization of ‘goods and _ services.’’ 
At the instance of Senator Ingalls of Kansas, 
an amendment was added to the Sherman bill 
designed to tax out of existence the business 
of dealing in futures contracts. 21 Cong. Rec. 
2613. The Ingalls amendment was adopted by 
the Senate without a record vote. Jd. Subse- 
quently the Sherman bill, as amended, was re- 
drafted by the Senate Judiciary Committee 
which used substantially the same broad and 
sweeping language which Sections 1 and 2 of the 
Act contain today. With that language the 
Sherman bill had the support of Senator Ingalls 
and other proponents of the Ingalls amendment. 
21 Cong. Rec. 3145, 3153. And see United States 
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in whatever the people needed or wanted.” 
So great was the strength of the anti-trust 
forces that the issue of trusts and monop- 
olies became non-partisan. The question 
was not whether they should be abolished, 
but how this purpose could best be accom- 
plished.” 


Combinations of insurance companies were 
not exempt from public hostility against 
the trusts. Between 1885 and 1912, twenty- 
three states enacted laws forbidding insur- 
ance combinations.“ When, in 1911, one of 
these state statutes was unsuccessfully chal- 
lenged in this Court, the Court had this to 
say: “We can well understand that fire in- 
surance companies, acting together, may 
have owners of property practically at their 
mercy in the matter of rates, and may have 
it in their power to deprive the public gen- 
erally of the advantages flowing from com- 
petition between rival organizations engaged 
in the business of fire insurance. In order 
to meet the evils of such combinations or 


uv. Patten’, 226 U. S. 525; Peto v. Howell, 101 F. 
(2a) 353; ef. Chicago Board of Trade v. Olsen, 
262 U. S. 1; Stafford v. Wallace, 258 U. S. 495. 

See, generally, Ashby, The Riddle of the 
Sphinx (Des Moines 1890); Morgan, History of 
the Wheel and Alliance (Fort Scott, Kan. 1889); 
Buck, The Granger Movement (Camb. 1913); 
Cloud, Monopolies and the People (Davenport, 
Iowa 1873); Weaver, A Call to Action (Des 
Moines 1892); Hicks, The Populist Revolt (Min- 
neapolis 1931). 

41 Representative of anti-trust platforms, reso- 
lutions, ete., of contemporary agrarian-political 
movements are the following: ‘‘We demand... 
the passage of a law prohibiting the formation 
of trusts and combinations by speculators’ to 
secure control of the necessaries of life for the 
purpose of forcing up prices on consumers, im- 
posing heavy penalties.’’ [Texas Farmers’ State 
Alliance, Report of Committee on Industrial 
Depression, (1888)]; ‘‘The objects of the Na- 
tional Alliance are . . . to oppose all forms of 
monopoly as being detrimental to the best in- 
terests of the public’’ [National Farmers’ Alli- 
ance, Constitution (1887)]; ‘‘We hold to the 
principle that all monopolies are dangerous 

., tending to enslave a free people . uf 
[National Farmers’ Alliance and Industrial 
Union, Constitution (1889)]; ‘‘We oppose the 
tyranny of monopolies.’’ [National Grange, 
Declaration of Purposes (1874)]. 

# The platforms of both the Republican and 
the Democratic parties in 1888 stated unquali- 
fied opposition to monopolies and trusts. Bran- 
don, Platforms of the Two Great Political Par- 
ties 1856-1928. The recorded vote in the House 
on the final conference report on the Sherman 
Act shows 242 ayes, no nays, and 85 not voting. 
21 Cong. Rec. 6314. 

43 Four of these statutes were enacted before 
JSOORMEL aN Fetes. chin 935 pw 2893. Ohio 
1885, No. 284, p. 231; L. Mich. 1887, No. 285 
p. 384; L. Kan. 1889, ch. 257, p. 289, and L. Kan. 
1897, ch. 265, p. 481; L. Ga. 1890-91, No. 745, p. 
206; L. Maine 1893, ch. 285, p. 339; L. Mo, 1895,: 
p. 237; L. Iowa 1896, ch. 22, p. 31; L, Ala. 1896-97, 
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associations, the State is competent to adopt 
appropriate regulations that will tend to 
substitute competition in the place of com- 
bination or monopoly.” German Alliance Ins. 
Co. v. Hale 219 U. S. 307, 316. 


Appellees argue that the Congress knew, 
as doubtless some of its members did, that 
this Court had prior to 1890 said that in- 
surance was not commerce and was subject 
to state regulation, and that therefore we 
should read the Act as though it expressly 
exempted that business. But neither by re- 
ports nor by statements of the bill’s spon- 
sors or others was any purpose to exempt 
insurance companies revealed. And we fail 
to find in the legislative history of the Act 
an expression of a clear and unequivocal 
desire of Congress to legislate only within 
that area previously declared by this Court 
to be within the federal power.* Cf. Hel- 
vering v. Griffiths, 318 U. S. 371; Parker v. 
Motor Boat Sales, 314 U. S. 244. We have 
been shown not one piece of reliable evi- 


No. 634, p. 1428; L. Neb. 1897, ch. 79, p. 347; 
L. Neb. 1897, ch. 81, p. 354; L. Neb. 1913, ch. 
154, pp. 393, 419; L. Wis. 1897, ch. 356, p. 908; 
Acts Va. 1898, ch. 644, p. 683; Acts S. C. 1902, 
Now574p. 10573 I. SP) D21903; ch. 158; ‘p. 1835 
G. L. Tex. 1903, ch. 94, p. 119; Ark. Acts 1905, 
No. 1, p. 1, as amended by Ark. Acts 1907, No. 
184, p. 430; P. L. N. C. 1905, ch. 424, p. 429, and 
PA EAN. GS 1915 chh 166; p. 92434) Acts Wennt 
1905, ch. 479, p. 1019; Miss. Code 1906, § 5002, 
adopted L. Miss. 1906, ch. 101, p. 78; Gen. L. 
Ore. 1909, ch. 230, pp. 388, 399; Sess. L. Wash. 
1911, ch. 49, pp. 161, 195, and Sess. L. Wash. 
19S sche 97, (ph278s Ariz’ 1912, heh..73y p.13545 
Acts La. 1912, No. 224, p. 509. 

# The farm organizations of this period did 
not rely solely upon prohibitory legislation to 
protect themselves from combinations of insur- 
ance companies. ‘“‘In 1886, tired of the extor- 
tions of the old-line insurance companies, the 
Territorial Alliance appointed a committee . 
to devise and put in operation a system of 
mutual insurance .. ., the result of which has 
been eminently successful.’’ Report of Alonzo 
Wardall, President of the Alliance Insurance 
Companies of the Dakotas, printed in Ashby, 
The Riddle of the Sphinx (Des Moines 1890), 
Dp. 363. 

45 We have been pointed to only one reference 
made to the business of insurance in the Con- 
gressional discussions preceding passage of the 
Sherman Act, and that is a statement of Senator 
Turpie which flatly challenged the reasoning of 
this Court in holding that insurance was not 
commerce, and further predicted that in the 
future the Commerce Claue would not be given 
such a limited construction: 

‘“‘The Senator from Missouri [Mr. Vest] spoke 
the other day about the difficulty of defining 
the word ‘commerce,’ especially as contained 
i nthe phrase ‘interstate commerce.’ I recollect 
one judicial decision upon this subject very defi- 
nitely. The Supreme Court has decided that 
insurance is not commerce, and I suppose by 
following the circle of negations long enough 
and excluding all the things not commerce we 
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dence that the Congress of 1890 intended 
to freeze the proscription of the Sherman 
Act within the mold of then current judicial 
decisions defining the commerce power. On 
the contrary, all the acceptable evidence points 
the other way. That Congress wanted to 
go to the utmost extent of its Constitutional 
power in restraining trust and monopoly 
agreements such as the indictment here 
charges admits of little, if any, doubt.” The 
purpose was to use that power to make of 
ours, so far as Congress could under our 
dual system, a competitive business econ- 
omy.” Nor is it sufficient to justify our 
reading into the Act an exemption for in- 
surance that the Congress of 1890 may have 
known that states already were regulating the 
insurance business. The Congress of 1890 
also knew that railroads were subject to 
regulation not only by states but by the 
federal government itself, but this fact has 
been held insufficient to bring to the rail- 
road companies the interpretative exemption 
from the Sherman Act they have sought. 


should come at last to the residuum, which 
must be commerce or interstate commerce, be- 
cause it can be nothing else. A fortiori, judging 
from this principle, I should myself have de- 
cided that transportation is not commerce nor 
interstate commerce either.... 


“T feel inclined to make the prediction, as 
one of the things to come in this vast domain, 
scarcely touched, of cases arising under the 
Constitution and laws of Congress, that the 
whole mass of merchantable paper known as 
negotiable by the law merchant, made at one 
place, negotiable at another, payable at another, 
transcending in its negotiation State lines, will 
be remitted to Congressional action, and with 
respect to its creation, its formation, its nego- 
tiation, with respect to all the rights and lia- 
bilities which may arise under it, the people, 
stunned with the eternal dissonance of conflict- 
ing decisions and judgments of forty-eight or 
fifty tribunals of last resort in the States upon 
the subject of interstate negotiable paper, will 
require Congress to act therein, and that, un- 
constitutional as I now deem it or think it, it 
will as a matter of necessity be done, and in 
any such legislation with respect to that paper, 
the whole bulk of it, the personal and peculiar 
conditions of litigants will not be inquired 
about, but simply whether the one party or the 
other is entitled to relief or liable to recovery 
against him by reason of being a party to inter- 
state commercial paper, negotiable and payable 
and suable under the action of Congress which 
may finally take place upon that subject. ... 


“Nor do I think with the Senator from New 
York that we are discharged from duty or re- 
leased from our obligation to legislate upon the 
subject of trusts because the States have a right 
to do so.’’ 21 Cong. Rec. 2556-2557. 


And see Note 48, infra. 


4# Senator George, a member of the Senate 
Judiciary Committee which redrafted the Sher- 
man Act before its final passage, stated on the 
floor of the Senate that, ‘‘The bill has been very 
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United States v. Trans-Missouri Freight As- 
sociation 166 U. S. 290, 314-315, 320-325. 


Appellees further argue that, quite apart 
from what the Sherman Act meant in 1890, 
the succeeding Congresses have accepted 
and approved the decisions of this Court 
that the business of insurance is not com- 
merce. They call attention to the fact that 
at various times since 1890 Congress has 
refused to enact legislation providing for 
federal regulation of the insurance business, 
and that several resolutions proposing to 
amend the Constitution specifically to au- 
thorize federal regulation of insurance have 
failed of passage. In addition, they empha- 
size that, although the Sherman Act has 
been amended several times, no amend- 
ments have been adopted which specifically 
bring insurance within the Act’s proscrip- 
tion. The Government, for its part, points 
to evidence that various members of Con- 
gress during the period 1900-1914 considered 
there were “trusts” in the insurance busi- 


° 


ingeniously and properly drawn to cover every 
case which comes within what is called the com- 
mercial power of Congress. ... It is well known 
that the great evil of these combinations, these 
conspiracies, as they are called, these monopolies, 
as they are denominated by the bill, consists 
in the fact that by combination, by associa- 
tion, there have been gathered together the 
money and the means of Jarge numbers of per- 
sons, and under these combinations, or con- 
spiracies, or trusts, this great aggregated capital 
is wielded by a single hand and guided by a 
single brain, or at least by hands and brains 
acting in complete harmony and co-operation, 
and that in this way, by this association, by 
this direction of this immense amount of capital, 
by one organized will, to a very large extent, 
these wrongs have been perpetrated upon the 
American people.’’ 21 Cong. Rec. 3147. 


Earlier, Senator Sherman had explained, ‘‘I 
do not wish to single out any particular trust 
or combination. It is not a particular trust, but 
the system I aim at.’’ 21 Cong. Ree. 2457. 
And in the House, Representative Stewart, de- 
livering the last speech preceding the unanimous 
adoption of the present Act, stated ‘“‘. . . The 
provisions of this trust bill are just as broad, 
sweeping, and explicit as the English language 
can make them to express the power of Congress 
over this subject under the Constitution of the 
United States. ...’* 21 Cong. Rec. 6314. 


Compare Kidd v. Pearson, 128 U. S. 1 and 
United States v. EH. C. Knight Co., 156 U. S. 1, 
with Addyston Pipe and Steel Co v. United 
States, 175 U. S. 211, and United States v. 
American Tobacco Co., 221 U. S. 106. 


47 Senator Sherman, explaining his bill to the 
Senate, stated, ‘“‘It is to arm the Federal courts 
within the limits of their constitutional power 
that they may co-operate with the State courts 
in checking. curbing, and controlling the most 
dangerous combinations that now threaten the 
business, property, and trade of the people of 
the United States.’’ 21 Cong. Rec. 2457. 
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ness, and expressed the view that the insur- 
ance business should be subject to the 
anti-trust laws.* It also points out that in 
the Merchant Marine Act of 1920 Congress 
specifically exempted certain conduct of 
marine insurance companies from the “anti- 
trust” laws.® 


The most that can be said of all this evi- 
dence considered together is that it is in- 
conclusive as to any point here relevant. 
By no means does it show that the Con- 
gress of 1890 specifically intended to exempt 
insurance companies from the all-inclusive 
scope of the Sherman Act. Nor can we 
attach significance to the omission of Con- 
gress to include in its amendments to the 
Act an express statement that the Act cov- 
ered insurance. From the beginning Con- 
gress has used language broad enough to 
include all businesses, and never has amended 
the Act to define these businesses with 
particularity. And the fact that several Con- 
gresses since 1890 have failed to enact pro- 
posed legislation providing for more or less 
comprehensive federal regulation of insur- 
ance does not even remotely suggest that 
any Congress has held the view that insur- 
ance alone, of all businesses, should be per- 
mitted to enter into combinations for the 
purpose of destroying competition by coer- 
cive and intimidatory practices. 


[Exceptions to Sherman Act Must Come 
from Congress, Not Court] 


Finally it is argued at great length that 
virtually all the states regulate the insur- 
ance business on the theory that competi- 
tion in the field of insurance is detrimental 
both to the insurers and the insured, and 
that if the Sherman Act be held applicable 
to insurance much of this state regulation 
will be destroyed. The first part of this 
argument is buttressed by opinions ex- 
pressed by various persons that unrestricted 
competition in insurance results in financial 
chaos and public injury. Whether competi- 
tion is a good thing for the insurance busi- 
ness is not for us to consider. Having 


®&For example, the following colloquy oc- 
curred in the House during the debate on pas- 
sage of the Clayton Act: 

“Mr. Barton. We had an illustration recently 
where a big fire insurance company came into 
the State where local insurance companies have 
been doing business, not confined to the border 
of the State, and cut prices in that immediate 
locality until we had in three States 40 or 50 
local companies put out of business, and then 
the price was put back where it was profitable 
to the company. Might not this same condition 
exist where we started a wholesale house in a 
State where their territory was confined to the 
State—might it not be a reduction of prices for 
putting that institution out of business? 
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power to enact the Sherman Act, Congress 
did so; if exceptions are to be written into 
the Act, they must come from the Con- 
gress, not this Court. And as was said in 
answer to a similar argument that the Sher- 
man Act should not be applied to a railroad 
combination: 


“Tt is the history of monopolies in this coun- 
try and in England that predictions of ruin are 
habitually made by them when it is attempted, 
by legislation, to restrain their operations and 
to protect the public against their exactions. 


“But even if the court shared the gloomy 
forebodings in which the defendants indulge, it 
could not refuse to respect the action of the 
legislative branch of the Government if what 
it has done is within the limits of its constitu- 
tional power. The suggestions of disaster to 
business have, we apprehend, their origin in 
the zeal of parties who are opposed to the policy 
underlying the act of Congress or are interested 
in the result of this particular case; at any rate, 
the suggestions imply that the court may and 
ought to refuse the enforcement of the provi- 
sions of the act if, in its judgment, Congress 
was not wise in prescribing as a rule by which 
the conduct of interstate and international com- 
merce is to be governed, that every combination, 
whatever its form, in restraint of such com- 
merce and the monopolizing or attempting to 
monopolize such commerce shall be illegal. 
These, plainly, are questions as to the policy of 
legislation which belong to another department, 
and this court has no function to supervise such 
legislation from the standpoint of wisdom or 
policy.=., He 


Harlan, J., Affirming decree, Northern Se- 
curities Co. v. United States, 193 U. S. 197, 
351-352. The argument that the Sherman 
Act necessarily invalidates many state laws 
regulating insurance we regard as exagger- 
ated. Few states go so far as to permit 
private insurance companies, without state 
supervision, to agree upon and fix uniform 
insurance rates. Cf. Parker v. Brown, 317 
U. S. 341, 350-352. No states authorize 
combinations of insurance companies to co- 
erce, intimidate, and boycott competitors 
and consumers in the manner here alleged, 
and it cannot be that any companies have 


“Mr. Webb. If the purpose is to wrongfully 
injure or destroy a competitor, this section will 
cover such practice; but insurance companies 
are not reached, as the Supreme Court has held 
that their contracts or policies are not interstate 
commerce. 

“Mr. Barton. Is it not right that they should 
come within the law? 

“Mr. Webb. Yes.’’ 51 Cong. Rec. 9390. 

So far as appears, this was the only mention 
of the insurance cases during the discussions 
leading to passage of the Clayton Act. And, as 
in 1890, when the Sherman Act was under con- 
sideration, the reference to these cases showed 
dissatisfaction with them. See note 45, supra. 


49 § 29 (b), 41 Stat. 988, 1000. 


q 57,253 


537,384 


acquired a vested right to engage in such 
destructive business practices.” 


[Judgment Dismissing Indictment Reversed] 
Reversed. 


[Justices Not Taking Part in Case] 


Mr. Justice Roperts and Mr. Justice REED 
took no part in the consideration or deci- 
sion of this case. 


[Dissenting Opinions] 

Mr. Chief Justice STONE, dissenting: This 
Court has never doubted, and I do not doubt, 
that transactions across state lines which often 
attend and are incidental to the formation and 
performance of an insurance contract such as the 
use of facilities for interstate communication and 
transportation, are acts of interstate commerce 
subject to regulation by the federal government 
under the commerce clause. Nor do I doubt that 
the business of insurance as presently conducted 
has in many aspects such interstate manifesta- 
tions and such effects on interstate commerce as 
may subject it tq the appropriate exercise of 
federal power. See Polish Insurance Company v. 
Labor Board, No. 226, decided this day. 

But such are not the questions now before us. 
We are not concerned here with the power of 
Congress to do what it has not attempted to do, 
but with the question whether Congress in 
enacting the Sherman Act has asserted its power 
over the business of insurance. ; 

The questions which the Government has 
raised, advisedly it would seem (cf. New York 
Life Insurance Co. v. Deer Lodge County, 231 
U. S. 495, 499), by the indictment in this case, 
as it has been interpreted by the District Court 
below, are quite different from the question, 
discussed in the Court’s opinion, whether the in- 
cidental use of the facilities of interstate com- 
merce and transportation in the conduct of the 
fire insurance business renders the business itself 
““commerce’’ within the meaning of the Sherman 
Act and the commerce clause. The questions 
here are whether the business of entering into 
contracts in one state, insuring against the risk 
of loss by fire of property in others, is itself 
interstate commerce; and whether an agreement 
or conspiracy to fix the premium rates of such 
contracts and in other ways to restrict competi- 
tion in effecting policies of fire insurance, vio- 
lates the Sherman Act. The court below has 
answered ‘‘no’’ to both of these questions. I 
think that its answer is right and its judgment 
should be affirmed, both on principle and in view 
of the permanency which should be given to 
the construction of the commerce clause and the 
Sherman Act in this respect, which has until now 
been consistently adhered to by all branches of 
the Government. 

The case comes here on direct appeal by the 
Government from the District Court’s judgment 
dismissing the indictment. Under the provisions 
of the Criminal Appeals Act, 18 U. S. C. § 682, 
the only questions open for decision here are 
whether the District Court’s constructions of the 


50 Whether reliance on earlier statements of 
this Court in the Paul v. Virginia line of cases 
that insurance is not ‘‘commerce’’ could ever be 
pleaded as a defense to a criminal prosecution 
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commerce clause and of the Sherman Act, on 
which it rested its decision, are the correct ones. 
United States v. Borden Co., 308 U. S. 188, 193; 
United States v. Wayne Pump Co., 317 U. S. 200, 
208; United States v. Swift & Co., 318 U.S. 442, 
444, 

For the particular facts to which the court 
below applied the Constitution and the Sherman 
Act we must look to the indictment as the 
District Court has construed it. And we must 
accept that construction, for by the provisions 
of the Criminal Appeals Act the District Court’s 
construction of the indictment is reviewable on 
appeal not by this Court but by the Circuit 
Court of Appeals. United States v. Patton, 226 
U. S. 525, 535; United States v. Colgate & Co., 
250 U. S. 300, 306; United States v. Borden Co., 
supra. 

The District Court pointed out that the offenses 
charged by the indictment are a conspiracy to 
fix arbitrary and non-competitive premium rates 
on fire insurance sold in several named states, 
and by means of that conspiracy to restrain 
and to monopolize trade and commerce in fire 
insurance in those states. The court went on 
to say: 

“To constitute a violation of the Sherman Act 
the restraint and monopoly denounced must be 
that of interstate trade or commerce, and unless 
the restraint and monopoly charged in the in- 
dictment be restraint or monopoly in interstate 
trade or commerce the indictment must fall. 

“Tt is not a question here of whether the 
defendants participated in some incidental way 
in interstate commerce or used in some instances 
the facilities of interstate commerce, but is 
rather whether the activities complained of as 
constitute the business of insurance would 
themselves constitute interstate trade or com- 
merce, and whether defendants’ method of con- 
ducting same amounted to restraint or monopoly 
of same. It is not a question as to whether or 
not Congress had power to regulate the insur- 
ance companies or some phase of their activities, 
but rather whether Congress did so by the Sher- 
man Act. 

“Persons may be engaged in interstate com- 
merce yet if the restraint or monopoly com- 
plained of is not itself a restraint or monopoly 
of interstate trade or commerce, they may not 
be convicted of violations of the Sherman Act. 
The fact that they may use the mails and in- 
strumentalities of interstate commerce and com- 
munication, and be subject to federal regulations 
relating thereto, would not make applicable the 
Sherman Act to interstate commerce or to activ- 
ities which were not commerce at all. 

“The whole case therefore depends upon the 
question as to whether or not the business of 
insurance is interstate trade or commerce and 
if so whether the transactions alleged in the 
indictment constitute interstate commerce.’’ 

In short the District Court construed the 


_indictment as charging restraints not in the 


incidental use of the mails or other instru- 
mentalities of interstate commerce, nor in the 
insurance of goods moving in interstate com- 
merce, but in the ‘‘business of insurance.’’ And 
by the ‘‘business of insurance’’ it necessarily 


under the Sherman Act is a question which has 
been suggested but one it is not necessary to 
discuss at this time. 
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meant the business of writing contracts of insur- 
ance, for the indictment charges only restraints 
in entering into such contracts, not in their per- 
formance, and the Court deemed it irrelevant 
that in the negotiation and performance of the 
contracts, appellees ‘‘may use the mails and in- 
strumentalities of interstate commerce.’’ It held 
that that business is not in itself interstate com- 
merce, and that the alleged conspiracies to 
restrain and to monopolize that business were 
not, without more, in restraint of interstate 
commerce and consequently were not violations 
of the Sherman Act. 


This construction of the indictment as con- 
fined in its scope to a conspiracy to fix premium 
rates and otherwise restrain competition in the 
business of writing insurance contracts, and to 
monopolize that business—a construction re- 
quiring decision of the question whether that 
business is interstate commerce—is adopted by 
the Government. Its brief in this Court states 
the ‘‘questions presented’’ as follows: 


“1. Whether the fire insurance business is in 
commerce. 


“2. Whether the fire insurance business is 
subject to the constitutional power of Congress 
to regulate commerce among the several states. 


““3. Whether, if so, the Sherman Act is violated 
by an agreement among fire insurance companies 
to fix and maintain arbitrary and non-competi- 
tive rates and to monopolize trade and commerce 
in fire insurance, in part through boycotts di- 
rected at companies not part of the conspiracy 
and the agents and purchasers of insurance who 
deal with them.’’ 


The numerous and unvarying decisions of this 
Court that ‘‘insurance is not commerce’’ ? have 
never denied that acts of interstate commerce 
may be incidental to the business of writing 
and performing contracts of insurance, or that 
those incidental acts are subject to the commerce 
power, Our decisions on this subject have uni- 
formly rested on the ground that the formatien 
of an insurance contract, even though it insures 
against risk of loss to property located in other 
states or moving in interstate commerce, is not 
interstate commerce, and that although the in- 
cidents of interstate communication and trans- 
portation which often attend the formation and 
performance of an insurance contract are inter- 
state commerce, they do not serve to render the 
business of insurance itself interstate commerce. 


1It charges an agreement (a) to fix premium 
rates. (b) to fix commissions paid, (c) to adopt 
reclassifications of risks on the basis of which 
premium rates are fixed, (d) to adhere to stand- 
ard terms, conditions, and clauses, in the in- 
surance contract, (e) to withhold reinsurance 
facilities from non-members of South-Eastern 
Underwriters’ Association, (f) to withdraw from 
and refuse to enter agencies representing non- 
members, (g) to boycott and withhold patronage 
from purchasers of insurance from non-members, 
(h) to disparage the services and facilities of 
non-members, (i) to establish and maintain 
rating bureaus to police and maintain these 
agreements, (j) to establish and maintain boards 
and groups of agents for the same purpose. 
There is no allegation that commissions are paid 
otherwise than on the entering into of the con- 
tracts. The indictment thus charges only re- 
straints in the terms of the insurance contracts 
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See Hooper v. California, 155 U. S. 648, 655; N.Y. 
Life Ins. Co. v. Deer Lodge County, 231 U. S. 
495, 508-9. 


If an insurance company in New York executes 
and delivers, either in that state or another, a 
policy insuring the owner of a building in New 
Jersey against loss by fire, no act of interstate 
commerce has occurred. True, if the owner 
comes to New York to procure the insurance or 
after delivery in New York carries the policy to 
New Jersey, or the company sends it there by 
mail or messenger, such would be acts of inter- 
state commerce. Similarly if the owner pays the 
premiums by mail to the company in New York, 
or the company’s New Jersey agent sends the 
premiums to New York, or the company in New 
York sends money to New Jersey on the occur- 
rence of the loss insured against, acts of inter- 
state commerce would occur. But the power of 
the Congress to regulate them is derived, not 
from its authority to regulate the business of 
insurance, but from its power to regulate inter- 
state communication and transportation. And 
such incidental use of the facilities of inter- 
state commerce does not render the insurance 
business itself interstate commerce. Nor is the 
nature of a single insurance transaction or a 
few such transactions not involving interstate 
commerce altered in that regard merely because 
their number is multiplied. The power of Con- 
gress to regulate interstate communication and 
transportation incidental to the insurance busi- 
ness is not any more or any less because the 
number of insurance transactions is great or 
small. The Congressional power to regulate does, 
not extend to the formation and performance of 
insurance contracts save only as the latter may 
affect communication and transportation which 
are interstate commerce or may otherwise be 
found by Congress to affect transactions of inter- 
state commerce. And even then, such effects on 
the commerce as do not involve restraints in 
competition in the marketing of goods and serv- 
ices are not within the reach of the Sherman 
Act. THat such are the controlling principles 
has been fully recognized by this Court in the 
numerous cases which have held that the busi- 
ness of insurance is not commerce or as such 
subject to the commerce power. See, for ex- 
ample, New York Life Ins. Co. v. Deer Lodge 
County, supra, 508-9. 


These principles are not peculiar to insurance 
contracts. They are equally applicable to other 


and restraints, by boycotts, in competition in 
entering into such contracts and in entering into 
contracts of reinsurance. 

2H. g:, Paul v. Virginia, 8 Wall. 168; Ducat v. 
Chicago, 10 Wall. 410; Liverpool Insurance Co. 
v. Massachusetts, 10 Wall. 566; Philadelphia Fire 
Association v, New York, 119 U. S. 110; Hooper 
v. California, 155 U. S. 648; Noble v. Mitchell, 
164 U. S. 367; Orient Insurance Co. v. Daggs, 172 
U. S. 557; New York Life Insurance Co. v. 
Cravens, 178 U.S. 389; Nutting v. Massachusetts, 
183 U. S. 553; New York Life Ins. Co. v. Deer 
Lodge County, 231 U. S. 495; Northwestern 
Mutual Life Ins. Co. v. Wisconsin, 247 U.S. 132; 
National Insurance Co. v. Wanberg, 260 U.S. 71; 
Bothwell v. Buckbee, Meers Co., 275 U. S. 274. 
See also Doyle v. Continental Ins. Co., 94 U.S. 
535, overruled on other grounds by Terral v. 
Burke Const. Co., 257 U. S. 529. 
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types of contracts which relate to things or 
events in other states than that of their execu- 
tion, but which do not contain any obligation 
to engage in any form of interstate commerce. 
The parties to them are not engaged in inter- 
state commerce, for such commerce is not neces- 
sarily involved in or prerequisite to the forma- 
tion of such contracts and they do not in their 
performance necessarily involve the doing of 
interstate business. The mere formation of a 
contract to sell and deliver cotton or coal or 
crude rubber is not in itself an interstate trans- 
action and does not involve any act of inter- 
state commerce because, cotton, coal and crude 
rubber are subjects of interstate or foreign 
commerce, or because in fact performance of the 
contract may not be effected without some prece- 
ent or subsequent movement interstate of the 
commodities sold, or because there may be inci- 
dental use of the facilities of interstate com- 
merce or transportation in the formation of the 
contract. Ware & Leland v. Mobile County, 
209 U. S. 405, 411-13; Western Live Stock Co. 
v. Bureau of Internal Revenue, 303 U.S. 250, 253. 
Compare Dahnke-Walker Co. v. Bondurant, 257 
U. S. 282, 292. That the principle underlying 
that conclusion is the same as that underlying 
the decisions of this Court that the business 
of insurance is not interstate commerce, has been 
repeatedly recognized and affirmed. Paul v. Vir- 
ginia, 8 Wall. 168, 183; Hooper v. California, 155 
U. S. 648, 654; Ware & Leland v. Mobile County, 
supra, 411; Engel v. O’Malley, 219 U.S. 128, 139; 
New York Life Ins. Co. v. Deer Lodge County, 
supra, 511-12; Blumenstock Bros, v. Curtis Pub. 
Co., 252 U. S. 436, 443; Hill v. Wallace, 259 U.S. 
44, 69; Chicago Board of Trade v. Olsen, 262 
U. S. 1, 328; Moore v. New York Cotton Hx- 
change, 270 U. S. 593, 604; Western Livestock 
Co. v. Bureau of Internal Revenue, supra; and 
see Hopkins v. United States, 171 U. S. 578, 
588-9, 602. 

The conclusion that the business of writing 
insurance is not interstate commerce could not 
rightly be otherwise unless we were to depart 
from the universally accepted view that the act 
of making any contract which does not stipulate 
for the performance of an act or transaction 
of interstate commerce is not in itself interstate 
commerce. And this has been held to be true 
even though the contract be effected by exchange 
of communications across state lines, see New 
York Life Ins. Co. v. Cravens, 178 U.S. 389, 400; 
Ware & Leland v. Mobile County, supra; New 
York Life Ins. Co. v. Deer Lodge Oounty, supra 
509, a point which need not be considered here 
for the indictment makes no charge that the 
policies written by appellees are thus affected, 
but alleges only that they are ‘‘sold’’ by the 
defendants in certain named states. 

Undoubtedly contracts so entered into far the 
sale of commodities which move in interstate 
commerce may become the implements for re- 
straints in marketing those commodities, and 
when so used may for that reason be within the 
Sherman Act, see Northern Securities Co. v. 
United States, 193 U. S. 197, 334, 338; United 
States v. Patten, supra, 543-4; Standard Oil Co. 
v, United States, 283 U. S. 163, 168-9. Compare 
Thames & Mersey Ins. Co. v. United States, 
237 U. S. 19. But it is quite another matter to 
say that the contracts are themselves interstate 
commerce or that restraints in competition as 
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to their terms or conditions are within the 
Sherman Act, in the absence of a showing that 
the purpose or effect is to restrain competition 
in the marketing of the goods or services to 
which the contracts relate. Compare Hill v. Wal- 
lace, supra, 69, with Chicago Board of Trade v. 
Olsen, supra, 31-3; Blumenstock Bros. v. Curtis 
Pub. Co., supra, with Farmers’ Guide Co. v. 
Prairie Co., 293 U. S. 268; Moore v. New York 
Cotton Huchange, supra, with United States v. 
Patten, supra. 


In this respect insurance contracts do not in 
point of law stand on any different footing as 
regards the Sherman Act. If contracts of insur- 
ance are in fact made the instruments of re- 
straint in the marketing of goods and services in 
or affecting interstate commerce, they are not 
beyond the reach of the Sherman Act more than 
contracts for the sale of commodities,—contracts 
which, not in themselves interstate commerce, 
may nevertheless be used as the means of its 
restraint. But since trade in articles of com- 
merce is not the subject matter of contracts of 
insurance, it is evident that not only is the 
writing of insurance policies not interstate com- 
merce but there is little scope for their use in 
restraining competition in the marketing of 
goods and services in or affecting the commerce. 

The contract of insurance makes no stipulation 
for the sale or delivery of commodities in inter- 
state commerce or for any other interstate 
transaction. It provides only for the payment of 
a sum of money in the event of the loss insured 
against and it is no necessary consequence of 
the alleged restraints on competition in fixing 
premiums, that interstate commerce will be re- 
strained. We have no occasion to consider the 
argument which the court below rejected, that 
the indictment charges that the conspiracy to fix 
premiums adversely affects interstate commerce 
because in some instances the commodities in- 
sured move across state lines, or because inter- 
state communication and transportation are in 
some instances incidental to the business of 
issuing insurance contracts. This is so both be- 
cause, aS we have said, we are bound by the 
District Court’s construction of the indictment, 
and, more importantly, because such effects on 
interstate commerce, as will presently appear, 
are not within the reach of the Sherman Act. 


The conclusion seems inescapable that the 
formation of insurance contracts, like many 


-others, and the business of so doing, is not, 


without more, commerce within the protection 
of the commerce clause of the Constitution and 
thereby, in large measure, excluded from state 
control and regulation. See Hooper v. California, 
supra, 655; New York Life Insurance Co. v. 
Deer Lodge County, supra. This conclusion 
seems, upon analysis, not only correct on prin- 
ciple and in complete harmony with the uni- 
form rulings by which this Court has held that 
the formation of all types of contract which do 
not stipulate for the performance of acts of 
interstate commerce, are likewise not interstate 
commerce, but it has the support of an unbroken 
line of decisions of this Court beginning with 
Paul v. Virginia, seventy-five years ago, and ex- 
tending down to the present time. In 1913 this 
Court was asked, on elaborate briefs and argu- 
ments, such as are now addressed to us, to over- 
rule Paul v. Virginia, supra, and the many cases 
which have followed it. New York Life Insur- 
ance Co. Deer Lodge County, supra. See also 
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New York Life Insurance Co. v. Cravens, swpra. 
In the Deer Lodge case the mode of conducting 
the insurance business was almost identical with 
that alleged here (231 U. S. at 499-500); it was 
strenuously urged, as here, that by reason of the 
great size of insurance companies ‘‘modern life 
insurance had taken on essentially a national 
and international character’ (23 U. S. at 507); 
and, as here, that the use of the mails incident 
to the formation of the contract and the inter- 
state transmission of premiums and the proceeds 
of the policies ‘‘constitute ‘a current of com- 
merce among the states’’’ (231 U. S. at 509). 
All these arguments were rejected, and the busi- 
ness of insurance was held not to be interstate 
commerce, on the grounds which we have stated 
and think valid—but which the Government’s 
brief and the opinion of the Court in this case 
have failed to notice. 


If the business of entering into insurance 
contracts is not interstate commerce, it seems 
plain that agreements to fix premium rates, or 
other restraints on competition in entering into 
such contracts, are not violation of the Sherman 
Act. As we have often had occasion to point 
out, the restraints prohibited by the Sherman 
Act are of competition in the marketing of goods 
or services whenever the competition occurs in 
or affects interstate commerce in those goods or 
services. See Apex Hosiery Co. v. Leader, 
310 U. S. 469, 495-501, and cases cited. The 
contract of insurance does not undertake to sup- 
ply or market goods or services and there is no 
suggestion that policies of insurance when issued 
are articles of commerce or that after their 
issue they are sold in the market as such, or, if 
they were, that the formation of the contract 
would itself be interstate commerce. See Hooper 
v. California, supra, New York Life Ins. Co. v. 
Deer Lodge County, supra, 510; cf. Ware & 
Leland v. Mobile County, supra; Moore v. New 
York Cotton Exchange, supra. 


No more does the performance cf an insurance 
contract involving the payment of premiums 
by the insured and the payment of losses by the 
insurer involved the marketing of goods or serv- 
ices. The indictment here, as the District Court 
pointed out, charges restraints on competition 
in fixing the terms and conditions of insurance 
contracts. And even if we assume, although the 
District Court did not mention it, that the in- 
dictment also charges restraints on the perform- 


3 The decisions of this Court that the negotia- 
tion of a contract between citizens of different 
states is not interstate commerce were known to 
and accepted by Congress. In the course of the 
debates in the Senate on the original bill intro- 
duced by Senator Sherman, Senator Turpie, dis- 
cussing the extent of the federal commerce 
power, stated, ‘‘I recollect one judicial decision 
upon this subject very definitely. The Supreme 
Court has decided that insurance is not com- 
merce; wines 21 Cong. Ree. 25565, During 
subsequent debates on that bill Senator Hoar, 
who later took charge of the revised bill re- 
ported by the Judiciary Committee and ulti- 
mately enacted, 21 Cong. Rec. 3145 et seq., denied 
the existence of federal substantive power, un- 
der the commerce clause or article III, § 2, over 
contracts between citizens of different states, 
asserting that Senator Sherman’s bill could be 
supporting only as a regulation of the “‘importa- 
tion, transportation, or sale of articles. . . cH 
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ance of such contracts, it is plain that such 
restraints on the performance as well, as the 
formation of the contracts cannot operate as 
restraints on competition in the marketing of 
goods or services. Such restraints are not within 
the purview of the Sherman Act. Compare Fed- — 
eral Club v. National League, 259 U. S. 200, 209; 
United Mine Workers ». Coronado Co., 259 U. S. 
344, 410-411; Blumenstock Bros. v. Curtis Pub. 
Co., supra; Moore v. New York Cotton Exchange, 
supra. The practice of law is not commerce, nor, 
at least outside the District of Columbia, is it 
Subject to the Sherman ‘Act, and it does not 
become so because a law firm attracts clients 
from without the state or sends its members or 
juniors to other states to argue cases, or because 
its clients use the interstate mails to pay their 
fees. Federal Club v. National League, supra. 


It would be strange, indeed, if Congress, in 
adopting the Sherman Act in 1890, more than 
twenty years after this Court had supposedly 
settled the question, had considered that the 
business of insurance was interstate commerce 
or had contemplated that the Sherman Act was to 
apply to it. Nothing in its legislative history 
suggests that it was intended to apply to the 
business of insurance.* The legislative materials 
indicate that Congress was primarily concerned 
with restraints of competition in the marketing 
of goods sold in interstate commerce, which 
were clearly within the federal commerce power.* 
And while the Act is not limited to restraints of 
commerce in physical goods, see, ¢.9., Atlantic 
Cleaners and Dyers v. United States, 286 U. S. 
427, there is no reason to suppose that Congress 
intended the Act to apply to matters in which, 
under prevailing decisions of this Court, com- 
merce was not involved. On the contrary the 
House committee, in reporting the bill which 
was adopted without change, declared: ‘‘No 
attempt is made to invade the legislative au- 
thority of the several States or even to occupy 
doubtful grounds. No system of laws can be 
dévised by Congress alone which would effec- 
tually protect the people of the United States 
against the evils and oppression of trusts and 
monopolies. Congress has no authority to deal, 
generally, with the subject within the States, 
and the States have no authority to legislate in 
respect of commerce between the several States 
or with foreign nations.”’ 5 


21 Cong. Rec. 2567. See also the statements of 
Senator Eustis at 21 Cong. Rec. 2646, 2651-2. 

+See Senator Sherman’s original bill, S. 3445, 
50th Cong., S. 1, 5ist Cong., and his statement 
at 21 Cong. Rec. 2562. Texts of the bills through- 
out its various amendments are set out in Bills 
and Debates Relating to Trusts, Sen. Doc. No. 
147, 57th Cong., 2nd Sess. (1903). 

5H. R. Rep. No. 1707, 51st Cong., 1st Sess., p. 
1. See also the statement on the floor of the 
House by Mr. Culberson, in charge of the bill, 
“There is no attempt to exercise any doubtful 
authority on this subject, but the bill is confined 
strictly and alone to subjects over which, con- 
fessedly, there is no question about the legis- 
lative power of Congress. ...’’ 21 Cong. Rec. 
4089. And see the statement of Senator Ed- 
munds, chairman of the Senate Judiciary Com- 
mittee which reported out the bill in the form 
in which it passed, that in drafting that bill 
the committee thought that ‘‘we would frame a 
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In 1904 and again in 1905 President Roosevelt 
urged that the Congress carefully consider 
“whether the power of the Bureau of Corpora- 
tions cannot constitutionally be extended to 
cover interstate transactions in insurance’’.* The 
American Bar Association, executives of leading 
insurance companies, and others, joined in the 
request.? Numerous bills providing for federal 
regulation of various aspects of the insurance 
business were introduced between 1902 and 
19068 but the judiciary committees of both 
House and Senate concluded that the regulation 
of the business of marine, fire and life insurance 
was beyond Congressional power. Sen. Rep. No. 
4406, 59th Cong., ist Sess.; H. R. Rep. No. 
2491, 59th Cong., 1st Sess., 12-25. The House 
committee stated that ‘‘the question as to 
whether or not insurance is commerce has passed 
beyond the realm of argument, because the Su- 


bill that should be clearly within our constitu- 
tional power, that we would make its definition 
out of terms that were well known to the law 
already, and would leave it to the courts in the 
first instance to say how far they could carry it 
or its particular definitions as applicable to each 
particular case as the occasion might arise.’’ 21 
Cong. Rec. 3148. Similarly Senator Hoar, a 
member of that committee who with Senator 
Edmunds was in charge of the bill, stated ‘‘Now 
we are dealing with an offense against interstate 
or international commerce, which the Senate can- 
not regulate by penal enactment, and We find the 
United States without any common law. The 
great thing that this bill does, except affording 
a remedy, is to extend the common-law princi- 
ples, which protected fair competition in trade 
in old times in England, to international and 
interstate commerce in the United States.’’ 21 
Cong. Rec. 3152. 

° Messages of the presidents 6901, 6986-7. See 
the Report of the Commissioner of Corporations, 
1905, p. 5, urging that Congress ‘‘so legislate 
upon the subject as to afford an opportunity 
to present to the Supreme Court the question 
whether insurance as now conducted is inter- 
state commerce, and hence subject to Federal 
regulation.”’ 

See also Sen. Doc. No. 333, 59th Cong., 1st 
Sess. (1906), for a message of President Roose- 
velt proposing an insurance code for the District 
of Columbia and enclosing a report of a con- 
vention of State officers called by him to investi- 
gate wrongful insurance methods. 

™See, e.9., 29 American Bar Association Re- 
ports 538 (1906); 24 Annals of American Acad- 
emy of Political and Social Sciences (1904) 69, 
78-83; 26 Id. (1905) 681; Dryden, An Address on 
the Regulation of Insurance by Congress (1904); 
1 Moody’s Magazine (1905-6) 271 et seq.; 38 
American Law Review (1904) 181. 

8H. R. 7054, 58th Cong., 2d Sess. (1903); H. R. 
13791, 58th Cong., 2d Sess. (1904); H. R. 16274, 
58th Cong., 3d Sess. (1904); S. 7277, 58th Cong., 
3d Sess. (1905); H. R. 15092, 59th Cong., 1st 
Sess. (1906); H. Res. No. 417, 59th Cong., 1st 
Sess. (1906). See footnote 9 infra. See also S. 
1743, 56th Cong., ist Sess. (1899). 

® Compare the debates in the House on the 
bill, S. 569, to establish a Department of Com- 
merce and Labor. As reported by the House 
Committee on Interstate and Foreign Commerce 
§6 of the bill provided for the creation of a 
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preme Court of the United States has said many 
times for a great number of years that insur- 
ance is not commerce.”’ (p. 13.)° 


And when in 1914, one year after the decision 
in New York Life Insurance Co. v. Deer Lodge 
County, supra, Congress by the Clayton Act, 38 
Stat. 730, amended the Sherman Act and defined 
the term ‘‘commerce’’ as used in that Act, it 
gave no indication that it questioned or desired 
this Court to overrule the decision of the Deer 
Lodge case and those preceding it. On the con- 
trary Mr. Webb, who was in charge of the bill 
in the House of Representatives, stated that 
“insurance companies are not reached as the 
Supreme Court has held that their contracts or 
policies are not interstate commerce.’’ 51 Cong. 
Rec. 9390. 

This Court, throughout the seventy-five years 
since the decision of Paul v. Virginia, has ad- 


bureau of insurance to ‘‘exercise such control as 
may be provided by law’’ over insurance com- 
panies and to ‘‘foster, promote, and develop’’ 
the insurance business by collecting and com- 
piling statistics. H. R. Rep. No. 2970, 57th 
Cong., 2d Sess., 12, 15. After extended debate, 
in which the provision was objected to for want 
of power in the federal government to regulate 
the insurance business and as a threat to the 
continuance of existing state regulation, 36 
Cong. Rec. 868-9, 872-3, 908-11, 919-21, and in 
which it was insisted by proponents of the bill, 
as now, that insurance is commerce, 36 Cong. 
Rec. 876-7, amendments to strike all reference 
to insurance from the bill were adopted. 36 
Cong. Rec. 911, 921. A proposed amendment to 
prohibit the use of the mails by insurance com- 
panies doing business in violation of state law 
was likewise defeated. 36 Cong. Rec. 922-3. The 
conference committee then inserted the provi- 
sion, adopted as $6 of the Act. 32 Stat. 828, 
authorizing the Bureau of Corporations to com- 
pile and publish useful information concerning 
corporations doing business in the United States 
and engaged in interstate or foreign commerce, 
“including corporations engaged in insurance.”’ 
Upon assurances that this section ‘‘simply au- 
thorizes information being secured’’ and that 
“there is nothing in this measure that contra- 
venes the votes of the House on that subject,’’ 
36 Cong. Rec. 2008, the conference report was 
adopted. The insurance provisions were not in 
the bill as it had originally passed the Senate, 
and the conference report was adopted by that 
body without debate. 36 Cong. Rec. 1990, 2035-6. 

The Commissioner of Corporations made a 
study of state legislation, but reported that ‘‘in 
view of the decisions of the Supreme Court I 
have not felt warranted in trying to assume 
jurisdiction over insurance companies for the 
purpose of investigation.’’ Report of the Com- 
missioner of Corporations, 1905, p. 5; see Re- 
port of the Commissioner of Corporations, 1904, 
pp. 29-33; Report of the Secretary of Commerce 
and Labor, 1903, p. 26. 

10 Mr. Webb’s statement was made in answer 
to an inquiry by Mr. Barton as to whether the 
proposed section 2 of the Clayton Act would 
render illegal certain practices if engaged in by 
wholesalers, in the course of which Mr. Barton 
referred to an instance of such practices com- 
mitted by insurance companies. The colloquy 
continued: 
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hered to the view that the business of insurance 
is not interstate commerce." Such has ever 
since been the practical construction by the 
other branches of the Government of the ap- 
plication to insurance of the commerce clause 
and the Sherman Act. Long continued practical 
construction of the Constitution or a statute is 
of persuasive force in determining its meaning 
and proper application. Pocket Veto Case, 279 
U. S. 655, 688-90; Trade Commission v. Bunte 
Bros., 312 U. S. 349, 351-2; United States v. 
Cooper Corp., 312 U. S. 600, 613-4. It is sig- 
nificant that in the fifty years since the enact- 
ment of the Sherman Act the Government has 
not until now sought to apply it to the business 
of insurance,” and that Congress has continued 
to regard insurance as not constituting inter- 
state commerce. Although often asked to do so 
it has repeatedly declined to pass legislation 
regulating the insurance business and to spon- 
Sor constitutional amendments subjecting it to 
Congressional control.*% 


The decision now rendered repudiates this 
long continued and consistent construction of 
the commerce clause and the Sherman Act. We 
do not say that that is in itself a sufficient 
ground for declining to join in the Court’s de- 
cision. This Court has never committed itself 
to any rule or policy that it will not ‘‘bow to 
the lessons of experience and the force of better 
reasoning’’ by overruling a mistaken precedent. 
See cases collected in Justice Brandeis’s dis- 
senting opinion in Burnet v. Coronado Oil & 
Gas Co., 285 U. S. 393, 406-9, notes 1-4, and in 
Smith v. Allwright, No. 51, decided April 3, 
1944, note 10. This is especially the case when 
the meaning of the Constitution is at issue and 
a mistaken construction is one which cannot be 
corrected by legislative action. 


To give blind adherence to a rule or policy 
that no decision of this Court is to be over- 
ruled would be itself to overrule many decisions 
of the Court which do not accept that view. But 
the rule of stare decisis embodies a wise policy 
because it is often more important that a rule 
of law be settled than that it be settled right. 
This is especially so where as here. Congress is 
not without regulatory power. Cf. Penn Dairies 
v. Milk Control Comm’n, 318 U. S. 261, 271, 275. 
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The question then is not whether an earlier 
decision should ever be overruled, but whether 
a particular decision ought to be. And before 
overruling a precedent in any case it is the duty 
of the Court to make certain that more harm 
will not be done in rejecting than in retaining 
a rule of even dubious validity. Compare Hel- 
vering v. Griffiths, 318 U. S. 371, 400-4. 


From what has been said it seems plain that 
our decisions that the business of insurance is 
not commerce are not unsound in principle, and 
involve no inconsistency or lack of harmony with 
accepted doctrine. They place no field of activity 
beyond the control of both the national and 
state governments as did Hammer v. Dagenhart, 
247 U. S. 251, overruled three years ago by a 
unanimous Court in United States v, Darby, 
312 U. S. 100, 117. On the contrary the ruling 
that insurance is not commerce, and is therefore 
unaffected by the restrictions which the com- 
merce clause imposes on state legislation, re- 
moved the most serious obstacle to regulation 
of that business by the states. Through their 
plenary power over domestic and foreign corpo- 
rations which are not engaged in interstate com- 
merce, the states have developed extensive and 
effective systems of regulation of the insurance 
business, often solving regulatory problems of a 
local character with which it would be imprac- 
tical or difficult for Congress to deal through 
the exercise of the commerce power. And in 
view of the broad powers of the federal govern- 
ment to regulate matters which, though not 
themselves commerce, nevertheless affect inter- 
state commerce. Wickard v. Filburn, 317 U. S. 
111; Polish Insurance Co. v. Labor Board, supra, 
there can be no doubt of the power of Congress 
if it so desires to regulate many aspects of the 
insurance business mentioned in this indict- 
ment. 


But the immediate and only practical effect of 
the decision now rendered is to withdraw from 
the states, in large measure, the regulation of 
insurance and to confer it on the national gov- 
ernment, which has adopted no legislative policy 
and evolved no scheme of regulation with re- 
spect to the business of insurance. Congress 
having taken no action, the present decision 
substitutes, for the varied and detailed state 


“Mr. Barton. It is not right that they should 
come within the law? 

Mr. Webb. Yes.”’ 

Assuming that Mr. Webb’s answer related to 
insurance companies, and expressed a desire that 
such companies should be included within the 
prohibitions of the Sherman and Clayton Acts, 
but were not, nothing was done to amend those 
Acts so as to carry out that desire or which 
would require this Court to reexamine the scope 
of federal power over insurance. 

11 For cases arising under the Anti-Trust laws 
in which this Court has so stated see Hopkins 
v. United States, 171 U. S. 578, 602; Blumenstock 
Bros. v. Curtis Publishing Co., 252 U. S. 436, 
443; Federal Club v. National League, 259 U. S. 
200, 209; Standard Oil Co. v. United States, 283 
U.S. 163, 168-9; and see Northern Securities Co. 
v. United States, 193 U. S. 197, 372, 377 (dis- 
senting opinion). See also United Mine Workers 
v. Coronado Coal Co., 259 U. S. 344, 410; United 
Leather Workers v. Herkert & Co., 265 U. S. 
457, 470-71, relying on Ware and Leland v. Mo- 
bile County, 209 U. S. 405, a case applying the 
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insurance rule to cotton futures contracts not 
calling for interstate shipment or delivery. 

12 One private suit was brought in the District 
of Columbia to enjoin rate-fixing by an under- 
writers’ association; the suit was dismissed on 
the ground that insurance was not commerce. 
Lown v. Underwriters’? Ass’n, Sup. Ct. D. C. 
June 23, 1915, reported in 6 Federal Anti-Trust 
Decisions 1048. 

Over 252 criminal prosecutions and 272 suits 
at equity have been instituted by the United 
States under the Sherman Act, Hamilton, Anti- 
trust in Action, Monograph No. 16, prepared for 
the Temporary National Economic Committee 
(1940) 76, 78, and over 103 private actions have 
been brought, Note, 49 Yale L. J. 284, 296 
(1939). 

18 In addition to the bills at note 7, swpra, see 
H. J. Res. 31, 60th Cong., ist Sess. (1907); S. J. 
Res. 103, 63rd Cong., 2d Sess. (1914); H. J. Res. - 
194, 63rd Cong., 2d Sess. (1914); S. J. Res. 58, 
64th Cong., ist Sess. (1915); S. J. Res. 51, 73rd 
Cong., ist Sess. (1933), all proposing constitu- 
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regulation developed over a period of years, the 
limited aim and indefinite command of the Sher- 
man Act for the suppression of restraints on 
competition in the marketing of goods and serv- 
ices in or affecting interstate commerce, to be 
applied by the courts to the insurance business 
as best they may. 


In the years since this Court’s pronouncement 
that insurance is not commerce came to be re- 
garded as settled constitutional doctrine, vast 
efforts have gone into the development of 
schemes of state regulation and into the organ- 
ization of the insurance business in conformity 
to such regulatory requirements. Vast amounts 
of capital have been invested in the business in 
reliance on the permanence of the existing sys- 
tem of state regulation. How far that system 
is now supplanted is not, and in the nature of 
things could not well be, explained in the Court’s 
opinion. The Government admits that statutes 
of at least five states will be invalidated by the 
decision as in conflict with the Sherman Act, 
and the argument in this Court reveals serious 
doubt whether many others may not also be 
inconsistent with that Act. The extent to which 
still other state statutes will now be invalidated 
as in conflict with the commerce clause has not 
been explored in any detail in the briefs and 
argument or in the Court’s opinion. 


Certainly there cannot but be serious doubt 
as to the validity of state taxes which may now 
be thought to discriminate against the interstate 
commerce, cf. Philadelphia Fire Association v. 
Neéw York, 119 U. S. 110; or the extent to which 
conditions may be imposed on the right of in- 
surance companies to do business within a state; 
or in general the extent to which the state may 
reguiate whatever aspects of the business are 
now for the first time to be regarded as inter- 
state commerce. While this Court no longer 
adheres to the inflexible rule that a state cannot 
in sOme measure regulate interstate commerce, 
the application of the test presently applied re- 
quires ‘‘a consideration of all the relevant facts 
and circumstances’’ in order to determine 
whether the matter is an appropriate one for 
local regulation and whether the regulation does 
not unduly burden interstate commerce, Parker 
v. Brown, 317 U. S. 341, 362—a determination 
which can only be made upon a caseto-case 
basis. Only time and costly experience can 
give the answers. 


Congress made the choice against so drastic a 
change when in 1906 it rejected the proposals to 
assume national control over the insurance busi- 
ness. The report of the House Committee on 
the Judiciary pointed out that ‘‘all of the evils 
and wrongs complained of are subject to the 
exclusive regulation of State legislative power’ 
and added: “‘assuming that Congress declares 
that insurance is commerce and the Supreme 
Court holds the legislation constitutional, how- 
much could Congress regulate, and what effect 
would such legislation have? It would disturb 
the very substructure of government by precipi- 
tating a violent conflict between the police power 
of the States and the power of Congress to regu- 
late interstate commerce. To uphold the Fea- 
eral power would be to extinguish the police 
power of the State by the legislation of Con- 
gress. In other words, Congress would admit 
corporations into the respective States and have 
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the entire regulating power.”” H. R. Rep. No. 
2491, 59th Cong., ist Sess., 13, 15-16. See id, 18. 


Had Congress chosen to legislate for such 
parts of the insurance business as could be found 
to affect interstate commerce, whether by mak- 
ing the Sherman Act applicable to them or by 
regulation in some other form, it could have 
resolved many of these questions of conflict be- 
tween federal and state regulation. But this 
Court can decide only the questions before it in 
particular cases. Its action in now overturning 
the precedents of seventy-five years governing 
a business of such volume and of such wide 
ramifications, cannot fail to be the occasion for 
loosing a flood of litigation and for legislation, 
state and national, in order to establish a new 
boundary between state and national power, 
raising questions which cannot be answered for 
years to come, during which a great business 
and the regulatory officers of every state must 
be harassed by all the doubts and difficulties 
inseparable from a realignment of the distribu- 
tion of power in our federal system. These 
considerations might well stay a reversal of long 
established doctrine which promises so little of 
advantage and so much of harm. For me these 
considerations are controlling. 


The judgment should be affirmed. 


Mr. Justice FRANKFURTER: 
opinion of the Chief Justice. 


The relations of the insurance business to na- 
tional commerce and finance, I have no doubt, 
afford constitutional authority for appropriate 
regulation by Congress of the business of insur- 
ance, certainly not to a less extent than Con- 
gressional regulation touching agriculture. See, 
e. g., Smith v. Kansas City Title Co., 255 U. S. 
180; Wickard v. Filburn, 317 U, S. 111. But the 
opinion of the Chief Justice leaves me equally 
without doubt that by the enactment of the Sher- 
man Act in 1890, Congress did not mean to 
disregard the then accepted conception of the 
constitutional basis- for the regulation of the 
insurance business. And the evidence is over- 
whelming that the inapplicability of the Sher- 
man Act, in its contemporaneous setting, to 
insurance transactions such as those charged by 
this indictment has been confirmed and not 
modified by Congressional attitude and action in 
the intervening fifty years. There is no Con- 
gressional warrant therefore for bringing about 
the far-reaching dislocations which the opinions 
of the Chief Justice and Mr. Justice Jackson 
adumbrate. 


I join in, the 


Be 


Mr. Justice JACKSON, , dissenting in part: 
The historical development of public regulation 
of insurance underwriting in this country has 
created a dilemma which confronts this Court 
today. It demonstrates that ‘‘The life of the law 
has not been logic: it has been experience.”’ 


For one hundred fifty years Congress never 
has undertaken to regulate the business of in- 
surance, Therefore to give the public any pro- 
tection against abuses to which that business is 
pecularily susceptible the states have had to 
regulate it. Since 1851 the several states, 
spurred by necessity and with acquiescence of 
every branch of the Federal Government, have 
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been building up systems of regulation to dis- 
charge this duty toward their inhabitants. 


There never was doubt of the right of a state 
to regulate the business of its domestic com- 
panies done within the home state. The foreign 
corporation was the problem. Such insurance 
interests resisted state regulation and brought 
a series of cases to this Court. The companies 
sought to disable the states from regulating 
them by arguing that insurance business is in- 
terstate commerce, an argument almost identical 
with that now made by the Government.? The 
foreign companies thus sought to vest insurance 
control exclusively in Congress and to deprive 
every state of power to exclude them, to regu- 
late them, or to tax them for the privilege of 
doing business. 


The practical and ultimate choice that faced 
this Court was to say either that insurance was 
subject to state regulation or that it was subject 
to no existing regulation at all. The Court con- 
sistently sustained the right of the states to 
represent the public interest in this enterprise. 
It did so, wisely or unwisely, by resort to the 
doctrine that insurance is not commerce and 
hence is unaffected by the grant of power to 
Congress to regulate commerce among the say- 
eral states. Each state thus was left free to 
exclude foreign insurance companies altogether 
or to admit them to do business on such condi- 
tions as it saw fit to impose. The whole struc- 
ture of insurance regulation and taxation as it 
exists today has been built upon this assump- 
tion.* 


The doctrine that insurance business is not 
commerce always has been criticized as unreal- 
istic, illogical, and inconsistent with other hold- 
ings of the Court. I am unable to make any 
satisfactory distinction between insurance busi- 
ness aS now conducted and other transactions 
that are held to constitute interstate commerce.* 
Were we considering the question for the first 
time and writing upon a clean slate, I would 
have no misgivings about holding that insurance 
business is commerce and where conducted 
across state lines is interstate commerce and 
therefore that congressional power to regulate 
prevails over that of the states. I have little 
doubt that if the present trend continues fed-~ 
eral regulation eventually will supersede that of 
the states. 


The question therefore for me settles down to 
this: What role ought the judiciary to play in 
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reversing the trend of history and setting the 
nation’s feet on a new path of policy? To an- 
swer this I would consider what choices we have 
in the matter. 


100 


The Government claims, and we must approve 
or reject the claim, that the antitrust laws con- 
stitute an exercise of congressional power which 
reaches the insurance business. That might be 
true on either of two different bases. The prac- 
tical as well as the theoretical difference is sub- 
stantial, as this case will show. 


1. If an activity is held to be interstate com- 


merce, Congress has paramount regulatory 
power. If it acts at all in relation to such a 
Subject, it often has been held that it has 


“occupied the field’’ to the exclusion of the 
states, that the federal legislation defines the 
full measure of regulation and outside of it 
the activity is to be free.» This Court now is 
not fully agreed as to the effects of the Com- 
merce Clause on state power,® but at least the 
Court always has eonsidered that if an activity 
is held to be interstate in character a state may 
not exclude, burden, or obstruct it,7 nor impose 
a license tax on the privilege of carrying it on 
within the state.8 The holding of the Court in 
this case brings insurance within this line of 
decisions restricting state power. 


2. Although an activity is held not to be com- 
merce or not to be interstate in character, Con- 
gress nevertheless may reach it to prohibit 
specific activities in its conduct that substan- 
tially burden or restrain interstate commerce. 
Wickard v. Filburn, 317 U. S. 111. When this 
power is exercised by Congress, it impairs state 
regulation only in so far as it actually conflicts 
with the federal regulation. Terminal Railroad 
Association v. Brotherhood of Railroad Train- 
men, 318 U. S. 1. This congressional power to 
reach activities that are not interstate commerce 
interferes with state power only in a milder, 
narrower, and more specific way. 

Instead of overruling our repeated decisions 
that insurance is not commerce, the Court could 
apply to this case the principle that even if it is 
not commerce the antitrust laws prohibit its 
manipulation to restrain interstate commerce, 
just as we hold that the Nationa] Labor Rela- 
tions Act prohibits insurance companies, even if 
not in commerce, from engaging in unfair labor 
practices which affect commerce. Polish Alliance 


1Insurance commissions were established by 
New Hampshire in 1851 (N. H. Laws 1851, c. 
1111); by Massachusetts in 1852 (Mass. Laws 
1852, ce. 231); by Rhode Island in 1855 (R. I. 
Laws, October 1854, p. 17, $17). By 1890, when 
the Sherman Act became law, seventeen states 
had established supervisory authorities. Patter- 
son, The Insurance Commissioner in the United 
States (1927) p. 536, n. 62. 

2 See particularly argument of New York Life 
Insurance Company in New York Life Ins. Co. 
v. Deer Lodge County, 231 U. S. 495, 496 (1913), 
and that for Paul in Paul v. Virginia, 8 Wall. 168 
(1868). 

3 Paul v. Virginia, 8 Wall. 168, 183 (1868); 
Hooper v. California, 155 U. S. 648, 655 (1895); 
Noble v. Mitchell, 164 U. S. 367, 370 (1896); New 
York Life Insurance Company v. Cravens, 178 
U. S. 389, 401 (1900); New York Life Insurance 
Co. v. Deer Lodge County, 231 U. S. 495 (1913); 
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Bothwell v. Buckbee, Mears Co., 275 U. S. 274; 
Ducat v. Chicago, 10 Wall. 410; Liverpool Insur- 
ance Co. v. Massachusetts, 10 Wall. 566; Phila- 
delphia Fire Association v. New York, 119 U. S. 
110; Nutting v. Massachusetts, 183 U. S. 553; 
Northwestern Mutual Life Insurance Co. v. 
Wisconsin, 247 U.S. 132. 

4H, g., Champion v, Ames, 188 U. S. 321 (lot- 
tery tickets); Hlectric Bond & Share Co. v. 
S. E. C., 303 U. S. 419 (holding companies). 

5H. g., Pennsylvania R. R. Co. v. Public Serv- 
ice Comm., 250 U.S. 566. 

6‘ McCarroll v. Dixie Greyhound Lines, Inc., 
309 U. S. 176; Duckworth v. Arkansas, 314 U. S. 
390. 

7 Furst v. Brewster, 282 U. S. 493, and cases 
cited. 

8 Alpha Portland Cement Co. v. Massachusetts, 
268 U. S. 203; Cudahy Packing Co. v. Hinkle, 
278 U.S. 460. 
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v. N. L. R. B., decided today. This would re- 
quire the Government to show that any acts it 
sought to punish affect something more than 
insurance and substantially affect interstate 
transportation or interstate commerce in some 
commodity. Whatever problems of reconcilia- 
tion between state and federal authority this 
would present—and it would not avoid them all 
—it would leave the basis of state regulation 
unimpaired. 


The principles of decision that I would apply 
to this case are neither novel nor complicated 
and may be shortly put: 


1. Asa matter of fact, modern insurance busi- 
ness, as usually conducted, is commerce; and 
where it is conducted across state lines, it is 
im fact interstate commerce. 


2. In contemplation of law, however, insur- 
ance has acquired an established doctrinal 
status not based on present-day facts. For 
constitutional purposes a fiction has been estab- 
lished, and long acted upon by the Court, the 
states, and the Congress, that insurance is not 
commerce. 


3. So long as Congress acquiesces, this Court 
should adhere to this carefully considered and 
frequently reiterated rule which sustains the 
traditional regulation and taxation of insurance 
companies by the states. 


4. Any enactment by Congress either of par- 
tial or of comprehensive regulations of the in- 
surance business would come to us with the 
most forecful presumption of constitutional va- 
lidity. The fiction that insurance is not com- 
merce could not be sustained against such a 
presumption, for resort to the facts would sup- 
port the presumption in favor of the congres- 
sional action. The fiction therefore must yield 
to congressional action and continues only at 
the sufferance of Congress. 


5. Congress also may, without exerting its full 
regulatory powers over the subject, and without 
challenging the basis or. supplanting the details 
of state regulation, enact prohibitions of any 
acts in pursuit of the insurance business which 
substantially affect or unduly burden or restrain 
interstate commerce. 


6. The antitrust laws should be construed to 
reach the business of insurance and those who 
are engaged in it only under the latter congres- 
sional power. This does not require a change 
in the doctrine that insurance is not commerce. 
The statute as thus construed would authorize 
prosecution of all combinations in the course of 
insurance business to commit acts not required 
or authorized by state law, such as intimidation, 
disparagement, or coercion, if they unreason- 
ably restrain interstate commerce in commodi- 
ties or interstate transportation.® It would leave 
state regulation intact. 
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III. 


The majority of the sitting Justices insist that 
we follow the more drastic course. Abstract 
logic may support them, but the common sense 
and wisdom of the situation seem opposed. It 
may be said that practical consequences are no 
concern of a court, that it should confine itself 
to legal theory. Of course, in cases where a 
constitutional provision or a congressional stat- 
ute is clear and mandatory, its wisdom is not for 
us. But the Court now is not following, it is 
overruling, an unequivocal line of authority 
reaching over many years. We are not sustain- 
ing an Act of Congress against attack on its 
constitutionality, we are making unprecedented 
use of the Act to strike down the Constitutional 
basis of state regulation. I think we not only 
are free, but are duty bound, to consider prac- 
tical consequences of such a revision of con- 
stitutional theory. This Court only recently 
recognized that certain former decisions as to 
the dividing line between state and federal power 
were illogical and theoretically wrong, but at 
the same time it announced that it would adhere 
to them because both governments had accom- 
modated the structure of their laws to the error. 
Davis v. Department of Labor, 317 U. S. 249, 
255. It seemed a common-sense course to follow 
then and I think similar considerations should 
restrain us from following a contrary and de- 
structive course now. 


The states began nearly a century ago to reg- 
ulate insurance, and state regulation, while no 
doubt of uneven quality, today is a successful 
going concern. Several of the states, where the 
greatest volume of business is transacted, have 
rigorous and enlightened legislation, with en- 
forcement and supervision in the hands of ex- 
perienced and competent officials. Such state 
departments, through trial and error, have accu- 
mulated that body of institutional experience 
and wisdom so indispensable to good administra- 
tion. The Court’s decision at very least will 
require an extensive overhauling of state legis- 
lation relating to taxation and supervision. The 
whole legal basis will have to be reconsidered. 
What will be irretrievably lost and what may be 
salvaged no one now can say, and it will take 
a generation of litigation to determine. Cer- 
tainly the states lose very important controls 
and very considerable revenues, 


The recklessness of such a course is empha- 
sized when we consider that Congress has not 
one line of legislation deliberately designed to 
take over federal responsibility for this impor- 
tant and complicated enterprise.41 There is no 
federal department or personnel with national 
experience in the subject on which Congress can 
call for counsel in framing regulatory legislation. 
A poorer time to thrust upon Congress the ne- 


®» The Government contends that at least Count 
One of the present indictment conforms to this 
interpretation of the antitrust laws. Under the 
Criminal Appeals Act we have no jurisdiction to 
construe or reconstrue the indictment. My view 
would require remand to the District Court or 
the Circuit Court of Appeals for consideration in 
the light of our opinion. 

In 1943, gross premiums taxes on insurance 
companies yielded 40 states an aggregate of 
$96,108,000 and the remaining eight an estimated 
$26,892,000, making a total of $123,000,000. State 
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Tax Collections in 1943, pamphlet published by 
Bureau of the Census, p. 8. 

u1Tt is impossible to believe that Congress, if 
it ever intended to assume responsibility for 
general regulation of insurance, would have 
made the antitrust laws the sole manifestation 
of its purpose. Its only command is to refrain 
from restraints of trade. Intelligent insurance 
regulation goes much further. It requires care- 
ful supervision to ascertain and protect solvency, 
regulation which may be inconsistent with un- 
bridled rate competition. It prescribes some 
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cessity for framing a plan for nationalization of 
Insurance control would be hard to find. 


Moreover, we have not a hint from Congress 
that it concurs in the plan to federalize respon- 
sibility for insurance supervision. Indeed, every 
indication is to the contrary.™? It was urged to 
do so by one President, and by the insurance 
companies.44 The decisions of this Court con- 
firming state power over insurance have been 
paralleled by a history of congressional refusal 
to extend federal authority into the field,® al- 
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though no decision ever has explicitly denied 
the power to do so. 


The ordefly way to nationalize insurance 
supervision, if it be desirable, is not by court 
decision but through legislation. Judicial deci- 
sion operates on the states and the industry 
retroactively. We cannot anticipate, and more 
than likely we could not agree, what conse- 
quences upon tax liabilities, refunds, liabilities 
under state law to states or to individuals, and 
even criminal liabilities wili follow this decision. 


provisions of policies of insurance and many 
other matters beyond the scope of the Sherman 
Act. 

Also it requires sanctions for obedience far 
more effective than the $5,000 maximum fine on 
corporations prescribed by the antitrust laws. 
Violation of state laws are commonly punishable 
by cancellation of permission to do business 
therein—a drastic sanction that really commands 
respect. 

The antitrust law sanctions are little better 
than absurd when applied to huge corporations 
engaged in great enterprise. In the two related 
Madison Oil cases (see United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150) fifteen of the 
seventeen corporations convicted, had combined 
capital and surplus reported to be $2,833,516,247. 
The total corporate fines on them were $255,000, 
making a ratio of fines to corporate capital and 
surplus of less than 1/100 of one per cent. In 
addition, fines of $180,000 were assessed against 
individuals. In the automobile financing case 
(see United States v. General Motors Corp., 121 
F. 2d 376, cert. denied, 314 U. S. 618) General 
Motors Corporation, three wholly owned sub- 
sidiaries and no individuals were convicted. The 
fines were $20,000. Capital and surplus were 
then reported at $1,047,840,321, the fine being 
somewhat less than 1/500 of 1 per cent thereof. 

In each case the corporate fines were $5000, 
the maximum permitted by the statute. i5 
Wis Cron. 

2The last agency to investigate insurance 
problems was the Temporary National Economic 
Committee. It made no recommendation of fed- 
eral control. Its chairman, Senator O’Mahoney, 
after reviewing carefully the problems caused by 
the concentration of economic power in the 
hands of the insurance companies and the abuses 
of the business, said: ‘‘Therefore I say again 
that personally I would not support any law 
that would undertake to do away with state reg- 
ulation of insurance, and there never has been 
suggested to me or to any member of the TNEC 
or to the committee as a whole any thought of 
doing away with state regulation or imposing 
federal supervision.’’ 26 American Bar Asso- 
ciation Journal 913. Both dominant political 
parties have supported the present system, In 
1940, the Democratic platform contained this 
provision. ‘‘We favor strict supervision of all 
forms of the insurance business by the several 
States for the protection of policyholders and 
the public.’’ The Republican platform of that 
year contained this provision: ‘‘We favor a con- 
tinuance of regulation of insurance by the sev- 
eral States.”’ 

13 President Theodore Roosevelt twice recom- 
mended that Congress assume control of insur- 
ance. Message of December 6, 1904, 39 Cong. 
Rec. 12, and Message of December 5, i905, 40 
Cong, Rec. 95. 
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14 See Insurance Blue Book (Centennial Issue, 
1876) Ch. VI, Fire Insurance, p. 32. 


% In 1866, a bill was introduced in the House, 
providing for creation of a national bureau of 
insurance in the Treasury Department. It was 
not passed. H. R. 738, 39th Cong., 1st Sess. 

In 1868, a bill was introduced in the Senate 
proposing a national bureau of insurance, but 
never passed. S. 299, 40th Cong., 2d Sess. 

In 1892, a bill was introduced in the House 
creating the office of Commissioner of Insurance. 
It was never reported out of committee. H. R. 
9629, 52d Cong., 1st Sess. 

In 1897, a bill was introduced in the Senate 
to declare that insurance companies doing busi- 
ness outside of the states of their incorporation 
were to be deemed to be engaged in interstate 
commerce, It was not reported out of commit- 
tee. S. 2736, 55th Cong., 2d Sess. 


After President Roosevelt’s recommendation of 
1904, Senator Dryden introduced a bill in the 
Senate to establish a bureau of insurance in the 
Department of Commerce. The bill died in com- 
mittee. S. 7277, 58th Cong., 3d Sess. 

After President Roosevelt’s second recommen- 
dation, the House Judiciary Committee reported 
that Congress had no power to regulate insur- 
ance, and said: ‘‘The views of the Supreme 
Court have practically met the approval of the 
bar and business men of the United States as 
being in accordance with law and common 
sense.’’ H. R. Rep. 2491, 59th Cong., 1st Sess., 
March 23, 1906, p. 14. 

The Senate Committee on the Judiciary made 
a similar report. Sen Rep. 4406, 59th Cong., 1st 
Sess., 1906. 

In 1914-15, resolutions were introduced in both 
the House and the Senate proposing an amend- 
ment to the Constitution to the effect that Con- 
gress should have power to regulate the business 
or commerce of insurance throughout the United 
States and its territories or possessions. The 
resolutions were not reported out of the Judi- 
ciary Committee. S. J. Res. 103, 63d Cong., 2d 
Sess.; H. J. Res. 194, 63d Cong., 2d Sess.; S. J. 
Res. 58, 64th Cong., 1st Sess. 

In 1933, a resolution was introduced for a 
similar constitutional amendment which died in 
committee. S. J. Res. 51, 73d Cong., 1st Sess. 


Moreover, by exceptions and exemptions Con- 
gress has indicated a clear intent to avoid in- 
terference with state supervision. Insurance 
corporations are excepted from those who may 
become bankrupts. 11 U. S. C. § 22. Insurance 
issued by any issuer under state supervision is 
exempted from the Securities Act. 15 U. S. C. 
§ 77¢(a)(8). Insurance companies supervised by 
state authority are exempted from regulation as 
investment companies. 15 U. S. C. §§ 80a-2(a) 
(17) and 80a-3{c) (3). 
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Such practical considerations years ago deterfed 
the Court from changing its doctrine as to in- 
surance.'® Congress, on the other hand, if it 
thinks the time has come to take insurance 
regulation into the federal system, may formu- 
late and announce the whole scope and effect of 
its action in advance, fix a future effective date, 
and avoid all the confusion, surprise, and in- 
justice which will be caused by the action of 
the Court.** 

A judgment as to when the evil of a decisional 
error exceeds the evil of an innovation must be 
based on very practical and in part upon policy 
considerations. When. as in this problem, such 
practical and political judgments can be made 
by the political branches of the Government, it 
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is the part of wisdom and self-restraint and good 
government for courts to leave the initiative to 
Congress. : 

Moreover, this is the method of responsible 
democratic government. To force the hand of 
Congress is no more the proper function of the 
judiciary than to tie the hands of Congress. To 
use my office, at a time like this, and with so 
little justification in necessity, to dislocate the 
functions and revenues of the states #® and to 
catapult Congress into irhmediate and undi- 
vided responsibility for supervision of the na- 
tion’s insurance businesses is more than I can 
reconcile with my view of the function of this 
Court in our society. 


4%In New York Life Insurance Company v. 
Deer Lodge County, 231 U. S. 495, 502, the 
Court said: ‘‘To reverse the cases, therefore, 
would require us to promulgate a new rule of 
constitutional inhibition upon the States and 
which would compel a change of their policy and 
a readjustment of their laws. Such result nec- 
essarily urges against a change of decision.’’ 

Jn resisting pressure to federalize insurance 
supervision Congress has followed the advice of 
some of the best informed champions of the 
public interest on insurance problems. One was 
Louis D. Brandeis. Speaking as counsel for 
the Protective Committee of Policy-holders in 
the Equitable Life Assurance Society, before the 
Commercial Club of Boston, on October 26, 1905, 
Mr. Brandeis said: 

“The sole effect of a Federal law would be— 
the sole purpose of the Dryden bill [see note 15, 
supra] must have been—to free the companies 
from the careful scrutiny of the commissioners 
of some of the States. It seeks to rob the State 
even of the right to protect its own citizens from 
the legslized rebbery to which present insurance 
measures subject the citizens, for by the terms 
of the bill a Federal license would secure the 
right to do business within the borders of the 
State, regardless of the State prohibitions, free 
from the State’s protective regulations. With 
a frankness which is unusual—and an effrontery 
which is common—among the insurance mag- 
nates—this bill is introduced in the Senate by 
John F.. Dryden, the president of the Prudential 
Life Insurance Company—the company which 
pays to stockholders annual dividends equivalent 
to 219.78 per cent. for each dollar paid in on 
the stock; the company which devotes itself 
mainly to insuring the working men at an ex- 
pense of over 37.28 cents on every dollar of 
premiums paid; the company which, in 1904, 
made the worst record of lapsed and surrendered 
industrial policies. ... 

“Federal supervision is also advocated by Mr. 
James M. Beck (formerly Assistant Attorney 
General of the United States), the counsel for 
the Mutual Life Insurance Company, and his 
main argument against State supervision appears 
to be that the companies pay, in the aggregate, 
for fees and taxes in the several States 
$10,000,000, which he says is twice as much as 
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is necessary to cover the expense of proper 
supervision. Ten million dollars is a large sum 
in itself, but a very small one compared with 
the aggregate assets or the aggregate expense 
of management. Mr. Beck’s company paid in 
1904 $1,138,663 in taxes and fees. Its manage- 
ment expenses were $15,517,520, or nearly four- 
teen times as much, Our Massachusetts savings 
banks paid in the year ending October 31, 1904, 
$1,627,794.46 in taxes to this Commonwealth: 
that is $80,890.02 more than the whole expense 
of management, which was $1,546,904.44. 

“Doubtless the insurance departments of some 
States are subjects for just criticism. In many 
of the States the department is inefficient, in 
some doubtless corrupt. But is there anything 
in our experience of Federal supervision of other 
departments of business which should lead us to 
assume that it will be freer from grounds of 
criticism or on the whole more efficient than the 
best insurance department ofi any of the States? 
For it must be remembered that an efficient 
supervision by the department of any State will 
in effect protect all the policy-holders of the 
company wherever they may reside. Let us 
remember rather the ineffectiveness for eighteen 
Jong years of the Interstate Commerce Commis- 
sion to deal with railroad abuses, the futile in- 
vestigation by Commissioner Garfield of the 
Beef Trust, and the unfinished investigation into 
the affairs of the Oil Trust in which he has since 
been engaged. Federal supervision would serve 
only to centralize still further the power of our 
Government and to increase still further the 
powers of the corporations.’’ 

Mr. Justice Brandeis for a unanimous Court 
wrote, in Bothwell v. Buckbee, Mears Co., 275 
U. S. 274, 276 (1927): ‘‘A contract of insurance, 
although made with a corporation having its 
office in a State other than that in which the 
insured resides and in which the interest insured 
is located, is not interstate commerce.’ He 
joined in other similar decisions in Northwestern 
Mutual Life Insurance Co. v. Wisconsin, 247 
U.S. 132; National Union Fire Insurance Co. v. 
Wanberg, 260 U.S. 71. 

18 Thirty-five states of the Union have filed 
amicus curiae briefs with us, protesting against 
the decision which the Court is promulgating. 
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[1 57,254] Hotel Edison Corporation v. Taylor. 


_ New York Supreme Court, New York County.’ Special Term, Part III. 111 New 
York Law Journal 2104. May 31, 1944. 


nae complaint charging that defendant association is engaged in an unlawful combina- | 
tion which has created a monopoly in the performance of musical compositions, and 
which has restrained competition in the use of performing rights to copyrighted musical 
compositions, is insufficient to charge a violation of Section 340 of the New York General 
Business Law, as it does not appear that defendant deals in any commodity. A copyright 


is not trade or commerce. 


See Section 340 of the New York General Business Law, Vol. 2, 8615. 


Mr. Justice Eper: Motion of defendant 
for judgment on the pleadings dismissing 
the complaint is granted. Plaintiff's cause 
of action is predicated on section 340 of the 
General Business Law (referred to as the 
Donnelly Act). Article 22 of said law, 
which embraces section 340, is an anti- 
monopoly statute relating to commerce and 
trade, and I recently had occasion to con- 
strue this very provision in Nasman v. Bank 
of N. Y. (N. Y. L. J., May 24, 1944, New 
York County). I there pointed out that the 
statute dealt basically with articles and com- 
modities of commerce, vendible tangibles. 
It is charged that the defendant, commonly 
referred to as “Ascap,” is engaged in a 
wrongful and unlawful combination which 
has created a monopoly in the performance 
of musical compositions, which has re- 
strained and prevented competition in the 


“use of performing rights” to copyrighted 
musical compositions (Compl. Pars. 18, 22) 
of its members. No claim is made that the 
defendant Ascap deals in any commodity; 
it is engaged solely in licensing intangible 
rights created and conferred upon its mem- 
bers by the copyright laws of the United 
States; a copyright is an intangible thing, 
is not trade or commerce (Harms v. Cohen, 
279 Fed., 276, 281; Met. Opera Co. v. Ham- 
merstein, 162 App. Div., 691, 147 N. Y. 
Supp ool ait-duz2 Ninn 507) ee lsSeemno 
merit to plaintiff’s cause of action. The 
same reason expressed in Nasman v. Bank of 
N. Y. (supra), which were held sufficient to 
warrant dismissal of the complaint, without 
leave to amend, are deemed equally ap- 
plicable and effective here. The complaint 
is dismissed. Settle order. 


[57,255] Leo et al. v. Knickerbocker Ice Co. et al. 


New York Supreme Court, Queens County. Special Term, Part I. 


Law Journal 2250. June 10, 1944. 


111 New York 


When a complaint charging a conspiracy to monopolize the ice trade and to fix the 


prices of ice, in violation of Section 340 of the New York General Business Law, fails 
to allege the date of the conspiracy, defendants’ motion for an order directing plaintiffs 
to serve an amended complaint to make more definite the allegations with respect to the 
time of the conspiracy is granted. The defense of the statute of limitations may be 
available to defendants, and they cannot plead it without knowing in advance the date 


the alleged conspiracy was entered into. 


See Section 340 of the New York General Business Law, Vol. 2, {] 8615.15, 8615.30. 


[Motion] 


Mr. Justice Daty: Motion by the defend- 
ants for an order, pursuant to Rule 102 of 
the Rules of Civil Practice, to direct the 
plaintiffs to serve an amended complaint 
which will make more definite and certain 
the allegations of the complaint with respect 
to the time during which the alleged con- 
spiracy therein referred to is claimed to 
have taken place and to extend the defend- 


ants’ time to answer or otherwise move with 
respect to the complaint to a date ten days 
from the service of the order hereon, with 
notice of entry. 


[Opposition to Motion] 


The motion is opposed upon the ground 
that the defendants have mistaken their 
remedy inasmuch as the dates can be ob- 
tained by means of an application for a bill 
of particulars. 


aS 


1 Judgment affirmed, with costs, by the N. Y. 
Court of Appeals, October 26, 1945. No opinion 
rendered. 
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[Allegations of Complaint] 


The action is based upon an alleged com- 
mon law conspiracy and under section 340 
of the General Business Law to monopolize 
the ice trade and fix the prices of ice in 
Rockaway Beach. The “seventh” allegation 
of the complaint, incorporated by reference 
in paragraph “sixteenth” thereof, alleges 
that the defendants and other persons or 
corporations unknown federated and con- 
spired together in restraint of trade, &c., 
without furnishing the date or approximate 
dates or time when such conspiracy was 
entered into. There is nothing in the com- 
plaint from which this information may be 
gleaned. The fact that in paragraph “eighth” 
of the complaint it is stated that the defend- 
ant, Ice Refrigeration Company, Inc., was 
organized in 1935 in furtherance of the con- 
spiracy does not furnish the date when such 
conspiracy was entered into. “A conspiracy 
is constituted by an agreement” (United 
States v. Kissel, 218 U. S., 601, 608, 31 S. Ct., 
124, 126, 54 L. Ed., 1168). A conspiracy 
alone to commit an actionable wrong is not 
in itself a cause of action. There must be 
allegations of wrongful acts committed by 
the conspirators which have resulted in in- 
jury to the persons bringing the action 
(Rhodes v. Ocean Accident & Guar. Corp’n, 
Lim., 235 App. Div., 340, 257 N. Y. S., 241). 
The date when an act was committed in 
furtherance of a conspiracy obviously does 
not furnish the date when the conspiracy 
was entered into. 
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[Motion Granted to Make Complaint More 
Definite] 

In considering this application, the dis- 
tinction between making a pleading more 
definite and certain and furnishing a bill 
of particulars must be borne in mind. The 
former “is primarily to aid the applicant in 
pleading,” whereas the latter “is to prevent 
surprise on the trial or hearing” (3 Car- 
mody’s New York Practice, sec. 1028, p. 
2196). The defendants here claim that one 
of the defenses they consider pleading is 
the statute of limitations and this they can- 
not properly do unless the complaint alleges 
the time the alleged conspiracy was entered 
into. This contention is sound. The de- 
fense of the statute of limitations may be 
available to them in this type of action and 
they cannot safely plead it without know- 
ing in advance the date the alleged con- 
spiracy was entered into. Unless such date 
is furnished they cannot “ascertain the 
charge made * * * with sufficient definite- 
ness to enable * * * [them] to properly 
plead.” (Mutual Life Ins. Co. v. Granniss, 
118 App. Div., 830, 103 N. Y. S., 835; Peters 
v. United Holding Corp’n et al., 141 Misc., 
762, 253 N. Y. S., 223; see also Cohen et al. 
v. Japan Cotton & Silk Trading Co., Inc., 
250 App. Div., 770, 294 N. Y. S., 28.) 

Accordingly, the motion is granted in all 
respects and the plaintiffs permitted to serve 
an amended complaint within ten days of 
the service of the order hereon. 

Submit order. 


[57,256] Federal Waste Paper Corporation v. Garment Center Capitol, Inc. 


New York Supreme Court, New York County. Special Term, Part III. 


York Law Journal 2273. June 13, 1944. 


111 New 


The granting by a landlord of the exclusive privilege for the removal of waste from 
the tenants of the building is neither illegal nor unreasonable restraint of trade in viola- 
tion of Section 340 of the New York General Business Law. 


See Section 340 of the New York General Business Law, Vol. 2, | 8615. 


Mr. Justice SCHREIBER: The defendants’ 
motion for judgment in their favor dis- 
missing the complaint must be granted. The 
complaint fails to set forth facts sufficient 
to constitute a cause of action. The grant- 
ing of the exclusive privilege for the re- 
moval of waste from the tenants of the 
building in question is neither illegal nor 
unreasonable restraint of trade. So it was 
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held by Mr. Justice McGeehan on the mo- 
tion for an injunction pendente lite. That 
ruling was affirmed by the Appellate Di- 
vision and leave to appeal to the Court of 
Appeals denied. Though that disposition 
of the motion for a pendente lite injunction 
may not be the law of the case, the reason- 
ing is nevertheless persuasive. Settle order 
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Body-Steffner Co. v. Flotill Products, Inc. 


[57,257] Body-Steffner Company v. Flotill Products, Incorporated. 


California District Court of Appeal, First District, Division One. Civ. No. 12546 
March 29, 1944. 63 A. C. A. 712, 147 P. (2d) 84. 1 ne iv. No. 125 


Mille deem a judgment of the Superior Court of San Joaquin County. 


A contract to pay brokerage to a buyer in violation of Section 2(c) of the Clayton 
Act as amended by the Robinson-Patman Act is illegal and unenforceable. 


A contract, although calling for performance intrastate, may affect interstate com- 
merce so as to fall within the prohibition of the Robinson-Patman Act. 


_In a suit for breach of contracts which plaintiff claimed were contracts of sale and 
which defendant claimed were contracts of brokerage or agency, proof that the contracts 
would be illegal under the Robinson-Patman Act if construed as contracts of sale would 
be pertinent as indicating that the contracts were contracts of brokerage or agency. 
Proof that the contracts would be illegal under the Robinson-Patman Act if construed 
as contracts of sale would also be pertinent ip defense of the action on the contracts. 


C. W 


See Sec. 2 (c) of the Clayton Anti-Trust Act as amended by the Robinson-Patman Price Dis- 


crimination Act, Vol. 1, f 2214. 


For appellant: Moses Lasky, Brobeck, Phleger & Harrison and Jefferson E. Peyser. 


For respondent: Rutherford, Jacobs, Cavalero & Dietrich, Newton Rutherford, D. R. 
Jacobs, Philip Cavalero and Stephen Dietrich. 


Opinion rendered by Doo.ine, J. pro tem. 


Damages for Breach of Contracts of Sale 


[Digest] Defendant appeals from a judg- 
ment for damages rendered against it for 
failure to deliver certain canned tomatoes 
and tomato paste pursuant to six written 
contracts entered into between plaintiff and 
defendant. Plaintiff recovered judgment on 
the theory that all six contracts were con- 
tracts of purchase and sale. 


Evidence That Contracts Were Brokerage 
Contracts Improperly Excluded 


Defendant contended that all six con- 
tracts were in fact contracts of brokerage 
or agency. Defendant offered to prove that 
in the trade this standard form of contract 
was always construed as a contract of 
agency and not as one of sale where a pro- 
vision for brokerage was inserted in the 
contract, and that the word “brokerage,” 
as used in the contract was always used and 
construed in the trade as providing com- 
pensation for an agent and not in the sense 
of a discount to a purchaser. Objections to 
such offers of proof were sustained. The 
trial court committed prejudicial error in 
sustaining such objections. 

Parol evidence is admissible to establish 
the trade usage, even thaugh the words are 
in their ordinary or legal meaning entirely 
unambiguous, inasmuch as by reason of the 
usage the words are used by the parties in 
a different sense. Ermolieff v. R. K. O. 
Radio Pictures, 19 Cal. (2d) 543, 122 P. 
(2d) 3. 

Two of the contracts describe plaintiff “as 
agent” and all of them provide for “brok- 
erage 5%.” These provisions in the five 
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contracts for which the printed form was 
used were inserted in typewriting, thus call- 
ing into play the settled rule that in the con- 
struction of a contract the written parts 
‘ec. the printed parts (Civ. Code, sec. 

The Court concludes that the contracts 
are ambiguous on their face, necessitating 
the reversal of the judgment. 


Question as to Legality under 
Robinson-Patman Act 


Defendant claims that the contracts, if 
construed as contracts of sale, are illegal 
under the Robinson-Patman Act, amending 
Section 2(c) of the Clayton Act. A con- 
tract to pay brokerage to a buyer in viola- 
tion of this section is illegal and unenforceable. 
Jarrett v. Pittsburgh Plate Glass Co., 131 Fed. 
(2d) 674; Merchants Service Corp. v. Libby, 
McNeill & Libby, 314 Ill. App. 121, 40 N. E. 
(2d) 835. The Act, however, is applicable 
only to transactions affecting interstate com- 
merce and plaintiff claims that these con- 
tracts which provide for delivery within this 
state do not fall within its scope. The solu- 
tion of the question is one depending upon 
the evidence introduced and the court’s find- 
ings thereon. A contract, although calling 
for performance intrastate, may affect inter- 
state commerce so as to fall within the 
prohibition of this and similar federal legis- 
lation. “Where commodities are sold within 
one state, with the understanding that they 
are to constitute part of the stream of goods 
sold in interstate commerce, and this is a 
typical, constantly recurring course, the cur- 
rent thus existing is a current of commerce 
among the states, and the prior transaction, 
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though wholly negotiated and executed 
within a single state, is a part and incident 
of interstate commerce.” Fitch v. Kentucky- 
Tennessee Light & Power Co., 136 Fed. (2d) 
12; American Can Co. v. Ladoga Canning Co., 
44 Fed. (2d) 763. 

Defendant claims that it was the settled 
and almost invariable practice under these 
and earlier similar contracts with plaintiff 
to deliver the canned goods on plaintiff’s 
order to freight cars for direct shipment to 
buyers outside of California. The court 
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should allow defendant full opportunity to 
develop these facts. If the contracts are 
proved to be subject to this provision of the 
Robinson-Patman Act that fact will be per- 
tinent in two aspects: 1. In determining the 
true nature of the contracts under the rule 
that an interpretation which gives effect to 
a contract is preferred to one which makes 
it void; and 2, in defense of the action on the 
contracts if they are construed as contracts 
of sale. 


[157,258] Milton Irwin, Dr. Walter G. Berg and Dr. David W. Miles, d.b.a. Associ- 
ated Laboratories, v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Eighth Circuit. 


June 15, 1944. 


No. 12,646. 


Petition for Review of an Order of the Federal Trade Commission. 
A Federal Trade Commission order prohibiting use of the terms “hydro-surgery” and 


“Detoxifier” in connection with the sale of a medicinal device recommended for use in 
cleansing the intestines, and prohibiting misrepresentation of the therapeutic qualities of 
the device for the treatment of various ailments, is affirmed, when there is sufficient evi- 
dence that such misrepresentation had the capacity to mislead and deceive a substantial 
portion of the public into buying and undergoing treatment with the device. 


The fact that none of the Commission’s medical witnesses had actual experience with 
the medicinal device or were possessed of data as to what could be expected from it on 
the basis of clinical observation, does not nullify the weight attached to their testimony 
as qualified physicians, based on their general knowledge of medicine, that the medicinal 
device could not perform the cures claimed for it. s 


Petitioners’ contention that their use of the name “Detoxifier” is permissible because 
it “has been used as a trade-mark to designate their product”, is overruled. The test is 
not whether a trade-mark may have been registered, but whether the method of using it 
falls within the prohibition of the Federal Trade Commission Act, which forbids the use 
of misleading trade-marks. 


See the Federal Trade Commission Act annotations, Vol. 2, {| 6125.254, 6630.05, 6630.13. 
Affirming Federal Trade Commission cease and desist order in Dkt. 4722. 
For petitioners: Mr. Frank A. Whiteley. 


For respondent: Mr. Jaseph J. Smith, Jr., Assistant Chief Counsel, Federal Trade 
Commission (Mr. W. T. Kelley, Chief Counsel, and Mr. Eugene W. Burr, Special 


Attorney, Federal Trade Commission, on brief). 
Before’ STONE, WooproucH and THomaAs, Circuit Judges. 


[Petition for Review of F T C Cease and 
Desist Order] 


WooproucH, Circuit Judge, delivered the 
opinion of the court: 

The petitioners, doing business as Asso- 
ciated Laboratories, have submitted their 
petition under 15 U. S. C. A. 45 c, for re- 
view of a cease and desist order entered 
against them by the Federal Trade Com- 
mission on April 30, 1943. They pray for 
reversal of the order, and the Commission 
prays that it be affirmed and that this court 
command obedience to it. 


[Charges] 


The proceedings were instituted before 
the Commission by complaint reciting prob- 
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able cause to believe that petitioners had 
violated the provisions of the Federal Trade 
Commission Act and that a proceeding in 
respect thereof would be in the public in- 
terest, and charging that petitioners were 
engaged in the business of manufacturing 
and selling and distributing in interstate 
commerce, “a device designated as Gordon 
Detoxifier, a rectal irrigator designed for 
cleansing the bowels and intestines’, and 
that to promote its sale petitioners dissemi- 
nated by mail and otherwise, a number of 
false, misleading and deceptive advertise- 
ments concerning the device and what may 
be done by the use of it. In paragraph 
three, the complaint set out in haec verba 
within quotation marks, specific statements 
alleged to be typical of those contained in 
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petitioners’ advertisements and charged to 
be false, misleading and deceptive, and in 
paragraph four , it was charged that by the 
use of the representations set out and others 
similar, petitioners represent directly and by 
implication that the use of the device, 
designated as “Gordon’s Detoxifier” will 
thoroughly and harmlessly cleanse both the 
large and the small intestine; that its use 
will massage and strengthen both the large 
and small intestine and strengthen the tis- 
sues of the intestinal tract; that the injection 
of oxygen into the intestinal tract by said 
device will destroy the anaerobic germ; 
that its use will purify the blood stream; 
that its use, often in one treatment, will 
relieve the pain of rheumatism, arthritis, and 
of neuritis; that its use will reduce hyper- 
tension or high blood pressure with result- 
ing relief of strain on the heart and on the 
brain; that its use will reveal to the patient 
himself, what foods to avoid in order to 
insure maximum efficiency in digestion; that 
its use will result in lessening the burden 
thrown on the liver and kidneys; that its 
use, in a few treatments, will relieve sinus 
and antrum complications; that its use will 
result, in the re-establishing of a normal 
peristalsis or the natural muscular activity 
of the intestines; that its use will assist, by 
minimizing deposits of calcium and magne- 
sium salts on the walls of the arteries, in 
preventing their hardening; that said device 
will send, in a scientifically controlled man- 
ner, a pulsating stream of water and air 
bubbles into the bowels and into the other- 
wise inaccessible small intestine; that most 
ailments originate in the small intestine; 
that the use of Ozone in said device accel- 
erates the healing process and stimulates 
recovery; and that ailments and conditions 
such as appendicitis, arthritis, asthma, colitis, 
constipation, excessive fatigue, foul breath, 
headache, gall bladder complications, high 
and low blood pressure, indigestion, irreg- 
ular heart, kidney and bladder complica- 
tions, liver complications, lumbago, menopause 
disturbances, muddy or pimply complexion, 
migraine, nervousness, pruritis ani, rheuma- 
tism, sinus trouble, rundown condition, 
shortness of breath, sleeplessness, ulcers of 
the stomach and bowels, and ulcerated 
colitis, are almost invariably caused by in- 
testinal toxemia or toxins in the intestinal 
tract, and that such diseases or conditions 
can be successfully treated by petitioners’ 
said device. 


In paragraph five, after asserting the fal- 
sity of petitioners’ said advertisements, it is 
charged that, 


“In truth and in fact, the use of respondents’ 
[petitioners here] said ‘Gordon’s Detoxifier’ 
will not thoroughly and harmlessly cleanse both 
the large and small intestines. In fact, the 
frequent and repetitious use of said device may 
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seriously interfere with the normal functioning 
of the lower bowels and may produce distinct 
harm by the removal of the normal protective 
mucous which should always be present on the 
surface of the mucosa of the lower bowels, there- — 
by producing irritation. The use of said device 
will not massage and strengthen both the large 
and small intestines or any part of the intestinal 
tract. The injection by said device of oxygen 
into the intestinal tract will not destroy the 
anaerobic germ. The use of said device will not 
purify the blood stream and it will not relieve 
the pain caused by rheumatism, arthritis and 
neuritis, The use of said device will not reduce 
hypertension or high blood pressure and will 
have no effect on relieving strain on the heart 
or the brain. The use of said device will not 
reveal to the patient what foods to avoid in 
order to insure maximum efficiency in digestion. 
Its use will not lessen the burden thrown on the 
liver or the kidneys. Its use will not, in either 
a few treatments or in many treatments, relieve 
sinus and antrum complications. Its use will 
not result in the re-establishing of a normal 
peristalsis or the natural muscular activity of 
the intestine. Its use will not in any manner 
prevent the hardening of the arteries. Said 
device will not send a pulsating stream of water 
and air bubbles, in a scientifically controlled 
manner, into the small intestine. Furthermore. 
if water from said device should enter the small 
intestine the result of such penetration would 
not ‘have a favorable effect on any disease or 
condition of the body, but might result in harm- 
ful or serious consequences. Most ailments do 
not originate in the small intestines. The use 
of Ozone in said device will not accelerate the 
healing process and stimulate recovery, and if 
a signifidant amount of Ozone is injected into 
the intestinal tract, serious injury to health may 
follow. The ailments and conditions such as 
appendicitis, arthritis, asthma, colitis, constipa- 
tion, excessive fatigue, foul breath, headache, 
gall bladder complications, high and low blood 
pressure, indigestion, irregular heart, kidney 
and bladder complications, liver complications, 
lumbago, menopause disturbances, muddy or 
pimply complexion, migraine, nervousness, pru- 
ritis ani, rheumatism, sinus trouble, rundown 
condition, shortness of breath, sleeplessness, ul- 
cers of the stomach and bowels, and ulcerated 
colitis, are not almost invariably caused by intes- 
tinal toxemia or by the presence of toxins in the 
intestinal tract and such diseases or conditions 
cannot be successfully treated by the use of 
respondents’ said device. Furthermore, the effect 
of said device is limited to an injection of liquid 
into the lower intestinal tract and its therapeutic 
value is correspondently limited to that of an 
ordinary enema.’’ 


The complaint also charged that petition- 
ers’ use of the term “hydro-surgery” in 
describing their device or the effects thereof, 
in the treatment of diseases or conditions 
of the human body, is false and misleading 
in that said term falsely indicates that the 
use of the device accomplishes results simi- 
lar to results accomplished by surgery. It 
also charged that petitioners’ use of the 
name “Gordon’s Detoxifier” is false and mis- 
leading as falsely indicating that said device 
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will remove or destroy toxins in the human 
system. In conclusion, it was alleged that 
all petitioners’ acts and practices aforesaid 
are to the prejudice and injury of the public 
and constitute unfair and deceptive acts and 
practices in commerce within the intent and 
meaning of the Federal Trade Commission 
Act. 


[Petttioners’ Contentions] 


The petitioners appeared and filed their 
answer to the complaint. They admitted 
that they were engaged in business as al- 
leged in the complaint, and stated “that to 
the extent and as respondents have used in 
their advertising the specific details pre- 
sented in the quotes in paragraph three and 
the statements set forth in paragraph four, 
such statements are true, and are justified 
by therapeutic results obtained by the use 
of their instrument.” They denied generally 
the allegations of paragraph five of the com- 
plaint and specifically 


“that ailments and diseases referred to in para- 
graph five cannot be successfully treated by 
the use of respondents’ instrument, when the 
generalization ‘successfully’ is properly limited 
to the producing of an alleviation of the pa- 
tient’s complaint and a degree of recovery there- 
from and a degree of restoration to health. The 
respondents further deny the allegation of para- 
graph five that the effect of said device is 
limited to an injection of liquid into the lower 
intestinal tract and its therapeutic value is cor- 
respondingly limited to that of an ordinary 
enema. In this regard respondents affirm that 
no competent observer who understands the 
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nature of respondents’ instrument and has ob- 
served its operation and the results obtained by 
it could honestly make the claim that the instru- 
ment provides only means for giving an ordinary 
enema.’’ 


They denied that any use by them of 
the term “hydro-surgery” is false or mis- 
leading, but affirm “that by the use of a 
mechanical appliance including water certain 
favorable results in the treatment of ail- 
ments are obtained, which is true, and that 
such use is a form of ‘hydro-surgery’.” 
They also denied 


“that its use of its trade mark ‘Detoxifier’ 
falsely indicates that respondents’ instrument 
will remove or destroy toxins in the human 
system. The word ‘Detoxifier’ at the time 
adopted by the respondents as a trade mark for 
its instrument was a coined term, and if it sug- 
gests or indicates that the instrument to which 
it is applied will remove or destroy toxins in 
the human system this is a fact, which has been 
abundantly demonstrated in thousands and 
thousands of cases.”’ 


They alleged “as an affirmative defense” 


“that the instrument which it sells is capable 
of producing and does produce therapeutic re- 
sults of the highest value in the treatment of 
a large variety of human ailments. 

“The medical profession comprises two groups 
of physicians, those who practice by the ad- 
ministration of drugs and the performance of 
surgical operations, involving the use of drugs, 
who are generally known as medical doctors or 
M. D.’s, and those who practice drugless healing 
by means of manual treatment and drugless 
appliances, who are generally known as chiro- 
practors and osteopaths. 


1The pertinent provisions of the statute are 
as follows: 

“Sec. 5. (a) Unfair methcds of competition in 
commerce, and unfair or deceptive acts or prac- 
tices in commerce, are hereby declared unlawful. 


“The Commission is hereby empowered and 
directed to prevent persons, partnerships, or 
corporations * * * from using unfair methods 
of competition in commerce and unfair or de- 
ceptive acts or practices in commerce.’’ 52 Stat. 
111-112; 15 U. S. C. A. Sec. 45 (a). 

‘““(c) * * * The findings of the Commission 
as to the facts, if supported by evidence, shall 


be conclusive.’’ 52 Stat. 112-113; 15 U. S.C. A. 
Sec. 45 (c). 
“Sec, 12. (a) It shall be unlawful for any 


Person, partnership, or corporation to dissemin- 
ate, or cause to be disseminated, any false ad- 
vertisment— 


““(1) By United States mails, or in commerce 
by any: means, for the purpose of inducing, or 
which is likely to induce, directly or indirectly, 
the purchase of food, drugs, devices, or cos- 
metics; or 


(2) By any means, for the purpose of induc- 
ing, or which is likely to induce, directly or 
indirectly, the purchase in commerce of food, 
drugs, devices, or cosmetics. 

“(b) The dissemination or the causing to be 
disseminated of any false advertisement within 
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the provisions of subsection (a) of this section 
shall be an unfair or deceptive act or practice in 
commerce within the meaning of section 5.’’ 52 
Stat. 114-115; 15 U. S. Cc: A. Sec. 52. 


“Sec. 15. For. the purposes of sections 12, 
13 and 14— 
“(a) The term ‘false advertisement’ means 


an advertisement, other than labeling, which is 
misleading in a material respect; and in deter- 
mining whether any advertisement is mislead- 
ing, there shall be taken into account (among 
other things) not only representations made or 
suggested by statement, word, design, device, 
sound, or any combination thereof, but also the 
extent to which the advertisement fails to reveal 
facts material in the light of such representa- 
tions or material with respect to consequences 
which may result from the use of the commodity 
to which the advertisement relates under the 
conditions prescribed in said advertisement, or 
under such conditions as are customary or usual. 
* * * 

“(d) The term ‘device’ * * * means instru- 
ments, apparatus, and contrivances, including 
their parts and accessories, intended (1) for use 
in the diagnosis, cure, mitigation, treatment, or 
prevention of disease in man or other animals; 
or (2) to affect the structure or any function of 
the body of man or other animals.’’ 52 Stat. 
116; 15. UsS. CA. See: 55; 
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“Tt so happens that the medical doctors are 
extremely conservative in endorsing and using 
new forms of treatments, just as in the past they 
rejected bacterial discoveries, the use of anes- 
thesia and other great therapeutic advances 
which from time to time have been brought 
into being and general use, almost invariably 
against strong and united opposition of the 
medical doctors. On the other hand, chiroprac- 
tors and osteopaths are less conservative in the 
use of new appliances and where their efficiency 
is capable of demonstration have been quick to 
adopt them. 

“The respondents’ instrument is now being 
used by some 300 progressive and competent 
chiropractors and osteopaths. Their. records 
show, in a manner which fair investigation must 
find incontrovertible, demonstration and proof, 
that the respondents’ instrument sold as a ‘De- 
toxifier’ has in thousands and thousands of 
cases produced extraordinary therapeutic results 
in the remedying and alleviating of human ills, 
often when, before treatments with the ‘Detoxi- 
fier’, cases were regarded by medical doctors as 
hopeless. 


“Respondents have made repeated efforts to 
have the American Medical Association and 
other organizations of the medical doctors in- 
vestigate the uses of respondents’ instrument 
and to have determined, under fair conditions 
which they themselves can name, the extent to 
which it is beneficial in the alleviating of large 
numbers of human ills. These efforts have run 
up against a stone wall. The medical doctors 
and their organiztions have absolutely refused to 
investigate this instrument. Some medical doc- 
tors, under a bond of keeping their names secret, 
have, for themselves and for their families, 
taken treatments with the ‘Detoxifier,’ but aside 
from those individuals who will not permit re- 
spondents to reveal their names, the medical 
doctors have kept themselves in ignorance of 
the manner of use and the highly valuable thera- 
peutic, results obtained from the ‘Detoxifier.’ 


Court Decisions 
Associated Laboratories v. FTC 


57,401 


“Respondents do not know, and presumably 
the Commission will refuse to inform them, 
who, or what organization has brought these 
charges before the Commission, Respondents 
assert that the charges are false and constitute 
an attack on a business which is struggling 
against many adverse conditions at the present 
time and which is in fact of very great value 
to the public. 

“For these reasons respondents demand that 
these charges be not determined upon theoretical 
conditions, but upon demonstrations of the ma- 
chine itself in use, and upon the results ob- 
tained from that use. 

“In this connection the Commission’s atten- 
tion is called to the fact that respondents are 
a small organization with little capital, and that 
such a proceeding as is instituted by this com- 
plaint might easily result in bringing about 
respondents’ financial ruin. For all of which 
reasons it is respectfully urged that so far as 
possible costs to be incurred by respondents 
should be Kept as low as possible.’’ 


[Proceedings before Commission] 


On May 13, 1942, the Commission entered 
its order reciting that the matter was at 
issue and ready for the taking of testimony 
and evidence and designating a trial ex- 
aminer to take the same at the time and 
place indicated with direction to him to 
make his report upon thereon. 


Extensive evidence was taken before the 
examiner upon which he made his report, 
and thereafter the Commission granted a 
hearing and considered the evidence and 
made and entered its findings as to the 
facts, and its conclusion, and entered the 
cease and desist order here involved.’ 


2 The Commission’s order is as follows: 


“It is ordered, that the respondents, Milton 
Irwin, Dr. Walter G. Berg, and Dr. David W. 
Miles, individually and trading as Associated 
Laboratories, or trading under any other name, 
and their agents, representatives and employees, 
directly or through any corporate or other de- 
vice, in connection with the offering for sale, sale 
or distribution of respondents’ device designated 
‘Gordon Detoxifier,’ or any other device of sub- 
stantially similar character, whether sold under 
the same name, or under any other name, do 
forthwith cease and desist from directly or in- 
directly: 

1. Disseminating or causing to be dissemi- 
nated any advertisement by means of the United 
States mails or by any means in commerce, as 
‘commerce’ is defined in the Federal Trade Com- 
mission Act, which advertisement 

(a) uses the term ‘hydro-surgery,’ or any 
other term which includes the word ‘surgery,’ 
to describe respondents’ device or the results 
obtained through the use of said device, or 
which otherwise represents or implies that the 
results obtained through the use of said device 
are comparable with those accomplished by sur- 
gery; 

(b) uses the word ‘Detoxifier,’ or any other 
word of similar import, to designate or describe 
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respondents’ device, or which otherwise repre- 
sents or implies that said device will rid the 
body of toxins; 
or which advertisement represents, 
by implication, 

(c) that respondents’ device will cleanse the 
small intestine; 

(d) that said device will massage or strength- 
en the large or small intestine, or strengthen 
the tissues of the intestinal tract; 

(e) that the injection of oxygen into the intes- 
tinal tract by means of said device will destroy 
the anaerobic germs; 

(f) that said device will purify the blood 
stream; 

(g) that said device reduces high blood pres- 
sure; 

(h) that said device reveals to the patient 
which foods should be avoided in order to in- 
sure maximum efficiency in digestion; 

(i) that said device serves to lessen the bur- 
den upon the liver or kidneys; 

(j) that said device relieves sinus or antrum 
complications; 

(k) that the use of said device results in the 
re-establishing of a normal peristalsis or natural 
muscular activity of the intestines; 

(1) that said device assist in preventing hard- 


ening of the arteries; 
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directly or 
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[Findings of Commission] 


The findings set forth the facts in detail 
substantially as they are charged in the 
petition, but no finding or conclusion is 
made respecting advertisements concerning 
the use of petitioners’ device in the treat- 
ment of the disease of arthritis. Paragraph 
three of the findings, in part, reads as fol- 
lows: 


“Among and typical of the statements and 
representations contained in such advertisements 
disseminated and caused to be disseminated, 
as set forth above, by insertion in periodicals 
and by booklets, pamphlets, circulars, letters 
and other advertising material, are the fol- 
lowing: 


‘This natural and drugless therapy performs 
as follows: 

1. Cleanses both large and small bowel, thor- 
oughly and in a harmless manner. 


2. Massages the bowel and gives necessary 
tone to tissues involved. 

3. Its employment of oxygen destroys the 
anaerobic germs, which can not live in this 
medium. 

4. Purifies the blood stream; proved by mi- 
croscopic examination after treatments. 

ae * * * * * 


6. Reduces hypertension or high blood pres- 
sure, thus easing the work of the heart and 
freeing the walls of its cells, and the brain, from 
undue strain. 

7. Indicates to patients what foods to avoid, 
to insure maximum efficiency in digestion. 


8. Lessens the burden thrown on the liver 
and kidneys. 

9. Improves sinus—and antrum complications 
in a few treatments. 


10. Re-establishes a normal peristalsis, or na- 


tural muscular activity of the intestines. 
3 * * at 


a ae * 


12. Assists in preventing the hardening of the 
arteries, by minimizing the deposits of calcium 
and magnesium salts on the walls.”’ 


(m) that most ailments originate in the small 
intestine; 

(n) that the introduction of ozone into the 
body by means of said device accelerates the 
healing process or stimulates recovery; 

(o) that appendicitis, asthma, colitis, consti- 
pation, excessive fatigue, foul breath, headache, 
gall bladder complications, high or low blood 
pressure, indigestion, irregular heart, kidney or 
bladder complications, liver complications, lum- 
bago, menopause disturbances, muddy or pimply 
complexion, migraine, nervousness, pruritis ani, 
rheumatism, sinus trouble, run-down condition, 
shortness of breath, sleeplessness, ulcers of the 
stomach or bowels, or ulcerative colitis are al- 
most invariably caused by intestinal toxemia; 

(p) that said device constitutes an effective 
treatment for appendicitis, asthma, colitis, exces- 
sive fatigue, foul breath, gall bladder complica- 
tions, high or low blood pressure, indigestion, 
irregular heart, kidney or bladder complications, 
liver complications, lumbago, menopause dis- 
turbances, muddy or pimply complexion, mi- 
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“A pulsating stream of water and air bubbles 
is introduced into the bowels in a scientifically 
controlled manner. This pulsating stream pene- 
trates readily into the SMALL intestine, hitherto 
inaccessiBle to any other method of treatment. 
Most ailments are found to originate in the 
small intestine.”’ 

“Ozone is especially beneficial in cases of 
ulcers, colitis, bowel inflammation and toxemia. 


“Ozone destroys bacteria on contact yet it is 
not a drug and is non-toxic and non-irritating. 
It pramotes healing and stimulates.” 


“Specializing in cases of 
Intestinal Toxemia. 


The Cause of Most Human Illness. 


The following symptoms and ailments 
are almost invaribly caused by Intestinal 
Toxemia. They can now be successfully 
treated. 

“Appendicitis 

co * cS 
Asthma 
Colitis 
Constipation 
Excessive Fatigue 
Foul Breath 


Headache 
Gall Bladder Complications 


High and Low Blood Pressure 
Indigestion 
Irregular Heart 
Kidney and Bladder Complications 
Liver Complications 
Lumbago 
Menopause Disturbances 
Muddy or Pimply Complexion 
[Migrain] 
Nervousness 
Pruritis Ani 
Rheumatism 
Sinus Trouble 
Run Down Condition 
Short of Breath 
Sleeplessness 
Ulcers of Stomach and Bowels 
Ulcerative Colitis.”’ 


graine, nervousness, pruritis ani, rheumatism, 
sinus trouble, run-down condition, shortness of 
breath, sleeplessness, ulcers of the stomach or 
bowels, or ulcerative colitis; 

(q) that said device constitutes an effective 
treatment for constipation, except insofar as it 
may afford temporary relief by the irrigation 
or flushing of the lower bowel; 

(r) that said device constitutes an effective 
treatment for headache, except insofar as it may 
afford temporary relief in those cases where 
such condition is due to constipation; or 

(s) that said device possesses any therapeutic 
value in excess of that possessed by the ordinary 
enema. 


2. Disseminating or causing to be dissemi- 
nated any advertisement by any means for the 
purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, 
as ‘commerce’ is defined in the Federal Trade 
Commission Act, of respondents’ device, which 
advertisement contains any representation pro- 
hibited in paragraph 1 hereof,”’ 
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[No Evidence to Justify Prolubition Against 
Use of Detoxifier by Qualified Persons] 


In this court petitioners have pressed 
their attack upon the findings, conclusion 
and order in briefs and oral arguments with 
serious earnestness, impressing the sincerity 
of their belief that their “Detoxifier” is an 
instrument of merit and that its use con- 
tributes to the alleviation of pain and sick- 
ness. Their testimony tended to show that 
it had been used upon many thousand 
sufferers, and there was no issue and no 
direct evidence was adduced that such use 
had in any instance inflicted injurious con- 
sequences. The two witnesses called by 
petitioners who had made very extensive 
use of the instrument were undoubtedly 
convinced as they testified that many patients 
had been greatly benefited. There was cer- 
tainly no testimony that would have justi- 
fied any injunctive order prohibiting the 
use of the “Detoxifier” by men or women 
possessing the qualifications required to 
practice the art of healing, and it does not 
appear to have been sold by petitioners to 
individuals for use upon themselves. 


[Order Confined to Prohibition of 
Misrepresentation| 


But the Commission has in no way at- 
tempted to prevent the sale of the instru- 
ment in interstate commerce, or to restrict 
or limit its use for the purpose for which it 
is designed, and much of the argument be- 
fore us is directed to matters which are not 
for our determination. The statute which 
is controlling here provides that “The find- 
ings of the Commission as to the facts, if 
supported by evidence shall be conclusive.” 
S2e Stata wlil2—tl Olde Usa Soca Nees 4.50C)) 
and it is not within our province to try 
the issues of fact de novo. The order of 
the Commission is confined entirely to pro- 
hibiting the use by petitioners of certain 
specified representations and nomenclature 
in their advertisements to induce the sale 
and use of their product, and on the fact 
issue or inquiry can extend only to the 
question whether the Commission’s findings 
are supported by evidence. 


[Testimony of Commission’s Expert 
Witnesses] 


That the petitioners did disseminate and 
cause to be disseminated advertisements 
concerning their device to induce its sale 
and use, containing the statements and rep- 
resentations and conveying the implications 
found by the Commission; we determine to 
be amply sustained by the testimony. Aside 
from such of them as are descriptive of 
the mechanical operation of the device, the 
representations relate to the successful treat- 
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ment of diseases, ailments and infirmities 
of the sick, and are, therefore, in a field of 
knowledge as to which it is universally 
recognized that laymen and the general 
public are not informed comparably with 
those who have devoted themselves to spe- 
cialized studies. Accordingly, in these pro- 
ceedings after petitioners’ device had been 
introduced and its operation explained and 
the representations in advertisements estab- 
lished, three physicians were called by the 
Commission who testified as expert wit- 
nesses. Their studies and experience were 
disclosed at length and they were undoubt- 
edly physicians of profound learning and 
wide experience in their profession. They 
gave evidence in support of each of the 
items of the cease and desist order which is 
here involved. In their opinion each of 
the statements which the order prohibits the 
petitioners from disseminating is false, the 
designation of the device “Detoxifier”’ is 
deceptive, and the advertised claim that the 
device accomplishes “hydro-surgery” is mis- 
leading and untrue. 


[Powers of Commission to Resolve the 
Fact Issue] 


The petitioners, on their part, called two 
witnesses who were duly licensed to prac- 
tice as chiropractors whose studies and ex- 
perience were fully disclosed. They stated 
their opinions as to the capacity of the 
“Detoxifier” for successful treatment of the 
sick which in many respects were opposed 
to those of the three physicians. The Com- 
mission did not find, nor does this court, 
that they were not qualified expert wit- 
nesses. The petitioners also called several 
lay witnesses who had been sick and had 
been treated with the device and felt that 
they had benefited. But the evidence as a 
whole presented for determination the issue 
of fact whether the representations were 
false, misleading or deceptive as charged. 
Such determination required consideration 
of the testimony of thé experts and decision 
upon conflicts between them in a field where 
there are few absolutes readily demonstrable. 
But such difficulties suggest no reason to 
deny the Commission’s power to resolve the 
fact issue. Alberty v. Federal Trade Com- 
mission, 9 Cir., 118 F. 2d 669, 670, cert. den., 


~ 314 U. S. 630; Aronberg v. Federal Trade 


Commission, 7 Cir., 132 F. 2d 165, 170; Neff 
v. Federal Trade Commission, 4 Cir., 117 F. 
2d 495, 497; Dr. W. B. Caldwell, Inc., v. 
Federal Trade Commission, 7 Cir. 111 F. 
2d 889, 891; Justin Haynes & Co. v. Federal 
Trade Commission, 2 Cir., 105 F. 2d 988, 989, 
cert. den. 308 U. S. 616; E. Griffiths Hughes, 
Inc., v. Federal Trade Commission, 2 Cir., 77 
F. 2d 886, 887, cert. den., 296 U. S. 617; 
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Federal Trade Commission v. Standard Edu- 
cation Society, 302 U. S. 112, 58 S. Ct. 113, 
82 L. Ed. 111; Quality Bakers of America v. 
Federal Trade Commission, 1 Cir., 114 F. 2d 
393; Benton Announcements v. Federal Trade 
Commission, 2 Cir., 130 F. 2d 254; Great 
Atlantic & Pacific Tea Co. v. Federal Trade 
Commission, 3 Cir., 106 F. 2d 667, cert. den., 
60 S. Ct. 380, rehearing den., 309 U. S. 694; 
Kidder Oil Co. v. Federal Trade Commission, 
7 Cir., 117 F. 2d 892; Keller v. Federal Trade 
Commission, 7 Cir., 132 F. 2d 59; Cf., 
Arkansas Wholesale Grocers’ Association v. 
Federal Trade Commission, 8 Cir., 18 F. 2d 
866; S70mcert, deni. 2/75, Un Sada: 


[Lack of Experience with Detoxifier Does 
Not Nullify Testimony of Physicians] 


Petitioners contend that no weight should 
be given to the opinions expressed by the 
three physicians whom the Commission 
called, because none of them had seen or 
used the device or observed its results and 
the argument is made that they did not 
understand it. But the proof is clear that 
the physicians had read the descriptions of 
the device and its operation. There was a 
physical example of it in evidence, and a 
printed manual describing it and its opera- 
tion with meticulous exactness, in addition 
to extensive description by witnesses, and 
nothing in the record suggests that it em- 
bodies any mysterious or unknown elements. 
The definition and description of it by the 
Commission in its findings (paragraphs five 
and six) appears to us accurate and suff- 
cient as we have compared it with the device 
and the testimony, and we see no reason 
to doubt that the physicians fully understood 
its functioning and gave their opinions as 
to what it would not do in the field of 
therapeutics with full appreciation of what 
it is and how it works. The mere fact that 
none of the Commission’s medical witnesses 
had actual experience with the Detoxifier 
or were possessed of data as to what could 
be expected from it on the basis of clinical 
observation, does not nullify the weight at- 
tached to their testimony as qualified physi- 
cians, based on their general knowledge of 
medicine, that the Detoxifier could not per- 
form the cures claimed for it. Neff v. Fed- 
eral Trade Commission, 4 Cir., 117 F. 2d 495, 
496-497; Fulton Co. v. Federal Trade Com- 
mission, 9 Cir., 130 F. 2d 85, 86; Caldwell v. 
Federal Trade Commission, supra; Haynes v. 
Federal Trade Commission, supra; Cf. Good- 
win v. United States, 6 Cir., 2 F. 2d 200, 201. 

As pointed out in Neff v. Federal Trade 
Commission, supra: 


“The actual question now presented is 
whether the testimony of the six experts who 
testified for the Commission can be considered 
substantial evidence in view of their lack cf 
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actual experience in the use of the petitioner’s 
preparation, as compared with the conflicting 
statements of doctors who had administered 
Glantex to their patients. We think that the 
evidence is sufficient to support the Commis- 
sion’s finding. All of the experts were well 
qualified to speak upon the subject; and their 
opinions, though based only upon their general 
medical and pharmacological knowledge, consti- 
tuted substantial evidence tending to show that 
the representations of the petitioner were not 
justified.”’ 


The injection of water’ into the body 
through the rectum is not a novel but an 
ancient practice, and the physicians disclosed 
their familiarity with the effects of such 
operations. They were unanimous and firm 
in the opinion that the benefits are narrowly 
limited, whereas the petitioners’ advertise- 
ments would induce the purchaser of their 
device to build up a practice in the treat- 
ment of the listed diseases around the ma- 
chine. The fundamental vice of inducing 
belief that benefits are absolute and general 
which in truth and fact are limited, uncer- 
tain, rare or non-existent, pervades the whole 
body of petitioners’ advertising, and the 
findings that the matter prohibited by the 
order is false are supported by the evidence 
of the physicians whose learning and ex- 
perience entitle them to credence. 


[Petitioners Given Complete Presentation 
of Case] 


Petitioners have complained of miscon- 
duct of the trial examiner in interrupting 


- their examination and cross-examination of 


witnesses and in preventing the introduction 
of their competent testimony, and examina- 
tion of the record convinces that his conduct 
of the hearing is deserving of criticism. 
There were needless interruptions and in- 
terferences by him which impeded the 
production of petitioners’ evidence. But peti- 
tioners were represented by able counsel, 
and careful study of the whole proceeding 
has convinced that although improperly im- 
peded in several instances, petitioners were 
not finally prevented from full and complete 
presentation of their case and all the evi- 
dence they relied on. 


[Exclusion of Address by Doctor Not 
Prejudicially Erroneous] 


The ruling of the trial examiner that an 
address made by Dr. Anthony Bassler be- 
fore the 1936 session of the American Con- 
gress of Physical Therapy offered in evidence 
by petitioners was not competent, was not 
prejudicially erroneous. The doctor was 
not a witness subject to cross-examination, 
and his address, which has been included 
in the record and examined, lends no sup- 
port to any conclusion contrary to that of 
the Commission. 
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[Use of Misleading Trade-Marks 
Prohibited] 


Petitioners’ contention that their use of 
the name “Detoxifier” is permissible because 
it “has been used as a trade-mark to desig- 
nate their product”, can not be sustained. 
A trade-mark “is not a license to engage 
in unfair competition,” Federal Trade Com- 
mission v. Real Products Corp., 2 Cir., 90 F. 
2d 617, 619, nor is it an “unlimited sanction” 
to use the product to deceive, Fluegelman & 
Co. v. Federal Trade Commission, 2 Cir., 37 
F. 2d 59, 61. The test of petitioners’ con- 
duct is not “Whether a trade-mark may 
have been registered, but whether the 
method of using it falls within the prohibi- 
tion of the Federal Trade Commission Act,” 
which forbids the use of “misleading trade- 
marks.” Federal Trade Commission v. Real 
Products Corp., supra; Fluegelman & Co. v. 
Federal Trade Commission, supra; Marietta 
Mfg. Co. v. Federal Trade Commission, 7 Cir., 
50 F. 2d 641, 642; Federal Trade Commission 
v. Kay, 7 Cir., 35 F. 2d 160, 162, cert. den. 
281 U. S. 764. See also, Federal Trade Com- 
mission v. Winsted Hosiery Co., 258 U. S. 
483, 494; Bougham v. Blanton Mfg. Co., 249 
U. S. 495, 499 


[Public Interest Involved] 


Nor do we find merit in petitioners’ con- 
tention that the proceeding and order of the 
Commission were not “to the interest of 
the public” within 15 U. S. C. A. Sec. 45(b). 
Although some of petitioners’ advertised 
statements were directed to members of the 
healing profession and the device is not sold 
to the lay public, the findings of the Com- 
mission of the manner in which petitioners 
disseminated them and caused them to be 
disseminated, and that their dissemination 
tended to and had the capacity to mislead 
and deceive a substantial portion of the pub- 
lic into buying and undergoing treatment 
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with the device, are supported in the evi- 
dence. The existence of a public interest 
here rests on the deception practiced upon 
the public. Federal Trade Commission v. - 
Royal Milling Co., 288 U. S. 212, 53 S. Ct. 
335, 77 L. Ed. 706; See National Silver Co., 
v, Federal Trade Commission, 2 Cir., 88 F. 
2d 425. The Commission found that peti- 
tioners “also supply to pur¢hasers of their 
machine, advertising to be distributed by. 
such purchasers to the public,’ and thus 
the fact that the advertising representations 
of the petitioners as to the Detoxifier “goes 
to doctors, mostly chiropractors,” does not 
negate the existence of a specific and sub- 
stantial public interest, for it is clear that 
the deception of patients who present them- 
selves to purchasers of the machine and 
undergo treatment involving its use as a 
result of circulation by the purchasers of the 
deceptive and misleading literature furnished 
them, involves the public interest. The 
author of false, misleading and deceptive 
advertising may not furnish customers with 
the means of misleading the public and 
thereby insulate himself against responsi- 
bility for its deception. Cf. Federal Trade 
Commission v. Winsted Hosiery Co., 258 
U. S. 483, 493; Warner & Co. v. Lilly & Co., 
265 U. S. 526, 530; Chicago Silk Co. vw. 
Federal Trade Commission, 7 Cir., 90 F. 2d 
689, 691, cert. den. 302 U. S. 753; Masland 
Etc., Co. v. Federal Trade Commission, 3 Cir., 
34 F. 2d 733, 736; Marietta Mfg. Co. v. Fed- 
eral Trade Commission, 7 Cir., 50 F. 2d 641, 
642; Federal Trade Commission v. Martoccio 
Co., 8 Cir., 87 F. 2d 561, 564, cert. den. 301 
U.S. 691. 


[FTC Order Affirmed] 


We find the proceedings by the Commis- 
sion were to the interest of the public and 
its order supported by the evidence. We 
affirm it and direct issuance of order com- 
manding obedience to its terms. 


[157,259] Empire Merchandise Corporation and Sophie Rubman, individually and 
as an officer of Empire Merchandise Corporation v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Second Circuit. 


May 12, 1944. 


No. 18419. 


An order of the Federal Trade Commission prohibiting the distribution of pull cards 
in the sale of miscellaneous merchandise and prohibiting misuse of the word “free” to 
describe merchandise furnished as compensation for services rendered, is affirmed as 


decreed in the Cinader case. 


See Federal Trade Commission Act annotations, Vol. 2, J] 6501.50, 6680.40. 
Affirming Federal Trade Commission cease and desist order in Dkt. 3357. 


For petitioners: Arthur D. Herrick. 


Before Aucustus N. Hanp and Cuartes E. CLark, United States Circuit Judges. 
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Final Decree Affirming and Enforcing 
Order to Cease and Desist 


[FTC Order Affirmed and Enforced] 


Empire Merchandise Corporation and 
Sophie Rubman, petitioners herein, having 
filed with this court on October 1, 1942, 
their petition to review and set aside an 
order to cease and desist issued against 
them on August 4, 1942, by the Federal 
Trade Commission, respondent, in a pro- 
ceeding before the said respondent entitled 
“In the Matter of Empire Merchandise 
Corporation, a corporation, and Sophie Rub- 
man, individually, and as an officer of Em- 
pire Merchandise Corporation, Docket No. 
3357”; and a copy of said petition having 
been served upon the respondent; and the 
respondent having thereafter certified and 
filed herein, as required by the Federal 
Trade Commission Act, a transcript of the 
entire record in said proceeding; and the 
parties hereto having stipulated and agreed, 
on October 4, 1943, that when this court 
entered its decree in the case of “Mitchell 
Cinader, Petitioner, v. Federal Trade Com- 
mission, Respondent,’ No. 18420, it should 
enter a like decree in this cause; and this 
court, on April 24, 1944, having rendered 
its decision in said case No. 18420 affirming 
and enforcing the cease and desist order of 
the Federal Trade Commission there in- 
volved and dismissing the petition to review 
and set aside said order, and having entered 
its decree to that effect: 
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Now, therefore, it is hereby ordered, ad- 
judged and decreed that the petition to re- 
view herein be and the same hereby is 
dismissed; and that the aforesaid order to 
cease and desist issued against petitioners 
Empire Merchandise Corporation and Sophie 
Rubman be and it hereby is affirmed and 
enforced, and said petitioners Empire Mer- 
chandise Corporation and Sophie Rubman 
are hereby commanded to obey said order 
to cease and desist and to comply therewith. 


[Court Retains Jurisdiction to Enforce 
Compliance with Order] 


And it is hereby further ordered, ad- 
judged and decreed that within ninety (90) 
days after the entry of this decree petition- 
ers shall file with the Federal Trade Com- 
mission a report in writing setting forth in 
detail the manner and form in which they 
have complied with the said order to cease 
and desist. 

Without prejudice to the right of the 
United States, as provided in section 5 (1) 
of the Federal Trade Commission Act, to 
prosecute suits to recover civil penalties for 
violations of the aforesaid order to cease 
and desist hereby affirmed and enforced, 
and without prejudice to the right of the 
Federal Trade Commission to institute and 
maintain contempt proceedings for viola- 
tion of this decree, this court retains juris- 
diction of this cause to enter such further 
orders herein from time to time as may 
become necessary effectively to enforce 
compliance in every respect with this decree 
and to prevent evasion thereof. 


{57,260] Harry Froman, individually and trading as Supreme Sales Co. and Re- 
liable Premium House, v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Second Circuit. 


May 12, 1944. 


No. 18361. 


A Federal Trade Commission order prohibiting the distribution of pull cards in the 
sale of miscellaneous merchandise, and misuse of the word “free” to describe merchandise 
furnished as compensation for services rendered, is affirmed as decreed in the 


Cinader case. 


See Federal Trade Commission Act annotations, Vol. 2, J 6501.50 and {| 6680.40. 
Affirming Federal Trade Commission cease and desist order in Dkt. 3559. 


For petitioners: Arthur D. Herrick. 


Before Aucustus N. Hanp and CHArtes E. Ciark, United States Circuit Judges. 


Final Decree Affirming and Enforcing 
Order to Cease and Desist 


[FTC Order Affirmed and Enforced] 


Harry Froman, petitioner herein, having 
filed with this court on August 21, 1942, 
his petition to review and set aside an order 
to cease and desist issued against him on 
June 23, 1942, by the Federal Trade Com- 
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mission, respondent, in a proceeding before 
the said respondent entitled “In the Matter 
of Harry Froman, individually, and trading 
as Supreme Sales Company and Reliable 
Premium House, Docket No. 3559”; and a 
copy of said petition having been served 
upon the respondent; and the respondent 
having thereafter certified and filed herein, 
as required by the Federal Trade Commis- 


Copyright 1944, Commerce Clearing House, Inc. 


(2) 9-22-44 
Report 55 


sion Act, a transcript of the entire record 
in said proceeding; and the parties hereto 
having stipulated and agreed, on October 
4, 1943, that when this court entered its 
decree in the case of “Mitchell Cinader, Peti- 
toner, v. Federal Trade Commission, Respond- 
ent,” No. 18420, it should enter a like decree 
in this cause; and this court, on April 24, 
1944, having rendered its decision in said 
case No. 18420 affirming and enforcing the 
cease and desist order of the Federal Trade 
Commission there involved and dismissing 
the petition to review and set aside said 
order, and having entered its decree to that 
effect: 

_ Now, therefore, it is hereby ordered, ad- 
judged and decreed that the petition to re- 
view herein be and the same hereby is 
dismissed; and that the aforesaid order to 
cease and desist issued against petitioner 
Harry Froman be and it hereby is affirmed 
and enforced, and said petitioner Harry 
Froman is hereby commanded to obey said 
order to cease and desist and to comply 
therewith. 


[Compliance Report Required] 


And it is hereby further ordered, ad- 
judged and decreed that within ninety (90) 
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days after the entry of this decree petitioner 
shall file with the Federal Trade Commis- 
sion a report in writing setting forth in 
detail the manner and form in which he has 
complied with the said order to cease and 
desist. 


[Court Retains Jurisdiction to Enforce 
Compliance with Order] 


Without prejudice to the right of the 
United States, as provided in section 5 (1) 
of the Federal Trade Commission Act, to 
prosecute suits to recover civil penalties for 
violations of the aforesaid order to cease 
and desist hereby affirmed and enforced, and 
without prejudice to the right of the Federal 
Trade Commission to institute and maintain 
contempt proceedings for violation of this 
decree, this court retains jurisdiction of this 
cause to enter such further orders herein 
from time to time as may become necessary 
effectively to enforce compliance in every 
respect with this decree and to prevent 
evasion thereof. 


[] 57,261] Lustberg, Nast & Company, Inc. v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Second Circuit. 


May 29, 1944. 


No. 18382. 


A Federal Trade Commission order prohibiting use of the term “Buck Skein” to 
describe sport clothing made of cotton, wool and rayon is affirmed on joint motion of the 


petitioner and the Commission. 


See Federal Trade Commission Act annotations, Vol. 2, | 6620.436. 
Affirming Federal Trade Commission cease and desist order in Dkt. 2536. 
For petitioners: Stroock & Stroock & Lavan, and Charles Levy of Stroock & Stroock 


& Lavan. 


Before Learnep HAnp and Jerome N. Frank, Circuit Judges. 


Final Decree Affirming and Enforcing 
Order to Cease and Desist 


[Decree Affirming and Enforcing FTC Order] 


This matter coming on this day for hear- 
ing upon the joint motion of Lustberg, Nast 
& Company, Inc., petitioner, and the Fed- 
eral Trade Commission, respondent, for a 
decree dismissing petitioner’s petition to re- 
view, filed September 8, 1942, and affirming 
and enforcing respondent’s order to cease 
and desist entered against petitioner under 
date of July 10, 1942, in that certain pro- 
ceeding styled “In the Matter of Lustberg, 
Nast & Company, Inc., a corporation,” Fed- 
eral Trade Commission Docket No. 2536, 
it is hereby ordered, adjudged and decreed 
that: 
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1. Petitioner’s aforesaid petition to review 
be and it hereby is dismissed. 

2. Respondent’s aforesaid order to cease 
and desist be and it hereby is affirmed and 
enforced, and petitioner be and it héreby 
is commanded to obey said order to cease 
and desist and to comply therewith. 

3. Within ninety days from this date peti- 
tioner shall, and it is hereby directed to, 
file with the respondent a report in writing 
setting forth in detail the manner and form 
in which it has complied with the aforesaid 
order to cease and desist. 


[Jurisdiction of Court to Enforce Compliance 
with Decree] 

Without prejudice to the right of the 

United States, as provided in Section 5 (1) 
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of the Federal Trade Commission Act, to 
prosecute suits to recover civil penalties for 
violations of the aforesaid order to cease 
and desist hereby affirmed and enforced, 
and without prejudice to the right of the 
Federal Trade Commission to institute and 
maintain contempt proceedings for violation 
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of this decree, this court retains jurisdiction 
of this cause to enter such further orders 
herein from time to time as may become 
necessary effectively to enforce compliance 
in every respect with this decree and to 
prevent evasion thereof. 


[157,262] Gross Bros. Flour Co., Inc., v. International Milling Company. 


21-568. 


Civil 


International Milling Company v. Gross Bros. Flour Co., Inc., and Morris Gross. 


Civil 23-203, 


United States District Court, Southern District of New York. 


Civil 23-203. Dated June 7, 1944. 


Civil 21-568 and 


A motion to consolidate an action for treble damages under the Sherman, Clayton 


and Robinson-Patman Acts, alleging that defendant sold to plaintiff’s competitor at lower 
prices than to plaintiff, and an action to recover an unpaid balance for the price of flour 
sold, in which violation of the anti-trust laws was alleged as a defense, is denied on the 
ground that there is no common question of law or fact in the two actions. The con- 
tracts for the purchase of flour are not invalid under the anti-trust laws. All that has 
been alleged is that they are collateral to a practice prohibited by the statutes. There 
is nothing in the Anti-Trust Act which invalidates such collateral contracts or relieves 


the buyer from his obligation under them. 


See the Sherman Act annotations, Vol. 1, {| 1660.151, and the Robinson-Patman Act, Vol. 1, 


J 2212.790. 


For Gross Bros, Flour Co. Inc. and Morris Gross: Lazansky, Callaghan, Stout & 


Nova, New York City. 


For International Milling Co.: 
Bordeau of counsel), New York City. 


[Motion to Consolidate Two Actions] 


Lerett, D. J.: Gross Bros. Flour Co., 
Inc. moves to consolidate two actions, in 
one of which it is the plaintiff and in the 
other, the defendant. 


[Nature of Actions] 


The action in which the Gross Company 
is plaintiff, is an action for treble damages 
under the Sherman Act, the Clayton Act 
and the Robinson-Patman Act. The grava- 
men of the complaint is that the defendant, 
International Milling Company, by means 
of secret rebates, sold flour to corporations 
controlled by one David Coleman, who is 
a competitor of Gross’, at lower prices than 
Gross was required to pay for the same 
quality and grade of flour. International’s 
answer is a general denial, and as a com- 
plete and also as a partial defense pleads 
the six year statute of limitations. 

The second action is by International 
against the Gross Company, based on a sale 
of flour to Gross. In the first claim of said 
action International seeks to recover an un- 
paid balance of $6,624.35 on certain drafts 
accepted by the Gross Company; in the 
second claim International sues for the same 
sum, as the balance of the purchase price 
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of flour sold and delivered to the Gross 
Company; the third claim is against Morris 
Gross on his guaranty of payment of the 
said balance of $6,624.35. The defendants 
deny that anything is due and owing to the 
plaintiff and plead as a defense, and perhaps 
as a setoff, the International-Coleman secret 
agreement for rebates, in violation of the 
anti-trust laws, and the Gross Company’s 
damage thereby. 


[Rules of Civil Procedure] 


Rule 42 (a) F. R. C. P. provides that 
“When actions involving a common ques- 
tion of law or fact are pending before the 
court, it may order a joint hearing or trial 
of any or all the matters in issue in the 
actions; it may order all the actions con- 
solidated; and it may make such orders 
concerning proceedings therein as may tend 
to avoid unnecessary costs or delay.” 


[Contentions of Parties] 


The Gross Company contends that there 
ig a common question in both suits, inas- 
much as the anti-trust violations are pleaded 
as a defense to the contract action. Inter- 
national replies that the defense on its face 
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is insufficient in law, and therefore there is 
no common question involved. 


[Contracts Not Invalid] 


The contracts on which International sues 
are not invalid under the anti-trust laws. 
All that has been alleged is that they are 
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his obligation under it.” See Small Co. v. 
Lamborn. & Co., 267 U. S. 248, 252 and 
cases cited therein, especially Connolly v. 
Union Sewer Pipe Co., 184 U. S. 540. See, 
also, Progress Corp. v. Green, 163 Misc. 828. 


[Motion Denied] 


collateral to a practice prohibited by the 
statutes. “There is nothing in the Anti- 
Trust Act which invalidates such a col- 
lateral contract or relieves the buyer from 


There is, therefore, no common question 
of law or fact in the two actions. The 
motion to consolidate is accordingly denied. 


[57,263] Corn Products Refining Company and Corn Products Sales Company v. 
Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 
October Term, 1943, January Session, 1944. July 6, 1944. 


On petition for review of order of the Federal Trade Commission. 


No. 8116. 


A Federal Trade Commission order prohibiting price discrimination through use of a 
basing point system is affirmed. In so far as petitioners’ delivery price includes for freight 
more than the actual cost of transportation, it measures a definite discrimination prohibited 
by the Robinson-Patman Act. 


Section 2(a) of the Clayton Act as amended by the Robinson-Patman Act does not 
require proof of actual injury. Resulting substantial loss is reasonably likely to accrue to 
purchasers in the less favorably located communities when a basing point price system 
is used. 


Congressional debate indicates that the Robinson-Patman Act neither condemns nor 
approves the basing point system. The question is, do the discriminations inherently 
have the condemned probable effect upon competition. 


There is sufficient proof that the purchaser “knowingly,” within the meaning of Sec- 
tion 2(a) of the Clayton Act as amended by the Robinson-Patman Act, received the 
benefit of discrimination under the basing point system when it appears that certain cus- 
tomers moved to the city favored by the basing point system, that the public knew that 
petitioners’ prices included fictional freight charges, and that customers near the basing 
point knew they were buying at lower prices than customers farther from the basing point. 


When a seller of glucose follows “booking practices” of allowing favored customers 
options for delivery in the future at old lower prices rather than new higher prices, and 
of accepting orders for sales by tank cars when customers have no facilities for handling 
tank cars but receive delivery from tank wagons supplied from petitioners’ storage, the 
only reasonable inference is that the favored customers receive an illegal discriminatory 
advantage. The fact that the result “may be” that after a price increase one customer is 
purchasing at the new and higher price and another at the old lower price is sufficient to 
justify the Commission’s finding that the practices are reasonably likely to diminish the 
buying ability of those paying high prices as compared with competitors paying the 
lower prices. 


The evidence is insufficient to sustain petitioners’ defense that the lower price was 
made in good faith to meet an equally low price of competitors, when there was no 
testimony as to specific instances or facts but merely a conclusion upon the part of wit- 
nesses that discrimination was justified by competition. 


When certain purchasers are given discounts upon purchases in certain quantities, 
and other purchasers are given no discounts, it ig even more than “reasonably probable” 
that the prohibited injurious effect upon competition will be produced. 


The expenditure of a large sum of money by the seller of dextrose and glucose in 
advertising candy of one of its customers and the dextrose in it, and the voluminous 
increase of purchases by such customer from the seller, support the Commission’s infer- 
ence that the arrangement was made for the purpose of building up such purchases, and 
that the expenditure was for the sole benefit of one customer to the detriment of com- 
peting purchasers in violation of Section 2(e) of the Clayton Act as amended by the 
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Robinson-Patman Act. Congress employed the words “with or without processing” as an 
all comprehensive term, which applies to the use of dextrose in the manufacture of candy. 


There is no requirement in Section 2(e) of the Clayton Act, as amended by the 
Robinson-Patman Act, that there be proof of actual substantial benefit to one or of sub- 
stantial injury to another of two or more competitors. This paragraph does not require 
even probability of adverse effect upon competition as does Section 2(a). Section 2(e) is 
satisfied by proof of special services rendered one purchaser not rendered to similar com- 
peting purchasers engaged in the same business and using the commodity for the same 
purpose. 


Upon application by the Federal Trade Commission for enforcement of an order pro- 
hibiting the sale of pearl starch under agreements providing for the sale of the require- 
ments of the purchasing company for fifteen years, in violation of Section 3 of the Clayton 
Act, mere discontinuance by the companies of enforcing the requirements clause would 
not justify the Court in refusing to enforce the order. 


A portion of an order of the Federal Trade Commission, prohibiting discrimination 
by means of differences in prices dependent upon the size of the containers, is eliminated 
when the evidence is merely that the smaller the container the greater proportionately the 
cost, and there is nothing to show that this resulted in any discrimination among com- 
peting purchasers other than to create such differences as normally arise in buying in 


smaller quantities or in larger quantities. 


See the Clayton Act annotations, Vol. 1, | 2023.738, and Robinson-Patman Act annotations, Vol. 1, 
9 2212.4325, 2212.567, 2212.593, 2212.596, 2212.600, 2212.610, 2213, 2216.20. 


Modifying and affirming Federal Trade Commission cease and desist order in 


Dkt. 3633. 


For petitioners: William S. Jameson, Frank H. Hall, Parker McCollester, Sidney S. 


Coggan. 
For respondent: Joseph J. Smith, Jr. 


Before MAjor, Kerner, Circuit Judges, and Linpiry, District Judge. 


LINDLEY, District Judge: Respondent issued 
a complaint on October 21, 1938, amended 
March 25, 1939, charging that petitioners 
had violated Sections 2(a), 2(e) and 3 of 
the Clayton Act, as amended by the Robinson- 
Patman Act, U.S. C. Title 15, Sec. 13. Peti- 
tioners answered denying the charges and 
averring that, if the acts complained of are 
prohibited, the statute is unconstitutional 
when so applied. The ensuing order, which 
petitioners seek to set aside and respondent 
to have enforced, directs petitioners to cease 
and desist from (1) discriminating in prices 
between purchasers of glucose, starch prod- 
ucts and corn gluten feed and meal; (2) 
supplying services to Curtiss Candy Com- 
pany in the latter’s resale of dextrose pur- 
chased from petitioners while failing to 
accord similar facilities to other and com- 
petitive customers upon proportionally equal 
terms; and (3) selling certain merchandise 
“on the condition that the purchaser shall 
not use similar products of a competitor.” 


Sales of Glucose at Delivered Prices Based 
on Chicago Price and Freight from 
That City But Delivered from 
Kansas City 


The evidence upon this phase of the con- 
troversy is not in dispute. Petitioners manu- 
facture glucose (corn syrup) in Chicago and 
Kansas City, and ship it from these two 
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points to purchasers residing in various 
cities in the west and southwest. From 
which plant deliveries shall be made is en- 
tirely within control of petitioners and the 
selling prices are fixed by them by adding 
to the effective -Chicago price the freight 
rate from that city to destination, regardless 
of whether the merchandise is forwarded 
from Kansas City or from Chicago. Under 
this formula, glucose delivered from Kansas 
City to places nearer that city sells at the 
Chicago price plus the freight from Chicago, 
which exceeds freight from Kansas City 
by substantial percentages; the excess for 
St. Joseph being approximately 31 cents per 
100 pounds; Fort Smith, 20 cents; Hutchin- 
son, 25 cents; Lincoln, 16 cents; Waco, 19 
cents; Sherman, 20 cents; San Antonio, 19 
cents; Denver, 10 cents and Salt Lake City, 
10 cents. Purchasers in these cities. are 
manufacturers using glucose in making 
candy, competitively engaged in the sale of 
their products to customers located in var- 
ious states. 


Glucose is a major raw material entering 
into many candies, constituting from 5 to 90 
per cent of the weight of the finished article, 
being greater in the cheaper classes. The 
higher prices paid in cities other than Chi- 
cago “result to a greater or lesser degree” in 
higher material costs than those of manu- 
facturers in Chicago. Those paying the higher 
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prices “may attempt to recover such in- 
creased costs” by increasing the price or 
making sales “on a non-profit or other basis”; 
the effect in any case is to reduce profit pro 
tanto. The result just mentioned may work 
out either through the absorption of higher 
costs in sale at competitive prices or indi- 
rectly through a reduced volume of business 
and the ultimate effect may be to diminish 
the ability of those paying the higher prices 
ta compete with those paying the lower. 
These results may be avoided or augmented 
by the effect upon the cost to such manufac- 
turers of such other factors as labor, taxes, 
rents, insurance, other ingredients, proxim- 
ity to markets and delivery. 


The Commissioner found that a purchaser 
located nearer freight-wise to Kansas City 
than Chicago who receives delivery from 
Kansas City is forced to pay a price which 
includes an item for delivery not actually 
incurred; that Chicago purchasers receiving 
delivery from Kansas City buy at a price 
which does not include any freight, artificial 
or real, and that any purchaser located nearer 
Chicago than Kansas City who receives de- 
livery from the latter point is charged a 
price which does not include all of the actual 
freight. Its ultimate finding was that such 
discrimination results in substantial injury 
to petitioners’ competitors; hinders, obstructs 
and tends to suppress competition among 
petitioners’ customers and to create a mo- 
nopoly in processing and refining corn and 
in sale and resale of its by-products and has 
resulted in substantial injury to competition 
among purchasers by affording substantial 
unjustified price advantages to preferred 
customers and not to others, in violation of 
subsection (a), Section 2 of the Act. 


Our inquiry is whether the evidence is 
such as to justify the finding that petitioners 
have discriminated in prices between com- 
petitive purchasers of commodities of like 
grade and that such discrimination will prob- 
ably substantially lessen competition or tend 
to create a monopoly in commerce or to in- 
jure, destroy or prevent competition with 
any person who knowingly receives the 
benefit of such discrimination or whether 
the evidence discloses that the discrimina- 
tion grew out of only due allowance for dif- 
ferences in the cost of delivery resulting 
from different methods or quantities of sales 
and deliveries under Section 2 of the Clay- 
ton Act as amended by the Robinson-Pat- 
man Act, 15 U. S. C. A. Section 12. 

When purchasers receive goods from Kan- 
sas City, the sales price of which is fixed 
by charging the Chicago quotation plus the 
freight from Chicago rather than that from 
Kansas City, at a substantial increase of 
cost to the purchasers, a fictional factor is 
included in the sales price which is war- 
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ranted in no way by actual delivery cost or 
other element. In some instances the price 
does not include all the actual freight; in 
others it includes more. In other words the 
item of freight from Chicago upon goods 
shipped from other points is an artificial ele- 
ment of cost arbitrarily added by petitioners. 
That it is substantial is apparent; in some 
instances amounting to approximately $400 
per carload. Consequently, so far as this 
ingredient is concerned, purchasers in cities 
discriminated against have higher costs of 
manufacture than those elsewhere with 
whom they are competitively, engaged in 
purchase of petitioners’ glucose and sale of 
candy made therefrom. The parties stipu- 
late that the effect “may be” to diminish the 
ability of those paying the higher prices to 
compete with those paying lower prices and 
that such increased cost can be met only by 
raising the prices of finished products or by 
making sales on a non-profit basis. In either 
event, obviously, the profit is reduced, in 
the absence of any offsetting factor. Conse- 
quently, some competitors have moved to 
Chicago, thereby decreasing their cost not 
only by reducing the actual cost of delivery 
but also by elimination of the fictional freight 
charge to which they were subjected when 
located in less favorably treated communities. 

In so far as the delivery price includes 
for freight more than the actual cost of 
transportation it measures a definite dis- 
crimination forbidden by statute. Upon the 
principle of equality, the Act forbids any 
difference in charges to different competi- 
tive customers not based upon actual dif- 
ferences in service or delivery. If a difference 
is to be justified because of presence of the 
latter element, it must have some reasonable 
relationship to actual cost and may not be 
of such character or quality as to work an 
unjust discrimination. Western Union Tele- 
graph Co. v. Call Publishing Co., 181 U.S. 92, 
100. The inclusion of a fictional cost of de- 
livery, having no justification in fact, in itself 
suggests, upon the part of the manufacturer, 
arbitrary fixation of prices discriminating 
illegally as between competitive customers. 
Systematic price discrimination is irreconcil- 
able with free, active competition. It is not 
the kind of price competition found in a 
truly competitive market. Thus in U. S. v. 
Sugar Institute, 15 F. Supp. 817, the court 
condemned and enjoined defendants from 
“determining transportation charges or freight 
applications to be collected from customers 
or limiting freight absorption” and “selling 
only on delivered prices or on any system of 
delivered prices, including zone prices or 
refusing to sell f. o. b. refinery.” Upon ap- 
peal defendants waived their assignments of 
error as to each of these. The Supreme 
Court modified the decree in other particu- 
lars, not pertinent here, and affirmed in all 
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other respects. Sugar Institute v. U. S., 297 
U. S. 553, 591, 605. Thus defendants were 
finally enjoined from selling at prices in- 
cluding artificial or fictional items of freight 
and the court adhered to the reasoning of 
Western Union Telegraph Co. v. Call Publish- 
ing Co., 181 U. S. 92, forbidding “any dif- 
ference in charge not based upon difference 
in service.” 


We think it irrefutable from the facts that 
resulting substantial loss is reasonably likely 
to accrue to purchasers in the less favorably 
located communities. The statute does not 
require proof of actual injury. Standard 
Fashion Co. v. Magrane-Houston Co., 258 
U. S. 346. Under Section 2(a) it is unlaw- 
ful to discriminate in price between dif- 
ferent purchasers where the effect “may be” 
substantially to lessen competition or to in- 
jure, destroy or prevent competition with 
any person who either grants or knowingly 
receives the benefit of such discrimination. 
It is the congressional intent to halt in its 
incipiency any possible injury to the public 
before it may have actually weakened the 
fabric of fair competition. 


Petitioners’ argument as to the wisdom or 
desirability of the expressed congressional 
economic policy is wholly beside the point. 
It is elementary, but it will work no harm 
to reiterate, that with determination of the 
wisdom of legislative policies, we are in no 
way concerned. It is far beyond our func- 
tion to decide or declare what is wise or 
unwise in statutory economic, political or 
fiscal tenets. The Congress is charged with 
the obligation to determine all such ques- 
tions. When a standard of conduct has once 
been fixed by legislative enactment, the only 
functions of the judiciary, as a coordinate 
branch of the government, are so to inter- 
pret the statute as to promote and effectuate 
the disclosed intent of Congress, to deter- 
mine whether a factual situation is within 
the contemplation of the act and whether the 
legislation or the actions of administrative 
bodies charged with enforcing it infringe 
upon the constitution. If the standard proves 
unsatisfactory or unwise, relief can emanate 
only from Congress. 


In this connection petitioners insist that 
debates in the Congress disclose that it was 
not the intent of that body to place the 
“Dasing-point” system of distribution of 
commodities beyond the pale; that the Con- 
gress, sub silentio approved the method and 
that its acts are within the range of such 
approved procedure. We are not advised 
that such so-called system has any recog- 
nized legal definition or any well established 
boundary lines. Just what pattern it follows 
is uncertain. And to us the debates indicate 
at most only disagreement between mem- 
bers of Congress as to the desirability or 
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non-desirability of any such practice, re- 
sulting in the end, in utter silence in the Act 
upon that subject matter,—neither condem- 
nation nor approval, and this in face of the 
fact that the Federal Trade Commission 
previously in 1924 had held that the “basing- 
point” method of distribution employed by 
the steel companies embraced unlawful 
price discrimination under the Clayton Act. 
8 F. T. C. 1. Such was the administrative 
ruling in effect at the time when Congress 
acted. Indeed, in presenting the bill the 
member in charge announced that he be- 
lieved the system to be “indefensible.” Rather 
than indulge in futile inquiry as to what 
individual members of Congress may have 
thought as to what is wise economic policy 
in this respect, we conceive it our duty to 
give effect to the words of the statute as 
written and to determine not whether any 
suggested formal pattern is beneficial and 
desirable but whether the specific practice 
of petitioners is within the prohibition. A 
search for meaning, for significance, in the 
silence of the Congress is fraught with such 
speculation as to afford little aid in the inter- 
pretation of express words. Scripps-Howard 
Radio Inc. v. Federal Communications Com- 
mission, 316 U. S. 4,11. As we read the Act, 
it does not grant exemption from discrimi- 
nation merely because the facts fall within 
certain formulae. The real question is, do 
the discriminations inherently have the con- 
demned probable effect upon competition. 


Petitioners’ reliance upon Staley Mfg. Co. 
v. Federal Trade Commission, 135 F. 2d 453 
(CCA 7) is of no avail when we regard the 
comparative factual situations. In its final 
determination the court has there condemned 
the practice here disapproved. The final dis- 
position of that case grew out of the belief 
of the court that the manufacturer was, 
under the facts there involved, justified in 
what it did in the proviso of the statute 
exempting the vendor from liability if it 
proves that the practice complained of is 
necessary, in good faith, to meet the lower 
prices of competitors. In other words, the 
facts were such, in the belief of the ma- 
jority, as to rebut, as provided by the Act, 
the prima facie case of violation made by the 
Commission. No such question is presented 
to us here, for the present record discloses 
i such contention and no such rebutting 
acts. 


Nor do we think that there was lack of 
proof that the purchaser knowingly received 
the benefit of the discrimination, in the face 
of the fact that certain customers have moved 
to Chicago from outlying cities; that it is 
well known to the public that petitioners’ 
prices include a charge for freight from Chi- 
cago wholly fictional when goods are shipped 
from other places, and that a customer get- 
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ting wares in or near Chicago at a delivered 
price including actual Chicago freight well 
knew that he was thereby buying at a pro- 
portionately lower price than his competi- 
tors in the various cities named were charged 
when they were supplied from Kansas City 
at the Chicago price plus a fictional freight 
from Chicago. 


Discriminations from Booking Practices 


The evidence discloses, without contra- 
diction, that upon promulgation of price 
advances, petitioners, sometimes, for a pe- 
riod of from five to ten days after an an- 
nounced increase, accepts orders for future 
delivery at the previously prevailing lower 
price. In other words, they allow favored 
customers options for delivery in the future 
at the old lower prices rather than the new 
higher ones. Later deliveries upon these 
options consummate completion of the con- 
tracts and frequently extend over substan- 
tial periods after establishment of the new 
prices. Petitioners also accept orders for 
sales by tank cars to customers who have 
no facilities for handling such cars and who, 
consequently, receive delivery from tank 
wagons which are supplied from petitioners’ 
storage. The price charged is the lower tank 
car price. 


We think the only reasonable inference is 
that each of these favored customers receives 
inevitably an illegal discriminatory advan- 
tage. Although, ostensibly, all customers 
are subject to the same terms, the privilege 
of booking orders on an advancing market 
for future deliveries at abandoned lower 
prices, creates discrimination in fact, where- 
by certain purchasers may be able to buy at 
substantially lower prices than their com- 
petitors. No customer knows how another 
is being treated. The agreed fact that the 
result “may be” that after a price increase, 
one customer is purchasing goods at the 
new and higher price and another at the old 
lower price, in itself, is sufficient to justify 
the ultimate finding. There is no exemption 
from liability for such action in the statu- 
tory provision that petitioners may select 
their own customers in bona fide transac- 
tions and not in restraint of trade. The 
Commission was amply justified in finding 
the practices reasonably likely to diminish 
the buying ability of those paying high 
prices as compared with competitors paying 
the lower prices. 

Petitioners contend that the prima facie 
case of discriminatory booking practice is 
rebutted “by showing that a lower price 
was made in good faith to meet an equally 
low price of competitors” as authorized by 
subsection (b) of Section 2 of the Clayton 
Act as amended by Robinson-Patman Act, 
15 U. S.C. A,, Section 13. We think the 
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evidence is insufficient to sustain this affirma- 
tive defence. After the Commission had 
made out its prima facie case, petitioners of- 
fered testimony to justify their action under . 
subsection (b) but it was general in charac- 
ter and vague in effect, being merely that 
the discriminations occurred because of a 
competitive situation brought upon petition- 
ers where 

“some competitor had offered purchasers the 
same proposition”’ 


and that, after a bitter controversy had 
arisen in which the wagon buyers claimed 
they had been discriminated against in favor 
of car buyers, competitors took orders from 
wagon buyers at tank car prices which the 
witness said, 

“T suppose forced us to do likewise.”’ 


There was no testimony as to specific in- 
stances or facts but merely a conclusion 
upon the part of the witnesses that the prima 
facie case of discrimination was justified by 
competition. This, it seems to us, is not the 
sort of testimony sufficient to sustain a find- 
ing of exemption provided by Congress for 
meeting competition or to justify a finding 
that the prima facie case of discrimination as 
to booking practices has been rebutted. In- 
deed, if competitors’ prices were arrived at 
in the same manner, to approve the defence, 
we would be driven to the inconsistent posi- 
tion of approving one evil practice because 
it was indulged in to meet a similar evil 
practice. 


Special Allowance to Certain Buyers of 
Gluten Feed and Meal 


It is stipulated that petitioners sold to 
Cooperative Mills in Buffalo, gluten feed 
and meal under contracts whereby the vendors 
agreed to allow the purchaser a deduction 
from the market price amounting to 50 cents 
per ton upon purchases in certain quantities 
and to 65 cents per ton upon those in certain 
larger quantities; that the purchaser resold 
these products, both unmixed and as ingre- 
dients in other mixtures, to agent buyers 
and retail stores controlled by it; that, dur- 
ing the same period, petitioners resold the 
same wares to other dealers and feed mixers 
in the same territory competing directly 
with Cooperative, without discount or re- 
bate. Similarly are the facts as to purchases 
by Allied Mills, Inc., Chicago, Jesse C. 
Stewart & Company, Pittsburgh, E. W. 
Bailey & Company, Montpelier, Vermont, 
Marshfield Milling Company, Marshfield, 
Wisconsin, and Farley Feed Company, 
Janesville, Wisconsin. The allowances are | 
sufficient, if and when reflected, “to attract 
business to the Cooperative’ and similar 
purchasers “away from their respective com- 
petitors or to force competitors to resell 
such products at a substantially reduced 
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profit or to refrain from selling” and the 
allowance is sufficient to increase substan- 
tially the favored purchasers’ respective mar- 
gins of profit. There was no evidence that 
these differences constituted only due allow- 
ance for actual differences in cost of manu- 
facture, delivery or otherwise. The Commission 
held the discriminations illegal. 

These purchasers have been given dis- 
counts of 50 cents or more a ton from the 
regular market price. One receives a dis- 
count on purchases of not less than 1200 
tons per month, and a greater one if his 
deliveries are not less than 1500 tons per 
month, with an additional 15 cents per ton 
on purchases exceeding 2500 tons per month. 
Four others receive similar discounts, al- 
though they purchase much smaller quan- 
tities. Each is in competition with others in 
its territory. Again petitioners assert that 
the necessary adverse effect upon competition 
must be an actuality rather than a reason- 
able probability and that, in the absence of 
proof that the favored customer uses the 
discriminatory price to undersell, the possi- 
bility that such adverse effect is reasonably 
probable is conclusively negatived. We think 
the facts lead to the opposite inference and 
that the natural result is even more than 
“reasonably probable” to produce the pro- 
hibited injurious effect upon competition. 


Allowances to Keever:Starch Company and 
Stein Hall Company 

The facts regarding this phase of the case 
were stipulated and were similar in import 
to those mentioned under the last heading. 
Petitioners make no contention that these 
allowances are justified in the cost of manu- 
facture, sale or delivery and agree that “if 
and when reflected” they are sufficient to 
attract business to the favored purchasers 
and away from their competitors so as to 
force the latter to resell such products at 
substantially reduced profit. The Commis- 
sion concluded that the practice was in vio- 
lation of the Act. 

Under the facts stipulated with respect to 
this issue substantially the same question as 
to the sufficiency of the evidence of the effect 
upon competition involved in the sales of 
gluten feed and meal is presented. We think, 
without restatement, that there is proof of a 
reasonable probability of injury to competition. 


Petitioners Arrangement with Curtiss 
Candy Company 

The Commission found that in entering 
into their arrangement with the Curtiss 
Candy Company for advertising dextrose, 
petitioners have unlawfully discriminated in 
favor of one purchaser against other pur- 
chasers of a commodity bought for resale, 
furnishing a service or facility connected 
with processing and selling such commodi- 
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ties, without according to all purchasers 
proportionately equal terms in violation of 
Section 2(e) of the Act. 

In 1936 and prior thereto, dextrose, (re- 
fined corn sugar), was not largely used by 
housewives or in industry. Anxious to aug- 
ment their volume of sales, petitioners entered 
into an arrangement with Curtiss Candy 
Company, one of the largest American man- | 
ufacturers of candy bars. After experimen- 
tation, Curtiss undertook the use of dextrose 
as an ingredient in its products, to advertise 
the latter as “rich in dextrose” and to at- 
tempt to persuade the public of the bene- 
ficial quality of the element. This it proceeded 
to accomplish through nation-wide adver- 
tising, featuring the presence of dextrose in 
its candy, spending some $200,000 or more 
a year in the project. Contemporaneously, 
petitioners similarly advertised Curtiss can- 
dies, emphasizing their dextrose content, 
expending in three years for this purpose 
some $750,000. In the years during which 
this advertising continued, the purchases of 
dextrose by Curtiss from petitioners in- 
creased over five-fold and those of glucose 
from nothing in 1937 to over 14 million 
pounds in 1939. During all this period peti- 
tioners were selling substantial quantities 
of dextrose to other candy manufacturers 
who were in competition with Curtiss with- 
out making or offering them, or all of them 
at any rate, any proportionately equal terms. 
Rather, they “instructed their salesmen to 
advise customers to whom they sold prod- 
ucts to be used in the manufacture of con- 
fectionery that we do not contribute to 
advertising dene by customers.” 


Petitioners do not challenge the basic 
facts underlying the order in this respect 
but attack the validity of the ultimate find- 
ing of unlawful discrimination. They con- 
tend (1) that the transaction was not made 
with Curtiss as a purchaser; (2) that Curtiss 
bought no commodity for resale either with 
or without processing; (3) that there is fail- 
ure of proof of discrimination between pur- 
chasers for resale; (4) that they did not 
furnish facilities connected with the process- 
ing, handling, or reselling of dextrose by 
Curtiss; (5) that the proof fails to show that 
petitioners failed to accord such arrange- 
ment to other purchasers on proportionately 
equal terms, and, finally, that there is no 
proof of sale to Curtiss in interstate commerce. 


There is no express agreement that pref- 
erences to Curtiss were to be any part of 
the project. But the expenditure of $750,000 
in advertising Curtiss candies and the dex- 
trose in them, with the proof of voluminous 
increase of purchases, not only of dextrose 
but of glucose, by Curtiss during this period 
is amply sufficient to support the inference 
of the Commission that the arrangement 
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was made with Curtiss for the purpose of 
building up petitioners’ sales of dextrose to 
it and to others and resulted in vast expen- 
ditures by petitioners for the sole benefit of 
Curtiss to the detriment of other competing 
purchasers. 


_ The statute forbids furnishing preferen- 
tial services or facilities “connected with” 
processing and selling a commodity. It ap- 
plies where the commodity is bought for 
resale “with or without processing.” Peti- 
tioners argue that when dextrose becomes 
part of a mixture its identity ceases, being 
merged in the composite product, and that 
it is, therefore, beyond the definition of com- 
modities affected by the Act and embraced 
in the words “with or without processing.” 
Obviously in manufacture of finished prod- 
ucts, in the compounded result, many in- 
gredients lose their identity. Dextrose, 
constituting from 5 to 90 per cent of the 
product when it emerges in candy, is not 
capable of being isolated thereafter except 
by chemical reduction. But processing is a 
relative term. It embraces many modes of 
treatment of various materials to produce 
given results. It is an act or a series of acts 
with regard to the subject matter in its 
transformation into a different state or a 
different thing. It effectuates change in 
form, contour, chemical combination, phys- 
ical appearance or otherwise by artificial or 
natural means and, in its more complicated 
form, involves progressive action in per- 
forming, producing or making something. 
Cochrane v. Deener, 94 U. S. 780; Sharpless 
Co. v. Crawford Farms, 287 F. 655 (CCA 2); 
Bedford v. Colorado Fuel & Iron Corp., 81 
P. 2d 752, 757. We think that when Curtiss 
made its product, it changed the form of 
the dextrose used, in a progressive series of 
steps involved in making candy, so treating 
the material as to produce a desired given 
result, eventuating in a different state or 
thing. The advertising paid for by petition- 
ers informed the public that Curtiss candy 
was “a blending of dextrose” with other 
such ingredients as chocolate, butter and 
milk. We think Congress, when it forbade 
extension of special facilities to one pur- 
chaser not accorded to others, intended to 
forbid special favors to one purchaser over 
competitors in all cases where goods are 
sold and resold without processing or are 
included in a processed product. Congress 
evidently contemplated that when a product 
is purchased, it may either be consumed by 
the purchaser ot resold by him in its original 
form or after having been made a part of a 
compounded product. Evidently Congress 
employed the words “with or without proc- 
essing” as an all comprehensive term. This 
conclusion seems inevitable when one con- 
siders the purpose of the legislation. Con- 
sequently the reasoning of Fleming v. 
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Hawkeye Pearl Button Company, 113 F. 2d 
52 (CCA8) is not applicable. There the 
court was dealing with an entirely different 
problem; an entirely different statute, having 
entirely different purposes. The court’s rea- 
soning obviously rested upon the congres- 
sional purpose involved in that specific 
statute. It does not apply to the Act with 
which we are concerned here. 


The contention that no proof of discrimi- 
nation between purchasers of dextrose for 
resale exists is closely related to petitioners’ 
first assertion that the arrangement was not 
made with Curtiss as a purchaser for re- 
sale. In this connection petitioners insist 
that there is no proof that dextrose pur- 
chased by other candy manufacturers was 
bought for resale. But the record discloses 
that prior to 1936 dextrose was not well 
known to the confectionery industry and 
that experimentation, research and adver- 
tising produced a demand for it, and, fur- 
ther, that large quantities were bought by 
candy manufacturers, competitors of Cur- 
tiss, after 1936 and during the period when 
petitioners were advertising Curtiss’ prod- 
uct. The only reasonable inference is that 
competing candy manufacturers were pur- 
chasing dextrose for the very purpose for 
which Curtiss was purchasing it, in pursu- 
ance of the demand built up for dextrose in 
candy as a result of the advertising of Cur- 
tiss and petitioners. There is no require- 
ment in Section 2 (e) that there be proof 
of actual substantial benefit to one or of 
substantial injury to another of two or more 
competitors. This paragraph does not re- 
quire even probability of adverse effect upon 
competition as does Section 2 (a). We think 
it is satisfied by proof of special services 
rendered on purchaser not rendered to sim- 
ilar competing purchasers engaged in the 
same business and using the commodity for 
the same purpose. 

Petitioners claim that they did not furnish 
facilities in connection with processing, 
handling or selling dextrose by Curtiss. 
What we have said demonstrates that this 
contention can not be upheld, for the record 
discloses that petitioners did furnish the ad- 
vertising for the benefit of Curtiss who was 
a steady and growing purchaser of dextrose 
from petitioners, and to it alone. 

Petitioners assert that there is no proof 
that they failed to offer the same arrange- 
ment to other persons on a proportionally 
equal basis. We find no evidence that sim- 
ilar services, terms or facilities were ac- 
corded to other purchasers. 

As to the assertion that there is no proof 
that dextrose was sold to Curtiss in. com- 
merce, it is sufficient to observe that 
petitioners sold the product to purchasers 
located throughout the United States and 
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shipped it in interstate commerce to such 
purchasers; that there was competition in 
commerce between Curtiss and other man- 
ufacturers of candy bars; that Curtiss’ 
business and that of petitioners’ are of inter- 
state and national character and that the 
transactions in question were part and par- 
cel of interstate commerce and directly af- 
fected such commerce. 


Sales to Huron Milling Company and Keever 
Starch Company 


After the Huron Milling and Keever com- 
panies had ceased manufacture of pearl 
starch, petitioners produced for them their 
requirements of that commodity and sold it 
to them at prices below the cost at which 
they could have manufactured it. Each 
agreement provided for sale of the require- 
ments of the purchasing company and ran 
for fifteen years. The parties stipulated that 
these contracts obligated the two companies 
to refrain from using, receiving or delivering 
any starch or starch products manufactured 
by competitors of petitioners. The Commis- 
sion directed petitioners to cease and desist. 
They have not sought to set this portion of 
the order aside but respondent seeks to have 
it enforced. 

Petitioners assert that they and the two 
companies have already agreed to eliminate 
the covenant to purchase entire require- 
ments from petitioners and the latter insist, 
therefore, that they have not disobeyed the 
order with respect to these contracts. But 
there is no proof of this averment; no show- 
ing of desistance or compliance. The claim 
merely presents a question of fact without 
any showing in the record to justify any 
review by us. 

Furthermoge, the mere discontinuance, 
were it proved, would not justify us in re- 
fusing to enforce the order. Federal Trade 
Commission v. Goodyear Tire & Rubber Co., 
304 U. S. 257; Bunte Bros. v. Federal Trade 
Commission, 104 F. 2d. 996 (CCA 7); Sears 
Roebuck & Co, v. Federal Trade Commission, 
258 Fed. 307 (CCA 7); Hershey Chocolate 
Co. v. Federal Trade Commission, 121 F. 2d. 
968 (CCA 3). 


Differentials Arising From Sizes of Shipping 
Containers 


Petitioners shipped its products to its cus- 
tomers in carload lots, tank truck loads, re- 
turnable steel drums, barrels, half barrels, 
10-gallon kegs and 5-gallon kegs. An es- 
tablished differential in prices existed, de- 
pendent upon the size of the containers, the 
additional price per 100 weight over tank car 
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prices being as follows: when shipped in 
tank trucks of the customer, 2 cents; when 
delivered by petitioners’ equipment, 
cents; when shipped in returnable steel 
drums, when there is no return freight paid, 
13 cents; when the return freight on the 
empty drum is between 50 cents and 75 
cents per hundred, 18 cents; when it is be- 
tween 76 cents and 90 cents per hundred, 
23 cents; when it is between 91 cents and 
$1, 28 cents; when the return freight on the 
empty drum is more than $1 per hundred, 
33 cents; 5-gallon kegs $1.08; 10-gallon kegs 
98 cents; half barrels 56 cents; barrels 33 
cents. This is the-only evidence submitted 
upon this issue and upon it the Commission 
found petitioners guilty of unlawful dis- 
crimination. 

The evidence is merely that the smaller 
the container the greater proportionately 
the cost. There is nothing to show that this 
resulted in any discrimination among com- 
peting purchasers other than to create such 
differences as normally arise in buying in 
smaller quantities or in larger quantities. 
We think the facts furnfsh no basis what- 
ever for any sound inference of violation of 
the law in this respect. 


[Order Modified and Affirmed] 


We conclude that in all respects other than 
alleged discriminations arising from sales in 
different size containers, the findings and 
conclusions of the Commission are amply 
justified; that as to the different prices in 
different size containers there is no evidence 
to justify the Commission’s conclusion. Ac- 
cordingly the order is modified by elimi- 
nating that portion. In all other respects 
it is affirmed and enforced. Petitioners’ 
prayer to vacate the order is denied in all 
respects other than as to goods sold in dif- 
ferent size containers. j 


Judgment in accord with our conclusions 
may be submitted. 


[Opinion Concurring in Part and 
Dissenting Part] 


MAJOR, C. J., concurring in part and dissent- 
ing in part: 

I concur in all respects except as to the hold- 
ing that petitioner’s delivered price is a dis- 
crimination in violation of § 2(a) of the Clayton 
Act as amended. As to this I dissent, for the 
reason that a delivered price predicated upon 
use of the basing point price system does not, 
in my opinion, come within the proscriptions of 
the section. My views in this respect have been 
expressed in the dissent which I have filed in 
Staley Manufacturing Company v. Federal Trade 
Commission, decided by this court July 6, 1944. 
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Federal Trade Commission. 


In the Circuit Court of Appeals for the S th Circui 
Aeeene DL erioat en ee 


On petition for review of an order of the Federal Trade Commission. 


: On petition for review of the Federal Trade Commission’s order prohibiting dis- 
criminatory practices in the sale of corn syrup, the Court holds that there is substantial 
evidence in the record to warrant the Commission’s findings that basing point and 
booking practices were discriminatory and that these discriminations tended substantially 
to lessen competition or create a monopoly. 


The Court does not find it necessary to decide whether the basing point system is 
legal or illegal. A prima facie case of unlawful discrimination was made out when it 
appeared that the basing point system, as employed by petitioners, produced discrimina- 
tions as might substantially lessen competition or tend to create a monopoly. 


A stipulation to the effect that on several occasions petitioners increased and reduced 
their prices “without and independent of any similar and prior action by competitors” is 
not substantial evidence to support the Commission’s finding that petitioners’ lower prices 
were not made in good faith to meet equally low prices of competitors. Section 2(b) of 
the Clayton Act as amended by the Robinson-Patman Act does not require that com- 
Penton. prices shall be first announced and promulgated before one may in good faith 
mee em, 


No. 8072. October Term, 


A Federal Trade Commission order prohibiting discrimination in price by means of 
a basing point system and a booking system is vacated, and the Commission is directed 
to dismiss the complaint, when it appears that petitioners’ competitors were using the 
basing point system when petitioners entered the field, and that petitioners merely followed 


the practices established by their competitors. 
See the Robinson-Patman Act annotations, Vol. 1, 9 2212.4325, 2212.500, 2212.590, 2213. 


Vacating Federal Trade Commission’s cease and desist order in Dkt. 3803. 
For petitioners: C. C. Le Forgee, Carl R. Miller. 


For respondent: Joseph J. Smith, Jr. 


Before Evans, MAjor and Minton, Circuit Judges. 


[Petition for Review of FTC Order] 


Minton, Circuit Judge: The Federal Trade 
Commission filed a complaint against the 
A. E. Staley Manufacturing Company and 
the Staley Sales Corporation charging them 
with a violation of Section 2(a) of the Clay- 
ton Act, as amended by the Robinson-Patman 
Act, 15 USCA §13(a)*. The Commission 
claimed that the discriminations which the 
petitioners practiced in violation of the 
above statute arose from the Staley com- 
panies’ practices of applying the basing 
point system, in formulating their prices and 
of permitting favored customers unfair use 
of the so-called “booking” privileges. The 
Commission found that there were discrim- 
inations and that such discriminations “have 
resulted, and do result, in substantial in- 
jury to competition among purchasers of 
glucose * * *,” The Commission ordered 


1“(q) It shall be unlawful for any person 
engaged in commerce, in the course of such com- 
merce, either directly or indirectly, to discrim- 
inate in price between different purchasers of 
commodities of like grade and quality, where 
either or any of the purchases involved in such 
discrimination are in commerce, where such 
commodities are sold for use, consumption, or 
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the companies to cease and desist from the 
use of these practices. The companies filed 
their petition before us to review the order 
of the Commission and the Commission 
cross-petitioned for enforcement. 


[Matter Before Court After Remand 
and Reconsideration] 


On such petition for review and the cross- 
petition for enforcement, this matter was 
before us at the April Session in 1943. On 
May 10, 1943, we held the complaint to be 
sufficient but remanded the cause to the 
Commission for 
“further consideration and hearings if necessary, 
in order to show with more clarity, if the Com- 
mission can, wherein the discriminations occur 
and how they substantially lessen competition 
and promote monopoly, and for proper findings 
thereon; and for consideration of the defense 


resale within the United States or any Territory 
thereof or the District of Columbia or any insular 
possession or other place under the jurisdiction 
of the United States, and where the effect of such 
discrimination may be substantially to lessen 
competition or tend to create a monopoly in any 
line of commerce * * *.”’ 


q 57,264 


57,418 


urged by the petitioners, and for findings in rela- 
tion thereto.’’ 


Upon the remand, the Commission did not 
hear any additional evidence. It merely re- 
stated its findings of fact which were, for 
the most part, twenty-seven pages of argu- 
mentative dissertations in support of the 
Commission’s thesis. The so-called findings 
of fact had to be sifted to find what the facts 
found were. The Commission again found that 
there was discrimination and that the effect 
of such discrimination “may be substan- 
tially to lessen competition or tend to cre- 
ate a monopoly,” and left the order to cease 
and desist as originally entered. The mat- 
ter is now before us for disposition after 
this remand and reconsideration. 


[Nature of Petitioners’ Business] 


The A. E. Staley Manufacturing Com- 
pany operates a corn products processing 
plant at Decatur, Illinois. The Staley Sales 
Corporation is a wholly-owned subsidiary 
used for the purpose of marketing the man- 
ufactured products of the A. E. Staley 
Manufacturing Company. Among other 
things, the petitioners produce and sell in 
interstate commerce unmixed corn syrup, 
commonly called glucose. Shipments are 
usually made in tank cars but not in every 
instance. All shipments are made from 
Decatur. The companies’ competitors are 
numerous other corporations who sell and 
ship similar syrup in interstate commerce. 
The glucose sold by the companies is used 
primarily in the manufacture of candy and 
mixed table syrup. Glucose comprises 5% 
to 90% of the finished weight of the candies 
produced and the prices paid for it are a 
substantial part of the total raw material 
cost of manufacture, especially in the cheaper 
lines of candy. Glucose is used in greater 
proportion in candies which are sold by 
candy manufacturers at a few cents a pound 


33144¢ a hundred between customers 


If the freight rate from Decatur were 
reduced while the rate at Chicago remained 
the same, the benefit of the freight reduc- 
tion would be withheld from the customers 
and be added to the price of the commodity. 
If the freight from Decatur were increased 
and the rate from Chicago were increased 
still more, the price to the purchaser would 
be raised by the amount of the increase in 
the Chicago freight rate. If the rate from 
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and on a narrow margin of profit. The mar- 
gin of profit of such candy manufacturers 
is so narrow that business may be con- 
trolled on a concession of one eighth of a 
cent a pound. In the mixed table syrup, 
85% of the mixture is glucose. 


[Discrimination Under the Basing 
Point System] 


The so-called basing point system con- 
sists of taking the price of the commodity 
in Chicago and adding thereto the freight 
to the place of destination. As practiced 
by the petitioners, this was without regard 
to the fact that none of their shipments 
were made from Chicago but all were made 
from Decatur. Thus, a buyer who lived in 
Decatur, where the companies operate their 
plant, would pay the Chicago base plus 
freight from Chicago to Decatur, although 
the goods had never been in Chicago but 
were always in Decatur and were there de- 
livered to the purchaser. The same thing 
was true on shipments to all other points, 
such as Kansas City, Dallas, Sioux City, 
Little Rock, St. Louis, St. Joseph, Missouri, 
and other cities. Notwithstanding the fact 
that Decatur is nearer to these cities and 
that the freight rate from Decatur to them 
was lower than the rate from Chicago, the 
freight from Chicago, although the goods 
were shipped from Decatur. The maximum 
amount of discrimination is between De- 
catur and Chicago, and sometimes Decatur 
customers are discriminated against in fa- 
vor of Chicago customers by as much as 
16%. Wherever the actual cost of delivery 
from Decatur is less than the cost of de- 
livery from Chicago, the companies add 
the difference to the net prices at Decatur. 
This is what the Commission designated as 
“phantom freight,” for which the companies 
did not pay. MDiscriminations under this 
practice have resulted at various times in 
differences as great as: 


at Decatur and Chicago 


‘ 


‘ 


Kansas City and Chicago 

Dallas and Chicago 

Sioux City and Chicago 

Little Rock and Chicago 

St. Loujs and Chicago 

St. Joseph, Missouri, and Chicago 
Shreveport and Chicago 


Decatur were reduced and the rate from 
Chicago were increased, the customers 
would not get the benefit of the reduced 
rate from Decatur but would have to pay 
the increased rate from Chicago. Such are 
the discriminations which the Commission 
found to exist in the application of the bas- 
ing point principle, as employed by the 
companies. 
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[Discriminations Resulting from 
Booking Practice] 


_ The Commission also found that the peti- 

tioners’ use of the “booking” practice re- 
sulted in discriminations which occurred 
by: 

1. Permitting favored customers to take deliv- 
ery at the old price long after the expiration of 
the thirty-day period within which all customers 
were Supposed to exercise their option of con- 
verting their bookings into actual sales. 

2. Converting into sales at the old price book- 
ings made by salesmen without authorization of 
the customer, in anticipation of the increased 
price. 

3. Selling favored customers at the old price 
where no bookings were even claimed to have 
been made and long after the period within 
which all customers were supposed to have indi- 
cated whether they desired to take advantage of 
the booking privilege. 

4. Delivering glucose in tank wagons at old 
tank car prices plus an additional delivery charge 
to buyers who had booked glucose for delivery in 
tank cars, although the buyers had no facilities 
for tank car delivery, where delivery was made 
long after a higher tank car price had become 
effective for other buyers. 


The amount of the discriminations against 
small buyers growing out of the booking 
practice ranged from 30¢ to 55¢ a hundred- 
weight or from 15% to 25% of the purchase 
price. These discriminations the Commission 
found to be such as “may be substantially 
to lessen competition or tend to create a 
monopoly * * *,” 


[Discriminatory Effect of Basing Point and 
Booking Practices Supported by 
Substantial Evidence] 


There was substantial evidence in the 
record to warrant the finding of the Com- 
mission that these basing point and booking 
practices of the companies were discrim- 
inatory. In our opinion of May 10, 1943, 
we stated that, even though there had been 
a finding that these discriminations tended 
substantially to lessen competition or cre- 
ate a monopoly, there was no evidence in 
the record to support such a finding. On 
further consideration and study, we think 
that that statement was unwarranted. A 
consideration of the stipulation concerning 
the effect of these practices” makes it ap- 


2It was stipulated that the basing point prac- 
tice had the following effect on competition 
among candy manufacturers: 

“That the higher prices paid for such syrup 
by such candy manufacturers located as afore- 
said other than in the City of Chicago, Illinois, 
contribute to a greater or lesser degree in their 
having higher raw material costs than those 
candy manufacturers located in Chicago, Illinois, 
the degree in each instance depending upon the 
difference in price and the proportion of such 


syrup used in the candies manufactured; 
be * * 
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parent that there was substantial evidence 
in the record to support the Commission’s 
finding on this second essential to the cause 
of action. 


{Legality of Basing Point System Not De- 
cided; Prima Facte Case of Unlawful Dis- 
crimination Made Out; Defense Differs 
from Corn Products Case] 


However, we do not find it necessary to 
decide whether or not the so-called basing 
point system is legal or illegal. The Com- 
mission found that.as employed by the peti- 
tioners, it produced discriminations and 
these discriminations were such as may be 
“substantially to lessen competition or tend 
to create a monopyoly * * *,” It is clear, 
therefore, that a prima facie case of unlaw- 
ful discrimination was made out. These 
same practices have been condemned as dis- 
criminatory in an opinion by us this day 
in Corn Products Refining Co. v. Federal 
Trade Commission. While both cases agree 
that the pricing under the basing point and 
booking practices was discriminatory, the 
companies in the present case present a 
defense not considered in the Corn Products 
Refining Co. case. 


[Attempt to Rebut Prima Facie Case] 


The companies take the position that not- 
withstanding that a prima facie case may 
have been made out, they are entitled under 
Section 2(b) of the statute to rebut this 
prima facie case, if they could, by showing 
that their “lower price * * * was made 
in good faith to meet an equally low price 
Ota eCOmpetitoive oo. tarts lS Use owuGaAr 
§ 13(b). 


[Basing Point System Adopted to Meet 
Competitors’ Lower Price] 


It is stipulated that the A. E. Staley 
Manufacturing Company went into business 
in Decatur, Illinois, in 1920. They soon dis- 
covered that they could make as good glu- 
cose as their competitors but that its quality 
was not so superior to competitors’ as to 
command the market and that business 
could be had only by meeting competitors’ 
prices. The company “sold such syrup at 


“That the lower profits of these candy manu- 
facturers paying higher prices for such syrup 
diminishes their incentive or desire to compete 
with those candy manufacturers paying the 
lower prices for such syrup and may deter poten- 
tial new candy manufacturers from entering the 
industry in cities where they would pay the 
higher syrup costs.’’ 

As to the mixed table syrup producers, the 
stipulation was essentially the same. 
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the same delivered prices as were quoted 
by competitors in the markets and at the 
destinations set forth’ in the evidence. 
Their chief competitors and the largest corn 
syrup market in the country were in Chi- 
cago. They 

“found that * * * large factories were manufac- 
turing such syrup and delivering it in Chicago 
at prices which were lower than those prices 
then existing in any other market; that the de- 
livered price in such other markets was generally 
equal to the Chicago delivered price plus the 
published freight rate on such syrup from Chi- 
cago to destination.’’ 


So, at the time the companies entered the 
business, their competitors were using the 
so-called basing point system. The prices 
they made conformed largely to that system. 
For the companies to get into the Chicago 
market under that system, they had to ab- 
sorb the freight from Decatur to Chicago. 
The bulk of their business was in the Chi- 
cago market and their product was sold at 
a price to meet competitors’ lower price in 
Chicago. 


[Commission’s Finding Not Supported 
by Substantial Evidence] 


The petitioners claimed that in order to 
meet the competitive situation, they adopted 
the basing point price system in good faith, 
and later the so-called “booking” practice. 
The Commission found, however, that the 
companies “have not shown that the dis- 
criminations in price granted by them are 
within any of the excepting provisions of 
the statute.” The Commission seeks to sup- 
port this finding upon the following stipula- 
tion: 

“That on several occasions, and since June 19, 
1936, Respondents have increased and reduced 
their price per hundredweight for Corn Syrup 
for delivery in all markets by the same amount 
per hundredweight without and independent of 
any similar and prior action by competitors.”’ 


We do not think this is substantial evi- 
dence or that there is any other substantial 
evidence in the record to support the Com- 
mission’s finding. The basing point prac- 
tice was being used by their competitors 
when the A. E. Staley Manufacturing Com- 
pany went into business. The booking prac- 
tice developed as the business went along. 
The evidence in support of these facts is 
stipulated in the record and is not in dispute. 


[Petitioners Justified in Promulgating Prices 
to Meet Competitive Situation] 


The stipulation above quoted does not 
say that such increases or reductions of 
prices were related to the discriminatory 
practices with which the companies are 
charged. For aught that appears in that 
stipulation, such increases and reductions 
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may have had nothing to do with the dis- 
criminatory practices of which the com- 
panies were found guilty. (Certainly one 
cannot say that the booking practice dis- 
criminations were shown to be related to 
those independent price changes. Even if 
it may be inferred that all prices were pro- 
mulgated by use of the basing point sys- 
tem so that the price-changing mentioned 
in the above stipulation should be consid- 
ered within the basing point practice, still 
§2(b) of the statute does not require that 
competitors’ prices shall be first announced 
and promulgated before one may in good 
faith meet them. The companies may very 
well have known what the competitive situ- 
ation in their industry was and what was 
certain to happen. In anticipation of what 
their competitors were certain to do, the 
companies promulgated prices to meet the 
foreseen competitive situation. 


The fact that the companies were first 
in the field with a price is not controlling. 
The question here is: Were they first in 
the field to use the basing point pricing 
system? It is the use of the system that is 
complained of. The evidence and stipula- 
tions are all to the contrary. The com- 
panies’ competitors were using the system 
when the companies entered the field. The 
companies merely followed the system and 
practices which had been established by 
their competitors. That this was done in 
good faith is not questioned in the evidence. 


[Order Vacated and Commission Directed 
to Dismiss Complaint] 


We think the prima facie case made out 
by the Commission has been rebutted by 
the showing made by the companies and, 
since there is no substantial evidence to the 
contrary, we would not be warranted in 
enforcing the Commission’s order. The order 
to cease and desist is vacated and the Com- 
mission is ordered to dismiss the complaint. 


[Dissenting Opinion] 


EVANS, Circuit Judge, dissenting: I agree 
with the majority opinion when it states that the 
evidence supports the Commission’s finding that 
the basing-point system as practiced by the A. E. 
Staley Manufacturing Company was discrimina- 
tory and worked to substantially lessen competi- 
tion and tended to create a monopoly. Such a 
finding, supported by substantial evidence, neces- 
sitates our accepting it as a verity. 

I can not follow the majority opinion, how- 
ever, when it holds that the case made out by 
the Commission was rebutted by the petitioners. 
We part over the effect of petitioners’ effort to 
bring themselves within the exception found in 
Subsection (a) of Section 2 of the Clayton Act, 
as amended by the Robinson Patman Act (15 
U.S. C. A, Sec. 13). That section condemns and 
makes unlawful discriminations in prices which 
“may be substantially to lessen competition or 
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tend to create a monopoly in any line of com- 
merce,”’ 

The Commission having made a finding sup- 
ported by substantial evidence and approved by 
this court that such practice was indulged in, 
there would be nothing left to this case, were it 
not for subsection (b) of the same section 13, 
which places upon the party practicing discrim- 
ination the burden of affirmatively showing jus- 
tification. 


The language of the statute, as amended, is,— 
“Nothing contained in Sections 12, 13, 14-21, 
22-27, of this title shall prevent a seller rebutting 
the prima-facie case thus made by showing that 
his lower price * * * was made in good faith to 
ineet an equally low price of the competitor 

In an effort to determine whether petitioners 
have established the justification permitted by 
the statute, it is worthy of note, 


First, that such justification is limited to cases 
where the seller is attempting to justify ‘‘his 
lower price.’* In the instant case there is no 
attempt to show Staley was trying to justify a 
lower price. The most that the evidence shows 
is that Staley attempted to enter the field by 
complying with the existing basing-point prac- 
tice. In short, Staley did not want ‘‘to stir up 
the animals’ by starting a price war. 
cepted the status quo,—a status quo which fol- 
lowed a practice which ‘‘substantially lessened 
competition and tended to create a monopoly,’’ 
and which was, no doubt, satisfactory to one 
about to enter the field. But the satisfaction 
was not over the fact that it was to be permitted 
to ‘‘lower prices,’’ but over the fact that said 
practice tended to lessen competition. 

I can find nothing that would justify the 
conclusion that Staley indulged in its practice 
to justify a lower price. 

Second. Likewise, worthy of note is the re- 
quirement of the statutory justification that the 
seller’s ‘‘lower price’’ was to meet an ‘“‘equally 
low price’ of a competitor. There is nothing to 
show that the practice was adopted to meet ‘‘an 
equally low price’ of a competitor. 


If Staley’s practice were limited to sales in 
Chicago, there could be a conceivable case of 
competition and a price fixing by Staley to 
meet the competition of Corn Products Com- 
pany. But there is no showing that Corn Prod- 
ucts Company was maintaining a low price. 
Nor could it be said that the adoption of the 
basing-point system resulted in either a lower 
price for the seller or ‘‘a low price’ of the 
competitor. 

There might be, in my opinion, some justifica- 
tion for saying that Staley adopted the price 
fixed by the competitors and the competitors’ 
basing-point system in order to prevent a com- 
petitive war in the industry which it was about 
to enter. It continued to maintain that price, 
not because it was a ‘‘lower price’’ but because 
the system was profitable and therefore satis- 
factory to those engaged therein. 

Third. Nor can I believe that good faith, as 
that term is used in the statute, would ever 
apply to, or justify, a practice by a seller which 
produced a discrimination of such character as 
to substantially lessen competition and tend to 
create a monopoly as here found. 

Good faith can not be ascribed to a seller who 
adds a freight charge to the selling price when 
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there was no freight charge. It is utterly in- 
conceivable that Staley would charge a customer 
a price which included a freight item from 
Chicago to Decatur, when no shipment was ever 
made by Staley, and delivery was to a customer 
in Decatur, where Staley’s plant is located, and 
then assert that said practice was to justify a 
lower price and to meet the equally low price 
of a (Chicago) competitor. 

We are here dealing with an attempted legal 
justification of a practice which substantially 
lessened competition and tended to create a 
monopoly. The only justification which the law 
permits is limited to the instance where the 
seller lowered its price to meet an equally low 
price of a competitor. Staley failed to bring 
itself within the protection of the statute in 
three respects: (a) Its action was not to justify 
its ‘‘lower price.’’ (b) Its acceptance of the 
practice was not ‘‘to meet an equally low price 
of a competitor.’’ (c) It was not, and could 
not be, made ‘‘in good faith’’ when the result 
of it was to ‘‘substantially lessen competition 
and tended to create a monopoly.”’ 


In the concurring-dissenting opinion of Judge 
Major, it is said, ‘‘I agree that the strict literal 
language of Section 2 (a) makes it appear that 
the system has been proscribed, but at the same 
time I am even more certain that it was not 
the intention or purpose of Congress so to do.’’ 
In other words, Congress did not mean what it 
said. The court does not like the language of 
the statute as written, so rewrites it. 


With one part of the above-quoted sentence, 
to-wit, ‘‘the strict literal language of Section 2 
(a) makes it appear that the system has been 
proscribed,’’ I agree. We are, in other words, 
in accord on the proposition that the plus 
freight charge system is included in that which 
is proscribed. 


What I can not agree to is that while Con- 
gress said so, it did not mean or intend what 
it said. Nor could I agree that if I were con- 
vinced that Congress did not intend what it 
said, courts could justifiably rewrite a statute 
to say what the courts believed Congress in- 
tended to say. If we were to so construe stat- 
utes, the courts, rather than the Congress would 
become the law making body. 


Courts can and do go far in seeking intent, 
when the language used is ambiguous or uncer- 
tain and there is doubt as to the meaning of 
words. Courts then study the purpose of the 
legislation. In the case before us, there is no 
ambiguity nor uncertainty. And, instead of 
construing the language to carry out the intent 
of Congress to prevent unfair trade practices 
the proposed construction would tie the hands 
of the F. T. C. and prevent it from performing 
its duty to keep open all the lanes of commerce 
to all who wish to use them. It would defeat, 
or at least handicap, the F. T. C.’s effort to 
protect the public against practices which the 
Commission has found (and we approve the 
finding) ‘‘substantially lessened competition”’ 
and tended ‘‘to create a monopoly.’’ 


The purpose of the legislation embodied in 
the Clayton Act, as amended by the Robinson 
Patman Act, is now so clear and obvious that 
debate or discussion is idle. We are dealing 
with unfair trade practices. Such condemned 
practices include those which result in ‘‘sub- 
stantially lessening competition’’ or which 
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“tend to create a monopoly.’’ Unfair trade 
methods also include other bad practices, like 
misrepresentation of quality of goods, false and 
misleading advertisement, and fraudulent prac- 
tices in general. In a word, the Act was passed 
to protect the public against the practices which 
the avaricious might inflict on an innocent or 
gullible public. The legislation did not define 
all the specific kinds of commerce which were 
subject to its provision. It used all inclusive 
language. The only limitation is that the com- 
merce must be interstate. 


As in the recently decided case of U. S. wv. 
South-Eastern Underwriters Ass’n., the ques- 
tion is one where Congress has spoken and 
courts are asked to make an exception to the 
inclusion of its broad language where no such 
exception appears in the statute. 


In U. S. v. South-Hastern Underwriters Ass’n, 
(decided June 1944) the Justices agreed that 
insurance business was commerce. Division in 
the Court occurred over whether that phase of 
commerce represented by insurance was ex- 
cepted from the inclusive language of the Sher- 
man Anti-Trust Act. The Court held that the 
Act covered all commerce and therefore com- 
merce represented by insurance could not be 
exempted. 


In the case before us, we have even stronger 
reason for concluding that the Congressional 
Act did not except the practice here under con- 
sideration. In the instant case, petitioners must 
bring themselves within the language of the 
exception. The fact that one exception is stated 
in the Act excludes all other exceptions. We 
are not justified in adding other instances as 
exceptions. To come within this single excep- 
tion, petitioners must show that their practices, 
which tended to lessen competition and to cre- 
ate a monopoly, were justified because they met 
an unusual situation,—in other words, that it 
was necessary to lower prices—in good faith,— 
to meet equally low prices of a competitor. 
There is no other exception. Either petitioners 
come within this exception, or they fail in their 
defense. 


To even contend that such was the justifica- 
tion of the practice in question, strikes me as 
bordering on the absurd. No lower price by 
either party was contemplated. Good faith, a 
term often stretched to the breaking point, has 
never before been held to sustain a practice 
which lessened competition and tended to create 
a monopoly. ‘‘Good faith’’—a term for the 
hard-pressed wrongdoer to conjure with, a term 
which protects the innocent from the conse- 
quences of his mistake, also a term behind 
which the insincere attempt to hide—would be 
given a false application if it covered the act 
of those seeking to monopolize an industry. 
Faced by many a decision, one of which was 
recently announced by this court (Dietzgen Co. 
v. Federal Trade Commission, 142 F. 2d 321), 
we must hold that action which lessens com- 
petition or tends to create a monopoly is unfair 
within the meaning of the F. T. C. Act, and 
good faith, as that term is used in the above- 
quoted exception found in the Robinson-Patman 
Act, cannot be ascribed to those who indulge in 
such practice. Such a construction would run 
counter to the Sherman Anti-Trust Act, the 
Clayton Act, and the Federal Trade Commission 
Act. We cannot justifiably hold that by impli- 
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cation the Robinson Patman Act repealed or 
changed this Congressional policy so long estab- 
lished. If the change is to be made, Congress, 
not the courts, must do it. 

The order of the Commission should be af- 
firmed and enforced. 


[Opinion Concurring in Part and Dissenting 
in Part] 

MAJOR, C. J., concurring in part and dissent- 
ing in part: 

I concur in the result reached by Judge Min- 
ton, that is, that the Commission’s petition for 
enforcement of its order should be denied. 
Neither do I take issue with the basis for his 
conclusion that petitioners’ price ‘‘was made in 
good faith to meet an equally low price of a 
competitor’? under § 2(b). However, in my view 
there is no occasion to decide the merits of such 
defense for the reason that the Commission has 
failed to make a case of price discrimination 
under § 2(a). 

I disagree with the statement, ‘‘we do not find 
it necessary to decide whether or not the so- 
called basing point system is legal or illegal.’’ 
In my view, the opinion is a holding that the 
price system is illegal. Notwithstanding re- 
spondent’s apparent reluctance to meet this 
issue head on, it is squarely presented by its 
cease and desist order. The sole factual situa- 
tion relied upon to show a ‘‘discrimination in 
price between different purchasers’’ is that peti- 
tioners sold at a delivered price of Chicago plus 
freight to the point of delivery, irrespective of 
whether the freight rate from Decatur (the 
location of petitioners’ plant) was greater or 
less than that from Chicago. I am unable to 
discern how it can be said in one breath that 
the legality of such a system is not at issue 
and in the next that its use is violative of 
§ 2(a). 

It should be kept in mind that respondent’s 
complaint is based solely on an alleged viola- 
tion of § 2 of the Clayton Act, as amended by 
the Robinson-Patman Act approved June 19, 
1936, and we are therefore not concerned with 
a case which might be predicated upon some 
other provision of the anti-trust laws. No con- 
tention is made that petitioners were in agree- 
ment with their competitors in their adoption 
of a delivered price system. On this ground 
alone, much of respondent’s argument becomes 
irrelevant. 

The basing point system has been widely em- 
ployed by industry in this country for more 
than fifty years (Harvard Law Review 45, page 
548, footnote), and notwithstanding respond- 
ent’s assertion to the contrary, I think a court 
may and should take judicial notice of a system 
of such long and extensive use. Furthermore, 
we may take judicial notice of the fact that 
various agencies of the federal government by 
administrative orders and decrees have given 
recognition to the system. Salt Producers Assn. 
v. Federal Trade Commission, 134 F. 2d 354, 
358; Gay Union Corp., Inc. v. Wallace, 112 F. 
2d 192, 195; Benton Harbor, St. J. G. & F. Co. 
v. Middle West Coal Company, 271 Fed. 216, 
218. The Supreme Court, in Cement Mfrs. Assn. 
v. United States, 268 U. S. 58, 598 (decided in 
1925), said of the system: 

“Their use is rather the natural result of 
the development of the business within cer- 
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tain defined geographical areas. * * * The 
basing point is an essential element in mak- 
ing a delivered price, since selling by any 
particular manufacturer at the lowest of the 
delivered prices computed from several basing 
points is a necessary procedure in competing 
in the sale of cement.’’ 


Petitioners contend that use of the basing 
system is not proscribed by §2, and rely 
strongly upon the legislative history made at 
the time of the passage of the Robinson-Patman 
amendment. On the other hand, respondent 
contends that the legislative history is irrele- 
vant for the reason that the basing system had 
no legal standing at any time and the most 
that can be said from the legislative history is 
that Congress did not intend to alter its status, 
that if it was legal before the amendment it 
was legal afterward, and if illegal before it was 
likewise illegal afterward. It may be, as re- 
spondent contends, that the legality of the sys- 


tem has never been established. Assuming that — 


such is the case, I still think that the Commis- 
sion carries a heavy burden in attempting to 
demonstrate that the system has been outlawed, 
in view of its extensive use in industry over 
such a long period of time, its recognition by 
numerous agencies of the government, its lim- 
ited approval by the Supreme Court, and the 
emphatic refusal of Congress by express lan- 
guage .to outlaw it, although often urged so to 
do. Furthermore, I am of the view that the 
legislative history of the instant amendment, 
together with related proceedings before Con- 
gress, amount to an implied recognition of its 
legality. 

I agree that the strict literal language of 
§ 2(a) makes it appear that the system has 
been proscribed, but at the same time I am 
even more certain that it was not the intention 
or purpose of Congress so to do. I also agree 
that a superfiicial view of the system is calcu- 
lated to lead to its condemnation. If it were 
within the province of this court to appraise the 
system, which it is not, we are in a poor posi- 
tion to do so from the record before us. It 
must be assumed, I think, that it is a two sided 
question; otherwise, repeated action to outlaw 
it would not have met with such potent, con- 
tinued and ‘successful opposition in Congress. 
Action with reference to a system so thoroughly 
embedded in the economic life of the country is 
a matter peculiarly within the legislative do- 
main, and the responsibility should not be as- 
sumed by the courts unless compelled to do so 
by a statutory command which leaves no doubt 
as to the intention and purpose of Congress. 


A mere recitation of the legislative history of 
the amendment under consideration, together 
with other pertinent facts relative thereto, 
leaves no room for doubt but that Congress did 
not intend to outlaw the basing system; in 
fact, its purpose to the contrary is clearly 
shown. Even though a: literal reading of the 
Act as amended may lead to a contrary result, 
courts are not bound to accept such a meaning 
if inconsistent with the purpose and intent of 
its makers. In re Rector, etc., of Holy Trinity 
Church v. United States, 143 U. S. 457; Takao 
Ozawa v. United States, 260 U. S. 178, 194. 

In the recent important case of United States 
v. South-Eastern Underwiters’ Assn., et al., de- 
cided by the Supreme Court June 5, 1944, the 
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court held that the Sherman Anti-Trust Act was 
applicable to the defendant insurance compa- 
nies. Surely it cannot be said that: the Sherman 
Act is any less comprehensive or all inclusive in 
its terms than the language of the instant Act. . 
Both the majority ahd minority opinions in that 
case, however, rely upon the legisaltive history 
of the Act. In the majority opinion it is 
stated: 


“But neither by reports nor by statements 
of the bill’s sponsors or others was any pur- 
pose to exempt insurance companies revealed. 
* * * On the contrary, all the acceptable 
evidence points the other way. That Congress 
wanted to go to the utmost extent of its Con- 
stitutional power in restraining trust and mo- 
nopoly agreements such as the indictment 
here charges admits of little, if any, doubt.”’ 


If the legislative history may be looked to for 
a construction of the Sherman Act, I see no 
reason why it should not be looked to in con- 
struing the Clayton Act as amended. In the 
case last cited. the Supreme Court found noth- 
ing in the legislative history of the former Act 
contrary to its plain unambiguous language, but 
the congressional history of the latter Act is 
clearly at variance with the construction sought 
by respondent. 


The Robinson-Patman Act was reported bv 
the House Judiciary Committee as H. R. 8442 of 
the 74th Congress, and contained the following 
definition of ‘‘price’’: 


(5) The word price, as used in this sec- 
tion 2, shall be construed to mean the amount 
received by the vendor for each commodity 
unit, after deducting actual freight or cost of 
other transportation, if any, allowed or de- 
frayed by the vendor.”’ 


The Committee report accompanying the Dill 
expressly stated that the object of this defini- 
tion was to eliminate the basing point or de- 
livered price method of selling, and that the 
definition would require the use of f. 0. b. 
method of sale (House Reports, 74th Congress, 
No. 2287). This definition was stricken by an 
amendment unanimously agreed to by the 
House (80 Cong. Rec. 8140, 8224). Representa- 
tive Patman, one of the authors of the bill, in 
connection with this amendment conceded on 
the floor of the House that the anti-basing point 
provision had been eliminated from the bill and 
that it met with his approval. Representative 
Citron, a member of the House Judiciary Com- 
mittee in charge of the bill, stated some of the 
reasons why the basing system should not be 
outlawed, and among other things said: 


“There is an economic justification of this 
system, because it provides an open and 
above-board method for manufacturers and 
wholesalers to meet competition outside of 
their own local freight area. * * * But a 
more serious consequence of the inclusion of 
this definition of price, as previously stated, 
would be to compel all manufacturers to ship 
f. o. b. shipping point, and therefore compel 
the very definite localization of operations of 
all manufacturers and wholesalers, which 
would have the immediate effect of increasing ~ 
costs as the result of seriously limited volume 
production.’’ (80 Cong. Rec. 8224.) 

Without quoting further, it is sufficient to 
note that all members who participated in the 
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House debate agreed that the inclusion of the 
definition of ‘‘price’’ as originally contained in 
the bill was directed at the basing point price 
system, and that the elimination of such defini- 
tion was for the express purpose of removing 
the basing system from the proscriptions of the 
amendment. There was not a single discordant 
note to this view. It is true that some of the 
members criticized the system, but even those 
admitted it was a matter which should be given 
consideration in separate legislation. For in- 
stance, one member of the Committee stated, 
“TI think the basing point practice indefensible 
and we should deal with it soon in a separate 
bill.”’ When the bill was before the Senate, 
Senator Borah, in response to an inquiry by 
Senator Davis as to the effect of the proposed 
legislation would have on the basing point sys- 
tem, stated, ‘‘My opinion would be that this 
does not have any effect upon that. I defer to 
the judgment of the Senator in charge of the 
bill, but that would be my impression.”’ 
tor Van Nuys, who was in charge of the bill, 
then stated, ‘‘The Senator from Idaho is cor- 
rect.”’ 

Notwithstanding this imposing legislative his- 
tory, respondent argues that it is inconceivable 
that Congress intended to legalize this ‘‘inde- 
fensible’’ practice. To my mind this is a spu- 
rious contention. The legislative history leaves 
no room for doubt but that Congress purposely 
refrained from outlawing the system and by 
strong implication gave recognition to its exist- 
ing legal status. 

It is also significant that at the same session 
of Congress the Wheeler Anti-Basing Point Bill 
was rejected (80 Cong. Rec. 8102, 8223 and 8224). 
In 1936, hearings were held before the Senate 
Committee on Interstate Commerce, from March 
9 to April 10, on Senate S. 4055, which was 
expressly aimed at eliminating the basing point 
system, and again no legislation resulted. Also, 
it may be observed that the Temporary Na- 
tional Economic Committee created by joint 
resolution of Congress on recommendation of 
the President to study the entire problem of 
monopoly recommended in its final report the 
legislative destruction of the basing point sys- 
tem as a monopolistic price fixing device. (Sen- 
ate Document No. 35, 77th Congress, ist Session, 
page 33.) It is also interesting to note that the 
Assistant Chief Counsel for the Commission who 
argued the instant case before this court, on 
January 30, 1940 urged the Committee to ‘‘con- 
sider whether legislation outlawing the basing 
point system would be recommended.” It was 
his position then that the system could be 
reached only under ‘‘theories of conspiracy and 
concerted action which are necessary to make 
the law applicable.’’ (Record of proceedings of 
T. N. E. C., Vol. 4, page 400.) Cf. Federal 
Trade Commission v. Bunte Brothers, Inc., 312 
U.S. 349, 352. 

All of which shows that not only has Congress 
refused in no uncertain terms to outlaw the 
system, but that the Commission has recognized 
its use as not unlawful except in combination 
or concerted action. Can it be possible that 
Congress in the enactment of the Robinson-Pat- 
man amendment proscribed the use of the bas- 
ing system after its clearly expressed intention 
and purpose to the contrary? I am unwilling 
to attribute to Congress such a degree of me- 
diocrity. Is is reasonable to suppose that the 
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Commission and its counsel would have con- 
tinued to urge legislation outlawing the system 
if such was already an accomplished fact? The 
plain unvarnished truth is that respondent seeks 
from this court that which Congress had stead- 
fastly denied. 


Respondent relies upon another crutch which 
furnishes little, if any, support. In 1924, in 
Federal Trade Commission v. U. 8. Steel Corp., 
et al. (8 F. T. C. decisions 1), it held that the 
basing point system was illegal under the Clay- 
ton Act prior to the passage of the Robinson- 
Patman amendment. A cease and desist order 
was issued but, as I understand, no action has 
been taken by the Commission to enforce its 
order and the Steel Corporation continues to 
use this price system or one of the same prin- 
ciple. It is a fair inference in the light of what 
has since transpired that the Commission en- 
tertained no hope that such an order was en- 
forceable under the old Clayton Act, and in 
view of the legislative history of the Robinson- 
Patman amendment and other related events, it 
has little, if any, basis for such hope at this 
time. 


Another factor of some importance is the 
alternative price system open to petitioners. Of 
course, I assume it is not within the province 
of courts or respondent to advise petitioners or 
anybody else how a business should be operated 
so as to comply with the law. However, in the 
instant case, respondent’s order requires that 
petitioners within sixty days file with the Com- 
mission a report in writing setting forth ‘‘in 
detail the manner and form in which they have 
complied with this order.’’ That means, so I 
would think, that petitioners must advise the 
Commission of the price system they have 
adopted in lieu of that which is condemned. 
Respondent in its reply brief, in response to 
petitioners’ challenge that it describe a price 
system which would be nondiscriminatory, 
makes this pertinent suggestion, ‘‘But petition- 
ers obviously do not want one pricing method 
that rather clearly would not be discriminatory, 
a uniform f. o. b. plant price with exceptions 
based only on differences in cost.’’ This sug- 
gestion no doubt presents the only alternative 
to the price system now under attack. At any 
rate, so far as I know, it is the only system 
which on principle could be distinguished from 
the basing point system. The f. o. b., or mill 
price system as it is sometimes called, is the 
very system which Congress has refused to im- 
pose upon industry for the reason that it would 
cause or tend to cause the centralization of in- 
dustry in the more highly populated centers. 
(See Representative Citron’s remarks (80 Cong. 
Rec. 8224).) 


This court in its former opinion expressed 
the view that there was no evidence in the 
record to support the finding that the discrim- 
ination shown tended substantially to lessen 
competition or to create a monopoly. I am not 
convinced that we were in error in this respect. 
In my view, the basing point system has the 
opposite effect, that is, it has a tendency to 
preserve competition and prevent monopoly. 
Especially is this so when compared with the 
f. o. b. system now sought to be imposed. It 
was stipulated in effect that the quality of 
syrup manufactured by petitioners and all com- 
petitors was substantially the same, that peti- 
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tioners could not sell at a higher price than 
their competitors, and that competitors could 
not sell at a higher price than petitioners. To 
me this means that petitioners and their com- 
petitors must sell their product at substantially 
the same price. Petitioners, forced to an f. o. b. 
price, could not compete with their competitors 
in the Chicago market any more than their 
Chicago competitors could compete with them 
in the area immediately surrounding Decatur. 
Competition might become a thing of the past, 
and each manufacturer have a monopoly of the 
trade in its own area. Other things being 
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equal, and there is nothing in this record to 
the contrary, such a price system in my judg- 
ment would be calculated to lead to a price war 
from which only the financially strong and 
those with a favorable geographical location 
could survive. Such is the unreasonable result 
which the Commission would have us produce 
by embracing its construction of the Clayton 
Act as amended. 

I would refuse such construction and leave 
the matter in the lap of the legislative branch 
of the government where, in my view, it prop- 
erly belongs. 


[57,265] Mrs. Alma Loughran and Lee R. Loughran, Individually and Trading as 
Alma’s Home Made Candies v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Eighth Circuit. 


June 29, 1944. 


No. 12,692 


On petition to review order of Federal Trade Commission. 


A Federal Trade Commission order prohibiting petitioners from supplying “push cards” 


to retailers to dispose of petitioners’ candy to-the consuming public is enforced, since there 
is evidence to substantiate the Commission’s finding that the petitioners, in the course of 
their business of manufacturing and selling candy in interstate commerce, supplied others 
with the means of conducting lotteries in the sales of their products and that the sale of 
candy to the consuming public by their plan involved a game of chance to obtain mer- 


chandise at prices which were less than the normal retail price of such merchandise. 
See the Federal Trade Commission Act annotations, Vol. 2, f 6501.35. 


Enforcing Federal Trade Commission cease and desist order in Dkt. 4409. 


For petitioners: Mr. F. W. James. 


For respondent: Mr. Joseph J. Smith, Jr., Assistant Chief Counsel (Mr. W. T. Kelley, 
Chief Counsel, and Mr. Donovan R. Divet, Special Attorney, Federal Trade Commission, 


were with him on the brief). 


Before SANBORN, WooproucH, and THOMAs, Circuit Judges. 


[Nature of Proceeding] 


This proceeding is brought before us on 
petition to review and set aside an order 
to cease and desist issued by the Federal 
Trade Commission following a Commission 
complaint charging petitioners with unfair 
methods of competition in commerce and 
unfair practices in commerce, in violation 
of Section 5(a) of the Federal Trade Com- 
mission Act, 52 Stat. 111-112; 15 U.S.C. A. 
Sec. 45(a). The order was issued after the 
petitioners had appeared and unsuccessfully 
moved to dismiss the complaint and after 
hearings had been had in which petitioners 
participated. The trial examiner who heard 
the evidence made his report and recom- 
mendations, and thereafter the proceeding 
regularly came on for hearing before the 
Commission. It made its findings as to 
the facts, and its conclusion, and entered 
the order here complained of. 


[Use of “Push Cards” in Sale of 
Candy Prohibited] 
The Commission found from the evidence 
that petitioners are individuals, trading as 
“Alma’s Home Made Candies,” having their 
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principal office and place of business in Chi- 
cago, Illinois. In competition with others, 
they are engaged in the business of manu- 
facturing candy which they sell and ship 
in interstate commerce to candy dealers. 
To promote the sale of their candy to the 
consuming public, petitioners supply with 
it a chance or lottery device, commonly 
known as a “push card,” which is used by 
retailers to dispose of petitioners’ candy by 
means of chance. The order they seek to 
reverse commands them to cease and desist 
from the practice in which they were found 
to be engaged, and from “selling or other- 
wise disposing of any merchandise by means 
of a game of chance, gift enterprise, or: 
lottery scheme.” 


[Prayer te Set Aside Order Denied 
Petitioners] 


It appears that after the trial examiner 
in the proceeding had set it down for hear- 
ing testimony on numerous occasions, upon 
due notice to petitioners, and had heard the 
evidence adduced and had afforded petition- 
ers full opportunity to present their testi- 
mony, they petitioned the Commission that 
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additional hearings be held for the purpose 
of taking further testimony, and on_con- 
sideration of the petition the Commission 
denied it at regular session, November Py 
1942, and ordered the taking of testimony 
closed. Thereafter, on February 5, 1943, 
petitioners applied again to the Commission 
praying that the closing order be set aside 
and that additional testimony be taken. 
The Commission considered and denied the 
request, and the final decision it arrived at 
in the proceeding was based upon the testi- 
mony that had been taken at the several 
hearings between the filing of the complaint 
December 9, 1940, and the closing date, 
November 2, 1942. 


On this review the petitioners make no 
contention that the findings of fact made 
by the Commission are not supported by 
substantial evidence in the record, but in the 
petition which they presented to the Com- 
mission on February 5, 1943, to set aside 
the closing order of November 2, 1942, they 
alleged that they would be able to and 
would adduce certain testimony in defense 
of the complaint if the closing order should 
be set aside and further hearings were 
granted. They now ask this court to con- 
sider the statements which it is asserted 
they could substantiate at further hearings, 
and the contentions they urge upon us are 
to the effect that the statements present a 
defense to the complaint and require re- 
versal of the cease and desist order. 


[Failure of Petitioners to Present Record 
for Inquiry unto Propriety of 
Commussion’s Ruling | 


But it was for the Commission to decide 
whether its closing order should be vacated 
and whether the hearing should be re-opened, 
interstate Commerce Commussion v. Jersey 
City, — U. S. — (Decided May 29, 1944), 
and petitioners have not presented to this 
court any record upon which it could even 
inquire into the propriety of the Commis- 
sion’s ruling on that issue. They have not 
printed any parts of the record that might 
throw light on any issues pertinent to 
that ruling and have no standing here to 
obtain review of it. Rule 10(a), C. C. A,, 
8th Circuit. 


[Provision for Change of Venue Not 
Contained in Federal Trade 
Commission Act] 


Petitioners contend under one of their 
points relied on that the Commission denied 
them opportunity to introduce evidence to 
show that the Commissioners had disquali- 
fied themselves from sitting in the proceed- 
ing as an impartial fact finding body. But 
aside from the fact, as shown by the record, 
that no such issue was tendered in the pro- 
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ceedings by timely motion or pleading, or 
by timely offer of proof before the case was 
closed, and that there is no evidence what- 
ever in the record, received or tendered, 
impugning the fair impartiality of any 
member, the Federal Trade Commission 
Act establishes the composition of the 
Commission and contains no provision for 
change of venue. The “stern rule of neces- 
sity” required the Commission to act in the 
proceeding. Brinkley v. Hassig, 10 Cir., 83 
F. 2d 351; State v. Houser, 122 Wis. 534, 
100 N. W. 964, 978; United States v. Morgan, 
313 U. S. 409, 420-421; Evans v. Gore, 253 
U. S. 245, 247-248; Gordy v. Dennis, 176 
Md. 105, 5 A. 2d 69, 70; Montana Power Co. 
v. Public Service Commission, 12 F. Supp. 
946, 948-950; State v. Humphreys, 163 Tenn. 
20, 40 S. W. 2d 405, 406; Zober v. Turner, 
106 N. J. Law 86, 148 A. 894, 895; McCoy 
v. Handlin, 35 S. D. 487, 153 N. W. 361, 
363-369. See also cases collected in Note 39 
A. L. R. 1476 (1925). We think the con- 
tention is without merit. 


[Petitianers’ Contentions} 


Petitioners contend under their other 
three points relied on that their practice of 
distributing their game of chance, lottery or 
gambling devices called “punch cards” is 
not a part of the candy business but is 
something separate and apart from that 
business. They characterize the practice as 
knavish, but argue that the Federal Trade 
Commission could do nothing about it be- 
cause competition in the candy business 
was unaffected by it, and that it did not 
touch the public interest in unfair compe- 
tition or unfair practices in commerce with 
which the Commission is concerned. 


[Evidence Refutes Petitioners’ Argument] 


Although we have carefully considered 
all the arguments in support of these con- 
tentions, we are unable to find any merit 
in them. The Commission found as a fact 
that the petitioners, in the course of their 
business of manufacturing and selling candy 
in interstate commerce, pursued a method 
which is fully described in the findings, 
whereby they supplied to and placed in the 
hands of others the means of conducting 
lotteries in the sales of their products, and 
that the sale of candy to the consuming 
public by their plan or method involves a 
game of chance or the sale of a chance to 
obtain merchandise at prices which are 
much less than the normal retail price of 
such merchandise. “Among [their] com- 
petitors are those who do not use such 
methods, or any method involving a game 
of chance, or lottery scheme.” The argu- 
ment for petitioners to the effect that pe- 
titioners merely distribute gaming devices 
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to stimulate gambling in general and not 
as a part of their method of selling candy, 
contradicts the Commission’s finding by 
which they are bound, and the evidence 
taken in the proceeding (which is before 
us) refutes it.? 


[Diversion of Part of Trade to Chance Candy 
Substantiated in Evidence ] 


While it may be true that the scheme 
here involved competed with similar games 
of chance, it is no less true that petitioners’ 
‘chance business” was in active competition 
with traders in candy who pursued con- 
ventional business practices and adopted 
profit mark-ups and adjustments based on 
normal sales formulas. It seems to us to 
depart from logic or reality to argue that 
the purchase of chances was motivated by 
a desire to gamble only as distinguished 
from a desire to obtain candy, that the 
only persons who purchased chances were 
those inspired by the incentive to gamble 
or that no interference with or diversion 
from sales by those engaged in the candy 
trade was occasioned. Petitioners’ argument 
that it competes only with other dealers in 
games of chance was presented in Bunte 
Bros. Inc. v. Federal Trade Commission, 7 
Cir., 104 F. 2d 996, and in Ostler Candy Co. 
v, Federal Trade Commission, 10 Cir., 106 
F. 2d 962, and rejected correctly, it seems 
to us. Nor are we persuaded that petition- 
ers are in a better position because the type 
of chance involved is the kind in which the 
purchaser receives nothing if he‘loses, as 
distinguished from the kind in which the 
purchaser receives a small piece of candy 
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whether he wins or loses. See Bunte Bros., 
Inc. v. Federal Trade Commission, supra. 
The Commission’s finding of diversion of a 
substantial part of trade from straight candy 
to chance candy is substantiated in evidence 
and the diversion by the method described 
was properly forbidden by the Commission. 


[Order Enforced] 


The order of the Commission on the facts 
found on substantial evidence is fully in 
accord with the following, among other 
cases: Federal Trade Commission v. Keppel 
& Brother, 291 U. S. 304, 313-314; Douglas 
Candy Co. v. Federal Trade Commission, 8 
Cir., 125 F. 2d 665, 668; Federal Trade Com- 
mission v. F. A, Martoccio Co., 8 Cir., 87 
F. 2d 561, 562-563, cert. den., 301 U. S. 691; 
Jaffe v. Federal Trade Commission, 7 Cir., 
139 F. 2d 112; Wolf v. Federal Trade Com- 
nussion, 7 Cir., 135 F. 2d 564, 566-567; Ostler 
Candy Co. v. Federal Trade Commission, 10 
Cir., 106 F. 2d 962, 965, cert. den., 309 U. S. 
675; Minter v. Federal Trade Commission, 
3 Cir., 102 F. 2d 69; Keller v. Federal Trade 
Commission, 7 Cir., 132 F. 2d 59, 61; Helen 
Ardelle, Inc. v. Federal Trade Commission, 
9 Cir., 101 F. 2d 718; 719-720; Walter H. 
Johnson Candy Co. v. Federal Trade Com- 
mission, 7 Cir., 78 F. 2d 717, 718; Federal 
Trade Comiuussion v. Raladam Company, 316 
U.S. 149, 152. This court’s order of enforce: 
ment should issue. Respondent has requested 
taxation of costs in its favor on account of 
the printing of an abstract of record filed 
by it, but as the same was not called for 
or authorized by the court and was not 
essential, the request is denied. 


[57,266] Ultra-Violet Products, Inc., a corporation v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Ninth Circuit. 


No. 10,218. 


June 30, 1944. Dissenting opinion filed July 19, 1944. 


Upon petition to review and set aside an order of the Federal Trade Commission. 


A Federal Trade Commission order prohibiting the representation that “Life Lite,” 
a coid quartz lamp which radiates ultra-violet rays, constitutes an adequate treatment for 
ringworm, athlete’s foot, acne, ulcers and bronchitis, and stimulates the tissue of the skin 
in excess of such stimulates as may result from its irritating effect, is affirmed. 


A portion of a Federal Trade Commission order prolfibiting the representation that 
“Life Lite”, a cold quartz lamp which radiates ultra-violet rays, affords benefits to the 
skin comparable to those afforded by natural sunlight, and prohibiting the representation 
that the ultra-violet lamp builds up in the body any resistance to disease, is set aside, since 
the evidence indicates that the lamp’s rays are comparable to those of the sun, and that 
by irradiating the body’s sterols with the lamp’s rays, its resistance to rickets is increased. 


1The Commission found that petitioners ‘‘are 
and have been in substantial competition with 
other individuals and corporations, engaged in 
the sale and distribution of candy in commerce 
among and between the various states * * *. 
The sale of candy to the consuming public by 
the plan or method described above involves a 
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game of chance or the sale of a chance to ob- 
tain merchandise at prices which are less than 
the normal retail price of such merchandise. 
* * * The use of such method by respondents 
has the tendency and capacity to divert, and 
has diverted, substantial trade unfairly to re- 
spondents from such competitors.’’ 
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A Federal Trade Commission order prohibiting the representation that the ultra-violet 
lamp normalizes the chemistry of the body, improves metabolism, or builds new tissues, 
except “insofar as its use may result in the production of vitamin D” is modified to read 
“except insofar as such effects are related to the production of vitamin D.” There is no 
ground for the doubtful word “may” since the evidence indicates that the rays do produce 


vitamin D in the chemistry of the body. 


See Federal Trade Commission Act annotations, Vol, 2, {| 6630.20, 6630.29, 6630.65. 


Modifying and affirming Federal Trade Commission’s cease and desist order in 


Dkt. 4407. 


For petitioner: Henry McClernan of Glendale, Calif. 


For respondent: W. T. Kelley, Chief Counsel, Joseph J. Smith, Jr., and Asst. Chief 
Counsel, and Donovan R. Divet, Sp. Atty., all of Washington, D. C. 


Before DENMAN, MATHEWs and STEPHENS, Circuit Judges. 


[Petition to Set Aside FTC Order] 


DENMAN, Circuit Judge: Petitioner seeks 
to set aside an order of the Commission pro- 
hibiting it from using in its advertising cer- 
tain statements regarding the effect of its 
cold quartz lamp, called “Life Lite,” emit- 
ting certain rays which the advertising 
claims produce certain beneficial effects 
when directed against the human body. The 
jurisdiction is conceded and we may review 
and to the extent that the order of the Com- 
mission is affirmed we may give our own 
order commanding obedience to the terms 
of such order of the Commission, Federal 
Trade Commission Act, § 5(c), 52 Stat. 113; 
STU SNGlA. S451): 


[False Advertisements of Life Lite 
Prohibited] 


A. The first order complained of is to de- 
sist from advertising that Life Lite “affords 
benefits to the skin or to the general health 
of the user comparable to those afforded by 
natural sunlight.” 


[Therapeutic Value of Life Lite Rays] 


The Commission’s experts testified and its 
brief admits that Life Lite’s rays produce 
in the fat-like sterols beneath the surface of 
the skin vitamin D which is carried through 
the body to the bones and aids if not cures 
rickets. So also do the sun’s rays. A little 
over ten percent of Life Lite’s rays are in 
the lower rays of the sun’s spectrum. The 
remaining rays are below those of the sun. 
There is no testimony that the quantity of 
vitamin D produced by Life Lite is more or 
less than that of the sun’s rays. Even in the 
restricted use of the word “comparable” as 
“equal” or “nearly as good” or “worthy of 
comparison” there is no evidence of untruth 
in the statement that, the lamp “affords bene- 
fits ... to the general health of the user 
comparable to those afforded by natural 
sunlight.” 


It is admitted that the lamp’s rays are of 
some benefit ot the skin. The Commission’s 
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brief admits that Dr. Ayers, its principal 
expert, testified that the lamp was “useful 
in the treatment of several skin diseases,” 
but he said that its bactericidal action was lim- 
ited to “that type of bacteria which is right 
at the very surface of the skin” because 
“most of the rays of light are filtered out 
by the upper skin layers.” Another of the 
Commission’s experts, Dr. Moor, testified 
that the lamp was “Useful chiefly for very 
superficial infections and ... to produce 
irritation of the skin.” Dr. Moor himself 
states the comparable effect on the skin of 
the lamp’s rays and those of the sun. In 
this testimony “stimulating” and “irritating” 
are terms of the same meaning. The com- 
parison seems favorable to the lamp’s rays 
in the following testimony: 


“Q. What is the difference in the effect from 
the shorter waves found in the cold quartz 
lamps as compared to the effect of the rays of 
natural sunlight? | 


A. Well, the shorter rays are much more irri- 
tating to the skin. They are factericidal, more 
bactericidal than sunlight. They do not have 
the same biological effects as sunlight. 


Q. Now, in what conditions would you say 
that such rays, such ultra-violet rays, of 2540 
angstrom units, such as are found primarily 
in this respondent’s product, would be useful 
in the treatment of disease or body ailments? 

A. Useful chiefly for very superficial infec- 
tions and if it is desirable to produce irritation 
of the skin, it can be used for that also. 


Q. That is, you would say that it would have 
a bactericidal and stimulating— 


A. And stimulating effect on the skin, yes. 


Q. That would be two different classifications 
of effect; is that correct? 


ALT Yes; 


Q. And what bacteria would be affected by 
such a lamp? 


A. Well, practically any organism which is 
on the surface. There are a few bacteria which 
flourish in light, but most of the pathogenic 
organisms are killed by light if they are right 
on the surface, where they are not protected 
by any covering of pus or crusts on the surface.”’ 
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[Jnjurious Effect of Life Lite If Used on 
Certain Skin Diseases] 


_Dr. Moor continues to show that the use 
of the lamp may be injurious if used on cer- 
tain skin diseases. The effect of his testi- 
mony is that the lamp should be used in 
many situations only on medical advice. 


[Comparison of Life Lite with Sun’s Rays 
Justified) 


_ The question here is not whether the peti- 

tioner’s past advertising has made improper 
comparisons of the lamp’s rays with the sun’s 
rays, but, assuming that offense, does it de- 
prive the owner of the advertised product of 
making any comparison with the sun’s rays 
—even though truthful? We think not. It is 
not the function of the Commission to inflict 
such a punishment upon the owner of such 
a product, with its admitted beneficent 
functions. 

The broad terms of the order prevent any 
statement of even the admitted benefit to the 
skin or to the general health of the user of 
the lamp’s rays comparable to natural sun- 
light. We decline to order its enforcement. 


[Testimony of Experts Sufficient to Sustain 
Order as to Therapeutic Value] 


B. The remaining items of the cease and 
desist order are more specific. Petitioner 
claims that there is no substantial evidence 
to support an order to cease and desist from 
representing “that said lamp constitutes a 
cure or remedy or a competent or adequate 
treatment for . . . ringworm, athlete’s foot, 
acne, eczema, psoriasis...” There is testi- 
mony by one or another of the physician 
experts sufficient to sustain the order that 
the light would be of “very little value” in 
treating ringworm; “not a proper means of 
treating athlete’s foot;” “very little value in 
the treatment of acne;” that eczema was 
“simply a symptom of a disease of the skin,” 
that “without finding out the underlying 
cause, it is perfectly futile to try to treat it,” 
and while Life Lite merely might “be of 
some temporary value in eczema” it would 
not “effect a cure,” and of “no value” in 
treating psoriasis. 


C. Similarly there is testimony support- 
ing the order not to advertise 


“that said ijamp constitutes a cure or remedy 
for sores or ulcers, or that it constitutes a 
competent treatment therefor except insofar as 
it may stimulate the healing process in those 
cases in which the infection causing such con- 
dition is confined to the surface of the skin.’’ 


Dr. Ayers testified that he knew of no 
“chronic skin condition which would be im- 


“A healing process which 
Dorland, the Ameri- 
(18th ed. 


1 Cicatrization is 
leaves a scar or cicatrix.’’ 
can Illustrated Medical Dictionary 
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proved... or benefited” by the lamp except 
to the extent that the lamp might have a 
“stimulating effect such as perhaps in the 
case of a chronic ulcer, but I doubt very 
much if the light by itself would be sufh- 
cient to bring about a cure in even such a 
condition.” He also testified that it would 
“Very definitely’’ be ‘‘necessary to have the 
diagnosis of a physician’’ before using peti- 
tioner’s lamp in the treatment of sores and 
ulcers for the reason that, while the lamp 
“might be of some value in the treatment of 
certain chronic ulcers, by way of stimulating 
cicatrization,* . one would have to know 
what the ulcer was caused by. You could have 
an ulcer due to syphilis and no amount of light 
would do it any good, Or you may have an 
ulcer due to cancer and the use of the light 
might even aggravate it.”’ 


D. Similarly with regard to advertising 
that the lamp “possesses any therapeutic 
value in the treatment of . bronchitis 
...’ Dr. Moor testified that bronchitis was 
“commonly caused by germs in the respira- 
tory tract,’ that petitioner’s lamp did not 
possess sufficient penetrating power to reach 
the source of the infection, and had “no 
direct effect on bronchitis.” 


[Decline to Enforce Part of Order Barring 
Description of Valuable Property 
of Lamp’s Rays] 

E. With regard to not advertising “that 
said lamp builds up in the body resistance 
to disease,” the testimony of the Commis- 
sion’s experts that by irradiating the body’s 
sterols with the lamp’s rays its resistance 
to rickets is increased if the disease is not 
cured. The Commission’s order would pre- 
vent the telling of the truth about this valu- 
able property of the lamp’s rays and we 
decline to enforce it. 


[Emphasis on Irritation to Skin by Use of 
Lamp Warranted] 


F. With regard to ceasing to advertise 
“that said lamp afford any stimulation to 
the tissues of the skin in excess of such 
stimulation as may result from its irritating 
effect,’ there is evidence that the stimula- 
tion of the lamp’s rays may have a beneficial 
effect in certain diseases appearing in or 
through the skin and injurious in others, 
and that the stimulation is an irritation of 
the skin. We think this item of the order 
emphasizing the irritation is warranted and 
advisable to impress the user with the likely 
injury from irritating some diseases appear- 
ing on the skin. 


1938; Stedman’s Medical Dictionary (14th rev. 
ed. 1939). 
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[Modification as to Therapeutic Value of 
Lamp] 


G. Regarding the prohibition against ad- 
vertising that the lamp “normalizes the 
chemistry of the body, improves metabo- 
lism, or builds new tissues, except insofar as 
i use may result in production of vitamin 

’ (emphasis supplied,) we agree that it 
Healt be modified as requested ‘by the peti- 
tioner to read to prohibit the statement that 
the lamp “normalizes the chemistry of the 
body, improves metabolism, or builds new 
tissues, except insofar as such effects are 
related to the production of vitamin D re- 
sulting from the use of the lamp.” 


[Testimony Describing Benefits of 
Ultra-Violet Radiation] 


The testimony is that the rays do produce 
vitamin D in the chemistry of the body. 
Thére is no ground for the doubtful word 
may italicized in the order. Petitioner’s ex- 
perts describe the process and the Commis- 
sion’s expert Dr. Moor testified 


“Q. In your opinion, would you agree that 
the only definite benefits known to come from 
the use of ultra-violet rays would be the main- 
taining of the phosphorous and calcium of the 
body and inhibition of rickets? 

A. Really, that is the only well proven effect 
of ultra-violet radiation of the body. 

Q. In your opinion, would that be the only 
proven benefit from such a device,— 

A. Yes. 

Q. —of the respondent, as described to you in 
this case? 

Ayes sing’ 


[Part of Order Set Aside and Modified] 


We set aside the order of the Commission 
with respect to items A and E, without 
prejudice to the Commission’s right to treat 
the proceeding as one submitted upon these 
items and subject to. such order as the Com- 
mission may be advised to make. Cf. Inter- 
national Shoe Co. v. Commission, 280 U. S. 
291, 297. We decree the enforcement of the 
Commission’s order with respect to items 
B, C, D, F, and item G as modified. 


Petition granted in part and denied in 
part. 

[Dissenting Opinon] 

MATHEWS, Circuit Judge (dissenting in 
part): Here for review is an order! of the 
Federal Trade Commission that petitioner, 
Ultra-Violet Products, Inec., in connection with 
the offering for sale, sale or distribution of 
petitioner’s therapeutic lamp known as Life 
Lite, or any other lamp of substantially similar 


1My associates (Judges Denman and Stephens) 
speak of ‘“‘The first order complained of,’’ thus 
implying that two or more orders are under 
review. Actually, there is only one order. 

2Section 4 of the Act, 15 U. S. C. A. § 44, 
defines ‘‘commerce’’ as ‘‘commerce among the 
several States or with foreign nations, or in 
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construction, whether sold under the name or 
any other name, do forthwith cease and desist 
from directly or indirectly: 

“1, Disseminating or causing to be dissem- 
nated any advertisement by means of the 
United States mails or by any means in com- 
merce, as commerce’ is defined in the Federal 
Trade Commission Act,? which represents, di- 
rectly or by implication, 

“‘(a) that said lamp is a sun lamp, or that it 
affords benefits to the skin or to the general 
health of the user comparable to those afforded 
by natural sunlight; 

“(b) that said lamp constitutes a cure or 
remedy or a competent or adequate treatment 
for barber's itch, ringworm, athlete’s foot, acne, 
eczema, psoriasis, shingles, or erysipelas; 

““(e) that said lamp constitutes a cure or rem- 
edy for sores or ulcers, or that it constitutes 
a competent treatment therefor except insofar 
as it may stimulate the healing process in those 
cases in which the infection causing such con- 
ditions is confined to the surface of the skin; 

“(d) that said lamp possesses any therapeutic 
value in the treatment of asthma, hay fever. 
bronchitis, colds, sinus trouble, or discharge 
from the ears; 

““(e) that said lamp possesses any therapeutic 
value in the treatment of anemia; 

“(f) that said lamp builds up in the body 
resistance to disease; 

““(g) that said lamp has any tonic effect upon 
the blood, that it produces any chemical re- 
action with respect to the blood streams, or 
that it is of any assistance in overcoming a 
deficiency of white or red corpuscles; 

“‘(h) that said lamp builds up the resistance 
of the body to infection, or that it stimulates 
the endocrine glands; 

““i) that said lamp affords any stimulation 
to the tissues of the skin in excess of such 
stimulation as may result from its irritating 
effect ; 

‘“(j) that said lamp quiets or soothes the 
nerves or the nerve endings in the skin: 

“(k) that said lamp acts as an antacid or 
has any alkalizing effect upon the body; 

““(1) that said lamp improves the general tone 
of the body, makes the body strong, increases 
vitality, or improves mental reaction; 

“(m) that said lamp tones up the nervous 
system, induces sleep, or relieves pain; 

““(n) that said lamp normalizes chemistry of 
the body, improves metabolism, or builds new 
tissues, except insofar as its use may result 
in the production of Vitamin D. 


“2. Disseminating or causing to be dissem- 
inated any advertisement by means of the 
United States mails or by any means in com- 
merce, as ‘commerce’ is defined in the Federal 
Trade Commission Act, which fails to reveal 
that excessive exposure to said lamp either with 
respect to proximity or length of time may 
result in injury to the user; that said lamp 
should not be used in the case of pellagra, 
lupus erythematosus, or certain types of eczema; 


any Territory of the United States or in the 
District of Columbia, or between any such Ter- 
ritory and another, or between any such Ter- 
ritory and any State or foreign nation, or be- 
tween the District of Columbia and any State 
or Territory or foreign nation.’’ 
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and that said lamp should never be used unless 
goggles are worn to protect the eyes; provided, 
however, that such advertisement. need contain 
only the statement, ‘Caution: Use Only As Di- 
rected,’ if and when the directions for use, 
wherever they appear on the label, in the la- 
beling, or both on the label and in the labeling, 
contain a warning to the above effect. 

“3. Disseminating or causing to be dissem- 
inated any advertisement by any means for 
the purpose of inducing, or which is likely to 
induce, directly or indirectly, the purchase in 
commerce, as ‘commerce’ is defined in the Fed- 
eral Trade Commission Act, of said lamp, which 
contains any representation prohibited in para- 
graph 1 hereof, or which fails to comply with 
the affirmative requirements set forth in para- 
graph 2 hereof.”’ 

The order was issued in a proceeding by 
the Commission against petitioner under § 5 (b) 
of the Federal Trade Commission Act, 15 U. S. 
C. A. § 45 (b), and was based on findings to 
the effect that petitioner was engaged in the 
business of selling and distributing its lamp 
in commerce;* that, in the course and conduct 
of its business, petitioner disseminated adver- 
tisements, by United States mails and by other 
means, in commerce and otherwise, for the 
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purpose of inducing, and which were likely to 
induce, the purchase of its lamp, in commerce 
and otherwise; that the advertisements made 
the representations mentioned in paragraph 1 
(a) to 1 (n) of the order;* that the representa- 
tions were misleading; that the advertisements 
failed to reveal the facts mentioned in para- 
graph 2 of the order; and that, in the light of 
the representations, these facts were material. 


The findings are supported by evidence and 
hence are conclusive. Upon the facts found, 
the Commission properly concluded that the 
advertisements disseminated by petitioner were 
false advertisements,* and that petitioner’s dis- 
semination thereof constituted an unfair or de- 
ceptive act or practice in commerce;? and it 
properly ordered petitioner to cease and desist 
therefrom.® 


Paragraphs 1 (a) and 1 (f) of the order do 
not (as my associates seem to think) prevent 
petitioner from telling the truth about its lamp. 
They merely prevent it from disseminating ad- 
vertisements containing representations which 
the Commission, upon ample evidence, has found 
to be misleading. 


The order should be affirmed 
should be enforced. 


in toto and 


[57,267] Charles of the Ritz Distributors Corporation v. Federal Trade Commission. 
In the United States Circuit Court of Appeals for the Second Circuit. No. 133. Oc- 


tober Term, 1943. July 6, 1944. 


Petition by Charles of the Ritz Distributors Corporation to review and set aside an 


order of the Federal Trade Commission that petitioner cease and desist from using the 
word “Rejuvenescence” to describe its cosmetic preparation or representing that the latter 
will rejuvenate, or restore youth or the appearance of youth to, the skin of the user. 
Order affirmed. 


A Federal Trade Commission order prohibiting misrepresentation of the therapeutic 
effects of a foundation cream and prohibiting use of the word “Rejuvenescence” to describe 
the preparation is affirmed. 

The Commission has jurisdiction over the labeling of cosmetics, and the prohibition 
against any advertising which displays a picture of the jar and label of the foundation 
cream bearing the prohibited word “Rejuvenescence” is affirmed. 

The fact that the Patent Office has registered “Rejuvenescence” as a trade-mark in 
connection with the sale of foundation cream does not prevent its use from falling within 
the prohibition of the Federal Trade Commission Act. 

The medical and pharmacological knowledge of medical experts qualifies them to 
testify to the lack of the therapeutic value of foundation cream, despite their lack of 
familiarity with the foundation cream. 


See the Federal Trade Commission Act annotations, Vol. 2, ] 6125.121, 6125.254, 6620.803, 
6630.13. 


Affirming Federal Trade Commission cease and desist order in Dkt. 3923. 


For petitioner: Asher Blum, of New York City (Mock & Blum, of New York City, 
on the brief). 


el ee ee a ee eee 


3 See footnote 2. 

4My associates speak of ‘‘items A and E,”’ 
“items B, C, D, F’’ and ‘‘item G’’ of the order. 
There are no such “‘items.”’ 

6 Federal Trade Commission Act, §5 (c), 15 
U! 8S, C. A. $ 45 (ce). 
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6 Federal Trade Commission Act, § 15 (a), 15 


UsS. CrAms Soa), 


7 Federal Trade Commission Act, § 12, 15 U. S. 


C. A. § 52. 


8 Federal Trade Commission Act, §5 (b), 15 
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For respondent: Joseph J. Smith, Jr., Asst. Chief Counsel, Federal Trade Commis- 
sion, of Washington, D. C. (W. T. Kelley, Chief Counsel, and Jno. W. Carter, Jr., Sp. 
Atty. for Federal Trade Commission, both of Washington, D. C., on the brief). 


Before L. HAND, SWAN and Crark, Circuit Judges. 


[Petition to Review and Set Aside Order] 


Crark, Circuit Judge: This is a petition 
to review and set aside a cease and desist 
order issued by the Federal Trade Commis- 
sion, pursuant to a complaint charging peti- 
tioner with having violated the Federal 
Trade Commission Act, 15 U. S. C. A. § 41, 
et seq., by falsely advertising its cosmetic 
preparation “Charles of the Ritz Rejuven- 
escence Cream.” Petitioner is a New York 
corporation engaged in the sale and distribu- 
tion in interstate commerce of various cos- 
metics, one of which is the cream in issue. 
This is a preparation of the type commonly 
known to the trade as a powder base or 
foundation cream for make-up. During the 
years from 1934 until December, 1939, when 
sales were “temporarily discontinued” be- 
cause of the issuance of the present com- 
plaint, petitioner’s Rejuvenescence Cream 
enjoyed a vast popularity, with total sales 
amounting to approximately $1,000,000. The 
extensive advertising campaign which ac- 
companied this business placed emphasis 
upon the rejuvenating proclivities of the 
product. The advertisements typically re- 
ferred to “a vital organic ingredient” and 
certain ‘essences and compounds” which 
Rejuvenescence Cream allegedly contained, 
and stated that the preparation brings to the 
user’s “Skin quickly the clear radiance * * * 
the petal-like quality and texture of youth,” 
that it “restores natural moisture necessary 
for a live, healthy skin,” with the result 
that “Your face need know no drought 
years,’ and that it gives to the skin “a bloom 
which is wonderfully rejuvenating,” and is 
“constantly active in keeping your skin 
clear, radiant, and young looking.” (Emphasis 
as in the original.) 


[Use of Word “Rejuvenescence” Prohibited 
by Order] 


After a hearing, the Commission found 
that such advertising falsely represented 
that Rejuvenescence Cream will rejuvenate 
and restore youth or the appearance of 
youth to the skin, regardless of the condi- 
tion of the skin or the age of the user, since 
external applications of cosmetics cannot 
overcome skin conditions which result from 
systemic causes or from physiological changes 
occurring with the passage of time and since 
there is no treatment known to medical 
science by which changes in the condition of 
the skin of an individual can be prevented 
or by which an aged skin can be rejuvenated 
or restored to a youthful condition. It, 
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therefore, ordered petitioner to cease and 
desist disseminating in commerce any ad- 
vertisement of Charles of the Ritz Reju- 
venescence Cream “(a) In which the word 
‘Rejuvenescence,’ or any other word or term 
of similar import or meaning, is used to 
designate, describe, or refer to respondent’s 
[petitioner’s] said cosmetic preparation; or 
(b) which represents, directly or by infer- 
ence, that respondent’s said cosmetic prep- 
aration will rejuvenate the skin of the user 
thereof or restore youth or the appearance 
of youth to the skin of the user.” 


[Right of Commission to Prohibit Deceptive 
Labeling of Cosmetic] 


The initial question raised on this appeal 
concerns the jurisdiction of the Commission 
in effect to prohibit any advertising which 
displays a picture of the jar and label of 
petitioner’s product, for the natural conse- 
quence of clause (a) of the order is to pre- 
vent depiction of the label containing the 
prohibited word. Petitioner argues that the 
Federal Food, Drug and Cosmetic Act, 21 
U. S. C. A. §301, et seg., vests exclusive 
control of the labelling of cosmetics in the 
Federal Security Administrator, and that 
the failure of the Commission to object in 
its complaint and order to labelling, as well 
as advertising, bears testimony to that fact. 
The Commission freely admits, however, 
that its omission to make a separate charge 
was inadvertent, but easily susceptible of 
correction by further proceedings, if and 
as necessary. In any event, we have re- 
peatedly reaffirmed the jurisdiction of the 
Commission over labelling of this nature. 
Houbigant, Inc. v. Federal Trade Commtssion, 
2 Cir., 139 F. 2d, 1019; Fresh Grown Preserve 
Corp. v. Federal Trade Commission, 2 Cir., 
125 F. 2d, 917; Justin Haynes & Co. v. Fed- 
eral Trade Commission, 2 Cir., 105 F. 2d, 
988, certiorari denied 308 U. S. 616; see, 
also, Etablissements Rigaud v. Federal Trade 
Commission, 2 Cir., 125 F. 2d, 590; Parfums 
Corday yv. Federal Trade Commission, 2 Cir., 
120 F. 2d, 808; Fioret Sales Co. v. Federal 
Trade Commission, 2 Cir., 100 F. 2d, 358. 
Petitioner says that, since the order is di- 
rected against its advertising, rather than its 
label, it is left in the anomalous position 
of being free to market its product labelled 
“Rejuvenescence” as long as no advertising 
accompanies the sales. As a matter of fact, 
however, it will need to readvertise its cream 
if it recommences its sales; and it will 
hardly be practical for it to attempt a mis- 
representation (as here found by the Com- 
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mission) through merely deceptive labelling, 
especially when the order can be so easily 
broadened upon issuance of a supplementary 
complaint. 


[Failure of Petitioner to Introduce Substantial 
Evidence Regarding Therapeutic Effects 
of Preparation] 


On the merits, petitioner first attacks the 
finding of fact that its preparation does not 
act aS a rejuvenating agent and preserve or 
restore the youthful appearance of the skin. 
Two medical experts, one a leading derma- 
tologist, testified for the Commission; and 
both affirmatively stated that there was 
nothing known to medical science which 
could bring about such results. There was 
no testimony to the contrary; but petitioner 
asserts that, since neither expert had ever 
used Rejuvenescence Cream or knew what 
it contained—petitioner being unwilling to 
reveal its secret formula—their testimony 
was not the substantial evidence necessary 
to support the final findings and order be- 
low. Despite their lack of familiarity with 
petitioner’s product, however, the general 
medical and pharmacological knowledge of 
the doctors qualified them to testify as to 
the lack of therapeutic value of the cream. 
Justin Haynes & Co. v. Federal Trade Com- 
mission, supra, 105 F. 2d, at page 989; John 
J. Fulton Co. v. Federal Trade Commission, 
9 Cir., 130 F. 2d, 85, 86, certiorari denied 
317 U. S. 679; Neff v. Federal Trade Com- 
mission, 4 Cir., 117 F. 2d, 495, 496-497; 
Goodwin v. Umted States, 6 Cir., 2 F. 2d, 
200, 201; Dr. W. B. Caldwell, Inc. v. Federal 
Trade Commission, 7 Cir., 111 F. 2d, 889, 
891. Further, petitioner was not privileged, 
under the circumstances, to stand upon its 
refusal to disclose the true formula of its 
preparation as a trade secret, Coca-Cola Co. 
v. Joseph C. Wirthman Drug Co., 8 Cir., 48 
F. 2d, 743, 747; 8 Wigmore on Evidence, 
3d Ed. 1940, § 2212; and its failure to in- 
troduce evidence thus within its immediate 
knowledge and control, if existing anywhere, 
of the rejuvenating constituents and thera- 
peutic effect of its preparation is strong 
confirmation of the Commission’s charges. 
Mammoth Oil Co. v. United States, 275 U. S. 
13, 51; Local 167 v. United States, 291 U. S. 
293, 298; United States v. Denver & R.G. R. 
Co., 191 U. S. 84, 92; Kirby v. Tallmadge, 
160 U. S. 379, 383; Interstate Circuit v. United 
States, 306 U. S. 208, 225-226; cf. United 
States ex rel. Vajtauer v. Commissioner of 
Immigration, 273 U. S. 103, 112. 


[Use of Trade-Mark “Rejuvenescence” 
Prohibited | 


Next, and as the crux of its appeal, peti- 
tioner attacks the propriety of the finding 
that by use of the trade-mark “Rejuven- 
escence” it has represented that its prepara- 


Trade Regulation Reports 


Court Decisions 
Charles of the Ritz Distributors Corp. v. FTC 


57,433 


tion will rejuvenate and restore the appearance 
of youth to the skin. In view of the finding 
which we have just held supported on the 
evidence, that in fact there are no rejuvenat- 
ing qualities in petitioner’s cream, the ques- 
tion is then simply whether or not the 
trade-mark is deceptive and misleading 
within the meaning of the Federal Trade 
Commission Act. But the dictionaries treat 
“rejuvenescence” as a common word with 
a plain meaning of “a renewing of youth” 
or the perhaps more usual “rejuvenation”; 
cf. Webster’s New International Dictionary, 
2d Ed., Unabridged, 1939. Nor does the 
record show any other special meaning to 
have developed in the trade. On the con- 
trary, the Commission’s expert and practic- 
ing dermatologist testified directly that 
rejuvenescence still meant not only to him, 
but also, as far as he knew, to his female 
patients, the restoration of youth. In the 
light of this plain meaning, petitioner’s con- 
tention can hardly be sustained that “reju- 
venescence” is a nondeceptive “boastful and 
fanciful word,” utilized solely for its attrac- 
tiveness as a trade-mark. That the Patent 
Office has registered ‘‘Rejuvenescence” as 
a trade-mark is not controlling. Even con- 
ceding its nondescriptive quality and hence 
its validity as a trade-mark—a concession 
sufficiently doubtful in itself to be made only 
arguendo—the fact of registration does not 
prevent its use from falling within the pro- 
hibition of the Federal Trade Commission 
Act. N. Fluegelman & Co. v. Federal Trade 
Commission, 2 Cir., 37 F. 2d, 59, 61; Federal 
Trade Commission v. Real Products Corp., 
2 Cir., 90 F. 2d, 617, 619; Marietta Mfg. Co. 
v. Federal Trade Commission, 7 Cir., 50 F. 
2d, 641, 642; Federal Trade Commission v. 
Kay, 7 Cir., 35 F. 2d, 160, 162, certiorari 
denied Kay v. Federal Trade Commission, 
281 U. S. 764; cf. Federal Trade Commission 
v. Winsted Hosiery Co., 258 U. S. 483, 494. 


[Purpose of FTC Act to Protect Public from 
False Advertisements] 


There is no merit to petitioner’s argument 
that, since no straight-thinking person could 
believe that its cream would actually re- 
juvenate, there could be no deception. Such 
a view results from a grave misconception 
of the purposes of the Federal Trade Com- 
mission Act. That law was not “made for 
the protection of experts, but for the public 
—that vast multitude which includes the 
ignorant, the unthinking and the credulous,” 
Florence Mfg. Co. v. J. C. Dowd & Co., 2 Cir., 
178 F. 73, 75; and the “fact that a false 
statement may be obviously false to those 
who are trained and experienced does not 
change its character, nor take away its 
power to deceive others less experienced.” 
Federal Trade Commission v. Standard Edu- 
cation Soc., 302 U. S. 112, 116. See, also, 
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Stanley Laboratories, Inc. v. Federal Trade 
Commission, 9 Cir., 138 F. 2d 388, 392-393; 
Aronberg v. Federal Trade Commission, 7 
GirsuloZ2ahs 2da165,01 60/0 De) Corp: 
Federal Trade Commission, 7 Cir., 125 F. 2d 
679, 682. The important criterion is the net 
impression which the advertisement is likely 
to make upon the general populace. Stanley 
Laboratories, Inc. v. Federal Trade Commis- 
sion, supra; Aronberg v. Federal Trade Com- 
mission, supra; Federal Trade Commission v. 
Standard Education Soc., supra; Ford Motor 
Co. v. Federal Trade Commission, 6 Cir., 120 
F, 2d 175, 182, certiorari denied 314 U. S. 
668; Newton Tea & Spice Co. v. United 
States, 6 Cir., 288 F. 475, 479. And, while 
the wise and the worldly may well realize 
the falsity of any representations that the 
present product can roll back the years, 
there remains “that vast multitude” of 
others who, like Ponce de Leon, still seek 
a perpetual fountain of youth. As the Com- 
mission’s expert further testified, the aver, 
age woman, conditioned by talk .in magazines 
and over the radio of “vitamins, hormones, 
and God knows what,” might take “reju- 
venescence” to mean that this “is one of 
the modern miracles” and is “something 
which would actually cause her youth to 
be restored.” It is for this reason that the 
Commission may “insist upon the most 
literal truthfulness” in advertisements, More- 
trench Corp. v. Federal Trade Commission, 
2 Cir., 127 F. 2d 792, 795, and should have 
the discretion, undisturbed by the courts, 
to insist if it chooses “upon a form of ad- 
vertising clear enough so that, in the words 
of the prophet Isaiah, ‘wayfaring men, 
though fools, shall not err therein.’” Gen- 
eral Motors Corp. v. Federal Trade Commis- 
sion, 2 Cir., 114 F. 2d 33, 36; certiorari 
denied 312 U. S. 682. 


[Deception of Public Sufficiently Established 
by Dermatologist’s Testimony] 


That the Commission did not produce 
consumers to testify to their deception does 
not make the order improper, since actual 
deception of the public need not be shown 
in Federal Trade Commission proceedings. 
Federal Trade Commission v. Winsted Hosiery 
Co., supra, 258 U. S. at page 494; Federal 
Trade Commission v. Raladam Co., 316 U. S. 
149, 152; Herzfeld v. Federal Trade Commis- 
sion, 2 Cir., 140 F. 2d 207, 208; Federal Trade 
Commission v. Balme, 2 Cir., 23 F. 2d 615, 
certiorari denied Balme v. Federal Trade 
Commission, 277 U. S. 598; Brown Fence & 
Wire Co. v. Federal Trade Commission, 6 
Cir., 64 F. 2d 934, 936; Pep Boys—Mamnny, 
Moe & Jack, Inc. v. Federal Trade Commis- 
ston, 3 Cir., 122 F. 2d 158, 161; Bockenstette 
v. Federal Trade Commission, 10 Cir., 134 
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F. 2d 369; Federal Trade Commission v. 
Hires Turner Glass Co., 3 Cir., 81 F. 2d 362, 
364. Representations merely having a “ca- 
pacity to deceive’ are unlawful, Federal 
Trade Commission v. Algoma Lumber Co., 
291 U. S. 67, 81; Herefeld v. Federal Trade 
Commission, supra; General Motors Corp. v. 
Federal Trade Commussion, supra; and, as 
we have seen, the facts here more than 
warrant a conclusion of such capacity. Like- 
wise it is not material that there was no 
consumer testimony as to the. meaning of 
petitioner’s representations. The testimony 
of the dermatologist, a person whose occu- 
pation took him among the buyers of Re- 
juvenescence Cream, is a qualified source 
of information “as to the buyers’ under- 
standing of the words they hear and use.” 
Benton Announcements v. Federal Trade Com- 
mission, 2 Cir., 130 F. 2d 254, 255; Stanley 
Laboratories, Inc. v. Federal Trade Commis- 
sion, supra, 138 F. 2d at page 390. 


[Deletion of Part of Order Barring Use of 
Word “Rejuvenescence’ Would Frustrate 
Purpose of Whole Proceeding] 


Petitioner contends finally that, even if 
the Commission’s findings of fact be upheld, 
that part of the order is inappropriate which 
bars use of the word “rejuvenescence.” To 
delete this part of the order, however, would 
be not merely to create a patent ambiguity 
as to the meaning and effect of the broad 
prohibition of the remaining part of the 
order, but also to a large extent to frustrate 
the purposes of the whole proceeding to 
insure truth telling in the cosmetic trade. 
Certainly courts should be reluctant to 
emasculate a remedial order by striking out 
its more dynamic and practically effective 
parts while they affirm the Commission’s 
proceedings as a whole. In any event, as 
we recently pointed out in Herzfeld v. Fed- 
eral Trade Commission, supra, 140 F. 2d at 
page 209, the Supreme Court in recent cases 
“has as much circumscribed our powers to 
review the decisions of administrative tribunals 
in point of remedy, as they have always 
been circumscribed in the review of facts’; 
and the present order seems peculiarly one 
wherein the special competence of the Com- 
mission in deciding “how far the chance of 
deception outweighs the inconvenience, or 
worse, to the merchant inevitable in com- 
pelling him to change his mark, his name, 
or his package” makes it “for all practical 
purposes supreme.” 


[FTC: Order Affirmed] 


The order is affirmed and an enforcement 
decree will be entered. 
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[1 57,268] Frank B. Foster v. Shubert Holding Company and others. 
Supreme Judicial Court of Massachusetts. June 6, 1944. 


Appeals by the plaintiff in a suit in equity in the Superior Court from decrees entered 
by order of Hammond, J. 


A bill of complaint charging that defendant theatres violated the Massachusetts 
statute prohibiting monopolies by refusing to sell tickets to plaintiff theatre ticket broker 
in accordance with a practice previously in use, or in the same manner as tickets were 
sold to another broker, is properly dismissed when it fails to allege that defendants 
absolutely refused to sell to plaintiff. The Court assumed, but did not hold, that tickets 
are articles in common use, within the meaning ‘of the monopolies statute. 


See the Massachusetts statute on trusts, monopolies, and restraint of trade, Vol. 2, | 8395. 


For plaintiff: G. L. Rabb. 


For defendants: C. Hamilton for Shubert Holding Company and others. H. W. Cole 


for Herrick’s, Inc. 


Before Fietp, C. J., QuA, RONAN, and WILkINs, JJ. 


[Allegations of Complaint] 


RonAN, J.: The plaintiff, a licensed dealer 
in the business of reselling tickets to the- 
atrical and other public amusements, brings 
this bill of complaint in which he alleges 
that all the defendants except the defendant 
Herrick’s, Inc., hereafter called Herrick, are 
“engaged in the business of maintaining 
theatres producing theatrical performances” 
and control nearly ninety per cent of all the 
theatres in Boston producing stage plays; 
that Herrick is engaged in the ticket selling 
business; that all the defendants are dom- 
inated and controlled by the defendant Se- 
lect Theatres Corporation, hereafter called 
Select; that in consequence of such control 
and domination all the defendants are act- 
ing in accordance with an agreement “to 
control the resale of tickets of admission to 
the above mentioned performances, and 
have created a monopoly in the same, which 
combination, arrangement and agreement 
has resulted in a practice whereby the sup- 
ply and price of said tickets of admission 
are restrained or prevented and whereby 
the free pursuit of the plaintiff's business is 
unreasonably restrained and prevented and 
the public is prejudiced, all in violation of 
General Laws, Chapter 93, Section 2 and 
the common law.” 


The plaintiff further alleges that begin- 
ning in April, 1939, he was required to pur- 
chase tickets from Herrick provided he 
agreed to resell them at a price in advance 
of that permitted by G. L. (Ter. Ed.) c. 140, 
§ 185D; that shortly prior to filing the bill 
of complaint, Herrick had established a place 
of business near that of the plaintiff and 
Herrick has since refused to sell tickets 
to the plaintiff in accordance with the prac- 
tice in use in April, 1939; and that all the 
other defendants continue to sell tickets to 
Herrick and “refuse to sell tickets for resale 
in the same manner to the plaintiff.” Upon 
information and belief it is alleged that the 
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defendants have agreed among themselves 
to discriminate against the plaintiff, to re- 
fuse to sell him tickets for resale, to make 
it impossible for him to continue in busi- 
ness, to force him out of business, and to 
bring about his financial ruin. 

The bill also alleges that the defendant 
Select, its officers and principal stockholders, 
and all the other defendants have a financial 
interest in Herrick in violation of G. L. 
(Ter. Ed.) c. 140 § 185A, as amended by 
St. 1941, c. 247. 

It is finally alleged that it is the intent 
and purpose of the defendants to stifle and 
prevent fair competition in the resale of 
theatre tickets and to drive the plaintiff out 
of business, which “necessarily prejudices 
the public and unduly, unreasonably and 
exorbitantly profits the defendants.” The 
plaintiff appealed from decrees sustaining 
the demurrers of the defendants and dis- 
missing the bill. 


[Theatre Tickets Assumed To Be Article 
Subject to Monopolies Act] 


The plaintiff contends that the bill sets 
forth the creation and maintenance by the 
defendants of a monopoly at common law 
and in violation of G. L. (Ter. Ed.) c. 93, 
§ 2, the State antitrust statute. The modern 
concept of a monopoly is a combination or 
organization which has acquired a position 
of such dominating influence in a particular 
branch of trade or commerce that it has a 
tendency to suppress competition, to reg- 
ulate supply and to fix prices, all to the 
detriment of the public, in respect to some 
commodity which the people must have in 
order to satisfy an essential need of ordi- 
nary living. United Shoe Machinery Co. v. 
La Chapelle, 212 Mass. 467, 480. Common- — 
wealth v. Dyer, 243 Mass. 472, 486. Robitaille 
v. Morse, 283 Mass. 27, 33. The statute, 
c. 93, § 2, does not apply to all combinations 
or agreements that are contrary to the com- 
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mon law, but applies only to those that 
create or maintain a monopoly in the manu- 
facture, production, transportation, or sale 
in this Commonwealth of an article or com- 
modity in common use, or that restrain or 
prevent competition in ‘this Commonwealth 
in the supply or price of such article or 
commodity, or that restrain or prevent the 
free pursuit in this Commonwealth of any 
lawful business, trade or occupation for the 
manufacture, production, transportation or 
sale of such article or commodity. Com- 
monwealth v. North Shore Ice Delivery Co. 
220 Mass. 55. Quincy Oil Co. v. Sylvester, 
238 Mass. 95. Berenson v. H. G. Vogel Co. 
253 Mass. 185. Keith v. Heywood Boot & 
Shoe Co. 255 Mass. 321. The question arises 
whether tickets of admission to public 
theatrical performances are articles of 
necessity within the common law concept 
of a monopoly or whether they are articles 
or commodities in common use within the 
terms of §2. Such a ticket is a mere per- 
sonal privilege permitting one to witness a 
public performance and is revocable at the 
will of the proprietor of the theatre, Burton 
v. Scherpf, 1 Allen, 133; Opinion of the Jus- 
tices, 247 Mass. 589; Marrone v. Washington 
Jockey Club, 227 U. S. 633; People v. Flynn, 
189 N. Y. 180, and the proprietor is not 
bound to admit everybody who presents a 
ticket—apart from discrimination on ac- 
count of race or color forbidden by G. L. 
(Ter. Ed.) c. 272, § 98, as amended by St. 
1934, c. 138—Stager v. G. E. Lothrop The- 
atres Co. 291 Mass. 464; Woollcott v. Shubert, 
217 N. Y. 212, and he may attach reasonable 
restrictions in the use of the tickets and 
refuse admission to those who pay more 
than the price printed upon the ticket or 
who purchase them from a ticket broker or 
speculator. Purcell v. Daly, 19 Abb. N. C. 
301. Collister v. Hayman, 183 N. Y. 250. 
Harris v. Jack’s Theatre Ticket Service, Inc. 
139 Misc. (N. Y.) 111. Levine v. Brooklyn 
National League Baseball Club, Inc. 179 Misc. 
(N. Y.) 22. Finnesey v. Seattle Baseball Club, 
Inc. 122 Wash. 276. It has been said that 
witnessing a theatrical performance is not a 
necessity of life. People v. Thompson, 283 
Ill. 87. People v. Klaw, 55 Misc. (N. Y.) 
72, 89. Theatre tickets, however, are articles 
in common use, and the statute, § 2, specifi- 
cally includes articles in common _ use. 
People v. Epstean, 102 Misc. (N .Y.) 476. It 
was held in Merchants Legal Stamp Co., v. 
Murphy, 220 Mass. 281, that trading stamps 
and trading stamp books were articles within 
the statute. There is, of course, a great 
difference between theatre tickets and trad- 
ing stamps. In view of the conclusion we 
reach, we assume in favor of the plaintiff, 
without deciding, that tickets are articles 
within the statute. 
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[Definite and Specific Allegations 
ecessary| 

It is a general rule of pleading that one 
who asserts a claim that he was injured 
through the establishment and maintenance 
of a monopoly either at common law or 
under a statute must set forth definitely and 
specifically the substance of the agreement 
which he asserts the defendants have entered 
into or the plan or scheme which the de- 
fendants have adopted, the several acts per- 
formed by the defendants, the effect of such 
acts upon the plaintiff or his business, and 
the resulting damage to the public, in order 
that the court may determine from the facts 
alleged whether a monopoly at common law 
or in violation of the statute has been prop- 
erly alleged with the result that, if the facts 
are proved, the plaintiff would be entitled 
to prevail. It is not sufficient to allege the 
existence of a monopoly or merely to repeat 
the words of a statute or to recite mere con- 
clusions of the pleader. Conclusions of fact 
unless they are necessary inferences from 
the particular facts alleged are not admitted 
by a demurrer. Johnson v. East Boston Sav- 
ings Bank, 290 Mass. 441. Comerford v. 
Meier, 302 Mass. 398. Thompson v. Spag- 
nuolo, 311 Mass. 597. Robichaud v. Owens- 
Illinois Glass Co. 313 Mass. 583. Becker vw. 
Calnan, 313 Mass. 625, 630-631. Alexander 
Milburn Co. v. Union Carbide & Carbon Corp. 
15 Fed. (2d) 678. Glenn Coal Co. v. Dickin- 
son Fuel Co, 72 Fed. (2d) 885. Powell v. 
Graham, 183 Wash. 452. It was said in Neu- 
stadt v. Employers’ Liability Assurance Corp. 
Lid. 303 Mass. 321, 326, that “the general 
allegation that the combination and agree- 
ment are ‘unlawful and illegal’ is insuffi- 
cient, as matter of pleading, to state a cause 
of action in tort,’” and in Walter v. Mc- 
Carvel, 309 Mass. 260, 264, that the allega- 
tion that “‘ said contract’ has resulted in an 
unlawful monopoly and illegal restraint of 
trade” was not admitted by the demurrer. 


[No Specific Allegations that Public Is 
Prejudiced by Defendants’ Conduct] 


With these general principles in mind, we 
pass to a brief analysis of the bill of com- 
plaint. The bill does not in terms or by 
necessary implication allege that the de- 
fendants or any of them have limited the 
supply of tickets, or that the entire supply 
was not available to those who desired to 
purchase them, or that at the time the bill 
was filed the public was required, or would 
in the future be required, to pay an un- 
reasonable price or any price in excess of 
that prescribed by G. L. (Ter. Ed.) c. 140, 
§185D. There are no specific allegations 
contained in the bill which support the con- 
clusion that the public has been or will be 
prejudiced by any conduct of the defendants 
mentioned in the bill. 
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[Theatre Not Required to Allot 
Tickets to Agency] 


The theatre owner has the control over 
the distribution and sale of tickets unless, 
as is not alleged here, it has made a differ- 
ent arrangement with the one producing the 
performance. The owner of the theatre 
has the right to decide for himself whether 
he will sell all the tickets directly to the 
public or whether he will save a part of 
them to be sold through ticket agencies 
which he has selected. He is not required 
to allot any of the tickets to any particular 
agency. The fact that one is licensed to 
resell tickets gives him no right to secure 
tickets for that purpose. Neustadt v. Em- 
ployers’ Liability Assurance Corp. Ltd. 303 
Mass. 321, 326. Collister v. Hayman, 183 N. Y. 
250. Levine v. Brooklyn National League 
Baseball Club, Inc. 179 Misc. (N. Y.) 22. 


[No Allegations that Defendant Refused to 
Sell to Plaintiff) 


The mere fact that the plaintiff might not 
have been permitted to participate in the 
sale of the tickets to the extent or upon 
the terms he desired would not give him 
any right to maintain the bill. While an 
individual theatre owner had the right to 
refuse to deal with the plaintiff, it could 
not in pursuance of an arrangement made 
between it and other theatre owners refuse 
to sell tickets to the plaintiff for the purpose 
of damaging or destroying his business. 
Robitaille v. Morse, 283 Mass. 27, 32. Comer- 
ford v. Meier, 302 Mass. 398, 402. Binderup 
v. Pathe Exchange, Inc. 263 U. S. 291. 
Locker v. American Tobacco Co. 195 N. Y. 
565. The difficulty with the bill is that it 
shows neither such a refusal nor such a pur- 
pose. It is alleged that Herrick refused to 
sell tickets to the plaintiff in accordance 
with a system in vogue during a period that 
ended prior to the filing of the bill. Noth- 
ing further is alleged with reference to 
Herrick. The allegation that Herrick re- 
fused to sell in accordance with a former 
arrangement is not an allegation that Her- 
rick absolutely refused to deal with the 
plaintiff or that it was not willing to deal 
with the plaintiff on some other terms. 
Herrick was only a ticket agency. As to 
all the other defendants who are the theatre 
owners, the bill simply alleged that they 
“continue to sell tickets for resale to the 
defendant, Herrick’s, Inc., and refuse to sell 
tickets for resale in the same manner to the 
plaintiff.” In contemplation of law, it was 
no concern of the plaintiff that the theatre 
owners allocated a few more tickets to 
Herrick than to the plaintiff, or granted a 
greater line of credit or for a longer time to 
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Herrick than to the plaintiff, or extended 
minor or incidental advantages to Herrick 
over those given to the plaintiff. We do not 
know the terms and conditions upon which 
the tickets are allocated to Herrick. The 
pleader has not apprized us and we are un- 
able to say that the refusal to sell to the 
plaintiff in “the same manner” was arbi- 
trary, unreasonable or discriminatory. Fur- 
thermore, there is no allegation ih the bill 
that the defendant theatre owners are not 
continuing to sell tickets to the plaintiff or 
that they have refused to deal with him. 
Every allegation in the bill is consistent 
with the thought that he is still purchasing 
tickets under conditions not shown to be 
inequitable or unfair. There are no allega- 
tions with reference to threats, coercion or 
duress. In this state of the pleadings the 
general conclusions with reference to the in- 
tent and purpose of the defendants or the 
existence of a monopoly to the damage of 
the plaintiff and to the injury of the public 
are not admitted upon a demurrer. 


[Violation of Statute Prohibiting Interlocking 
Financial Interests Not Properly Alleged] 


The allegation that the defendants have a 
financial interest in Herrick contrary to the 
provisions of G. L. (Ter. Ed.) c. 140, § 185A, 
as amended by St. 1941, c. 247, does not aid 
the plaintiff. In the first place, it is doubt- 
ful if any violation is properly alleged. The 
Statute applies where a person having an 
interest as owner or otherwise in a the- 
atrical exhibition, public show or public 
amusement also has an interest in the ticket 
agency. The bill alleges that the defendants 
other than Herrick maintain theatres pro- 
ducing performances. This is no more than 
an allegation that the defendants maintain 
theatres in which plays are given. It is 
hardly an averment to the effect that these 
defendants produce the plays or own the 
plays, or that they have a pecuniary or 
proprietary interest in the plays. We do 
not intimate that, if a violation were suffi- 
ciently alleged, the plaintiff, in the absence 
of allegations essential to set forth a 
monopoly formed for the purpose of driv- 
ing the plaintiff out of business and to injure 
the public, could maintain the bill as now 
framed. O’Keefe v. Sheehan, 235 Mass. 390. 
Kelley v. Board of Health of Peabody, 248 
Mass. 165. O’Brien v. Turner, 255 Mass. 84. 
Mullholland v. State Racing Commission, 295 
Mass. 286. 


[Refusal to Amend Held No Abuse of 


Discretion] 


The refusal of leave to amend the bill 
rested in sound judicial discretion. It pre- 
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sents no question of law. No abuse of 
discretion is shown. Urban v. Central 
Massachusetts Electric Co. 301 Mass. 519, 
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524. Keljikianv. Star Brewing Co. 303 Mass. 
ah, SO 
i Decrees affirmed. 


[57,269] Opinion of the Attorney General of Minnesota. 


Addressed to Mr. Otto Morck, First Assistant County Attorney, Hennepin County, 
Minneapgqlis, Minnesota, by Attorney General Burnquist, by Assistant Attorney General 


Charles E. Houston, May 24, 1944. 


If sales below cost are accomplished in Minnesota with the effect_of injuring com- 
petitors and destroying competition, the crime is complete under the Minnesota Unfair 
Trade Practices Act to the same extent as though the sales were made with that purpose. 
If neither the purpose nor the effect is to injure competitors and destroy competition, 
no crime is committed. The investigation of the question of fact as to whether sales are 
made with the prohibited purpose or effect is not imposed upon any state department and 
is not within the duty of the Attorney General. 


See the Minnesota Unfair Trade Practices Act, Vol. 2, f 8428. 


[Sales at Less than Cost] 


Your letter of May 9 advised the Attor- 
ney General that information has come to 
the County Attorney of Hennepin County 
that a group of grocery stores in Minne- 
apolis are selling bread at 5¢ per loaf. 
This price is below the actual cost of the 
bread to these stores. The group of stores 
mentioned have an agreement with a named 
concern which I presume is a wholesaler. 
Under the arrangement which the whole- 
saler makes, the bread is purchased from a 
bakery. The bakery receives 5.4¢ per loaf 
at the bakery. The wholesaler adds 2% 
plus a charge of 5¢ per hundred weight for 
delivery expense. The total cost to the re- 
tailer is 5.558¢. You call attention to 
Mason’s Supplement 1940, Section 3976-41, 
Minnesota Statutes 1941, Section 325.04, the 
Unfair Trade Practices Act. The 1941 
amendment is included in Minn. Stat. 1941, 
cited. The law provides a definition of the 
word “cost”. Minn. Stat. 1941, Section 
325.01. When a retailer sells at less than 
8% above the manufacturer’s published list 
price, less his published discounts, where he 
publishes a list price, or, in the absence of 
such a list price, at less than 8% above the 
actual current delivered invoice or replace- 
ment cost, for the purpose or with the effect 
of injuring competitors or destroying com- 
petition, [such sale] shall be prima facie 
evidence of the violation of Sections 325.02 
to 325.07. Minn, Stat. 1941, Section 325.52. 


[Purpose or Effect of Injuring Competitors] 


: The law which makes unfair discrimina- 
tion a misdemeanor is found in Section 
325.03. In the development of this law we 
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observe that in the beginning sales at less 
than cost or gifts of merchandise in order 
to constitute a crime were made for the 
purpose of injuring competitors and de- 
stroying competition. But now, if the act is 
accomplished with the effect of injuring com- 
petitors and destroying competition, the crime 
is complete to the same extent as though the act 
were done with that purpose. We see that there 
is a question of fact whether the act is 
committed with the purpose specified or 
with the effect specified. If neither the pur- 
pose of the act or the effect thereof is to 
injure competitors and destroy competition, 
of course no crime is committed. The in- 
vestigation of a questibn of fact in order to 
determine the prevailing situation is not 
imposed upon any state department of the 
government. I have inquired from the De- 
partment of Agriculture, Dairy and Food 
whether it has been the practice in that 
department to make such investigations and 
I am advised that it has not been. 


[Duty of Attorney General] 


The duty of the Attorney General in re- 
spect to unfair trade practices is found 
stated in Section 325.21. That duty does 
not relate to the facts under consideration. 


(Lawful Price a Question of Fact] 


I understand that the wholesaler wishes 
to increase the bread price to a figure which 
will not be a violation of the statute. It is 
uncertain what that price should be. Again, 
that is a question of fact. It is a question 
on which a lawyer may be of little help. 
The remedy for the situation of which com- 
plaint is made seems to be in the hands of 
the wholesaler. 
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os i ee Makan Amusement Corporation v. Trenton-New Brunswick Theatres 


Bete ai eae: plahe a States for the District of New Jersey. Civil No. 


A motion for a bill of particulars is denied in connection with a complaint seeking 
treble damages for violation of Sections 1 and 2 of the Sherman Anti-Trust Act, when 
defendants seek to ascertain the time and place of the conspiracy, the agents of defendants, 
whether the agreement was oral or in writing, the particular acts committed by each de- 
fendant, the titles of the motion pictures plaintiff’s theatre was prevented from exhibiting, 
the manner and means used to prevent such exhibition, the time and place when refusal 
to permit exhibition of the pictures was made, the time and place of the establishment of 
unreasonable clearance schedules, etc. The court recognizes that it is extremely difficult 
for persons outside of the conspiracy or combination to obtain accurate details concerning 
it. A motion for dismissal is also denied. 


See the Sherman Act annotations, Vol. 1, {| 1640.555. 


Basis of Action 


[Digest] This action is based on alleged 
violations of Sections 1 and 2 of the Sher- 
man Act and Section 4 of the Clayton Act. 
Plaintiff seeks to recover, on each of two 
counts, threefold damages, costs, and a rea- 
sonable attorney’s fee. 


Defendants’ Motions to Dismiss or 
Furnish Particulars 


Each defendant has moved to dismiss the 
complaint, or, in the alternative, for an or- 
der requiring plaintiff to furnish a more 
definite statement and a bill of particulars. 
Defendants object that the complaint is 
vague and indefinite in that it fails to state 
a cause of action against each defendant by 
not charging that each of them had violated 
the statutes. They urge that use of the 
words “defendants or some of them” in 
particularizing the charge makes it impos- 
sible to determine whether one conspiracy, 
combination and monopolization or attempt 
thereat was charged, to which all defend- 
ants were alleged to be parties, or whether 
only some of defendants were parties to 
only certain of the alleged violations, and 
which defendants were responsible for the 
commission of the several acts. By reason 
of the use of this language they contend 
that plaintiff failed to connect each defend- 
ant to the charges and therefore the com- 
plaint did not state a cause of action against 
every defendant. 


Complaint to Be Amended 


Plaintiff agrees to amend its complaint to 
exclude the words “for some of them” and 
to make it clear that only one conspiracy 
was charged and that each and every de- 
fendant was charged with the alleged 
offenses. Leave will be granted to so amend 
the complaint. 

Many of the particulars sought by de- 
fendants are directed to the questions of 
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whether the allegations purport to charge a 
single contract, combination or conspiracy 
or more than one of each, and whether de- 
fendants are charged as parties to one or 
more of them. The amendment of the com- 
plaint will supply whatever information 
defendants should have in this connection. 


Particulars Sought by Defendants 


The remainder of the particulars sought 
concerns the exact time and place of the 
conspiracy, the agents acting on behalf of 
defendants, whether the agreement was oral 
or in writing, the particular acts committed 
by each defendant, the titles of the motion 
pictures plaintiff's theatre was prevented 
from exhibiting, the manner and means 
used to prevent such exhibition, the time 
and place when refusal to permit plaintiff 
to exhibit the pictures was made, the ad- 
mission prices of plain iff’s theatre, the time 
and place of the establishment of unreason- 
able clearance schedules, and similar and 
related matters. Defendants contend that 
each defendant is entitled to be told specifi- 
cally what it has done in violation of the 
law, and the exact time, place, date and 
manner in which defendants did the acts 
charged, 


Purpose of Particulars 


What appears to be conflicting cases are 
not conflicting in point of law but in point 
of fact. Particulars supplement the plead- 
ings, and only those items which are prop- 
erly a part of the pleadings should be 
allowed. It is the duty of the pleader to 
sufficiently inform the adverse party of the 
charge against him in,such a manner as to 
enable him to prepare a responsive pleading. 


Difficulty in Proof of Conspiracy and 
Combination 


It is important to consider that conspiracy 
and combination are in most instances 
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proven from circumstantial evidence. The 
usual facts are not at the disposal of plain- 
tiff, for conspiracies and combinations are 
not apt to become common knowledge, 
making it extremely difficult for persons 
outside of the conspiracy or combination to 
obtain accurate details concerning it. Stew- 
art-Warner Corp. v. Staley, 42 F. Supp. 140; 
U. S. v. Johns-Manville, 1 F. R. D. 548; C. F. 
Simonin’s Sons, Inc. v. American Can Co., 30 
F, Supp. 901. 


Griffith Amusement Co. Case Distinguished 


The case of U. S. v. Griffith Amusement Co., 
1 F. R. D. 229, differs from the instant case 
in many respects. The complaint in that 
case involved probably one hundred thea- 
tres; it does not alleged that all of the ex- 
hibitors entered into agreements with all of 
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the distributors; its allegations are blanket 
allegations covering a wide territory, many 
theatres, many different films, and many 
exhibitors and distributors. In the case at 
bar the action complained of is directed 
toward the Park Theatre in Highland Park, 
New Jersey, and the facts and circum- 
stances are sufficiently outlined in the com- 
plaint, so as to enable defendants to prepare 
responsive pleadings. The particulars sought 
are not requisite. 


Motions for Dismissal and Particulars 
Denied ' 


The motion to dismiss the complaint is 
denied and the order amending the com- 
plaint will be signed. The motions for a 
more definite statement or for a bill of 
particulars are denied. 


[157,271] William Goudsmit and Shirley Levittan, doing business under the assumed 
name and style of Elgeen Novelty Co., v. Dauphin, Inc., and Maurice Fischer and Adolph 


Fischer. 


United States District Court for the Southern District of New York. Civ. 25-138. 


June 22, 1944. 


It is not necessary that a complaint seeking damages under the Robinson-Patman 
Price Discrimination Act negative the exceptions contained in the four provisos of 


Section 2 (a). 


A complaint fails to state a cause of action for damages under the Robinson-Patman 


Price Discrimination Act when it does not allege that the discrimination would or did 
lessen competition, tended to or did create a monopoly, or would or did injure, destroy or 
prevent competition, but alleges merely that the discrimination was for the purpose of 


injuring and destroying plaintiff’s business. 


See the Robinson-Patman Act annotations, Vol. 1, | 2212.600, 2212.770. 


[Action under Robinson-Patman Act] 


BricHT, J.: This motion is brought under 
Sections 13 and 15 of Title 15 U. S.C. A. 
to recover damages claimed to have been 
sustained by plaintiffs as a result of an al- 
leged discrimination in prices in the sale of 
leather picture frames. 


[Discrimination Prohibited by Act] 


Section 13 makes it unlawful for any per- 
son engaged in commerce, in the course of such 
commerce, to discriminate in price between 
different purchasers of commodities of like 
character and quality. That section, it 
seems to me, makes it essential for one 
claiming damages under it, to show dis- 
crimination in price (1) by a person, which 
includes a corporation, engaged in interstate 
commerce, (2) in the course of such com- 
merce, (3) between different purchasers of 
commodities of like character and quality 
sold for use, consumption or resale within 
the United States, and (4) that the effect of 
such discrimination may be substantially 
to lessen competition or tend to create a 


q 57,271 


monopoly, or injure, destroy or prevent 
competition with any person who grants or 
receives the benefits of such discrimination; 
or with either of their customers. 


[Unnecessary for Complaint to Negative 
Exceptions] 


It ts not necessary that such a complaint 
negative the exceptions contained in the 
four provisos found in that section. Wein- 
berg v. Sinclair Refining Co., 48 F. Supp. 205. 


[Requirement of Complaint] 


It is necessary, however, that the com- 
plaint contain a short and plain statement 
of the claim showing that the pleader is 
entitled to relief under the provisions of the 
statute. Rule 8(a)(2) F. R. C. P. 


[Effect of Discrimination on Competition 
Not Alleged) 


The complaint does not set out that the 
alleged discrimination would or did lessen 
competition, tended to or did create a 
monopoly, or would or did injure, destroy 


Copyright 1944, Commerce Clearing House, Inc. 


8-3-44 
Report 52 


or prevent competition. It sets out merely 
that the alleged discrimination was for the 
purpose of injuring and destroying plain- 
tiff’s business. 


[Complaint Dismissed with Leave to Amend] 


‘The complaint is, therefore, dismissed but 
with leave to the plaintiffs to serve an 
amended complaint within twenty days 
after the service upon their attorneys of a 
copy of the order to be entered on this 
decision. 
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[Portions of Complaint Inessential] 


In view of this result, it is not necessary 
to decide the alternative relief asked for in 
the notice of motion for a bill of particulars, 
or to strike certain allegations. In this con- 
nection, however, it may be well to call to 
the attention of the plaintiffs that the por- 
tions of the complaint sought to be stricken 
by the motion and contamed in paragraphs 
2,4, 5 and 6, hardly seem to me to be essen- 
tial to a cause of action such as is attempted 
to be pleaded by the plaintiffs. 


Settle order on notice. 


[57,272] Westinghouse Electric & Manufacturing Company, a corporation v. Alpine 


MacGregor. 


In the Supreme Court of Pennsylvania, Western District. 


1944. June 30, 1944. 


No. 124. March Term, 


Appeal from the Judgment and Order of the Court of Common Pleas of Allegheny 


County at No. 1776, April Term, 1942. 


The presence of a price-fixing clause in a patent license agreement does not give the 


licensee the right to attack the validity of the patent, as a defense to a suit to recover 
royalties, when the price-fixing clause is not involved in the litigation to recover royalties. 
The Sola Electric Co. case is distinguished on the ground that in that case the suit 
was in part for enforcement of the price-fixing clause. 

_ _ Evidence substantiating defendant’s counterclaim for damages based upon plaintiff’s 
violation of the Sherman Anti-Trust Act is properly excluded in a suit in a state court for 
royalties due under a patent license agreement. The Federal court has sole jurisdiction 


over such a claim. 


See the Sherman Act annotations, Vol. 1, | 1660.201, 1660.307. 
For appellant: William B. Jaspert, Pittsburgh, Pa. 
For appellee: William Booth and Jo Baily Brown, both of Pittsburgh, Pa. 


Decided by Grorce W. Maxey, C. J. 


Opinion of the Court 
[Nature of Suit and Defense] 


Maxey, C. J.: Plaintiff sued the defend- 
ant for an accounting and payment of 
royalties alleged to be due under a patent 
license contract dated November 16, 1937. 
The defendant in his answer asked to have 
the contract declared illegal, the patent in- 
valid, and as counter-claim sought recovery 
both of the royalties which have been paid 
and of damages allegedly arising under fed- 
eral law. 

[Question in Case] 


The basic question in this case is well 
stated by the plaintiff-appellee as follows. 
“Did the trial court err in its holding that 
where a licensor sues to recover accrued 
royalties under a patent license contract 
which contains a clause requiring licensee 
to maintain licensor’s prices for the patented 
product (such clause, however, not being in 
suit or observed by licensee), defendant 
can not attack legality of the agreement as 
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a whole by asserting invalidity of the 
licensed patent?” Appellee adds: “This 
question arises only because of a recent de- 
cision by the U. S. Supreme Court.” (That 
decision was in the case of Sola Electric 
Company v. Jefferson Electric Company, 317 
U. S. 173). Appellee then says: “That case 
raises this question: Does the Sola case re- 
move all estoppel of a licensee to attack 
validity when the license contract provides 
for price fixing?” ~- 

The trial court did not pass on the validity 
of the patent. Appellee concedes that if 
failure to pass on the validity of the patent 
was error, a new trial should be ordered 
and no other question need be decided in 
this court. If it was not error, then only the 
correctness of the decision of the trial court 
on the merits of the questions necessary to 
its judgment is involved. These questions 
are: 

A. Does defendant’s copper-phosphorus-tin 
solder come within the scope of the licensed 
patent? 
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B. Does defendant’s copper-phosphorus- 
silver solder come within the scope of the 
licensed patent ? 


C. If the defendant’s copper-phosphorus- 
tin solder does not come within the scope 
of the patent, can licensee recover the roy- 
alties he has paid under the license on such 
solder ? 


This last question does not apply to the 
copper-phosphorus-silver solder for no roy- 
alty has ever been paid on it. 


[Facts of Case] 


For several years prior to May 31, 1936, the 
defendant, MacGregor, was an employee of 
Westinghouse, and as such, became familiar 
with the composition and uses of a copper- 
phosphorous hard solder (“CP”) then being 
made, used, and sold by the Westinghouse 
Company, and described in its Jones patent* 
#1,651,709. Immediately after leaving West- 
inghouse, MacGregor commenced the manu- 
facture and sale of a hard solder like that 
made by Westinghouse, except for the addi- 
tion of one-half of one per cent (.5%) of tin 
(“CPT”). Westinghouse sued MacGregor 
in the U. S. District Court, for infringement 
of its Jones patent, and this suit was settled 
by MacGregor’s accepting from Westing- 
house the license involved in this case. He 
paid royalties under it for four years in 
accordance with its terms. 


Some time after execution of the license 
contract MacGregor put on the market a 
solder comprising approximately 90.5% 
copper, 7.5% phosphorus and 2% silver 
(“CPS”). When Westinghouse heard of 
this new solder it demanded payment of 
royalties thereon, and an examination of 
the books to determine the amount of sales 
thereof that had been made. MacGregor 
refused access to the books, and refused to 
pay royalty on this CPS solder. At the same 
time, he decided to pay no further royalties 
upon the CPT solder, and demanded repay- 
ment of the royalties that had been paid on 
such solder, alleging that the payments had 
been made by mistake, In addition he now 
asks for damages in an unstated amount 
upon an unstated cause of action under the 


1 The ‘‘application’’ for the patent ‘‘claims’’ as 
an ‘‘invention’’: ‘‘1...., 2. A brazing solder hay- 
ing a melting point between 700° and 900° C. con- 
taining phosphorus and copper as the main and 
essential constituents thereof..., 3....,4 A 
solder comprising copper and phosphorus as the 
main and essential constituents thereof, the ratio 
of copper to phosphorus in said solder being 
greater than 4 to 1. 5. A method of uniting ob- 
jects of copper which comprises placing an alloy 
containing copper and 6 to 9% of phosphorus 
there-between and heating said objects to a tem- 
perature sufficient to form alloys of copper and 
phosphorus with said objects. 6. 
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Sherman Anti-Trust Act (U. S. C. Title 15, 
Secs. l and 2). 


[Proceedings in Trial Court] 


The present action was brought in the 
Court of Common Pleas of Allegheny 
County to recover the royalties due and un- 
paid upon the MacGregor licensed solders. 
Having been refused access to the licensee’s 
books, and therefore not knowing the 
amounts of licensed solders that had beer 
sold without payment of royalties thereon, 
the plaintiff prayed for an accounting to de- 
termine the amount of such sales, and con- 
sequently the amount of royalties due. 

MacGregor filed a motion to dismiss the 
suit on the ground that the Court of Com- 
mon Pleas had no jurisdiction to pass on the 
validity or scope of a United States patent. 
At the same time he filed a declaratory 
judgment suit in the United States District 
Court at Pittsburgh, asking that the patent 
be declared invalid and the license contract 
illegal. 


The motion to dismiss in Common Pleas 
Court was denied, that Court holding that 
it has jurisdiction because the cause of action 
is the recovery of royalties under a contract 
between citizens and residents of Allegheny 
County. It ordered the accounting plaintiff 
prayed for. This appeal followed. 


(A motion to dismiss the declaratory 
judgment suit in Federal Court was sus- 
tained, that dismissal was affirmed by the 
United States Court of Appeals, which held 
that the State Court has jurisdiction over 
the cause of action presented by the state- 
ment of claim.) © 


[First Question to Decide] 


The first question for us to decide is 
whether the Sola case, supra, removes the 
estoppel ordinarily on a licensee to attack 
the validity of a patent when the license 
contract provides for price-fixing. Appellant 
contends that the Sola case furnishes him 
with an exception to the general rule against 
a licensee’s attacking the validity of the 
licensed patent. The license he has does con- 
tain price-fixing clauses.” 


2Section 5 and 6 of the license provides as 
follows: 

5. Westinghouse grants this license on the 
express condition that the prices, terms and 
conditions of sale for use or sale in the United 
States of America, its territories and posses- 
sions of brazing solders embodying the inven- 
tion covered by said Letters Patent and so long 
as such brazing solders continue to be covered 
by said patent, shall be no more favorable to 
the customer than those which from time to 
time Westinghouse establishes and maintains 
for its own sales of similar or competing braz- 
ing solders under such patent to such or other 
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The argument of appellant is that since 
the license contains price-fixing clauses, that 
fact of itself gives him a right to assert the 
invalidity of the patent, thereby to establish 
unenforceability of any part of the contract, 
thereby to escape payment of the accrued 
royalties he has contracted to pay. 


[Sola Case Distingutshed] 


In the Sola case the Jefferson Electric 
Company had licensed the Sola Electric 
Company to manufacture and sell products 
under the former’s patent, and required it to 
maintain the prices established by the 
Jefferson Company for its sale of the 
patented products and required Sola to pay 
royalty on the licensed products. 


After having operated under the license 
for a considerable period, the licensee re- 
fused to pay royalty on certain of the licensee 
products and refused to maintain licensor’s 
prices on those products, its reason being 
that the claims of the patent covering those 
products had been held invalid by the Sixth 
Circuit Court of Appeals in France v. Jef- 
ferson, 106 F. (2d) 605. 


The Jefferson Electric Company then 
sued the licensee to recover the royalties 
withheld, and also for an injunction re- 
straining the licensee from selling licensed 
products at prices below these established 
by the licensor. The Circuit Court of Ap- 
peals for the Seventh Circuit affirmed the 
District Court’s order dismissing the counter- 
claim, 125 F. (2d) 322, ruling that petitioner, 
having accepted a license under the patent, 
was estopped to deny its validity. And treat- 
ing the patent as valid it held the stipulation 
for contro] of the sales price of the patented 
articles manufactured by the licensee was 
a lawful exercise of the patent monopoly. 


Upon certiorari to the U. S. Supreme 
Court, that court said: “The question for 
our decision is whether a patent licensee, 
by virtue of his license agreement, is estopped 
to challenge a price-fixing clause in the agree- 
ment by showing that the patent is invalid, 
and that the price restriction is accordingly 
unlawful because not protected by the patent 
monopoly (italics supplied). . Here a 
different question is presented [1. e¢. different 
from the question presented in U. S. v. Har- 
vey Steel Co., 196 U. S. 310]—whether the 
doctrine of estoppel as invoked below is so 
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in conflict with the Sherman Act’s prohibi- 
tion of price-fixing that this Court may re- 
solve the question even though its conclusion 
be contrary to that of a state court.” The 
Court then declared “Such a restriction on 
the price of articles entering interstate com- 
merce [as was imposed by the license con- 
tract in that case] is a violation of the 
Sherman Act save only as it is within the 
protection of a lawfully granted patent 
monopoly” (citing cases). “Agreements 
fixing the competitive sales price of articles 
moving interstate, not within the protection 
of a patent, are unlawful because prohibited 
by the Sherman Act.” In that case the 
validity of a price-fixing clause in the license 
agreement was challenged and that challenge 
could not be adjudicated by the Court until 
it first determined the validity of the patent, 
for only a valid patent could stand between 
that clause and its being adjudged as a vio- 
lation of the Sherman Act, In that case the 
suit was to recover royalties withheld and 
also for an injunction restraining the Sola 
Company from selling licensed products at 
prices below those established by the licensor. 
In the instant case the issue is not whether 
the price-fixing clause is in violation of the 
Sherman Act. It is before the court as a 
matter of defence to a contract for royalties 
which had accrued. Defendant asserts the 
right to attack the validity of a patent be- 
cause the agreement licensing him to make, 
use and sell that patent (Jones Patent No. 
1,651,709) during a certain term contains a 
price-fixing clause. We reject, as did the 
court below, the contention of MacGregor, 
the defendant, that the presence of a price- 
fixing clause in a patent-license agreement 
gives the licensee the right to attack the 
validity of the patent, regardless of whether 
the price-fixing clause is involved in the 
litigation to recover royalties. 


If the Sola case is to be given by the 
courts the sweeping interpretation the de- 
fendant gives it, the validity of every patent 
in the land would under circumstances akin 
to those we have here, be subject to col- 
lateral attack in any court. The court below 
aptly said: 

“In the instant case the court has not been re- 
quested either directly or indirectly to require 
MacGregor to maintain Westinghouse prices. 
By his own testimony he has not maintained 
them. The price-fixing clause is not in issue. 


similarly situated customer purchasing in like 
quantities. MacGregor shall be notified of all 
such prices, terms and conditions of sale fixed 
by Westinghouse. 

The prices, terms and conditions of sale of 
Westinghouse may be changed by Westinghouse 
from time to time, notice being given Mac- 
Gregor, but not less than five days’ notice shall 
be given before any such change shall go into 
effect. 
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6. It is agreed that it shall be regarded as 
an evasion of this agreement amounting to a 
breach thereof for MacGregor to reduce West- 
inghouse’s sale price or alter Westinghouse’s 
selling terms and conditions of sale directly or 
indirectly either through its own organization, 
its agents or others by any device, subterfuge 
or evasion or by any means whatever or to 
make the prices lower or the terms or condi- 
tions more favorable than those set forth by 


Westinghouse. 
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It is raised merely as a defense to a Suit for 
accounting and payment of accrued royalties. 
The legality, the enforceability of the price- 
fixing clause is a moot question. We therefore 
do not propose to declare the Jones patent in- 
valid. Whether the price-fixing clause in the 
license is legal or invalid is not before this 
Court. It is our judgment that the decision 
of the Sola case does not control or determine 
the instant case.”’ 


It is clear that if the plaintiff was at- 
tempting to force the defendant to perform 
acts which would be violative of Federal 
laws unless those acts were legitimatized by 
being done under the protection of a United 
States patent, it would be necessary for the 
adjudicating court to determine at the outset 
the validity of the patent whose protection 
was invoked. An estoppel whose opera- 
tion will result in a contravention of Federal 
Anti-Trust laws is outside the pale of judi- 
cial recognition. It follows that when an 
estoppel is invoked and the opposing party 
alleges that its application is inconsistent 
with a Federal law it becomes the duty of 
the tribunal to determine every fact which 
is relevant to the issue thus raised. The 
validity of any “protective” patent invoked 
by the propounder of the estoppel becomes 
such a determinative “fact.” 

In the instant case the plaintiff is not 
attempting to enjoin the defendant from 
selling the products he is licensed to sell, 
at prices less than those charged by the 
licensor. To grant the relief prayed for 
here does not result in anything which is 
interdicted by the Federal Anti-Trust laws. 
Therefore, the decision in the Sola case, 
supra, does not govern the decision of any 
issue raised in this case. 


[Defendant's Solders Within Scope of Patent] 


The next question to be decided is the 
one identified as “A” in the third paragraph 
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of this opinion. As to this question, the 
court below found certain facts which showed 
that there was no substantial difference be- 
tween plaintiff's patented solder and “the 
copper-phosphorus-tin solder” as made and 
sold by MacGregor. The court below 
found: (15) “ . They are used and are 
interchangeable for the same purposes, by 
the same customers, for the same jobs.” 
From the facts found by the court below 
on competent and sufficient evidence,* the 
court reaches the correct legal conclusion 
No. 1 that “MacGregor’s copper-phosphorus- 
tin solder is within the scope of claims 1, 
2, 3, and 4 of Jones patent No. 1,651,709 and 
therefore comes under the terms of the 
license agreement.” 

As to the question identified as B in the 
third paragraph of this opinion, the court 
below on competent evidence found certain 
facts showing that there was no substantial 
difference between defendant’s copper-phos- 
phorus-silver solder and the patent owned 
by the plaintiff. The 11th finding of fact 
reads as follows: ‘““The MacGregor copper 
phosphorus silver alloy comprising 90.5% 
copper, 7.5% phosphorus and 2% silver 
comes within the copper phosphorus range 
of thé original claims filed in the Jones 
application for solder containing less than 
10% or from 6 to 9% phosphorus, . . .” 
The court’s opinion pertinently states: “It is 
well settled patent law that the addition of 
minor ingredients, not included in the claims, 
which do not change the characteristics or 
alter the functional effects of the patented 
composition, will not avoid infringement. 
Crozier-Straub v. Graham, 28 F. (2d) 321, 
ye Lampus v. Crozier-Straub, 41 F. (2d) 

From the well supported findings of fact 
of the court below, the second conclusion of 
law logically follows. It reads: ‘“MacGregor’s 


3 This is the solder MacGregor was making 
when he was sued in Federal Court by the 
plaintiff for infringement of its ‘‘Jones patent.”’ 
The suit was dismissed when MacGregor agreed 
to take the license involved in this Federal 
suit. Under the terms of that license, Mac- 
Gregor agreed to pay a royalty of 10% of the 
sales price on solder made and sold by him 
which embodied the invention covered by the 
Jones patent. He paid $6000 royalty on this 
solder and then declined to pay further roy- 
alties. 

4The solder made under the ‘‘Jones patent’ 
consists of practically 93% copper and 7% phos- 
phorus. The ‘‘competing’’ MacGregor solder 
consists of approximately 92.25% copper, 7.25% 
phosphorus and .5% tin. The main and essen- 
tial ingredients ‘‘are phosphorus and copper.”’ 
MacGregor admitted that if the tin which in 
the amount of % of 1% he puts in the solder 
was omitted from that solder there would be 
‘left a good workable solder.’’ Walter A. 
Graham, ‘‘a non-ferrous metallurgist’’ of the 
plaintiff company testified that ‘‘he had occa- 
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sion to use and see used for practical soldering 
operations, the three solders, namely, the West- 
inghouse phos-copper and the MacGregor phos- 
copper tin and the MacGregor phos-copper silver 
solder.’’ When asked to tell ‘‘what differences 
there are in operating results in soldering with 
the Westinghouse phos-copper solder as com- 
pared with the MacGregor phos-copper tin 
solder,’’ he answered: ‘In our experience we 
have not been able to find any noticeable dif- 
ference of the three, the Jones and the two 
MacGregor solders. They are interchangeable, 
for use in the same purpose and application.’ 
He was asked: ‘‘What has been your observa- 
tion as to whether or not the addition of tin 
to the phos-copper solder by MacGregor has 
changed the characteristics of the phos-copper 
solder without tin?’’ The answer is ‘‘There is 
no observable difference in the practical appli- 
cation.”” He was then asked: ‘‘These two 
solders could be interchanged for the ordinary 
use for which each is designed?’’ He answered: 
“That’s right.’’ 
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copper-phosphorus-silver solder is within the 
scope of claims 1, 2, 3, and 4 of the Jones 
Patent No. 1,651,709, and therefore comes 
under the terms of the license agreement.” 


[Plaintiff's Right to Accounting Sustained] 


Since the court found on legally sufficient 
evidence that the defendant’s copper-phos- 
phorus-tin solder and also the defendant’s 
copper-phosphorus-silver solder come under 
the Jones patent owned by the plaintiff, and 
since the court properly found that the 
patent-license agreement is legal, it follows 
that its conclusions of law that (3) “Under 
the terms of the license agreement, MacGregor 
is obligated to account for all of the licensed 
solders that he has made and sold since No- 


vember 16, 1937, and to pay royalty thereon — 


as specified in the said license.” and (4) 
“Plaintiff is entitled to an accounting to 
determine the amount of licensed solder 
that has been sold by MacGregor since No- 
vember 16, 1937, upon which royalty has 
not been paid.” must be sustained. 


[Licensee Cannot Challenge Validity of 
Patent) 


Since we have determined that the de- 
cision in the Sola case does not preclude 
the plaintiff's invoking the doctrine of 
estoppel, we could base our present judg- 
ment on the principle that a licensee cannot 
challenge the validity of a patent which is 
the subject of a license which he has ac- 
cepted to sell or use that patent. 


[Cases Cited] 


In Headley v. Barber Asphalt Co., 292 F. 
119, the U. S. Third Circuit Court of Ap- 
peals said at page 120: “So long as the 
defendant enjoyed the benefit of the license 
agreement, manufactured and sold under 
the presumably valid patent, it must pay 
the stipulated royalties in question, all of 
which became due before the application for 
a reissue was filed, whether the patent was 
valid or invalid.” 

In Angier v. Eaton, Cole & Burnham Co., 
98 Pa. 594, this court referred to “The 
recognized principle applicable to such 
[patent] licenses is that while the patent is 
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apparently valid and the license is enjoying 
the benefit of its supposed validity, he is 
bound to pay the stipulated royalty, and 
cannot set up as a defence the actual in- 
validity of the patent; . . .” 

See also Patterson's Appeal, 99 Pa. 521; 
Kinsman v. Parkhurst, 59 U. S. 289 and 
Walker on Patents, sec. 307. 


[No Recovery on Counter-Claim for 
Royalties] 

The defendant also makes a counter- 
claim for royalties allegedly paid by mis- 
take on the CPT solder. This counter-claim 
need not be considered in view of our con- 
clusion that MacGregor’s CPT solder does 
come within the claims of the “Jones patent.” 
If we had decided that it did not come 
within the “Jones patent,” the mistake the 
defendant made in paying royalties on it 
would be one of law and not of fact. There- 
fore, it would not justify recovery of any 
payments made under that mistake.* 


[State Court Has No Jurisdiction over Claim 
for Damages Under Anti- 
Trust Laws] 


The defendant also asks for an unspeci- 
fied amount of damages because of the 
plaintiff’s alleged violation of the Sherman 
Act. At the trial the court excluded evi- 
dence relating to this claim for the reason 
that Section 7 of the Sherman Act gives 
sole jurisdiction in the matter of such a 
claim for damages to the Federal courts. 
The action of the trial judge in sustaining 
the objection made by plaintiff's counsel to 
offer [offered] testimony showing the damages 
to the defendant’s business with the result 
of the enforcement of the price-fixing clause 
under the license agreement, by Westing- 
house was proper. 


[Judgment A firmed] 


Further discussion of this case is not re- 
quired. This case was well tried by Judge 
SoFFEL of the court below. The adjudication 
is comprehensive, the findings of fact are 
based on competent evidence and the legal 
conclusions are sound. 

The judgment in the nature of a decree is 
affirmed; costs to be paid by the appellant. 


5 See Dampskibs Aktieselskabet Thor v. Tropi- 
cal Fruit Co., 281 F. 740, 743; Fink v. Farmers 
Bank, 178 Pa. 154; Clark v. Lehigh, 250 Pa. 
304; Shields v. Hitehman, 251 Pa. 455; Miners 
é& Merchants Bank Case, 313 Pa. 118. 

6 Shortly after the present litigation was be- 
gun MacGregor filed a suit for a declaratory 
judgment in the District Court for the Western 
District of Pennsylvania praying for an injunc- 
tion against the enforcement of the license 
agreement alleging, inter alia, its illegality 
as being violative of the Anti-trust laws. In 
that case reported in 45 F. Supp. 236, Judge 
Gibson said: ‘The facts alleged in the com- 
plaint show the owner of a patent entered into 
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a license agreement with complainant wherein 
one of the conditions was that the latter would 
observe the same sale prices as the owner of 
that patent. In other words, the patentee quali- 
fied the release of his lawful monopoly. This 
does not constitute a violation of the Anti-trust 
laws, . . .’”’ MacGregor now contends that if 
the Sola case had been decided by the United 
States Supreme Court before Judge Gibson’s 
opinion was written, instead of being decided 
as it was more than seven months later, ‘‘the 
court’s view on the question of whether or not 
the price fixing provision is in violation of the 
Anti-trust laws would be modified.’’ We do not 
agree with the defendant’s contention, 
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[7 57,273] Edward A. Hunt and Robert A. Hunt, Co-partners trading as Hunt’s Motor 
Freight and Food Products Transport, v. Edward Crumboch, President, Joseph E. Grace, 
Secretary-Treasurer; William F. Kelleher, International Vice-President, Business, Agent 
and Trustee; John Fisher, Business Agent and Trustee; Paul Pessano, David Davis, J. ye 
Murphy, Joseph Billington, and Charles Berwick, Trustees; Raymond Cohen, Business 
Agent, and R. J. Kelly, Business Representative and Recording Secretary of the Brother- 
hood of Transportation Workers, Local 107, International Brotherhood of Teamsters, 
Chauffeurs, Stablemen and Helpers, of America, and all persons forming the total mem- 
bership of the said Brotherhood of Transportation Workers, Local 107, International 
Brotherhood of Teamsters, Chauffeurs, Stablemen and Helpers of America, and Edward 
Crumboch, William F. Kelleher, John Fisher, Joseph Billington and Raymond Cohen, 
Individually. 


In the Unitéd States Circuit Court of Appeals for the Third Circuit. No. 8275, October 
Term, 1943. Filed July 12, 1944. 


Appeal from the District Court of the United States for the Eastern District of 
Pennsylvania. 


A complaint charging that by reason of defendant union’s refusal to negotiate with 
plaintiff motor transport company or to permit plaintiff’s employees to join the union, ship- 
pers cancelled their contracts with plaintiff and plaintiff’s business was destroyed, does 
not state a cause of action under the anti-trust laws. The fact that defendants’ actions 
caused plaintiffs to go out of business and to cease hauling in interstate commerce is not 
such a restraint upon interstate commerce as to be cognizable under the anti-trust laws 
when it appears that the interstate business of the shippers is not affected. Congress did 
not prohibit each and every restraint upon interstate commerce; it sought to prevent only 
those restraints upon free competition in business or commercial transactions which tend 
to restrict production, raise prices, or otherwise control the market in goods or services to 
the detriment of the public. 


See the Sherman Act annotations, Vol. 1, f 1280.152, 1280.535. 
Affirming 47 Fed. Supp. 571, reported at 1941-1943 Court Decisions Supp. {[ 52,863. 
For appellants: Peter P. Zion, Philadelphia, Pa. 
For appellees: William A. Gray, Philadelphia, Pa. 
Before Maris, GoopricH and MCLAuGHLIN, Circuit Judges. 
Opinion of the Court 


[Question and Facts] 


By Marts, Circuit Judge: On this appeal 
we are called upon to determine whether the 


ated with numerous local and subsidiary unions 
situated throughout the United States, each of 
which represents a separate branch or class of 
employees engaged in and about the loading 
and hauling of produce by trucks. 


district court erred in concluding that the 
plaintiffs had failed to prove a cause of 
action under the Sherman Anti-Trust Act 
as amended by the Clayton Act (15 U. S. 
C. A. §§ 1-7, 15). The facts were found by 
the district court substantially as follows: 


The plaintiffs are copartners trading under 
the name of Hunt’s Motor Freight and Food 
Products Transport. For a period of about 
fourteen years prior to February 4, 1939, prac- 
tically the sole business of the plaintiffs was 
to transport produce and foodstuffs by motor 
truck for The Great Atlantic & Pacific Tea Com- 
pany (commonly known as the A & P) under 
contracts, both written and oral, with that com- 
pany. From 80% to 85% of this transportation 
was interstate from and to Philadelphia. The 
trade union defendant, Brotherhood of Trans- 
portation Workers, Local 107, International 
Brotherhood of Teamsters, Chauffeurs, Stable- 
men and Helpers of America, is an unincorpo- 
rated association of drivers and helpers engaged 
in ‘‘over the road hauling”’ and is affiliated with 
the American Federation of Labor. It is affili- 
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Sometime in 1937 the union called a strike o! 
the truckers and haulers of the A & P in Phila- 
delphia for the purpose of enforcing a closed 
shop. The plaintiffs attempted to operate dur- 
ing the strike, and in July of 1937 refused the 
offer of the union to negotiate. The strike was 
attended with great violence and on September 
4, 1937, one of the men connected with the union 
was shot and killed at or near the union 
headquarters. One of the plaintiffs, Edward A. 
Hunt, was tried in the Philadelphia courts for 
this homicide and was acquitted. On December 
13, 1938, the A & P entered into a closed shop 
agreement with the union whereby the A & P 
recognized the union as the bargaining agent 
for its employees, as a result of which the 
various contract haulers who were similarly 
situated as the plaintiffs with the A & P recog- 
nized the union as the bargaining agent for 
their employees. 

As a result of the agreement thus made be- 
tween the A & P and the union, all employees 
of the A & P’s various contract haulers were 
notified that they were required to join and 
become members of the union. At the time of 
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the making of the closed shop agreement, the 
A & P had been employing the services of some 
twenty-five haulers (including plaintiffs) who 
were using about forty-eight trucks. The plain- 
tiffs had eight trucks. All the haulers for the 
A & P except plaintiffs joined the union or 
made closed shop agreements with it. The 
plaintiffs attempted to make an agreement with 
the union but the union refused to negotiate, 
and still refuses to do so, The employees of 
the plaintiffs have attempted to join the union, 
but were refused admission as long as they re- 
mained employees of the plaintiffs. 

On February 4, 1939, the A & P at the instiga- 
tion of the union cancelled its contract with 
the plaintiffs as of March 10, 1939, on the 
ground that plaintiffs were non-union. The 
plaintiffs’ services had otherwise been satisfac- 
tory. From about November 6, 1939 to Feb- 
ruary 12, 1940 plaintiffs did interstate hauling 
for Sterling Supply Company of Philadelphia, 
but were compelled to desist under the same 
circumstances as accompanied the loss of the 
A & P contract. The elimination of the plain- 
tiffs’ services did not in any manner affect the 
interstate operations of the A & P or the Ster- 
ling Supply Company. The business of plain- 
tiffs has been destroyed by reason of the union’s 
refusal to negotiate with plaintiffs and the 
union’s unwillingness to admit plaintiffs and 
their employees into the union. 


[Types of Restraints Prohibited by 
Anti-Trust Acts] 


In the light of the district court’s finding, 
which is supported by the evidence, that 
the interstate business of the A & P and the 
Sterling Supply Company was not affected 
by the discontinuance of the plaintiffs’ serv- 
ices, in other words, that the two companies 
continued to transport the same quantity 
of produce, foodstuffs and other products in 
interstate commerce as they would have done 
had they renewed their hauling contract 
with the plaintiffs, it is self-evident that in 
that respect the plaintiffs have not made out 
a cause of action, since there was in fact 
no restraint of the trade or commerce car- 
ried on by the A & P and the Sterling 
Supply Company. Accordingly, the sole 
question for our consideration is whether 
the fact that the defendants’ actions caused 
the plaintiffs to go out of business and to 
cease hauling in interstate commerce is such 
a restraint upon interstate commerce as to 
be cognizable under the Sherman and Clay- 
ton Acts. This question must be answered 
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in the negative. Congress did not undertake 
by the enactment of the Sherman and Clay- 
ton Acts to prohibit each and every restraint 
upon interstate commerce. It sought to pre- 
vent only those restraints upon free compe- 
tition in business or commercial transac- 
tions which tend to restrict production, 
raise prices Or otherwise control the market 
in goods or services to the detriment of the 
public. Apex Hostery Co. v. Leader, 310 
U. S. 469 (1940). 


The Sherman Act, said Justice Stone in 
the Apex Hosiery Co. case, “was not enacted 
to police interstate transportation, or to 
afford a remedy for wrongs, which are ac- 
tionable under state law, and result from 
combinations and conspiracies which fall 
short, both in their purpose and effect, of any 
form of market control of a commodity, 
such as to ‘monopolice the supply, control 
its price, or discriminate between its would- 
be purchasers.’’’’ We must assume, for noth- 
ing to the contrary appears in the plaintiffs’ 
case, that the number of haulers available 
to haul produce and foodstuffs was not di- 
minished but simply that some other haul- 
ing concern took over the work formerly 
performed by the plaintiffs and that there 
was no increase in the cost of hauling trace- 
able to the acts of the defendants in eliminat- 
ing the plaintiffs from the field. It is in the 
public interest that the supply of commod- 
ities and services be undiminished and the 
cost not increased. From the standpoint 
of the public, however, it is immaterial 
whether the plaintiffs or others provide 
the services. 


[Case Not Within Purview of 
Sherman Act] 


With the right of the plaintiffs to recover 
in some other actiof upon some other 
theory we have no concern. All that is be- 
fore us is whether they have brought them- 
selves within the purview of the Sherman 
Act, as amended. For the reasons already 
stated we agree with the district court’s 
conclusion that they have not. 


[Judgment Affirmed] 


The judgment of the district court is 
affirmed. 
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Segal Lock & Hardware Company, Inc., et al. v. FTC 


[7 57,274] Segal Lock & Hardware Company, Inc., Norwalk Lock Company and 
Louis Segal v. Federal Trade Commission. 


United States Circuit Court of Appeals for the Second Circuit. 
Term, 1943. Decided July 14, 1944. 


On petition to review and set aside so much of an order of the Federal Trade Com- 
mission as directs the petitioners to cease and desist from using the words “pick proof 
or other words of similar import to describe their locks or lock cylinders, or from other- 
wise representing that their locks or lock cylinders cannot be picked. 


An order of the Federal Trade Commission prohibiting use of the words “pick proof” 
or other words of similar import to describe petitioners’ locks or lock cylinders is affirmed. 
The Commission’s finding, defining “picking a lock” as “the opening of the lock without 
the use of the original or duplicate keys and without damage to the lock” is supported by 
substantial evidence, and is upheld over petitioners’ contention that picking a lock means 
opening it by the use of conventional picks or instruments customarily used by lock- 
smiths and burglars. 


The Commission properly sustained the trial examiner’s ruling excluding cross-exami- 
nation by petitioners’ counsel of the Commission’s experts as to the methods and instru- 
ments they had used in their alleged picking of petitioners’ locks, on the ground that the 
method and tools used were trade secrets which the witnesses were privileged not to reveal. 
The authorities recognize a wide discretion in the trial judge to protect against the revela- 
tion of trade secrets. Demonstration before the trial examiner of the method in which the 
Commission’s experts were able tc pick the locks, with counsel excluded, was not unfair. 


See the Federal Trade Commission Act annotations, Vol. 2, {] 6125.422, 6620.460. 
Affirming the Federal Trade Commission order to cease and desist in Dkt. 3896. 


For petitioners: Goodman & Friedman and Charles M. Palmer; Charles M. Palmer 
of counsel (Saul W. Goodman on the brief). 


No. 322, October 


For respondent: W. T. Kelley, Chief Counsel; Joseph J. Smith, Jr., Assistant Chief 
Counsel; Everett F. Haycraft and Jno. W. Carter, Jr., Special Attorneys. 


Before: L. HAnD, SWAN and CLARK, Circuit Judges. 


[Facts of Case and Questions 
Presented] 


SWAN, Circuit Judge: The petitioners are 
Segal Lock & Hardware Company, a New 
York corporation, its wholly owned sub- 
sidiary Norwalk Lock Company, a Connec- 
ticut corporation, and Louis Segal, who is 
the president and treasurer of both corpora- 
tions. The petitioners are engaged in the 
manufacture and sale in interstate commerce 
of locks and lock cylinders. They have 
marketed their locks under the trade name 
“Segal Pick-Proof” and have advertised ex- 
tensively by such slogans as “the only lock 
cylinder that is impossible to pick,” “only 
your key will unlock it,” and similar state- 
ments representing that the petitioners’ lock 
affords absolute security against picking and 
is the only lock which does do so. On Sep- 
tember 1939 the respondent issued a com- 
plaint against the petitioners charging that 
the representations above referred to con- 
stitute a violation of section 5(a) of the Fed- 
eral Trade Commission Act, as amended, 15 
USCA §45. Extensive hearings were held 
before a trial examiner and on June 12, 1942 
the Commission made the challenged order 
which directs the petitioners to desist from 
using the term “pick-proof” in connection 
with their locks or otherwise representing 
that their locks or lock cylinders cannot be 
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picked. The questions presented are (1) 
whether the Commission’s finding that the 
petitioners’ lock cylinder is not pick proof is 
supported by substantial evidence; and (2) 
whether the hearing was so unfairly con- 
ducted, as the petitioners claim, that the 
order cannot stand. 


[Meaning of “Pick-Proof’] 


The first question turns upon the meaning 
of “pick-proof.” The petitioners argue that 
picking a lock means opening it by the use 
of conventional picks or instruments cus- 
tomarily used by locksmiths and burglars. 
But the Commission has made a finding that 
“picking a lock may be defined as the open- 
ing of the lock without the use of the orig- 
inal or duplicate keys and without damage 
to the lock.”” Not only is there testimony to 
support this definition but the petitioners’ 
own advertising shows that they used “pick- 
proof” to mean that the lock could be 
opened only with its own key, and was “‘ab- 
solutely” pick-proof. The Commission 
found that although the lock is reasonably 
secure against customary or conventional 
methods of picking, it is not in fact pick- 
proof, and that the petitioners’ representa- 
tions with respect to the invulnerability of 
their lock against picking are erroneous and 
misleading. Plainly there is evidence to 
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support the finding that “pick-proof” is mis- 
leading under the Commission’s definition of 
the term. Although six expert locksmiths 
testified on behalf of the petitioners that 
they had not been able to pick the lock, 
three others on behalf of the respondent tes- 
tified that they had picked it on numerous 
occasions; and two of these witnesses con- 
ducted a demonstration before the trial ex- 
aminer alone, in which they did so. On 
conflicting evidence the Commission’s deci- 
sion must be accepted as final. 15 USCA 
§45(c). Benton Announcements v. Federal 
Trade Commission, 130 F. 2d 254 (C. C. A. 2). 


[Trial Fairly Conducted] 


We pass now to a consideration of whether 
the trial was fairly conducted. When coun- 
sel for the petitioners sought to cross- 
examine the respondent’s experts as to the 
methods and instruments they had used in 
their alleged picking of the lock, the ques- 
tions were excluded on the ground that the 
method and tools used by the witnesses were 
a “trade secret” which they were privileged 
not to reveal. By an order made on Oc- 
tober 12, 1940 the Commission sustained the 
trial examiner’s ruling but directed that 
the witnesses demonstrate the picking of the 
lock in the presence of the trial examiner 
alone, and that he include in the record a 
statement whether the lock was successfully 
picked by them. Thereafter such a demon- 
stration was given by the witnesses Rusch 
and Leurele. Three of the petitioners’ lock 
cylinders were purchased by counsel from 
hardware dealers and were successively in- 
stalled in the door of the hearing room. The 
trial examiner and the two witnesses re- 
mained inside the room, all other persons 
being excluded. Counsel for petitioners and 
counsel for the respondent remained imme- 
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diately outside the door until the picking 
was accomplished. One of the witnesses 
successfully picked two of the cylinders, 
the first within thirty minutes and the third 
within four minutes. The second witness 
was unsuccessful in his attempt to pick the 
second cylinder, but the record indicates 
that possibly this lock was not in perfect 
condition when purchased. 


If “pick-proof’ meant that the picking 
must be done by conventional picks and 
customary methods, the prevention of cross 
examination to find out what tools and tech- 
nique the witnesses had used on the occa- 
sions when, according to their direct testimony 
they had picked petitioners’ locks might 
perhaps be so serious a limitation of the 
right of cross examination as to deprive 
them of a fair hearing, although the author- 
ities recognize a wide discretion in the trial 
judge to protect against the revelation of 
trade secrets. See Wigmore, Evidence, 3rd 
ed. Vol. 8, §2212; Du Pont de Nemours 
Powder Co. v. Masland, 244 U. S. 100, 103. 
But in view of the Commission’s definition 
of picking a lock the issue was not how the 
lock was picked but whether it could be 
opened without keys and without damage to 
the lock. On that issue the petitioners’ 
cross examination was not limited. For 
the same reason we think that the demon- 
stration before the examiner in camera in 
order to protect the witnesses’ trade secret 
was not unfair. The petitioners affixed the 
locks and saw the door opened without 
damage to the locks and without the use of 
keys. All they were deprived of was obser- 
vation of the technique by which it was ac- 
complished. 


[Cease and Desist Order Affirmed] 
Order affirmed. 


[757,275] United States v. Standard Education Society et al. 


United States District Court for the Northern District of Illinois. 


20, 1943. 55 Fed. Supp. 189. 


No. 4521. October 


A modified cease and desist order issued by the Federal Trade Commission, in con- 


formity with an order of the Circuit Court of Appeals, is not a nullity by reason of the fact 
that the Court ordered the Commission to report back to the Court upon the question of 
respondents’ compliance with the order, and the Commission had not yet made such report 
at the time that it issued the modified order. 

Section 5(i) of the Federal Trade Commission Act requires only that the Commis- 
sion’s orders shall have been modified by the Circuit Court of Appeals in order to have 
become final. It is immaterial that the question of compliance and enforcement is still 
pending. 

It is no bar to a suit for penalties for violation of a Federal Trade Commission order 
that an enforcement proceeding is pending in a Circuit Court of Appeals. However, the 
District Court continues a penalty suit until the Commission makes its report to the Cir- 
cuit Court of Appeals when hearings as to compliance are being carried on by the Com- 
mission, in conformity with an order of the Circuit Court of Appeals. 

See the Federal Trade Commission Act annotations, Vol. 2, 6125.439, 6125.493, 6125.601. 
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Civil suit for penalties for violation of the Federal Trade Commission’s order to cease 
and desist in Dkt. 1574 continued until after Commission’s report to CCA-2 in pending 


enforcement proceedings. 


For plaintiff: J. Albert Woll, U. S. Attorney. 
For defendants: Henry Ward Beer and Anderson & Roche, both of Chicago, Illinois. 


Nature of Action 


[Digest] The Government brings this 
action to recover penalties under Section 
5(1) of the Federal Trade Commission Act, 
charging defendants with the sale of fifty- 
five encyclopedias in violation of a modified 
cease and desist order of the Federal Trade 
Commission. 


Prior Proceedings 


An order consisting of paragraphs num- 
bered from 1 to 10 was entered by the Com- 
mission in 1931, directing defendants to cease 
and desist from certain unfair methods. In 
1936 the Circuit Court of Appeals for the 
Second Circuit held that paragraphs 1, 3 
and 8 did not constitute any violation of the 
law and should be reversed, that paragraphs 
7 and 10 should be modified, and that para- 
graphs 2, 4, 5, 6 and 9 should be affirmed. 
The cease and desist order was amended in 
accordance with the opinion, and the Circuit 
Court of Appeals decreed that the cause 
should be remitted to the Commission, as 
Special Master, to hear and report back as 
to whether defendants had complied with 
the provisions which had been affirmed or 
modified and affirmed. The Court specif- 
ically directed that further proceedings be- 
fore it should await the Commission’s report. 
In 1937 the Supreme Court reversed the 
decree of the Circuit Court of Appeals “ex- 
cept as to clause ten” of the Commission’s 
order, and remanded the cause to the Circuit 
Court of Appeals. The Circuit Court of Ap- 
peals entered a pro forma order reciting that 
the mandate of the Supreme Court be made 
the decision of this court. As this order did 
not set forth the paragraphs of the Commis- 
sion’s Order, defendants moved the Circuit 
Court of Appeals for a resettlement of its 
order. In 1938 the Court signed the decree 
submitted by the Commission, which recited 
as had the decree entered two and one-half 
years previously, that the cause was remit- 
ted to the Commission, as Special Master, 
to hear evidence and report back, and that 
the cause should await the return of this 
report for such other proceedings as might 
be necessary. Petition for certiorari to 
the Supreme Court was denied. Meanwhile, the 
Wheeler-Lea Act was passed, amending the 
Federal Trade Commission Act. Until De- 
cember, 1942, no steps seem to have been 
taken by the Commission to act as Special 
Master, to take testimony and report back 
to the court. In 1940, the Commission 
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issued a modified order to cease and desist, 
allegedly in accordance with the Wheeler- 
Lea amendment and the decree of the Cir- 
cuit Court of Appeals. It provided that 
respondents should file a compliance report 
with the Commission. Defendants did not 
file such report, but advised the Commis- 
sion by letter that they were obeying the 
law. In 1941 the Commission presented 
to the Circuit Court of Appeals a motion 
asking temporary relief from its obligations 
to hear evidence and report back to the 
Court. The motion was denied. Subse- 
quently the present suit for penalties was 
brought. In 1942 defendants filed a petition 
in the Circuit Court of Appeals asking that 
the Attorney General, United States Attor- 
ney, and Commission be enjoined from 
prosecution of this suit. This injunction was 
denied. 


Question for Court 


The first question for the court to decide 
is whether the Commission’s order of March 
28, 1940, was issued in confirmity with Sec- 
tion 5(i) of the Federal Trade Commission 
Act. Defendants urge that the order is a 
nullity in violation of the Circuit Court of 
Appeals’ specific directions to the Commis- 
sion to report back. Plaintiff urges that 
the order was in conformity with the Act 
and that it became final on April 27, 1940, 
so there is no question as to the jurisdiction 
of this court over this suit. 


Validity of Order Determined before 
Compliance 


The rule in the Second Circuit is that upon 
the filing of an application for the affirmance 
and enforcement of an order of the Commis- 
sion, the Court will first determine the 
validity of tlhe Commission’s order, and 
after it has affirmed the order in whole or 
in part, it will then consider the question 
of compliance. ~The Commission’s modified 
order of March 28, 1940, seems to have been 
issued in accordance with the mandate of 
the Circuit Court of Appeals, and as author- 
ized by Section 5(i) of the Wheeler-Lea Act. 


Defendants’ Contention 


Defendants contend that the finality pro- 
visions of Section 5(g) to 5(j) do not ap- 
ply in any case where the order was affirmed 
or modified by the Circuit Court of Appeals 
prior to the Wheeler-Lea amendment. 
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Order in Compliance with Law 


The Court is of the opinion that the Com- 
mission’s modified order to cease and desist 
was issued in compliance with the Federal 
Trade Commission Act. Section 5(i) re- 
quires only that the Commission’s orders 
shall have been modified by the Circuit 
Court of Appeals. There is no reference to 
enforcement. The provisions of enforce- 
ment are independent of and separate from 
the finality provisions of Section 5(g) to 
5(j). The Circuit Court of Appeals is vested 
with exclusive jurisdiction to enforce the 
Commission’s cease and desist orders, but 
that Court has no jurisdiction over penalty 
suits. The two remedies are concurrent. 
Under Section 16 the Commission is re- 
quired, whenever it has reason to believe 
that a final cease and desist order is being 
violated, to certify the facts to the Attorney 
General for institution of a penalty suit. 
This requirement does not depend upon 
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whether or not an enforcement proceeding 
is pending in a Circuit Court of Appeals. 
Continuance of the enforcement proceedings 
appears to be no bar to the commencement 
of a penalty suit, if, prior to the commence- 
ment of the suit, the Commission’s order has 
become final, as the Court believes it has. 


Penalty Suit Continued until_after Com- 
mussion’s Compliance Report 


However, the proceeding in this court will 
be continued until the Commission makes 
its report to the Circuit Court of Appeals. 
The question to be decided by that court is 
whether defendants have complied with the 
cease and desist order. The question here 
is whether defendants have violated the 
same order. Hearings are now being carried 
on by the Commission. Nothing will have 
been gained by forcing defendants into the 
position of furnishing the same lengthy and 
expensive evidence in the penalty case. 


[157,276] United States v. Wm. S. Gray & Co. et al. 


United States District Court for the Southern District of New York. 


July 8, 1944. 


C-117-66. 


An erroneous allegation of the date of incorporation of a defendant, in an indictment 
charging a conspiracy to limit production and fix prices in violation of the Sherman Act, 
is disregarded when other time allegations are satisfactory. 


See the Sherman Act annotations, Vol. 1, {] 1630.351. 


Memorandum on Motion by Cliffs to 
Quash Indictment 


Nature of Indictment 


[Digest] The two counts in the indict- 
ment allege violation of the Sherman Act. 
For convenience, only the first is discussed. 
This charges a conspiracy to limit produc- 
tion and fix prices of methanol in restraint 
of interstate and foreign trade. 


Contention of Defendant 
Defendant Cliffs argues that the first 
count (1) alleges that Cliffs joined the con- 
spiracy before it was organized and (2) is 
too vague. 


Erroneous Allegation of Date Disregarded 


The indictment alleges that Cliffs was 
formed in May, 1935, and that Cliffs joined 
the conspiracy some time prior to May, 
Other portions of the indictment charge 
that defendants (including Cliffs) continu- 
ously for three years preceding the filing 
of the indictment engaged in the con- 
spiracy described. If the statement of the 
period of infraction by Cliffs stood alone, 
without the conflict hinging about the 
month of May, 1935, the time element re- 
quired for an adequate indictment would be 
completely satisfied. In consequence, the 


Trade Regulation Reports 


inguiry is reduced to this: Must what was 
said about May, 1935, be construed to 
nullify the otherwise satisfactory time al- 
legations? 

In principle, where (as here) the statute 
of limitations is not involved, the answer to 
the question is in the negative. U. S. v. 
Brown, 5 Fed. Supp. 81, affirmed in 79 Fed. 
(2d) 321 cert. denied under title of McCarthy 
uv. U. S., 296 U. S. 650; U. S. v. American 
Medical Assn, 110 Fed. (2d) 703, cert. de- 
nied 410 U. S. 644. 

Cliffs became a corporation in 1935. In 
the absence of a showing to the contrary, 
the Court is warranted in treating it as 
having. been a legal entity for nine years 
when it was indicted. Then the acts of 
which it is accused transpired after it at- 
tained its standing as an organized com- 
pany. 

Numerous cases pronounce confusion of 
dates (where the statute of limitations is 
not concerned) a mere error of form. In 
obedience to Section 556 of Title 18 of the 
U. S. Code, such an error should be dis- 
regarded. 


Allegations Clear and Defimte 


The allegations of facts are clear and 
definite. The only difficulty is the scrupu- 
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lous care with which it is essential to bear 
in mind the definitions, embodied in the 
indictment, of methanol, denaturing grade 
methanol, producers, and denaturing grade 
producers. When those definitions are ap- 
plied with exactness and discrimination, the 
charge of conspiracy to restrain interstate 
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of methanol is unambiguous and is suff- 
cient. The indictment is clear enough to 
safeguard the moving defendant from 
double jeopardy. 


Motion to Quash Denied 
The motion to quash should be denied. 


and foreign trade in the production and sale 


[157,277] United States v. Vehicular Parking, Ltd., The Karpark Corporation, Dual 
Parking Meter Company, M. H. Rhodes, Inc., The Standard Meter Corporation, Peerless 
Oil and Gas Company, Duncan Meter Company, Frank L. Michaels and Alfred R. Miller, 
doing business as Mi-Co Meter Company, Vernon F. Taylor, John Howard Joynt, Walter 
J. Herschede, Guy Kelcey, E. D. Timberlake, George E. Tribble, Carl C. Magee, M. H. 
Rhodes, Donald F. Duncan, and T. W. L. Newsom. 


In the District Court of the United States for the District of Delaware. 
No. 259. Dated July 18, 1944, 


On motions to modify and amend the Government’s proposed form of decree. 


In a decree enjoining violation of the Sherman Anti-Trust Act, inclusion of the 
individual defendants is appropriate when they were real forces in the combination and 
not merely employees carrying out corporate policies, especially when some of the indi- 
vidual defendants are neither officers nor directors of the corporate defendants, and when 
defendants made mere denials of the Government’s charges and failed to prove individual 
non-participation. 


A decree in a suit based upon misuse of patents in violation of the Sherman Anti- 
Trust Act enjoins defendants, over defendants’ objections, from enforcing their patent 
rights by suits for infringement or suits to collect royalties. Defendants’ self-purging does 
not result from their mere declarations that they will carry the decree into effect; exculpa- 
tion consists of a change in the method of doing business. When defendants are able to 
show a course of conduct which is free from the taint of illegality, then consideration will 
be given to deleting from the decree this provision enjoining enforcement of the patents. 


A decree in a suit based upon misuse of patents in violation of the Sherman Anti- 
Trust Act will not include provisions commanding royalty-free licensing, as the power 
of a district court to make such provisions is awaiting decision of the United States Su- 
preme Court in the Hartford Empire Company case. Further consideration of the 
utilization of such provisions is postponed until after the Supreme Court speaks. 


See the Sherman Act annotations, Vol, 1, ] 1270.151, 1270.201, 1270.251, 1610.411. 


Modifying a proposed decree ordered by DC Del. in an opinion reported at {| 57,226, 
ante. 


Civil Action 


For plaintiff: Wendell Berge, Assistant Attorney General; Ernest S. Meyers and 
Elliott H. Moyer, Special Assistants to the Attorney General; E. Houston Harsha, Special 
Attorney; and John J. Morris, Jr., U. S. Attorney. 


For defendants: Samuel E. Darby, Jr. (of Darby & Darby), New York City, and 
William S. Potter (of Southerland Berl & Potter), Wilmington, Del., for Vehicular 
Group of defendants and Carl C. Magee. Lyman W. Sherwood and Clarence J. Loftus 
(of Loftus, Moore, Olsen & Trexler), both of Chicago, Ill, and Edmund S. Hellings, 
Wilmington, Del., for Duncan Meter Co. and Donald F. Duncan. Edwin D. Steel, Jr. 
(of Morris, Steel & Nichols), Wilmington, Del., for Dual Parking Meter Co. and George 
E, Tribble. C. Edward Duffy (of Logan & Duffy), Wiimington, Del., and John E. Shep- 
ard, Covington, Kentucky, for Mi-Co Meter Co. and F. L. Michaels and Alfred R. Miller. 
Ivan Culbertson, Wilmington, Del., and Stanley D. Fisher, Hartford, Conn., for M. H. 
Rhodes, Inc., and M. H. Rhodes. 


[Decree Directed Against Individual 
Defendants] 

Leany, District Judge: 1. Inthe opinion 
filed in this case it was said “At the mo- 
ment, no necessity:appears that it [the de- 
cree] be directed against the individual 
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defendants.” At the argument on the gov- 
ernment’s proposed form of decree, it was 
demonstrated that there is eminent author- 
ity for including individual defendants (See 
Decrees and Judgments in Federal Anti- 
trust Cases) in order for full relief to be 
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obtained; and I now conclude that the in- 
clusion of the individual defendants here 
1S appropriate in view of the fact that they 
were real forces in the combination and not 
merely employees carrying out corporate 
Policies, especially where some of the indi- 
vidual defendants are neither officers nor 
directors of the corporate defendants and 
where, after reviewing the record, one finds 
the defendants making mere naked denials 
of the government’s charges and an absence 
of proof of individual nonparticipation. An 
analysis of the fact situation in United States 
v. Pullman Co., 50 F. Supp. 123,—to which 
case I made passing reference in the opinion 
on the merits—shows that the facts in the 
case at bar do not fall within the special 
circumstances of the Pullman case and it is 
no authority for not joining the individual 
defendants here. All motions not to in- 
clude the individual defendants in the decree 
are denied. 


[Patent Enforcement Enjoined Until Abuse of 
Patents Dissipated] 


Z. Conclusion of Law No. 19 recites: 
“The defendants have effectuated a con- 
spiracy to obtain and use patents and patent 
rights in violation of the Sherman Act and 
therefore should be enjoined from enforcing 
those patent rights, whether by suits for in- 
fringement or suits to collect royalties.” 
Defendants move to strike this conclusion 
and paragraph 10 of the proposed decree 
which catries the conclusion of law into 
effect. Paragraph 13 of the proposed de- 
cree provides that this court retain jurisdic- 
tion over the cause, and it is broad enough 
to permit defendants to petition this court 
at any time in the future that the effects of 
the abuse of the patents have been fully 
dissipated so as to reinstate enforceability 
under the patent law. See, B. B. Chemical 
Co. v. Ellis, 314 U. S. 495. But, defendants’ 
self-purging does not result from their mere 
declarations that they will carry the decree 
into effect. Exculpation in these cases con- 
sists of a change in the method of doing 
business. When and if defendants are able 
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to show a course of conduct which is free 
from the present taint of illegality, then 
consideration will be given to amend con- 
clusion 19 and to delete paragraph 10 from 
the decree. 


[Provision for Royalty-Free Licensing 
Postponed] 


3. Conclusion of Law No. 20’states “The 
defendants have effectuated a conspiracy to 
obtain and use patents and patent rights in 
violation of the Sherman Act, and therefore 
should be required to grant licenses under 
such patents and patent rights to any appli- 
cant therefor.” This language was inad- 
vertently included in my conclusions; but 
I have no intentions of keeping it there. In 
the opinion it was said: “* * * at this time, I 
am not certain the patents in suit should, 
as a practical matter, be virtually cancelled 
by the inclusion in the proposed decree of 
the provisions commanding royalty-free li- 
censing.” Hartford Empire Company v. 
Umited States is presently awaiting reargu- 
ment in the Supreme Court on the question, 
among many others, as to the power of a 
district court to make such a provision in a 
decree in an antitrust suit. Conclusion of 
Law No. 20 and paragraph 9 of the proposed 
decree will be deleted and further considera- 
tion of their utilization will be postponed 
until after the Supreme Court speaks. By 
consent the use of paragraph 11 of proposed 
decree will likewise be postponed: 


[Miscellaneous Changes and Objections] 


4. The word “unlawfully” has been in- 
serted in paragraph 5 of the decree as sug- 
gested by Dual; the phrase “the majority 
of the stock of” has been eliminated from 
line eighteen of Finding of Fact No. 46 and 
the phrase “a substantial stock interest in” 
has been substituted. 


Consideration has been given to other 
objections raised by defendants to the pro- 
posed decree but they hardly merit dis- 
cussion. The proposed decree with the 
noted changes shall be filed herewith. 


[157,278] Carl E. Ring v. Harold Spina, Edward Heyman, Walter Hannan, Edmund 
Pauker, and The Dramatists’ Guild of the Authors’ League of America, Inc. 


In the United States District Court for the Southern District of New York. Civ. 


26-187. Dated July 28, 1944. 


Transactions affecting the production of a play are held not to be in interstate com- 
merce, and the anti-trust laws are held inapplicable. 


If an authors’ guild is a combination which violates the anti-trust laws, plaintiff’s par- - 
ticipation therein would be ground for denying him recovery of damages or other relief. 


See the Sherman Act annotations, Vol. 1, ] 1021.581, 1640. 
Opinion rendered by Francis G. Carrey, United States District Judge. 
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Suit for Treble Damages and Injunctions 


[Digest] Plaintiff sues for treble dam- 
ages, claiming that he suffered injury from 
violation of the anti-trust laws. He also 
moves for a preliminary injunction under 
Section 16 of the Clayton Anti-Trust Act, 
including restraint of an arbitration. One 
or more of the defendants has denied almost 
every allegation of the complaint except for 
merely formal allegations. 


Allegations of Complaint 


The complaint describes an alleged con- 
tract by one of the authors (in behalf of the 
three authors) of a play known as “Stove 
Pipe Hat” with Gaumont to produce the 
composition, and subsequent acquisition by 
plaintiff of Gaumont’s rights under that con- 
tract. It is admitted that the three authors 
made an agreement with plaintiff in which 
it is recited that the production rights in 
the play had been assigned to plaintiff on 
the same terms upon which they had been 
assigned previously to Gaumont and that 
the parties would cooperate in terminating 
the rights of Gaumont. 


Questions 

There arise three principal questions: (1) 
Were the acts of the parties in or in the 
course of interstate commerce? (2) Were 
the individual defendants members of an or- 
ganization exempted by Section 6 of the 
Clayton Act from being held to be an illegal 
combination or conspiracy,? (3) Was an 
arbitration provided for in the so-called 
minimum basic agreement unlawful under 
Section 1 of the Sherman Act? 


Transactions Not in Interstate Commerce 


None of the transactions alleged in the 
complaint with respect to the play involved 
was an act of interstate commerce. Hart v. 
B. F. Keith Vaudeville Exchange, 12 Fed. 
(2d) 341, cert. denied 273 U. S. 703. Federal 
Club v. National League, 259 U. S. 200. Met- 
ropolitan Opera Co. v. Hammerstein, 162 App. 
Div. 691, affirmed N. Y. 507. Plaintiff is not 
entitled to recover. 


Court Will Not Hold Guild an Immunized 
Labor Union 


Neither the Supreme Court of the United 
States (in Apex Hosiery Co. v. Leader, 310 
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U. S. 469, and U. S. v. South-Eastern Under- 
writers Ass'n, 64 S. Ct. 1162), nor the Sec- 
ond Circuit Court of Appeals has announced 
the line of demarcation with sufficient clar- 
ity to enable one to say with confidence 
that the defendant guild comes within the 
protection of Section 6 of the Clayton Act. 
In consequence, at the present stage, the 
Court would not be warranted in holding 
that the individual defendants are members 
of an immunized labor union, 


Minimum Basic Agreement and Arbitration 
Clause 


For his proposition that the minimum ba- 
sic agreement constitutes a combination in 
restraint of interstate trade, or that the 
arbitration provisions infringe Section 1 of 
the Sherman Act, plaintiff relies on Para- 
mount Famous Corp. v. U. S., 282 U. S. 30. 
However, not enough facts have been fur- 
nished to determine whether the agreement 
or the arbitration clause constitutes such a 
violation. 


Court Unwilling to Pronounce Defendants 
Guilty 


Without supplemental facts, the Court is 
unwilling to pronounce defendants guilty 
of combining or conspiring to restrain trade. 


Plaintiff's Participation in Guild; Rescission 
and Enforcement of Contract 


The Court adds two comments: (1) If 
the guild was a combination which violated 
the law, plaintiff’s participation therein 
would seem sufficient ground to require de- 
nying him recovery of damages or other re- 
lief. (2) One is not entitled at the same 
time to be awarded rescission and enforce- 
ment of a contract. 


Anti-Trust Laws Inapplicable 


The duty of this court is to follow the 
holding of the appellate court that the acts 
complained of do not constitute interstate 
commerce and hence that the anti-trust laws 
do not apply here. 


Motion for Preliminary Injunction Denied 
The motion is denied. 
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[157,279] Joan Clair Gelb (now kno C. Vaughan), L A i 
Morris Gelb v. Federal Trade Conn ain ssh gL te’ Algtahinh ee Ur 


Risa ne ee States Circuit Court of Appeals for the Second Circuit. No. 144. 
On petition to review an order of the Federal Trade Commission, directing 


petitioners to cease from making certain representations in advertising cosmetic prepara- 
tions known as “Clairol”. Affirmed as modified, 


se part of a Federal Trade Commission order prohibiting the misrepresentation that 
petitioners hair dyeing preparation reconditions the hair is stricken, since the testimony 
of an expert in chemistry, based solely on his chemical analysis, without experience in the 
use of the preparation, and with no contradiction of another chemist’s testimony that in 
use the ammonium oleate deposits a substantial percentage of free oil and oleic acid, 
cannot be regarded as substantial evidence that petitioners’ hair dyeing preparation is 
incapable of reconditioning the hair. 


A part of a Federal Trade Commission order prohibiting petitioners from advertising 
that petitioners’ hair dyeing preparation colors the hair permanently is sustained. There is 
no dispute that it imparts a permanent coloration to the hair to which it is applied, but 
it has no effect upon new hair, and hence the representation as to permanence is mis- 
leading. The restraint which the prohibition puts upon the petitioners does not preclude 
them from advertising that their hair dyeing preparation colors permanently the hair to 
which it is applied. 

_A part of a Federal Trade Commission order, which forbids representing that 
petitioners’ hair dye preparation, containing a coal-tar derivative, is harmless or safe for 
use, is supportable. The 1938 amendment to the Federal Trade Commission Act, which 
directs that in determining whether any advertisement is misleading consideration must 
be given to the use of the article “under the conditions prescribed in said advertisement 
or under such conditions as are necessary and usual”, does not preclude the Commission 
from requiring that the warning carried by the package must be suggested by the 
advertising itself. Members of the general public who see the advertisement and may 
thereby be induced to ask a beauty parlor operator to use petitioner’s preparation on their 
hair, may never see the warning printed on the package. 

The Federal Trade Commission is justified in enjoining the individuals who had 
dominant control of the New York corporation named in the complaint and have continued 
similar control over a Connecticut corporation in order to prevent the unfair competitive 
practices which it found to exist. 

The Federal Trade Commission Act is for the protection of the trusting as well! as 
the suspicious, and any false advertisement as to a hair dyeing preparation which has a 
tendency to mislead the public is prohibited. 

See Federal Trade Commission Act annotations, Vol. 2, {| 6125.251, 6125.397, 6601.85, 6620.808, 
6620.809, 6630.13, 6650.840. 

“ Modifying and affirming Federal Trade Commission cease and desist order in Dkt. 
3615. 


For petitioners: Wilbur H. Friedman; Joseph M. Proskauer, John Wattawa and 
Eugene Eisenmann, of counsel. 

For respondent: W. T. Kelley, Chief Counsel, Joseph J. Smith, Jr., Assistant Chief 
Counsel and Earl J. Kalb, Special Attorney. 


Before Swan, Aucustus N. Hanp, and Crark, Circuit Judges. 


[Facts of Cases] 


Swan, Circuit Judge: In September 1938 
the Federal Trade Commission issued a 
complaint against Clairol, Inc., a New York 


oring the hair known generally as “Clairol” 
and specifically as “Progressive Clairol” 
and “Instant Clairol”. The proceedings re- 
sulted in the commission’s order of October 
8, 1941, which dismissed the complaint as 


corporation, and three individuals who were 
its officers and controlled its advertising poli- 
cies and practices. The complaint charged 
violation of the Federal Trade Commission 
Act, 15 USCA § 45, in advertising two cos- 
metic preparations for shampooing and col- 
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against the corporation because of its disso- 
lution in November 1940, and directed the 
indivduals to cease and desist from making 
certain representations in advertising Clairol 
products. In due time they filed their peti- 
tion in this court to review the order, but 
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filing of the transcript of record was de- 
layed nearly two years and the case was not 
Srought on for argument until May 1944. 


[Commission Justified in Enjoining 
Individuals to Prevent Unfair 
Competitive Practices] 


The petitioners’ first contention is that 
no cease and desist order should have been 
issued against them, since they personally 
did no advertising of Clairol products and 
the proceeding was dismissed against the 
corporation whose advertising was challenged. 
This contention is without merit. The peti- 
tioners had dominant control of the busi- 
ness activities of the New York corporation 
named in the complaint and have continued 
similar control over a Connecticut corpora- 
tion, Clairol, Incorporated, which succeeded 
to its name and assets. The commission was 
justified in concluding that it was necessary 
to enjoin the individuals in order to prevent 
the unfair competitive practices which it 
found to exist. Federal Trade Commission v. 
Standard Education Society, 302 U. S. 112, 
119-120. Nor can the petitioners prevail in 
their argument that the injunction may not 
include forms of advertising which have 
been discontinued. See Trade Comm’n v. 
Goodyear Co., 304 U. S. 257, 260; Educators 
Ass'n v. Federal Trade Comm’n, 108, F. 2d 
470), 473 (GC, G.A. 2); 


[Refusal of Witness to Answer Does Not 
Requre Striking of Testimony] 

Complaint is made of the trial examiner’s 
refusal to strike the testimony of Dr. Snell 
because after admitting that he was looking 
to some one besides the commission for 
compensation, he declined to obey the exam- 
iner’s direction that he answer the question 
“To whom?” Dr. Snell was first called as 
an expert witness by the commission, and 
was subject to full cross-examination; later 
he was recalled as a witness for the respond- 
ents. It was on the latter appearance and 
during direct examination that he refused to 
answer the question propounded. Had coun- 
sel desired to compel the testimony, the 
means provided by the statute were avail- 
able, 15 USCA § 49. The incident bore merely 
on the credibility of the recalcitrant wit- 
ness; it did not require that all his testimony 
be stricken from the record. 


[Substantial Evidence Required to Render 
Findings Conclusive] 


The only substantial question presented by 
the case is whether there is evidence to sup- 
port the findings upon which rest clauses 
2, 3 and 7 of the order enjoining the peti- 
tioners from 

“(2) Representing that said preparations re- 


condition the hair, or restore the natural or 
youthful color of the hair. 
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(3) Representing that the effect produced upon 
the color of the hair by the use of said prepara- 
tions is permanent; 

s * * 

(7) Representing that said preparation Instant 

Clairol is harmless or safe for use.”’ 


We are not unmindful of the statutory admo- 
nition that the commission’s findings as to 
the facts, “if supported by evidence, shall 
be conclusive.” 15 USCA §45(c); Federal 
Trade Comm’n v. Standard Education So- 
ciety, 302 U. S. 112. But this provision 
must be interpreted as requiring substantial 
evidence as the basis of findings in order 
to render them conclusive. J. B. Lippincott 
Co. v. Federal Trade Commission, 137 F. 2d 
490, 491 (C. C. A. 3) and authorities there 
cited. The petitioners contend that the find- 
ings essential to sustain clauses 2, 3 and 7 
are not supported by substantial evidence. 


[Testimony Based on Chemical Analysis 
Alone Insufficient] 


As to clause 2 the petitioners’ attack goes 
only to the prohibition against representing 
that Clairol preparations “recondition the 
hair”. The commission found that the prep- 
arations are incapable of reconditioning the 
hair. It made no finding as to the meaning 
of the term “recondition”. Dr. Snell, whom 
the commission produced as an expert in 
chemistry, testified that ‘‘as the term is 
used in the trade, it is intended to mean the 
application of an oil to the hair, usually 
hair which has been recently shampooed 
and which has a dry effect.” He had pre- 
viously testified to having made an analysis 
of Clairol, which he found to contain dye, 
soap and a “trace” of .oil. Because soap 
would tend to remove natural oils from the 
hair, he was of opinion that Clairol could 
not “recondition” the hair as he had defined 
the term, and that it contained nothing to 
make the hair glossy. However his own 
analysis (Commission’s exhibits A-D) shows 
that what he designated as soap was potas- 
sium oleate, 7.56%, and ammonium oleate, 
12.23%. Another chemist, Mr. Barban, testi- 
fied without contradiction that ammonium 
oleate, when diluted and warmed as in sham- 
pooing, liberate ammonia gas and leaves a 
fatty deposit of oleic acid as free oil, which 
will impart luster and softness to the hair. 
Not a single witness who testified from 
experience in using the preparation denied 
that Clairol did in fact leave the hair glossy 
—‘“reconditioned” within Dr. Snell’s defini- 
tion. Many witnesses on both sides affirma- 
tively stated from experience that it did. 
Dr. Snell’s inference to the contrary, based 
solely on his chemical analysis, without ex- 
perience in the use of the preparation, and 
with no contradiction of Mr. Barban’s testi- 
mony that in use the ammonium oleate 
deposits a substantial percentage of free oil, 
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oleic acid, cannot, in our opinion, be re- 
garded as substantial evidence that Clairol 
is incapable of reconditioning the hair. 


[False Representation ‘as to Permanence 
of Hair-Dyeing Preparation] 


Clause 3 of the order forbids the petition- 
ers to advertise that Clairol colors the hair 
permanently. There is no dispute that it 
imparts a permanent coloration to the hair 
to which it is applied, but the commission 
found that it has “no effect upon new hair,” 
and hence concluded that the representation 
as to permanence was misleading. It seems 
scarcely possible that any user of the prep- 
aration could be so credulous as to suppose 
that hair not yet grown out would be col- 
ored by an application of the preparation to 
the head. But the commission has construed 
the advertisement as so representing it, and 
so construed it is false. One witness was 
found who by dint of much prodding was 
finally induced to testify “that you would 
think ‘permanent’ means you would never 
need to bother having it dyed again;” although 
she herself knew better. Since the Act is 
for the protection of the trusting as well as 
the suspicious, as stated in Federal Trade 
Commission uv. Standard Education Society, 
302 U. S. 112, 116, we think the order must 
be sustained on this point. The restraint 
which the prohibition in question puts upon 
the petitioners can be of little practical im- 
portance; it does not preclude them from ad- 
vertising that Clairol colors permanently the 
hair to which it is applied. 


[Possible Harmfulness of Hair-Dyeing 
Preparation] 


Clause 7 of the order forbids representing 
that Instant Clairol is harmless or safe for 
use. This rests upon a finding that it is not 
so in all cases since it contains a coal tar 
derivative, paratolylene diamine, and where 
the user is allergic to such drug, the use of 
the preparation will result in irritation or 
rash; and if used for dyeing the eyelashes 
or eyebrows, blindness may result. That 
this finding is correct is proved by the cau- 
tionary notice printed on each package of 
Instant Clairol. The petitioners argue that 
since the preparation is never recommended 
for use, nor ever used, on the eyelashes or 
eyebrows, and is perfectly harmless to the 
normal person, and even the rare allergic 
person cannot be injured if he follows the 
instructions printed on the package, the ad- 
vertisement is true. They rely also on the 
1938 amendment to the Act, 15 USCA 
§15(a) which directs that in determining 
whether any advertisement is misleading 
consideration must be given to the use of 
the article “under the conditions prescribed 
in said advertisement or under such condi- 
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tions as are customary and usual.” But we 
do not think that this amendment precludes 
the commission from requiring that the warn- 
ing carried by the package must be sug- 
gested by the advertisement itself. Members 
of the general public who see the adver- 
tisement and may thereby be induced to ask 
a beauty parlor operator to use Instant 
Clairol on their hair, may never see the 
warning printed on the package. Hence 
clause (7) is supportable. But its prohibi- 
tion would not be infringed by an advertise- 
ment representing that Instant Clairol is 
harmless and safe if used in accordance with 
instructions contained in the package. 


[Order Affirmed and Modified in Part] 


Clause (2) of the order is modified by 
omitting the words “recondition the hair 
or’; as so modified the order is affirmed. 


[Opinion Dissenting in Part] 


CLARK, Circuit Judge (dissenting in part): 
I think the Commission’s entire order was in 
its power; indeed, I go further and believe the 
Commission has the bounden duty to take com- 
paratively stern measures against this type of 
particularly crude, if not cruel, appeal to human 
vanities, both for the benefit of honest competi- 
tors (of whom at least several have already 
stipulated to forego such advertising) and, now 
since the extension of the Commission’s powers 
in 1938, for the direct protection of the consum- 
ing public. We held as much recently in dealing 
with ‘‘Rejuvenescence Cream” in Charles of the 
Ritz Distributors Corp. v. F. T. C., 2 Cir., July 
6, 1944, — F. 2d —, a case to my mind quite 
on all fours with this one. Here there was 
ample expert evidence, if, indeed, it was needed 
beyond the teachings of common sense, that a 
shampoo ‘‘tint’’ (the word petitioners find some- 
how preferable to ‘‘dye’’) could not restore 
“youthful color’’—or, as they now say, in a 
palpable attempt to dissimulate, the ‘‘most 
youthlike color.’’ It is against this background 
that the claim ‘‘of reconditioning’’ of the hair 
and of ‘‘permanent’’ revivifying obviously must 
be read. Reading these blurbs together, with 
their natural and clearly intended significance, 
it seems to me improper to hold the Commis- 
sion compelled as a matter of law to find a 
mere oil shampoo to be a reconditioning of the 
hair in any real sense. Of course, it is hardly 
claimed that the hair is really made ‘‘youthful”’ 
or ‘‘youthlike’’; petitioners’ actual defense is 
that no one should be fooled—a defense re- 
pudiated every time it has been offered on ap- 
pellate review, so far as I know, since it is 
well settled that the Commission does not act 
for the sophisticated alone. See extensive cita- 
tions in Charles of the Ritz Distributors Corp. 
v. fF. T. C., supra; F. T. C. v. Standard Educa- 
tion Society, 302 U. S. 112, 116; Sebrone Co. 
Dede Lam Onn fGiiaw 150, Bim 20g O70, 10/94 SELOW, 
much of a change in the advertising employed 
will be required in practice under our decree 
is far from clear, since it is coupled with an 
interpretation, technically accurate, but prac- 
tically artificial, of ‘‘permanent.’’ I fear the 
emasculation of the Commission’s order goes so 
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far that in ail probability no consumer will 
notice any difference. Moreover, ambiguity 
lurks in permission to advertise a product as 
“harmless’’ if used in accordance with instruc- 
tions contained in the package, while the label 
on the bottle warns (as legally it must under 
the Federal Food, Drug, and Cosmetic Act as 
amended in 1938, 21 U. S. C. A. 8 361 (a)) that 
it is harmful to certain persons or under cer- 
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tain conditions. Hence, even if we had con- 
trol over the Commission’s choice of remedy, I 
should think it quite a mistake to exercise it 
here. But we have protested most strongly 
and steadily recently that wé have no such con- 
trol. Herzfeld v. F. T. C., 2 Cir., 140 F. 2d 207; 
Parke, Austin & Lipscomb v. F. T. C., 2 Cir., 
142 F. 2d 437; Charles of the Ritz Distributors 
Corp. v. F. T. C., supra. 


[1 57,280] United States v. Spokane Fuel Dealers Credit Association,,Inc., et al. 


In the District Court of the United States for the Eastern District of Washington, 
Northern Division. No. C-7641. April 17, 1944. 


The Guffey Bituminous Coal Act did not lift the restrictions of the Sherman Act 
from those engaged in the bituminius coal industry. The explicit provisions of Sections 4, 
Part I(d) and 12 show how far Congress intended that the Guffey Act should operate to 
render the Sherman Act inapplicable. 


The failure of Congress to legislate concerning the sales of coal by dealers does not 
prove that Congress recognized its incompetence to so regulate, or recognized that the 
activities of such dealers did not affect interstate commerce. The legislative record 
demonstrates the recognition by Congress of the relationship between intrastate transac- 
tions in coal and interstate transactions. Congress was unwilling to agree to any amend- 
ments which might be construed as a recognition of any limitation on its power under the 
commerce clause of the Constitution. 


The rule that any price-fixing agreement is per se an unreasonable restraint of trade 
is a rule of substantive law and not one of evidence. 


Whether the Sherman Act prohibits restrictive agreements between dealers operating 
within a state in the sale and distribution of articles which have come to rest within the 
state cannot be decided by the Court until the Government has submitted its evidence. 
However, an obstruction at the mouth of a stream may just as effectively impede the 
flow within the stream as an obstruction at its head. Even if the Guffey Act did restrict 
the flow of coal into the stream of interstate commerce, it did not prevent defendants from 
restricting the flow in interstate commerce by erecting barriers at the mouth of the 
stream. : 

See the Sherman Act annotations, Vol. 1, {| 1021.161, 1021.281, 1220.225; and the Bituminous Coal 
Act, Vol. 1, § 3336, 3363, 3377. 


For plaintiff: Edward M. Connelly, United States Attorney, Spokane, Washington; 
renee S. Burdell, Special Assistant to the Attorney General; Robert McFadden, Special 
ssistant. 


For defendants: Randell & Danskin; Thomas A. Scott; Charles P. Lund; James A. 
Brown; Graves, Kizer & Graves; Norman F. Trezona and Irving Davis; Paine, Lower, 
Davis & Russell; Richard S. Muntér; all of Spokane, Washington. 


Judge SCHWELLENBACH rendered the opinion. 


Facts of Case 


[Digest] Spokane Fuel Dealers Credit 
Association, Inc., and a large number of 
firms, corporations and individuals engaged 
in the fuel business in the Spokane area are 
charged by indictment with conspiracy in 
restraint of trade in violation of Section 1 
of the Sherman Act. Defendants’ demurrers 
were overruled. Discussion as to the effect 
upon this prosecution of the passage of the 
Bituminous Coal Act of 1937 occasioned the 
filing by plaintiff of a motion that the Court 
consider, preliminary to the trial, this ques- 
tion. Defendants assented. 


{57,280 


Not All Restrictions of Sherman Act 
Lifted by Coal Act 


Defendants contend that the Guffey Coal 
Act lifted the restrictions of the Sherman 
Act from all those engaged in any branch 
of the bituminous coal industry. The Guffey 
Coal Act provides, Section 4, Part I(d), that 
no action complying with the provisions of 
Section 4 taken while the Act is in effect, 
or within 60 days thereafter, by any code 
member or district board, or officer thereof, 
shall be construed to be within the prohibi- 
tions of the anti-trust laws of the United 
States. 
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During Congressional debates Senator 
Borah contended, as do defendants, that the 
passage of this provision amounted to a 
complete surrender of federal control under 
the Sherman Act insofar as bituminous coal 
was concerned. He read Section 4 in con- 
nection with Section 12, and offered an 
amendment to the latter section, which was 
rejected. He moved to strike out Section 
12, which amendment was also rejected. 


No one can read the debates of the Senate 
of March 31 and April 1, 1937, and avoid the 
conclusion that it was the opinion of the 
Senate that the Guffey Act in no sense 
repealed the Sherman Act. 


That Senator Borah’s fears were unfounded 
is no longer open to doubt since the deci- 
sion in U. S. v. Borden Co., 308 U. S. 188, 
which held that the Agricultural Act in no 
way impinges upon the Sherman Act as to 
agreements and arrangements not agreed 
upon or directed by the Secretary, and the 
Sherman Act’s condemnation of private 
action in entering into combinations and 
conspiracies which impose the prohibited re- 
straint upon interstate commerce remains 
untouched. Justice Hughes concluded that 
the explicit provisions requiring official par- 
ticipation and authorizations show how far 
Congress intended that the Agricultural Act 
should operate to render the Sherman Act 
inapplicable. What was said concerning the 
Agricultural Marketing Act is fully applica- 
ble concerning the Guffey Coal Act. 


Recognition by Congress of Relationship 
Between Intrastate and Interstate 
Transactions 


Defendants contend that the failure of 
Congress to legislate concerning the sales 
of coal by dealers proves that Congress recog- 
nized its incompetence to so regulate or 
recognized that the activities of such dealers 
did not affect interstate commerce. 

The legislative recotd of Section 4-A 
clearly demonstrates the recognition by Con- 
gress of the relationship between intrastate 
transactions in coal and interstate transac- 
tions. The Congress was unwilling to agree 
to any amendments which might be con- 
strued as a recognition of any limitation on 
its power under the commerce clause of the 
Constitution. 


Whether Price-Fixing Is Per Se 
Unreasonable 


The most vexing question posed by de- 
fendants involves the status of the charge 
that one of the devices used by them was a 
price-fixing agreement. They do not deny 
that any price-fixing agreement is per se 
an unreasonable restraint of trade. They 
assert, however, that the basis of the per se 
rule is that such agreements eliminate com- 
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petition. Defendants assert that since the 
Guffey Act removed the controls of the 
Sherman Act from all coal entering inter- 
state commerce, any agreement for price 
maintenance between dealers distributing 
coal locally cannot be said to eliminate com- 
petition and therefore cannot be declared to 
be per se an unreasonable restraint. They 
contend that by authorizing price fixing 
among coal producers, Congress so sup- 
pressed competition in interstate commerce 
as to make inapplicable the per se unreason- 
able restraint rule concerning their own 
price-fixing activities. 

The per se rule is a rule of sulstantive 
law and not one of evidence. The courts 
have said that where price fixing occurs, 
competition is destroyed or diminished. 
Therefore, price fixing in itself is an unrea- 
sonable restraint of trade. Addyston Pipe 
and Steel Co. v. U. S., 85 Fed. 271. 


The power of Congress over interstate 
commerce is plenary and complete in itself. 
It may be exercised to its utmost extent and 
acknowledges no limitations other than are 
prescribed in the Constitution. Congress 
has exercised that power to prevent the pol- 
lution of the stream of interstate commerce 
itself. It has excluded from intérstate com- 
merce those articles which it considered 
noxious. It has also exercised its control in 
order to maintain the constancy of the flow 
in the stream of interstate commerce. It 
was to achieve this end that the Sherman 
Act was passed. 


The Supreme Court has approved the use 
of the Act to prevent obstructions placed 
directly in the bed of the stream. Northern 
Securities Co. uv. U. S., 193 U.S. 197. U.S: uv. 
Union Pacific Railroad Co., 226 U.S. 61. It 
has held that it would not permit obstruc- 
tions at the head of the stream by restric- 
tive agreements which would prevent or 
impede the flow of commodities into the 
stream. Fashion Originators’ Guild v. Fed- 
eral Trade Commission, 312 U. S. 457. Addys 
ton Pipe and Steel Co. v. U. S., 175 U. S. 
211. Defendants contend that the doctrine 
has never been extended to the point of 
prohibiting restrictive agreements between 
dealers beyond the mouth of the stream 
operating within a state in the sale and 
distribution of articles which had come to 
rest within the state. That is a question 
which the Court cannot decide until the 
Government has submitted its evidence. How- 
ever, an obstruction at the mouth of a stream 
may just as effectively impede the flow 
within the stream as an obstruction at its 
head. Even if the Guffey Act did restrict 
the flow of coal into the stream of inter- 
state commerce, it did not, as a factual 
matter, prevent defendants from restricting 
the flow in interstate commerce by erecting 
barriers at the mouth of the stream. They 


q 57,280 


9-7-44 


urt Decisions 
Ce Report 54 


Lumber Products Ass’n, Inc., et al. v. U.S. 


57,460 


features of defendants’ activities comes within 
the rule of being per se unreasonable and 
the Guffey Act has done nothing to change 
the result. 


would be bound to affect the constancy of 
the flow in the stream. It may be that the 
Sherman Act does not reach this sort of an 
activity. If it does, then the price-fixing 


[1 57,281] Lumber Products Association, Inc., a corporation, et al. v. United States 
of America. 


In the United States Circuit Court of Appeals for the Ninth Circuit. No. 10,011. 
August 23, 1944, 


Upon Appeal from the District Court of the United States for the Northern District 
of California, Southern Division. A. F. St. Sure, District Judge. 


An agreement between manufacturers of patterned lumber and unions in which the 
manufacturers agreed to increase wages and the unions agreed not to work on material 
which was the product of mills or cabinet shops which did not conform to the wage rates 
of the agreement is violative of the Sherman Anti-Trust Act. Because organized labor 
may lawfully strike, picket or boycott in support of its demands for higher wages, it does 
not follow that labor and the employer may agree to use these weapons to destroy the 
competition of interstate commerce and give the employer a monopoly price raising 
contract and thereafter split the take. Congress, in enacting the Norris LaGuardia Act 
and the Clayton Act, did not give immunity to combinations of labor with non-labor 
groups. 


Officers and business agents of the unions could not claim a personal immunity 
arising out of the production before the grand jury of union documents held in their 
custody in an official capacity. 


Convictions of three individuals are reversed on the ground that they were immune 
from prosecution because of testimony that they had given before the grand jury, admit- 
ting participation in the agreements and activities later charged to be unlawful. 


See the Sherman Act annotations, Vol. 1, ff 1280.150, 1630.170, 1630.578. 


For appellants: Maurice E. Harrison, Moses Lasky, Brobeck, Phleger & Harrison, 
James M. Thomas, San Francisco, Calif., for Lumber Products Association Group; 
Joseph O. Carson, II, Indianapolis, Indiana, Harry N. Routzohn, Dayton, Ohio, Hugh 
K. McKevitt and Jack M. Howard, San Francisco, Calif., for Certain Labor Union; 
Joseph O. Carson, Indianapolis, Indiana, Charles H. Tuttle, Thomas E. Kerwin, New 
York, N, Y., Hugh K. McKevitt, San Francisco, Calif., for United Brotherhood of 
Carpenters and Joiners of America; Clarence E. Todd, San Francisco, Calif., for Alameda 
County Building & Construction Trades Council; Morgan J. Doyle, San Francisco, 
Calif., for Boorman Lumber Co., et al. 


For appellee: Charles S. Burdell, Spec. Asst. to the Attorney General, Joseph L. 
Alioto, George W. Hippeli, John S. Harlow, James McI. Henderson, Special Attorneys, 
Department of Justice, San Francisco, California, (Tom C. Clark, Assistant Attorney 
Sela Washington, D. C., Frank J. Hennessy, U. S. Attorney, San Francisco, Calif., of 
counsel). 


Before GARRECHT, DENMAN and HEALy, Circuit Judges. 


[Facts of Case] 


DENMAN, Circuit Judge: This is an appeal 
from a judgment of the district court sen- 
tencing appellants for violation of Section 1 
of the Sherman Anti-Trust Act,* on finding 
the several appellants guilty or acting on 
pleas of nolo contendere. They were among 
a large group indicted on two counts for 
combining and conspiring to violate that 
Act. The second count was dismissed upon 
motion of the government. 


For convenience in describing the parties 
to the alleged conspiracy, one group of the 


present appellants will be designated as the 
“Union Group” and the remaining appel- 
lants as the “Manufacturer Group.” The 
former group is composed of the United 
Brotherhood of Carpenters and Joiners of 
America, an international union affiliated with 
the A. F. of L., two area Trade Councils, 
two local unions, affiliated with the above 
international, and several officers and mem- 
bers of these associations. The latter group 
is composed of Trade associations, corpo- 
rations and individuals. 

All of the appellants were engaged in or 
otherwise associated with the manufacture, 
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distribution, sale or installation of mill work 
and patterned lumber in the San Francisco 
Bay Area. 


The facts alleged to constitute the charge 
of the indictment show that prior to 1936 
at least 80% of the mill work and patterned 
lumber used in the San Francisco area was 
produced in states other than California. 
The principal area of production was in 
Washington and Oregon. The processing 
of lumber products in the latter two states 
was with the most developed equipment and 
on a large scale mass basis in which, in 
some instances, raw timber was converted 
into finished lumber in a single continuous 
operation. This method of production was 
in marked contrast to the apparently more 
costly, small plant operations of the Bay 
area manufacturers, in which the skilled 
labor of craftsmen was used. The labor 
used in the Washington and Orégon pro- 
duction, though organized, was on a lower 
wage scale than that of the Bay area mill 
workers at the time the alleged conspiracy 
was formed, though it does not appear that 
the annual wage of the out-of-state labor 
was lower or their cost of living as high. 


The Manufacturer Group involved here 
produced substantially all the mill work and 
patterned lumber made in the area. All of 
the craftsmen skilled in the production or 
installation of these products had to be 
members of a local of the Union Group 
before they could work for the Manufac- 
turers. It was alleged that under these cir- 
cumstances the combined power of these 
two groups was great. It is apparent that 
such monopoly power well could impose a 
greatly increased cost to the smaller home 
builder and others in the great building 
activity of such a state as California, with 
its extraordinary immigration of the past 
two decades. 


It was further alleged that in 1936 the 
Union Group demanded an increase in wages. 
This demand was acceded to by the Manu- 
facturer Group in exchange for an agree- 
ment by the unions to prevent the sale and 
shipment to the Bay area of products manu- 
factured outside of California. This agree- 
ment was reduced to a written contract 
between the parties in which they agreed that 
“|. no material will be purchased from, 
and no work will be done on any material 
or article that has had any operation per- 
formed on same by Saw Mills, Mills or 
Cabinet Shops, or other distributors that do 
not conform to the rates of wage and work- 
ing conditions of this agreement.” This ex- 
clusionary clause was alleged to be subject 
to certain named exceptions. 


The Manufacturer Group circulated among 
the trade price lists and market reports 


2 Cf, Hdwards v. United States, 312 U. S. 473. 
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which effected artificial and noncompetitive 
prices for mill work and patterned lumber. 
These were enforced by the Union Group 
by picketing, work stoppages and other means, 
preventing the use of materials purchased 
in violation of the terms of the contract. 

On the basis of the alleged facts and con- 
duct it was finally charged that the object 
and effect of the combination was to stop 
the sale of mill work and patterned lumber 
by manufacturers in other states in the San 
Francisco area and to prevent lumber yards 
and jobbers in that area from purchasing 
such out-of-state products and thereby per- 
mit the raising and fixing of prices in such 
products. It was further charged that the 
conspiracy had succeeded in its object and 
that prices of mill work and patterned lum- 
ber had been arbitrarily and unreasonably 
increased. 

All of the defendants demurred to the 
indictment. This was overruled by the trial 
court. Thereafter ali the parties here mak- 
ing up the Manufacturers Group withdrew 
their pleas of not guilty and entered pleas 
of nolo contendere.” The parties falling in 
the Union Group maintained their plea of 
not guilty, were tried and found guilty by 
verdict of a jury. 


[Sufficiency of Indictment] 


The first issue common to all of the appel- 
lants is the sufficiency of the indictment. It 
is contended that the trial court erred in 
refusing to sustain the demurrers which were 
based on the ground that the allegations of 
the indictment failed to state a crime under 
the Sherman Act in that the agreement be- 
tween the parties merely embodied legiti- 
mate objectives of labor, successfully obtained 
through the process of collective bargaining 
in termination of a labor dispute. Appel- 
lants urge here that the doctrines of the 
Supreme Court decisions in Apex Hosiery 
v, Leader, 310 U. S. 469, and United States v. 
Hutcheson, 312 U. S. 219, are controlling. 

Appellants argue that nothing unlawful is 
charged, for it is well established that labor 
may lawfully refuse to work on any product 
it sees fit and from this freedom it follows 
that labor may make the intention of such 
a refusal the terms of a contract. 


The government argues that the allega- 
tions of the indictment cannot be so nar- 
rowly construed. They must be viewed in 
the light of all the facts charged, and, though 
such a provision in a contract may not be 
invalid on its face, the factual context in 
which it will work, its alleged purpose and 
ultimate effect cannot be ignored in deter- 
mining its actual validity. Considering all 
these factors the government contends that 
the agreement was for the express purpose 
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of committing the offense of violating the 
Sherman Act; that the gains in wages to 
the labor conspirators and in the profits to 
the co-conspiring manufacturers from their 
monopoly grip on the home builder and 
other consumers of such lumber products in 
the San Francisco area were not mere for- 
tuitous and incidental results of the agree- 
ment; and that Congress in enacting the 
Norris LaGuardia Act did not intend that 
labor should be free so purposefully to con- 
spire with its employers to exact a tribute 
from the consumers of their products, 


We agree with the government that the 
charges of the indictment and the factual 
allegations made in their support are not of 
a restraint upon commerce merely incident 
to the ordinary disruption of the production 
of an employer, arising out of a protracted 
labor dispute and necessary to the achieving 
of a legitimate objective of organized labor. 
Rather there is here alleged a combination 
for a direct restraint upon commerce with 
an objective of destroying the competition 
of that commerce and permitting the fixing 
and maintenance of the local area prices at 
an arbitrary, artificial and non-competitive 
level. It is such intended restraints for such 
an objective at which the sanctions of the 
Sherman Act are directed.® 


Nor are the appellants aided by the state- 
ment in the Apex case that the restrictive 
effect upon the power of an employer to 
compete in commerce by the elimination of 
price competition based on differences in 
labor standards, resulting from the guccess- 
ful consummation of a wage agreement by 
a union, is not within the Sherman Act. Not 
only was the price competition of mill work 
and patterned lumber products of Washing- 
ton and Oregon attributed in part to more 
efficient, technically improved, large scale 
methods, but here the elimination of compe- 
tition was not a result merely incidentally 
flowing from the achieved objective of in- 
creased wages but the means of obtaining 
it. Also there is not here the protection or 
preservation of a previously existing inter- 
est lending reasonableness to a restraint, 
but rather the bold pursuit of restraint for 
the direct mutual advantage of the parties, 
to be gained by the monopoly price tribute 
from the consumer. 

Because organized labor may lawfully 
strike, picket or boycott in support of its 
demands for higher wages which an em- 
ployer may or may not be able to pay, it 
does not follow that labor and the employer 
may agree to use these weapons to destroy 
the competition of interstate commerce and 
give the employer a monopoly price raising 


5 See 28 Cal. L. Rev. (1940) 747, 759. 
4“Cf. United States v. Brims, 272 U. S. 549, 
involving a conspiracy of mill work manufac- 
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contract and thereafter “split the take.” Such 
conduct is not within the scope of the im- 
munity described in the Apex case. 


Likewise the monopoly purposes and ob- 
jective of the agreement between the labor 
unions and the manufacturers distinguishes 
the conduct charged here from that held 
under the provisions of the Norris LaGuardia 
Act to be immune from prosecution in United 
States v. Hutcheson, supra. In that case the 
dispute was between two unions and_ the 
effect on interstate commerce was an inci- 
dent to and not the objective of the defend- 
ants’ conduct. That case clearly indicates 
that, as shown in the Apex case, there is an 
area of conduct of combined labor and capi- 
tal violative of the Sherman Act which is 
not immunized from prosecution under the 
Norris LaGuardia Act. This appears in the 
statement of Mr. Justice Frankfurter’s 
opinion, page 242, that 
“So long as a union acts in its self interest and 
does not combine with non-labor groups,* [foot- 
note + below] the licit and the illicit under § 20 
are not to be distinguished by any judgment 
regarding the wisdom or unwisdom, of the 
rightness or wrongness, the selfishness or un- 
selfishness of the end of which the particular 
union activities are the means.’”’ 


In United States v. Brims, 272 U. S. 549. 
so cited in the Hutcheson case, the Supreme 
Court held violative of the Sherman Act a 
conspiracy of manufacturers of mill work, 
building contractors, and union carpenters, 
to check competition from non-union made 
mill work coming from other states, to ac- 
complish which the manufacturers and con- 
tractors were to employ only union carpenters, 
who would refuse to install the non-union 
mill work. This combination of labor “with 
non-labor groups” so held to violate the 
Sherman Act even lacked the element here 
charged of the enforcement of the employ- 
ers’ artificial and non-competive price list, 
circulated to the trade and forced upon the 
consumer by the picketing and work-stop- 
pages of the unions. There the conspirators. 
the Supreme Court states, (page 552) 


“‘wished to eliminate the competition of Wiscon- 
sin and other nonunion mills which were paying 
lower wages and consequéntly could undersell 
them. Obviousy, it would tend to bring about 
the desired result if a general combination could 
be secured under which the manufacturers and 
contractors would employ only union carpenters 
with the understanding that the latter would 
refuse to install nonunion-made millwork. And 
we think there is evidence reasonably tending 
to show that such a combination was brought 
about, and that, as intended by all the parties, 
the so-called outside competition was cut down 
and thereby interstate commerce directly and 
materially impeded. The local manufacturers, 


turers, building contractors and union carpen- 
ters. 
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relieved from the competition that came through 
interstate commerce, increased their output and 
profits; they gave special discounts to local con- 
tractors; more union carpenters secured employ- 
ment in Chicago and their wages were increased. 
These were the incentives which brought about 
the combination, The nonunion mills outside 
the city found their Chicago market greatly cir- 
cumscribed or destroyed; the price of building 
was increased; and, as usual under such cir- 
cumstances, the public paid excessive prices.’ 


In the four cases* succeeding United Stales 
v. Hutcheson, in which the Supreme Court 
sustained, without opinion, the dismissals 
of the indictments, there is a charge of a 
purpose to restrain interstate commerce, but 
in no one of them does it appear that the 
labor dispute is ended and emerging from 
it are monopolies, previously purposed and 
intended, in which both labor and employer 
successfully divide the gain from the price 
raising of the combination. In three of them 
the combination is between labor groups 
alone. In one, United States v. Carozzo, 313 
U. S. 539, the Supreme Court sustained the 
district court (37 F. Supp. 191, 193) which 
had dismissed the indictment in which it 
was charged that the combined labor unions 


‘“‘by means of strikes and threats of strikes... 
force paving contractors in the Chicago area to 
enter into working agreements with the de- 
fendant Council requiring paving contractors 
using truck mixers in the Chicago area to em- 
ploy the same number of men which they would 
employ if truck mixers were not used; .. .” 


Here is no allegation of a combination of 
unions and employers to restrain interstate 
commerce such as is referred to in the 
opinion in the Hutcheson case. If there be 
an impediment to the interstate commerce 
in truck mixers of concrete by so forcing 
the employers to the extra expense of mix- 


5 United States v. Building & Construction 
Trades Cowncil, 313 U. S. 539; United States v. 
Carozzo, 313 U. S. 539; United States v. Inter- 
national Hod Carriers, etc. Council, 313 U. S. 
539: United States v. American Federation of 
Musicians (47 F. Supp. 304), 318 U. S. 741. 

6¢*‘No court of the United States shall have 
jurisdiction to issue a restraining order or tem- 
porary or permanent injunction upon the ground 
that any of the persons participating or in- 
terested in a labor dispute constitute or are 
engaged in an unlawful combination or con- 
spiracy because of the doing in concert of the 
acts enumerated in section 4 of this title.’’ 29 
U.S. C..§ 105. 

™*No court of the United States shall have 
jurisdiction to issue any restraining order or 
temporary or permanent injunction in any case 
involving or growing out of any labor dispute 
to prohibit any person or persons participating 
or interested in such dispute (as these terms are 
herein defined) from doing, whether singly or in 
concert, any of the following acts: 

(a) Ceasing or refusing to perform any work 
or to remain in any relation of employment;... 
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ing concrete by hand labor, it is, as stated 
in the opinion of the district court “only 
indirect and incidental,” and as that opinion 
also states “In the instant case no acts were 
alleged to have been performed which would 
constitute restraint of trade in commercial 
competition in the marketing of truck mix- 
ers.” 37 F. Supp. 196. Furthermore, the 
coercion of the employers is against the 
employers’ interest and solely for the inter- 
est of the union members. The situation is 
strikingly different from one where the agree- 
ment between employers and unions for the 
exclusion of the articles from outside the 
state is purposed at once to raise prices by 
monopoly pricing and create an increased 
wage by such pricing. 


Here the Manufacturer Group and the 
Union Group are no longer “participating in 
or interested in a labor dispute” as that 
term is used in §5 of the Norris LaGuardia 
Act. The dispute is past. The labor and 
non-labor groups are combined. The acts 
described in §4 of that Act* and section 20 
of the Clayton Act,’ some of which are 
charged in the indictment here to have been 
committed by the now non-disputant unions 
and their members and their manufacturing 
employers are not to secure any legitimate 
advance of the laborer’s interest. They are 
squeezing implements to extort what, in 
effect, is a capital levy on the home builder 
and other consumers. Their lack of organi- 
zation makes them helpless to defend them- 
selves against the monopolistic conspirators. 


We hold that Congress in enacting the 
Norris LaGuardia Act and the Clayton Act 
did not give immunity to the “wrongness” 
and the “illicit” of this character of combi- 
nation of labor with non-labor groups. The 


(e) Giving publicity to the existence of, or the 
facts involved in, any labor dispute, whether 
by advertising, speaking, patrolling, or by any 
other method not involving fraud or violence; 


(g) Advising or notifying any person of an 
intention to do any of the acts heretofore 
specified ; 

(h) Agreeing with other persons to do or not 
to do any of the acts heretofore specified; and 

(i) Advising, urging, or otherwise causing or 
inducing without fraud or violence the acts here- 
tofore specified, regardless of any such under- 
taking or promise as is described in section 3 
of this title.’’ 29 U. S.C. § 104. 

8 Stat. 738, 29 U. S. C. §52. ‘‘No restraining 
order or injunction shall be granted by any court 
of the United States, or a judge or the judges 
thereof, in any case between an employer and 
employees, or between employers and em- 
ployees, or between employees, or between per- 
sons employed and persons seeking employment, 
involving, or growing out of, a dispute concern- 
ing terms or conditions of employment, unless 
necessary to prevent irreparable injury to prop- 
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district court committed no error in over- 
ruling the demurrers and in refusing to 
dismiss the indictment. 


[Evidence in Support of the Charges] 


It is contended that the trial court erred 
in denying the defendants’ motion for a 
directed verdict in that there was insuffi- 
cient evidence to support the charges of the 
indictment. But in reviewing the record we 
find evidence of agreements between the 
two groups and conduct on the part of each 
directed at the elimination of competition 
from the northern products by the price 
control and other acts from which a jury 
well could find a concert of action and pur- 
pose to unlawfully restrain interstate com- 
merce. Therefore, the trial court did not 
err in submitting the case to the jury. 


[Evidence as to Participation of 
United Brotherhood] 


Appellant United Brotherhood of Carpen- 
ters and Joiners of America does not argue 
here the question of the sufficiency of the 
evidence to support the charge that some 
form of agreements existed between the 
local labor groups and the employer group 
or that they may have had as their objec- 
tives the suppression of commerce. But it 
does raise, separately, the issue of whether 
there was evidence of its knowing of or 
being a party to the found combination or 
conspiracy. 


There was evidence showing knowledge 
and participancy by the president, vice- 
president and field representative of the 
international in the negotiation of working 
agreements in the Bay area between the 
local organizations and the mill operators. 
There was also evidence of approval of 
those agreements by those officers acting in 
their capacity of final arbiters of problems 
or differences which might arise between 
locals. We cannot say there was nothing 
upon which the jury could find this appel- 
lant, through its authorized agents in pur- 
suit of its accepted policy, was a party to 
the combination. 
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[Evidence as_to Participation of Alameda 
Trades Council] 


The Alameda County Building and Con- 
struction Trades Council attacks the suffi- 
ciency of the evidence as to it in the same 
manner. We find ample evidence of the 
Council aiding in the enforcement of an 
agreement to exclude certain types of lum- 
ber and determining whether certain deal- 
ers should be placed on the unfair list for 
violating the agreements from which the 
jury could find participation in the con- 
spiracy. The trial court did not err in refus- 
ing an instructed verdict for this appellant. 


[Defendants Indicted as Individuals as 
Well as Partnership] 


Error is claimed by two of the defendants, 
Christian A. Wilder and Charles Gustafson, 
both of the Manufacturer Group, in the trial] 
court’s overruling of their plea to its juris- 
diction and in rendering judgment and im- 
posing sentence on them. The grounds urged 
are that they, as individuals, had not been 
indicted by a grand jury. Rather, it is con- 
tended, only the firms of which they are 
partners had been indicted. 

Paragraph 8 of the first count of the 
indictment states, in part, “The following 
named individuals, partnerships and corpo- 
rations . . . are hereby indicted and made 
defendants herein ... The legal status and 
principal place of business or residence of 
the owners are listed below.” There then 
follows a page set out in five columns. In 
the first of these are listed eight names of 
business houses. .The second column lists 
“Legal Status,” ¢ e., corporation, partner- 
ship, individuals. The third column lists 
“Names of partners or individuals,” and in- 
cluded among the names under the heading 
are those of Wilder and Gustafson. 

It requires no strained construction to 
find the obvious. Clearly those two defend- 
ants were included among the “following 
named individuals” who were indicted. The 
trial court did not err in its ruling on their 
pleas and motions. 


erty, or to a property right, of the party making 
the application, for which injury there is no ade- 
quate remedy at law, and such property or 
property right must be described with particu- 
larity in the application, which must be in 
writing and sworn to by the applicant or by 
his agent or attorney. 

“And no such restraining order or injunction 
shall prohibit any person or persons, whether 
singly or in concert, from terminating any rela- 
tion of employment, or from ceasing to perform 
any work or labor, or from recommending, ad- 
vising, or persuading others by peaceful means 
so to do; or from attending at any place where 
any such person or persons may lawfully be, 
for the purpose of peacefully obtaining or com- 
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municating information, or from peacefully per- 
suading any person to work or to abstain from 
working; or from ceasing to patronize or to 
employ any party to such dispute, or from rec- 
ommending, advising, or persuading others by 
peaceful and lawful means so to do; or from 
paying or giving to, or withholding from, any 
person engaged in such dispute, any strike bene- 
fits or other moneys or things of value; or from 
peaceably assembling in a lawful manner, and 
for lawful purposes; or from doing any act or 
thing which might lawfully be done in the ab- 
sence of such dispute by any party thereto; nor 
shall any of the acts specified in this paragraph 
be considered or held to be violations of any 
law of the United States.”’ 
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[No Immunity by Reason of Production 
of Records] 


Appellants of Local No. 42 and Local No. 
550 of the United Brotherhood of Carpen- 
ters and Joiners assert that the trial court 
erred in sustaining the government’s de- 
murrer to their pleas founded on an alleged 
immunity said to arise out of the forced 
production of subpoena duces tecum of the 
records and documents of these unions by 
the grand jury. This contention has been 
foreclosed by the recent decision of the 
Supreme Court in United States v. White, 
— U.S. —, decided June 12, 1944. 


Like error is claimed by appellants Ryan, 
O’Leary and Helbing, who were officers or 
business agents of the Locals or Councils 
indicted. Pursuant to subpoenas duces tecum 
addressed to their organizations, these men 
appeared before the grand jury and, under 
protest, produced the desired organizational 
records and documents. It is clear from the 
decisions in the White case that these de- 
fendants could not claim a personal immunity 
arising out of the production of documents 
held in their custody in an official capacity. 


[Three Defendants Immune by Reason of 
Testimony Before Grand Jury] 


However, in addition to their producing 
union books and papers, each was forced to 
testify before the grand jury. The question 
is then raised as to whether their testimony 
concerned in a substantial way their own 
connections with the transactions for which 
they were subsequently found guilty as 
charged. Hetke v. United States, 227 U. S. 
131, 144. The trial court found no such 
substantiality and concluded they were not 
immune from prosecution under 15 U. S. 
C. A. § 32. 


The transcript of their testimony given 
before the grand jury is included within the 
record now before us. Ryan v. United States, 
128 F. 2d 552 (CCA-9). It shows that each 
identified the organizational records pro- 
duced; that each was an officer or agent of 
his respective union, and that each outlined 
the organizational structure and relation- 
ships between the several unions. None of 
such testimony is within the area of im- 
munity. United States v. Greater New York 
Live Poultry C. of C., 34 F. 2d 967 (D. C. 
N. Y.), cert. denied. 

The grand jury transcript further shows 
that Ryan identified as being his own _a 
signature on a contract dated September 21, 
1926. He was then asked, “Do you recall 
the circumstances under which that contract 
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was negotiated .?” and answered by 
describing how conference committees chosen 
by the parties, the unions and employers, 
negotiated such agreements. The next ques- 
tion was, “Now, in connection with the con- 
tract I have just handed you, ... did you 
personally sit in at these negotiations?” to 
which he ariswered “Yes.” 


_True, that identification by an officer of 
his signature on a contract entered into by 
his organization may not have sufficient re- 
lationship to the investigated transaction to 
warrant granting immunity. Cf. United States 
v. Minoise Alcohol Co., 45 F. 2d 145, 149 
(CCA-2). Certainly the description of the 
methods of negotiations in themselves are 
not within the protected area. Where an 
individual is required to answer whether he 
participated in the negotiations of a con- 
tract a clause of which is subsequently set 
forth in an indictment found against him 
charging its operation to be one of the 
means “of effectuating... fan]... unlaw- 
ful combination and conspiracy,’ it cannot 
be said that his testimony has no substantial 
bearing on a transaction and its criminality 
founded on merely some imaginary hypothe- 
sis. Ex parte Irvine, 74 Fed. 954, 960; Mason 
v. Umited States, 244 U. S. 362, 365; United 
States v. Molasky, 118 F. 2d 128, 134 
(CCA-7); Doyle v. Hofstader, 257 N. Y. 244, 
177 N. E. 489. Proof of this portion of the 
contract was treated by the government as 
one of the vital links in the chain of evidence 
summing up the existence of a conspiracy 
to restrain trade, cf. United States v. Mur- 
dock, 284, U. S. 141, 150, and acknowledg- 
ment of having participated in its negotiations 
would “tend” in rather a strong sense to 
incriminate him. United States v. St. Pierre, 
132 F. 2d 837, 838 (CCA-2). That the con- 
tract on its face may have been lawful, 
United States v. Weisman, 111 F. 2d 260, 
262 (CCA-2), or that the defendant signed 
it in an official capacity cannot be said to 
destroy his immunity as an individual in 
all circumstances. 


As to appellant O’Leary, in addition to 
identifying to the grand jury union docu- 
ments explaining entries in the minute books, 
describing the labor conditions prevailing 
during the period of the conspiracy, negotia- 
tions over wages, he was asked if he worked 
in a “Negotiating Committee’ made up of 
union representatives and employer repre- 
sentatives which worked on a stabilization 
agreement. He answered in the affirmative. 
Further testimony before the grand jury, 
warranting him immunity is stated in the 
footnote.” 


ifieter. Siow Sears tyr es ie ee ee ee 


9 O'Leary was further asked: ‘Now, referring 
to the minutes of January 13, 1939, I notice that 
it states, ‘Business Agent O’Leary reported 
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Regarding the testimony of appellant Hel- 
bing before the grand jury, information. of 
negotiations between the unions and the 
employers similar in kind to that of O’Leary 
was given. In addition he was asked if he 
knew a Mr. Jones of Jones Hardwood Com- 
pany. He answered, “I have spoken to the 
gentleman.” 


Q. ‘‘As a matter of fact, you called on him, 
didn’t you and asked him to put up one of those 
placards that the Grand Jury has seen here?’’ 

A. ‘‘He asked me first—he sent me a letter 
in reference to certain things and conditions, 
and I went down to see Mr. Jones.”’ 


Q. ‘“‘And you asked him at that time to put 
up a placard didn’t you?”’ 

A. ‘Yes, to boost local material.’’ 

Q. ‘‘Now, do you recall some doors that were 
coming in for a Ferry Building job down here, 
from a concern in Washington ?”’ 

A. ‘‘No, I can’t recall that.”’ 

Q. ‘You don’t? Don’t you recall that Mr. 
Jones had ordered some doors from this concern 
in Wisconsin and that he couldn’t bring them in 
here?’’ 

A. “No, he was given concessions—I didn’t 
transact that particular part of it. There were 
two of us on the job here, part of the time last 
year.”’ 

Q. ‘‘Do you recall Mr. Helbing, that due to 
the fact that this company in Wisconsin did not 
have the label, that Mr. Jones obtained certain 
letters from them stating that they were fully 
organized A. F. of L. with their local union 
number on those letters? Do you recall that?’’ 

A. ‘‘No, I don’t. What I did tell Mr. Jones 
was this, when he asked me the questions in 
reference to those doors. I said ‘When the time 
arrives, when you have doors coming in here, 
why, we will take it up.”’ 


Among the objects of the conspiracy al- 
leged in the indictment was the exclusion of 
mill work and patterned lumber manufac- 
tured in states other than California. Among 
the means and methods alleged was 


“defendants 4 by means of pickets and 
threats to picket, forced the Jones Hardwood 
Company of San Francisco to cancei an order 
for mill work and patterned lumber from the 
Roddis Lumber and Veneer Company of Marsh- 
fleld, Wisconsin . . .”’ 
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At the trial the government introduced a 
letter addressed to Helbing’s local in which 
the Jones Hardwood Company inquired 
whether there were restrictions on certain 
doors manufactured in Wisconsin. During 
the course of the government’s cross-exami- 
nation of Helbing he was again interrogated 
regarding his conversations with Jones. 


Apart from O’Leary’s and Helbing’s par- 
ticipation in the negotiations between the 
unions and the manufacturers, it is clear 
that the grand jury questions bearing on 
their own conduct relating to the exclusion 
of the out-of-state products coming into the 
area had a very substantial relationship to 
the transactions found to restrain commerce 
and a direct tendency to incriminate them if 
other facts were found. To subpoena a per- 
son to appear and testify before a grand 
jury investigating possible unlawful restraints 
on interstate commerce and then force him 
to answer in what manner he kept articles 
of such commerce from being sold, certainly 
is to invade the area of incrimination and 
raise the immunity granted by 15 U.S. C.A. 
§ 32. The trial court erred in refusing to 
dismiss the indictment as to these three 
defendants. 


[No Prejudicial Error in Instructions 
to Jury] 


Those appellants who pleaded not guilty 
and were tried excepted to certain instruc- 
tions such as the following: 


“In this case the question is whether the labor 
union defendants entered into a combination 
with the non-labor defendants whereby the de- 
fendants intended -to or did bring about an 
undue restriction of or interference with inter- 
state commerce in mill work or patterned lum- 
ber.’’ ‘‘If you find that the employer and labor 
union defendants entered into an agreement or 
understanding, oral or written, under the terms 
of which the employer defendants agreed not to 
purchase patterned lumber and mill work manu- 
factured under a lower wage scale than that 
prevailing in the San Francisco Bay Area, in- 
cluding patterned lumber and mill work manu- 
factured in States outside the State of 
California; such an agreement or under- 


surrounding your activities as mentioned in this 
excerpt from the minutes?’’ Answer ‘‘Yes.’’ 
Then the following questions and answers were 
put and given. 

Q. “Would you state them to the Grand 
Jury ?’’ 

A. “Well, every once in a while somebody 
will break out with a rash over there that there 
is a hell of a lot of non-union mill work coming 
in from the North ————.”’ 

Q. “That is, from Washington and Oregon?’’ 

A. “Yes, I guess they don’t come in from 
British Columbia, and they want to know what 
the hell the business agent is doing,—‘How are 
we going to live and work here if that cheap 
work comes in?’ And naturally enough, they 
want me to go out and check on it.’’ 
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Q. ‘‘When you go out and check, what do 
you do?”’ 

A. “Go arounds to all the sidings and look 
them over, and see if there is any cars setting 
on them, and see what is in them.”’ 

Q. “If you find that there is any so-called 
‘hot mill work’ in any cars on any of these 
sidings, what do you do then?”’ 

A. “‘Go to the employer, or the man that is 
purchasing them and try to get him to use local 
made mill work. Now, in using the words ‘mill 
work’ it has to do with moldings—there was a 
time when all surfaced material used to bear 
the label, and the carpenters would not handle 
it unless it did. At present, why, four-side stuff 
can come in; we don’t botheg about it, but if 
there is moldings comes in we object ‘to it.’’ 
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standing would constitute a violation of the 
Sherman Act as charged in the indictment. It 
would constitute no defense under the law, 
either to the employer defendants or to the 
union defendants that the agreement or under- 
standing may have been arrived at in settle- 
ment ofa labor dispute; ...” 


These instructions were covered by an 
overall instruction based upon the rule stated 
in the Hutcheson case. It is “Labor unions 
or their members may join together in pro- 
moting their self-interest, even though their 
acts in so doing may result in an undue 
obstruction of interstate commerce. But they 
can do this only so long as they act in their 
self-interest and do not combine with non- 
labor groups.” There is abundant evidence 
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convincing to us as well as to the jury, that 
the unions did not confine their efforts to 
promoting their self-interest but combined 
with the employers, creating a monopoly 
excluding mill work from other states, for 
their employers’ interest as well. We find 
no prejudicial error in the instructions. 


[Judgment Affirmed in Part and 
Reversed in Part] 


The judgment against all the appellants, 
save Ryan, O’Leary, and Helbing is affirmed. 
As to the latter three, the judgment is re- 
versed and as to:them their immunity requires 
that the indictment should be dismissea. - 


Affirmed in part and reversed in part. 


[] 57,282] State of Oklahoma, ex rel. Leon C. Phillips, the Governor of Oklahoma v. 
American Book Company, a corporation; The Economy Company, a corporation; Follett 
Publishing Company, a corporation; Laidlaw Brothers, Incorporated, a corporation; Laurel 
Book Company, a corporation; Little, Brown and Company, (Inc.), a corporation; Lyons 
and Carnahan, Inc., a corporation; Rand, McNally and Company, a corporation; Row, 
Peterson and Company, a corporation; Charles Scribner’s Sons, a corporation; School 
Supply and Publishing Company, a corporation; The University Publishing Company, a 
corporation; The John C. Winston Company, a corporation; World Book Company, a cor- 
poration; The Southern Publishing Company, a corporation; Augsburg Publishing Com- 
pany, a corporation; South-Western Publishing Company, a corporation; Doubleday, 
Doran & Company, Inc., a corporation; Johnson Apubanine Company, a corporation; The 
Jasper Sipes School Book Depository, a corporation; The William H. Murray Educational 
Foundation, a corporation; J. T. Daniels; Leslie Chambers; A. L. Crable; John Vaughan; 
Henry G. Bennett; A. Linscheid; O. E. Shaw; J. E. Perry; Ed Morrison; Willis Smith; 
Joe C. Scott and W. J. Holloway. 

In the United States Circuit Court of Appeals for the Tenth Circuit. No. 2896. May 
Term, 1944. August 15, 1944. 

Appeal from the District Court of the United States for the Western District of 
Oklahoma. 

The State of Oklahoma has no authority to maintain an action in behalf of private 
persons for treble damages under Section 4 of the Clayton Act. Such action was properly 
dismissed, when it was brought on the relation of the named Governor of the State, and 
no authorized relator was substituted within a six-months period after the expiration of 
the term of the Governor named. 

The three-year statute of limitations in Oklahoma is controlling over actions to recover 
treble damages under the Federal anti-trust laws. The running of the statute was not 
tolled by the nondiscovery of the claim. 

See the Sherman Act annotations, Vol. 1, f 1640.239, 1640.435. / 

For appellant: Gomer Smith (A. L. Beckett was with him on the briefs). 

For appellees: D. A. Richardson and J. B. Dudley (Richardson, Shartel, Cochran & 
Pruet; Dudley, Duvall & Dudley; Keaton, Wells & Johnston; Rainey, Flynn, Green & 
Anderson; Ames, Monnet, Hayes & Brown; Bohanon & Adams; Shirk, Gilliland, Ogden, 
Withington & Shirk; Hatcher & Bond; Leonard Savage; B. B. Blakeney; J. R. Blakeney; 
George D. Mills; Cruce, Satterfield & Grigsby; Wallace G. Hughes; Sims, Handy & 
McKnight; Falkenstine & Fisher; Pierce, McClelland, Kneeland & Bailey; Rittenhouse, 
Webster, Hanson & Rittenhouse; J. Berry King; Busby, Harrell & Trice; Howell Parks; 
Wilson & MclIlvaine; Kirk, Phipps, Campbell & Latting; Thomas P. Holt; Walter L. 
Gray; and Lester A. Jaffre, were with them on the briefs). 

Before PHILLIPS, HUXMAN, and Murrau, Circuit Judges. 


[Nature of Action] 


Puitiips, Circuit Judge: This action was 
brought by the State of Oklahoma, on the 
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relation of Leon C. Phillips, the Governor 
of Oklahoma, to recover treble damages 
for alleged violation of the Sherman Anti- 
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Trust Act’ in the matter of the adoption 
and sale of school textbooks for the com- 
mon schools of Oklahoma. 


[Charges of Complaint] 


The original complaint was filed Decem- 
ber 31, 1942. It alleged a combination and 
conspiracy in restraint of interstate trade 
and commerce for the purpose of controlling 
the adoption of textbooks for the State of 
Oklahoma and the fixing of prices at which 
books adopted should be sold. 

It set out two claims, one on behalf of the 
State and one as trustee for the use and 
benefit “of the parents of the school children 
of Oklahoma.” 


[Motions to Dismiss] 


The defendants filed motions to dismiss 
all those portions of the complaint wherein 
the State undertook to assert a claim in 
behalf of private persons on the grounds 
that the State was not authorized to main- 
tain such an action and the complaint showed 
on its face that such claim was barred by 
limitations. 


[Complaint Amended] 


By an amendment to the original com- 
plaint, it was alleged that the conspiracy 
was hidden and concealed and only came to 
the knowledge of the State in March, 1942. 


[Action Dismissed] 


The trial court held that the State could 
not maintain the action on the claim in be- 
half of private persons and that such claim 
was barred by limitations. It entered an 
order dismissing the action on such claim. 
An appeal was not taken from that order 
within the three-months’ period fixed by 
statute. 


[Amended Complaint Filed] 


On June 7, 1943, the State filed an amended 
complaint in which it omitted all the aver- 
ments with respect to the claim in behalf 
of private persons and the prayer for relief 
in their behalf. The amended complaint was 
not amendatory of the original complaint 
but merely eliminated therefrom such claim. 


[Second Action Dismissed] 


On July 15, 1943, the defendants filed 
motions to dismiss the amended complaint 


115 U. S. C. A. §§ 1 to 7, inclusive. 

2See Savoy Oil Co. v. Hmery, 137 Okl. 67, 277 
P. 1029, 1035; 

State ex rel. Town of Selma v. Liberty Town- 
ship, — Ind. —, 98 N. E. 149; 150; 

State ex rel. Going v. Southwestern Land & 
Timber Co., — Ark. —, 126 S. W. 73, 75. 

State ex rel. Wilson and Wakeman v. Shively, 
10 Or. 267, 268. 

3 Glenn Coal Co. v. Dickinson Fuel Co., 4 Cir., 
72 F. 2d 885, 890; 
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on the ground that the term of office of 
Phillips, as Governor, expired January 11, 
1943, when Robert S. Kerr became the 
Governor of Oklahoma; that more than six 
months had elapsed since the termination 
of the term of office of the relator Phillips; 
and there had been no substitution of a 
relator in the action pursuant to Rule 25(d) 
of the Rules of Civil Procedure for the Dis- 
trict Courts of the United States. The trial 
court sustained the motion and on Septem- 
ber 23, 1943, dismissed the action. 


[Appeal Filed] 


On December 21, 1943, the State filed no- 
tice of appeal. 


[State without Authority to Prosecute Claim] 


Authority of the State to maintain an 
action in behalf of private persons for treble 
damages under 15 U. S. C. A. §15 is not 
given by any statute of Oklahoma and is not 
recognized by the decisions of that State. 
Hence, we conclude that the State was with- 
out authority to prosecute the claim in be- 
half of private persons.’ 


[Action Barred by Statute of Limitations] 


The action in behalf of private persons 
was to recover treble damages under the 
Federal Anti-Trust Act. It was predicated 
upon a liability created by statute. The state 
law of limitations is controlling.* The pe- 
riod of limitations for such an action is 
three years. 12 O. S. 1941 § 95. The statute 
of limitations is a defen$e to an action brought 
in the name of the State for the benefit of 
private persons. . Savoy Oil Co. v. Emery, 
137 Okl. 67, 277 P. 1029, 1035. The running 
of the statute was not tolled by the non- 
discovery of the claim. The claim was not 
one for fraud within the meaning of 12 O. S. 
1941 § 95(3).* 

We accordingly conclude that the claim 
in behalf of private persons was barred by 
limitations. 


[Appeal Not Taken within Statutory. Period] 


Finally, it may be doubted that the court’s 
action in dismissing such claim is open to 
review on this appeal. The court’s order 
finally disposed of that claim and no appeal 
was taken from the order within the three- 
months’ statutory period. 


Chattanooga Foundry and Pipe Works v. City 
of Atlanta, 203 U. S. 390, 397; 

Barnes Coal Corp. v. Retail Coal Merchants 
Ass’n, 4 Cir., 128 F. 2d 645, 647. 

4 International Ladies’ G. W. Union v. Don. 
nelly G. Co., 8 Cir., 119 F. 2d 892, 894; 

Cummings v, Board of Education, — Okl. —, 
125 P. 2d 989, 993. 

See, also, Foster & Kleiser Co. v. Special Site 
Sign Co., 9 Cir., 85 F. 2d 742, 750, 751. 
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[Substitution of Relator Necessary] 


Counsel for the State urge that the claim 
asserted in the amended complaint belonged 
to the State; that, therefore, it was un- 
necessary to name a relator; and that no 
substitution was necessary under Rule 25(d), 
supra, 


The rule laid down by the better-considered 
cases is that an action instituted in the name 
of the state for its own behalf must, of ne- 
cessity, be brought on the relation of some 
person authorized to act for the state since 
it can only act through the instrumentality 
of an agent authorized by statute or em- 
powered by recognized principle of law to 
act in its behalf.® 


The reason for the rule is obvious. A 
state can only act through an agent duly 
authorized and, of necessity, there must be 
some person before the court throughout 
the proceeding to represent the state and to 
control and direct the proceeding in behalf 
of the state. 


The courts of Oklahoma have not passed 
directly on the question but the practice 
in Oklahoma in actions brought by the 
State in its own behalf is to name a relator.® 


There are some decisions which indicate 
a relator need not be named where the ac- 
tion is by the state for its own benefit." 
But clearly the state must be represented 
by an agent authorized to act. Here, the 
action was instituted on the relation of 
Phillips, Governor, who was authorized to 
act in behalf of the State. However, when 
he ceased to be Governor, he no longer was 
authorized so to act and it was necessary 
that an authorized agent be substituted to 
direct and control the proceeding in behalf 
‘of the State. 


5 Commonwealth v. Helm, — Ky. —, 173 S. W. 
389, 391, 392; 

State ex rel. Atty. Gen. v. Cunningham, 81 
Wis. 440, 51 N. W. 724, 726; 

Commonwealth v. McGovern, — Ky. —, 75 
S. W. 261, 265; 

People v. Navarre, 22 Mich. 1, 3; 

Succession of Marie Francoise Prudence 
D’Aquin-State Treasurer v. Cavelier, 9 La, Ann. 
400, 402. 

6 State ex rel. Tankersley v. Griffith, — Okl. 
—, 42 P. 2d 861; 

State of Oklahoma ex rel. Vassar v. Missouri- 
Kansas-Texas R. Co., D. C. Okl., 29 F. Supp. 
968; 

State of Oklahoma ex rel. McVey v. Magnolia 
Petroleum Co., 10 Cir., 114 F, 2d 111. 

‘Fry v. The State, on the Relation of Ristine, 
Auditor of State, 27 Ind. 348, 349; The Attorney 
General v. The Delaware and Bound Brook R. 
C05, 27Ne SEd.c1; 5. 

It is the usual practice in those jurisdictions, 
however, to name a relator. See The Attorney 
General v. The Delaware and Bound Creek R. 
Cow 27 Ny Je uO lee: 
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[Dismissal Proper] 


We accordingly conclude that the trial 
court properly dismissed the action for 
failure to substitute an authorized relator 
within the six-months’ period, pursuant to 
Rule 25(d), supra® 


The judment is affirmed. 


[Dissenting Opinion] 


HUXMAN, Circuit Judge, dissenting: There 
are two lines of authorities, one holding that a 
state may maintain an action in which it is the 
real party in interest in its own name, without 
a relator,1 and the other holding that such an 
action may be maintained only by a relator.? 
Oklahoma has not squarely passed upon the 
question. In Simpson v. Hill, 263 P. 635, the 
Oklahoma Supreme Court held that the state 
was a political entity or sovereign. The state 
being an entity, I fail to see why it may not 
proceed in its own name and right, the same as 
any other legai entity. Of course a state can 
act only by an agent. That is likewise true of 
a corporation, which is a legal entity. Not- 
withstanding that an action by a corporation 
must be authorized by a proper representative, 
it is not necessary that it be maintained by a 
relator. I see no reason why the rule should 
be otherwise when the legal entity is the state. 

Whether an action has been authorized may 
be made a matter of defense. There must, how- 
ever, be a presumption that a person, either 
natural or artificial, having the right to main- 
tain an action, has authorized the institution of 
the action filed in court. I cannot agree with 
the statement in the majority opinion that a 
sovereign state can maintain an action only 
through the instrumentality of an agent au- 
thorized by law to act for it. The right of a 
state to maintain an action is inherent in its 
sovereignty. The right to direct the institution 
of the action resides in the officer charged with 
the administration of the law out of which the 
action arises. In the absence of a contrary 
statutory declaration, the governor is the officer 
charged with the execution of the laws of the 


Shook v. The State, on the Relation of Stev- 
ens, Auditor, 6 Ind. 113, 115; 

McCaslin v. The State, ex rel. Hvans, Auditor 
of State, 44 Ind. 151, 182. 

8 State of Oklahoma ex rel. McVey v. Magno- 
lia Petroleum Co., 10 Cir., 114 F. 2d 111, 114; 

State of Oklahoma ex rel. Vassar v. Missouri- 
Kansas-Texas R. Co., D, C. OKl., 29 F, Supp. 
968. 

1590 C. J. § 486; Fry et al. v. The State, on the 
relation of Ristine, Auditor of State, 27 Ind. 
348; Attorney General v. The Delaware & Bound 
Brook R. Co., 27 N. J. Equity 1; Laussat’s Fon- 
blancque, Page 5, N.; Mitford’s Pleading by 
Jeremy, 99; 1 Newland’s Practice, 55; Blake’s 
Chancery Practice, 40; Cooper’s Equity, 101, 
102; Hines v. Stahl (Kan.), 99 P. 273; Georgia 
uv. Evans, 316 U. S. 159. This action was brought 
in the name of the state without a relator. 
While the precise question is not discussed, the 
Supreme Court states that Georgia was a person 
within the meaning of the Sherman Anti-Trust 
Act. 

2 See cases cited in Note 5, majority opinion. 
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state. In his administration of the affairs of 
the state, he may, and it becomes his duty to 
direct the institution of all actions necessary to 
protect the interests of the state. But it is 
not required that he bring the action as relator. 
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preme Court of Oklahoma, I choose to follow 
the line of reasoning which holds that a right 
belonging to a state may be enforced in an 
action brought in its own name and without a 
relator. 


In the absence of a pronouncement by the Su- 


157,283] Container Patents Corporation v. Kyle E. Stant and Stant Manufactur- 
ompany. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 
October Term, 1943, April Session, 1944. June 10, 1944. 143 Fed. (2d) 170. 


Appeal from the District Court of the United States for the Southern District of 
Indiana, Indianapolis Division. 


In a suit by a patent licensor against licensees to recover royalties, defendant 
licensees’ defense that plaintiff is attempting to extend its patent monopoly to unpatented 
articles can not be presented to an appellate court when it was not presented to the 
trial court. Assuming, however, that the issue was presented to the trial court, the 
absence of any findings by the court is equivalent to a finding against defendants, whose 
burden it was to sustain this proposition. 

See the Sherman Act annotations, Vol. 1, { 1660.301. 


For plaintiff-appellee: Ralph G. Lockwood, Elmer L. Goldsmith, James C. Ledbetter 
For defendants-appellants: Harold B. Hood. 


ing 
No. 8467, 


Before EvANS, KrrnEr, and Minton, Circuit Judges. 


[Nature of Suit] 


Minton, Circuit Judge: The plaintiff- 
appellee sued the defendants-appellants to 
recover royalties under a patent license con- 
tract. The validity and the ownership of 
the patent are not questioned. Neither is 
this a question of infringement. It is an 
ordinary suit to recover royalties under a 
license contract. The jurisdiction of this 
Court is based upon diversity of citizenship. 


[Question Presented] 


The question presented here is whether 
or not the defendants used the plaintiff's 
patent and, if so what royalties were due. 
The District Court made findings of fact 
and determined in its conclusions of law 
that the defendants were accountable to the 
plaintiff for unpaid royalties. The matter 
was referred to a master who concluded that 
the defendants had failed to pay royalties 
in the sum of $21,479.79, plus interest. The 
court approved the master’s report and en- 
tered judgment for the plaintiff in the sum 
of $29,816.08. From this judgment, the de- 
fendants gave notice of appeal. 

The sufficiency of the pleadings was not 
challenged. The fairness of the trial was 
not questioned. There were no exceptions 
to the court’s findings of fact or its con- 
clusions of law. In fact, no points at all 
were saved below. The only question that 
comes to us is whatever a notice of appeal 
presents where the judgment rests upon 
findings of fact sufficient to support it. 
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[Trial Court’s Findings] 


As to jurisdiction, the trial court found that 
diversity of citizenship existed between the par- 
ties, and as to the license agreement it found 
the following facts: The Stant Manufacturing 
Company, a corporation in which the defendant 
Kyle E. Stant and his brother own a controlling 
interest, has from 1923 up to the present time 
been actively engaged in the manufacture and 
sale of automobile radiator caps. The Ryan 
Sales and Engineering Company of Detroit was 
the corporation’s sales representative until 1934 
and the defendant Kyle E. Stant operated out 
of that office. On February 1, 1927, the defend- 
ant Kyle E. Stant and the plaintiff entered into 
a license agreement which gave the defendant 
Kyle E. Stant or his agents an exclusive license 
to employ and embody the mechanical devices 
of Patent No. 1,469,567 in the manufacture of 
radiator caps. The contract provided for a 
minimum royalty of $150 per year and 15¢ for 
each 100 caps in excess of 100,000 manufactured 
and sold per year which embodied features of 
the patent. 

Beginning with the year 1928 Kyle E. Stant 
reported the number of ‘‘caps furnished’’ each 
year under the license. The only caps reported 
and upon which royalties were paid, however, 
were hinged radiator caps. No report or pay- 
ment of royalties was made for the non-hinged 
radiator caps, which Stant also manufactured. 
Thus, earned royalties in addition to the mini- 
mum royalty were paid only in the years 1930 
and 1931, since the innovation of placing radia- 
tor caps under the hoods of automobiles re- 
Moved the need of a hinged cap. 

The patent supporting the license agreement 
was surrendered upon the granting of a reissue 
(No, 21,229) October 3, 1939, but the licensee 
continued the license under the reissue patent. 
paying the minimum royalty due. 
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The court further found that neither the pat- 
ent nor the reissue was ambiguous, each defining 
a cap structure or sealing method for a con- 
tainer having an opening which May comprise 
an automobile radiator. The device or feature 
of the licensed cap referred to by the licensee 
in his correspondence with the licensor as a 
“diaphragm for radiator caps,’’ the ‘‘Whiting 
spring disk,’’ or a “‘brass tension disk mounted 
in filler caps,’’ is present in the non-hinged caps 
as well as in the hinged caps, although only on 
the latter did the licensee place a license patent 
notice or pay royalties. The court found that 
the prior art does not lend itself to a construc- 
tion of the license or patent such as to distin- 
guish between a hinged and a non-hinged cap, 
and a consideration of the prior art shows that 
the defendants did not follow it but embodied 
their own inventions and ideas in the ‘‘mechan- 
ical sealing method”’ of the licensed patent. The 
court found that the license agreement extended 
to and included non-hinged radiator caps em- 
bodying a resilient inner cover, disk or dia- 
phragm. 

The court further found from the evidence 
conduct and acts of the defendants establishing 
a privity of relationship and an inseparable joint 
engagement in the business of manufacturing 
and selling radiator caps under the terms of the 
license agreement. Thus it will be seen that 
the trial court found all of the essential facts in 
favor of the plaintiff. It is not argued here 
that these findings were unsupported by sub- 
stantial evidence, and our examination of the 
record discloses an abundance of evidence to 
support them. 


[Defendants’ Contention] 


The defendants seek to avoid their lia- 
bility by claiming that they were licensed 
to manufacture only an unpatented element 
of the patent combination and that this ele- 
ment, was unpatentable, being within the 
prior art. They argue that the plaintiff’s 
attempt to collect royalties on the manufac- 
ture of these caps is an inequitable effort to 
extend the monopoly of the patent to un- 
patented articles, within the rule of Carbice 
Corporation of America v. American Patents 
Development Corporation, 283 U. S. 27, 51 
S. Ct. 334, 75 L. Ed. 819, and Mercoid Cor- 
poration v. Mid-Continent Investment Co., 320 
U.S. 661, 64 S. Ct. 268, 88 L. Ed. 262. 
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[Question Not Presented Below; Finding 
Agamst Defendants} 


As to this defense, it is sufficient to say 
that it was not presented to the court below 
and it cannot be presented here for the 
first time. New York Life Ins. Co. v. Cal- 
houn, 114 F. 2d 526, 543; Ramming Real 
Estate Co. v. United States, 122 F. 2d 892; 
Hutchinson v. Fidelity Investment Association, 
106 F. 2d 431, 436; Towle v. Pullen, 238 Fed. 
107, 111. The only places in the record 
where the point is mentioned are the open- 
ing statement of counsel, the objections to 
the master’s report (which could not have 
considered the issue at all), and the state- 
ment of point to be urged on appeal. None 
of these references seems to us to have 
adequately presented the issue to the trial 
court. But even assuming that this question 
had been presented to the trial court, the 
absence of any findings by the court thereon 
is equivalent to a finding against the de- 
fendants, whose burden it was to sustain 
this proposition. The contract itself is not 
capable of a construction that the right to 
manufacture only one element of the patented 
combination was granted to the defendants 
by the plaintiff. The construction which 
the defendants themselves put upon the con- 
tract recognized that in the manufacture of 
hinged radiator caps they were using the 
plaintiffs patent, and they paid royalties for 
that privilege. If the defendants were liable 
under the license contract to pay royalties 
for the manufacture of hinged radiator caps, 
they were also liable for the manufacture 
of non-hinged radiator caps, since the trial 
court expressly found that the license agree- 
ment extended to and included non-hinged 
radiator caps. So, if the question could be 
raised here, the unchallenged findings of the 
trial court are against the defendants and 
such findings are supported by substantial 
evidence in the record. 


[Judgment for Plaintiff Affirmed] 


There is no error in this record and the 
judgment of the District Court is affirmed. 
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[157,284] The Pepsodent Company v. Krauss Company, Ltd. 


In the United States District Court for the Eastern District of Louisiana, New Orleans 
Division. Civil Action No. 660. August 24, 1944. 


Section 2 of the Louisiana Fair Trade Act, prohibiting the sale of a commodity at 
less than the price stipulated in a fair trade contract even though the ‘seller is not a party 
to such contract, is held valid over the objection that it conflicts with Section 1 of the 
Sherman Act. The legislative history of the Miller-Tydings amendment to the Sherman 
Act leaves no doubt that Congress enacted the amendment with full knowledge of the 
provisions in state fair trade acts making resale price maintenance effective against non- 
contracting retailers, and that it was the intention of Congress to remove every obstacle 
which would hinder the free enforcement by the states of the provisions of their local 


fair trade acts in such fashion as their respective legislatures saw fit. 


See the Sherman Act annotations, Vol. 1, J 1250; the Commentary on Resale Price Maintenance, 
Vol. 2, 1.7128, 7132, and 7308; and the Louisiana Fair Trade Act, Vol. 2, {| 8324. 


For plaintiff: Monroe and Lemann, Walter J. Suthon, Jr., Taylor, Miller, Busch and 


Boyden, and Robert F. Carney. 
For defendant: 


Milling, Godchaux, Saal and Milling, and L. K. Benson. 


BoraHu, District Judge, rendered the opinion. 


Matter Before Court 


[Digest] This action was brought to en- 
join defendant from wilfully and knowingly 
advertising, offering for sale or selling the 
commodities which bear, or the labels or 
containers of which bear, the trade-marks 
and name of the plaintiff, at less than the 
minimum prices prescribed by plaintiff un- 
der and pursuant to its contracts with re- 
tailers entered into in conformity with the 
Louisiana Fair Trade Act. A preliminary 
injunction has issued, and the matter now 
before the court is defendant’s motion for 
judgment on the pleadings. 


Ground of Defendant's Motion 


The motion sets forth that defendant is 
entitled to a judgment for the reason that 
Section 2 of the Louisiana Fair Trade Act 
conflicts with Section 1 of the Sherman Act, 
and is hence invalid. 


Action Predicated on Section 2 of 
Fair Trade Act 


There is no claim on the part of plaintiff 
that it entered into any contract with de- 
fendant pursuant to the provisions of Sec- 
tion 1 of the Fair Trade Act. Consequently 
plaintiff’s action is predicated entirely upon 
Section 2. 


Construction of Miller-Tydings Amendment 


The determination of this case turns upon 
the construction of the Miller-Tydings 
amendment to Section 1 of the Sherman 
Nets 


Defendant's Contention 


Defendant contends that the mere fact 
that Congress, by enactment of the Miller- 
Tydings amendment, has removed the pro- 
hibition against combinations in restraint 
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of trade insofar as the parties to a fair trade 
contract are concerned is not evidence of 
the fact that it intended to make resale price 
maintenance enforcible against retailers who 
would not enter into such contracts. 


Plaintiff's Contention 


Plaintiff contends that the legislative 
history of the Miller-Tydings amendment 
makes it clear that Congress intended to 
leave each state free to deal in its own dis- 
cretion with the problem of resale price 
maintenance and not to leave that subject 
governed, in a hybrid fashion, by local law 
as to the activities of contracting retailers 
and by federal law as to the competing ac- 
tivities of non-contracting retailers. 


Legislative History of Miller-Tydings 
Amendment 


The text of H. R. 1611 was substantially 
the same as the Miller-Tydings amendment 
as enacted. S. 100 was identical save for a 
few immaterial variances in phraseology. 
A report submitted by the Chairman of the 
Federal Trade Commission, upon the Presi- 
dent’s request, pointed out that fair trade 
acts require wholesalers and retailers to 
conform to resale price maintenance con- 
tracts to which they are not parties. H.R. 
7472 was amended in Senate Committee 
hearings to add the provisions of H. R. 1611 
and S. 100. Senator King, a vigorous op- 
ponent of the Miller-Tydings amendment, in 
a minority report made it plain that he like- 
wise fully understood that the proposed 
legislation would make state statutory resale 
price maintenance effective against non- 
contracting sellers. In his speech on the 
floor of the Senate he expressed the same 
view. During the debate on the proposed 
amendment, Senator Tydings emphasized 
that the purpose of the measure was to 
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“back up” the fair trade statutes enacted by 
the various states. Mr. McLaughlin, a 
member of the Committee on the Judiciary 
of the lower house, when the conference 
report upon H. R,. 7472 was being debated 
in the House, discussed the objection that 
H. R. 1611 would impose a penalty upon a 
seller of merchandise for selling such mer- 
chandise below the minimum price agreed 
upon in a contract to which he is not a 
party, saying that the respective states in 
the exercise of their wisdom and judgment 
imposed the penalties provided in the re- 
spective state acts, and H. R. 1611 merely 
makes effective the law which has been en- 
acted by the respective state legislatures to 


Court Decisions 
U.S. v. San Francisco Electrical Contractors Ass’n Inc. et al. 


57,473 


The Court does not agree with defend- 
ant’s contention that the bills are not sub- 
stantially idéntical. 

The history of the legislation leaves no. 
doubt that Congress enacted the Miller- 
Tydings amendment with full knowledge 
of the provisions in state fair trade acts 
making resale price maintenance effective 
against non-contracting retailers, and that it 
was the design and intention of Congress to 
remove every obstacle which would hinder 
the free enforcement by the states of the 
provisions of their local fair trade acts in 
such fashion as their respective legislatures 
saw fit. 

Defendant's Motion Denied 


govern transactions within their own 


The motion of defendant for judgment on 
borders, 


the pleadings must be denied. 


[757,285] United States v. San Francisco Electrical Contractors Association, Inc., 
et al. 


In the District Court of the United States for the Northern District of California, 
Southern Division. No. 26893-R. September 5, 1944. 

Employers may combine for the mutual protection of their interests. Employers and 
employees may bargain collectively. They may, in so doing, by restrictions on the use 
of men or equipment, affect the flow of goods in interstate commerce. Such results are 
not the direct interference with interstate commerce which the Sherman Act forbids. 

Acts of employers seeking control of a trade through the open shop or of employees 
to achieve a like control through the closed shop, or other indirectly restrictive practices 
of employers or unions are immunized by the impact of the Clayton and Norris-LaCuardia 
Acts on the Sherman Act. However, boycotts, or other discriminatory practices, such 
as stoppages or direct agreements not to work on equipment or materials originating 
outside of the state, or to give preference to local products, are not immune. 

It is held not a violation of the Sherman Anti-Trust Act when electrical contractors, 
acting through associations, agreed upon prices for labor, materials, and jobs, and when 
unions agreed to enforce compliance of contractors by withdrawing labor if contractors 
failed to comply. If there was any effect upon the quantity of electrical materials shipped 
into the state, it was the consequential, remote and unsubstantial result of a legitimate 
refusal of electrical contractors, aided by the unions, to undertake composite electrical 
construction work, except in compliance with certain standards and practices which do 
not, in themselves or in their effect, do violence to the freedom of commerce which the 
anti-trust acts seek to insure. 

When electrical articles originating in interstate commerce are shipped by manufac- 
turers outside of the state to their local agents within the state, upon whose shelves they 
rest until purchased by electrical contractors to be used in building electrical systems, 
the articles are not in the flow of interstate commerce when they become co-mingled in 
a locally completed process. The continuity is broken, if not when they reach the shelves 
of the manufacturers’ agents, at the latest when they are purchased from them by the 
contractor, not for resale, but for processing. It is inconceivable that employers and em- 
ployees should not be able to join in exercising control over bidding in order to stabilize 
a purely local industry, when by so doing they are not increasing the resale price of a 
specific article originating in interstate commerce, but, at most, limiting the sales-field 
of a manufactured structure, into the making of which enters not only separate parts 
which may have once been in interstate commerce, but a combination of many of them, 
rebuilt into a whole, by the skills and craftsmanships of both management and labor. 


See the Sherman Act annotations, Vol. 1, | 1021.581, 1230.351, 1280.175. 

For the United States: James McI. Henderson and Joseph L. Alioto, Special As- 
sistants to the Attorney General; Frank Loughran, Lawrence T. Somerville, and Stephen 
Maffini, Special Attorneys, Department of Justice. 
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Harold C. Faulkner and Walter J. Walsh for San Francisco Elec- 


trical Contractors Association, Inc., and others; Edwin V. McKenzie and J. H. Sapiro 
for Local Unions No. 6 and 593 and others; James B. O’Connor and_ Roscoe D. Jones 
for Electrical Contractors’ Association of Alameda and Contra Costa Counties, Inc., and 


others; all of San Francisco, California. 


YANKwIicH, District Judge, rendered the opinion. 


Charges of Indictment 


[Digest] The indictment charges that 
certain unions combined with their em- 
ployers to fix prices on electrical equipment 
moving in interstate commerce, to exclude 
such equipment from the San Francisco 
market, and to increase the cost of electrical 
equipment moving in interstate commerce 
in that market in violation of Section 1 of 
the Sherman Anti-Trust Act. 


Defendants 


In the employer group of defendants are 
the San Francisco Electrical Contractors 
Association, the Electrical Contractors 
Association of Alameda and Contra Costa 
Counties, the Electrical Industry Depository 
of California, and corporations and indi- 
viduals engaged in the business of electrical 
contracting. 

In the employee group are Local No. 6, 
International Brotherhood of Electrical 
Workers, Local Union No. 595, Interna- 
tional Brotherhood of Electrical Workers, 
and certain officials of the two local unions 
and of the International. 


Equipment Involved 


A large portion of electrical equipment is 
manufactured outside California by national 
manufacturing concerns, and distributed in 
the state through their local sales agents. 
The contractors purchase the materials from 
local agents or other jobbers. 


Motions Before Court 


Some of the testimony introduced was ad- 
mitted as to certain defendants only. The 
government, at the conclusion of its case, 
has moved to apply it to all. Defendants, 
in turn, have moved to limit the testimony so 
introduced to particular defendants, or, in the 
alternative, that the testimony be stricken 
as to the others. At the same time each 
defendant has requested a directed verdict 
or a dismissal upon the grounds: (1) The 
evidence is insufficient to warrant submis- 
sion to the jury. (2) The indictment fails to 
charge a violation of the Sherman Act. 
(3) The evidence is insufficient to constitute 
a combination and/or conspiracy in restraint 
of trade. (4) The evidence fails to prove 
the offense set forth in the indictment. (5) 
If any conspiracies have been proven, they 
are separate and distinct conspiracies and 
not the particular conspiracy charged. (6) 
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There is no evidence of a combination be- 
tween Local 595 or Local 6, or any of their 
officers or any officer of the International, 
or the San Francisco Electrical Contractors 
Association, or any individual firm in the 
San Francisco group with the Electrical 
Contractors Association of Alameda and 
Contra Costa Counties. (7) There is not 
sufficient evidence to sustain the charge that 
there was a violation of the Sherman law in 
respect to any article of commerce moving 
between the states. 


Demurrer to Indictment Previously Overruled 


The sufficiency of the indi¢tment need not 
be considered, a demurrer to it having been 
overruled. 


Fundamental Legal Question 


The fundamental legal question which un- 
derlies the other motions is whether the 
evidence shows restraint of interstate com- 
merce. 


Aim of Sherman Act 


The general aim of the Sherman Anti- 
Trust law is to suppress combinations to 
restrain competition and attempts to monopo- 
lize by individuals and corporations and thus 
maintain freedom of commerce between the 
states. 


Local Activities Interfering with Interstate 
Commerce within Sherman Act 


In interpreting the commerce clause of 
the Constitution, the line of demarcation be- 
tween interstate and local activities is gradu- 
ally being obliterated by judicial decision. 
As the law now stands, activities strictly 
local which interfere with interstate com- 
ate come under the interdiction of the 

Ct 


Rights of Employers and Employees 


Workmen have the right to organize. 
Employers may combine for the mutual pro- 
tection of their interests. Employers and 
employees may bargain collectively. They 
may, in so doing, or in enforcing their de- 
mands, by strikes, lockouts, restrictions on 
the use of men or equipment, affect the 
flow of goods in interstate commerce. In 
the light of the Clayton and the Norris-La- 
Guardia Acts, such results are not the direct 
interference with interstate commerce which 
the Sherman Act forbids. New Negro AI- 
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liance et al. v. Sanitary Grocery Co., 303 U. S. 
552; U. S. v. Hutcheson et al., 312 U. S. 218; 
Apex Hosiery Co. v. Leader, 310 U. S. 469; 
Milk Wagon Drivers’ Union v. Lake Valley 
Farms Products, Inc., 311 U.S. 91. 


Association Members Required to Use 
Price Book 


The code of law of the contractors as- 
sociations called for registration with the 
association of every electrical installation 
job which cost more than fifty dollars. 
Members were required to use the prices set 
out in a Cost Electrical Price and Data 
Book, covering both materials and labor. 


Control of Prices Unlawful 


Direct control of prices of articles mov- 
ing in interstate commerce, no matter how 
achieved, either in the state of origin, or in 
the state of destination, is a restraint within 
the Sherman Act, because it eliminates com- 
petition. U.S. v. Univis Lens Co., 316 U. S. 
pate U. S. v. Masonite Corp., et al., 316 U.S. 

Survey Meetings; Price Fixing; 
Allocation of Job 


The San Francisco Association arranged 
quantity survey meetings, presided over by 
a survey chairman. The chairman would 
sometimes fix arbitrarily the price at which 
a job was to be done. Then he would al- 
locate the job to a particular contractor, 
who would put in the low bid, and the other 
contractors attending the meeting would 
put in higher bids. 


Agreement between Contractors’ Associations 
and Labor Untons 


Each of the two contractors’ associations 
entered into agreement with the labor union 
in its territory, which gave the members of 
the association preference in being supplied 
with labor over the non-members. 


Bid Depository Plan 


Under a bid depository plan, if the job 
was to be competitive, a closing time for 
bids was fixed by the customer or by the 
registry office. After the closing time, the 
job and the prices became frozen for ninety 
days, no one being permitted to make an- 
other bid. When the bid was awarded, any 
bidder could ask for a review of the bid, by 
the association, in order to determine the 
reason for any great differential between 
the bids. When the association found that 
there was violation, the case was sent to 
arbitration, in which proceeding, liquidated 
damages might be assessed against the 
offending bidder. : 

Failure to go through the depository sys- 
tem, or acceptance of bids outside of it, or 
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within the frozen period, resulted in threats 
by union representatives to withdraw union 
members from the job, or actual withdrawal 
until compliance or payment of fine. The . 
assistance of the local union in securing 
compliance with these practices of the con- 
tractors, at first a mere matter of comity, 
was in 1939 reinforced by a contract be- 
tween the local union and each contractor, 
requiring compliance by the contractor with 
the fair trade practice rules of the association. 


Inquiry for Determination 


The inquiry in this case is: Does the 
evidence show a violation of the Sherman 
Anti-Trust law, through direct control of 
prices, resulting in an increase in cost to 
the consumer, and restricting the amount of 
electrical equipment shipped into the San 
Francisco Bay Area in interstate commerce 
from other states? 


Interstate Commerce Defined 


Interstate commerce is defined in Addy- 
ston Pape & Steel Co. v. U. S., 175 U. S. 211. 


Acts of Employers and Employees Immunized 


Acts of employers seeking control of a 
trade through the open shop or of em- 
ployees to achieve a like control through 
the closed shop or other indirectly restric- 
tive practices of employers, or unions, in- 
cluding prevention of use of machines and 
appliances originating in interstate com- 
merce, are immunized by the impact of the 
Clayton and Norris-LaGuardia Acts on the 
Sherman Anti-Trust law. 


Discriminatory Practices Not Immune 


However, boycotts, or other discrimina- 
tory practices, such as stoppages or direct 
agreements not to work on equipment or 
materials originating outside of the state, 
or to give preference to local products, are 
not immune. 


Lumber Products Case Distinguished — 


Lumber Products Association Inc. v. U. S. 
(CCA-9; 1944) applied these norms to a 
combination between labor unions and em- 
ployers, the object of which was not to 
regulate conditions of labor which might 
incidentally affect commerce indirectly, but 
to monopolize interstate commerce. The 
Court drew the line strictly between the 
licit and illicit in contracts of this character. 

Theoretically speaking, there was no labor 
dispute here. But clearly each union was 
bargaining collectively with each contractor. 
They were binding themselves by mutual 
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undertakings relating, not exclusively to the 
depository scheme, but to conditions of em- 
ployment generally. The requirement as to 
the observance of the depository rules was 
one of forty-two clauses contained in the 
agreement. It was not even referred to by 
name, but was included in a single clause, 
general in character, in which the employer 
agreed to comply with “all Fair Trade 
Practice Rules of the Electrical Contractors 
Association of Alameda and Contra Costa 
Counties, in accord with the laws of the 
State of California.” 


What distinguishes this case from the 
Lumber Products case and other cases of 
this character is the total absence of restric- 
tive features, such as agreements not to 
work, or actual refusal to work, on electrical 
equipment originating out of the state. 
There is no evidence showing any direct or 
actual stoppage. One paragraph in the in- 
dictment indicates conclusively that what 
the government had in mind was not direct 
stoppage, but only the consequential effect 
claimed to flow from price increases. The 
evidence shows that the manufacture of 
electrical equipment entering the state is 
controlled by three or four large, nation- 
wide manufacturers. The quantity of ma- 
terials they ship to their sales agencies, and 
the prices at which they sell them have not 
been shown to be effected by any agreement 
between electrical contractors and unions. 
But even if such result could be deduced, 
by inference, from the facts in the case, 
it was not the product of any combination 
to fix prices of electrical equipment. It was, 
at best, the consequential, remote and un- 
substantial result of a legitimate refusal of 
electrical contractors, aided by the unions, 
to undertake composite electrical construc- 
tion work, except in strict observance of, 
and compliance with, certain standards and 
practices which do not, in themselves, or 
in their effect, do violence to the freedom 
of commerce which the anti-trust acts seek 
to insure. And even this conclusion is 
grounded upon the assumption, not sup- 
ported in the record, that the evidence shows 
concert of action between all the named 
groups and individuals, who are made de- 
fendants in this case. 


No Continuity of Interstate Commerce 


Assuming that concert of action existed, 
its effect was merely that bidding for elec- 
trical work within a limited area was con- 
trolled artificially through the depository 
system. But the contractors did not sell 
electrical supplies. They built electrical 
systems. Adopting a broad view of the doc- 
trine of the continuity of the flow in inter- 
state commerce, there is no such continuity 
here. The electrical contractor does not buy 
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articles in interstate commerce for resale. 
He buys them locally, for his own use in 
building electrical systems. The electrical 
contractor processes the electrical articles 
into a combination which he sells at a price, 
in which enters as only one of the elements, 
the price of the articles. When articles 
originating in interstate commerce become 
co-mingled in a locally completed process, 
they are not in the flow of commerce. The 
continuity is broken, if not when they reach 
the shelves of the manufacturer’s agent, at 
the latest when they are purchased from 
him by the contractor, not for resale, but for 
processing. 

Limitations of bidding as to time and per- 
sons are no more a restraint on interstate 
commerce than is territorial restriction of 
outlets for dealing in articles originating in 
interstate commerce, such as automobiles, 
and the servicing and selling of supplies. 
Boro Hall Corp. v. General Motors Corp., 124 
Fed. (2d) 822, 130 Fed. (2d) 196. 


The most that the depository system 
achieved was to substitute limited and re- 
stricted for unlimited and unrestricted bid- 
ding. It did not prevent an electrical 
contractor from doing business as a free lance 
outside of the depository system. ‘The rec- 
ord shows that many did so, without hin- 
drance either by the contractors or the 
unions. 

The result achieved involved neither com- 
merce nor the restriction of it through price 
control or obstruction of flow of electrical 
materials in interstate commerce. 


Agreement to Build Not Agreement of Sale 


An agreement to build a structure accord- 
ing to another’s plans and specifications is 
not an agreement of sale of any of the ma- 
terials which may enter into its composition. 


Computation of Prices Not a Separate 
Transaction 


Concede that a contractor’s computation 
of prices was made according to formula 
described in the Price and Data Book, and 
that it would fall under the interdiction of 
the price-fixing cases adverted to, if it 
were a separate transaction. Yet, it is not 
such, but is a part of a broader undertaking 
to do electrical coristruction, in the comple- 
tion of which the materials may be used. 
It is integrated into the whole and cannot 
be severed from it. In many instances, the 
San Francisco Association, on review of 
bids, determined that differentials were due, 
not to failure to use the Price and Data 
Book, but to additional engineering or to differ- 
ences in the interpretation of specifications. 
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Employers and Employees May Stabilize 
Local Indusiry 


It is inconceivable that employers and em- 
ployees should not be able to join in exercis- 
ing control over bidding in order to stabilize 
a purely local industry or craft, when by so 
doing they are not increasing the resale 
price of a specific article originating in inter- 
state commerce, but, at most, limiting the 
sales-field of a manufactured structure, into 
the making of which enters not only sepa- 
rate parts which may have once been in 
interstate commerce, but a combination of 
many of them, rebuilt into a whole, by the 
skills and craftsmanships of both manage- 
ment and labor. The interference with in- 
terstate commerce, if any results from this, 
is indirect and unsubstantial, and not of the 
character forbidden by Section 1 of the 
Sherman Act. 


No Evidence as to Certain Individual 
Defendants 


As to some of the individual defendants, 
the rules of agency in criminal law forbid 
holding them criminally responsible for the 
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acts of their groups which they did not 
either commit, counsel, encourage or direct. 
U. S. v. Food & Grocery Bureau, 43 Fed. 
Supp. 965. To illustrate, D. W. Tracy was - 
the president of the International. A letter 
with his “facsimile” signature was admitted 
in evidence. There is no evidence that Tracy 
wrote the letter. The identifying letters on 
it are not his. This, in view of ordinary 
business practices, would indicate that he did 
not even dictate the letter. Nor does the 
record show that he affixed his signature to 
it. There were at least six persons in the 
International’s office who had authority to 
affix his facsimile signature to any document 
which he was required to sign. 


Cause Dismissed 


The conclusion reached calls for a denial 
of the government’s motion to apply the 
testimony to all the defendants and the 
granting of the motions of the defendants to 
strike and to dismiss. 

The cause is dismissed as to each defend- 
ant and the jury is discharged. 


National Distillers Products 


Hiram Walker, Inc. v. United States. Schenley Distillers Corporation v. United States. 


Seagram-Distillers Corporation v. United States. 


States. J. E. Speegle v. United States. 


In the United States Circuit Court of Appeals for the Tenth Circuit. 
May Term, 1944. August 26, 1944. 


2799 inclusive. 


McKesson & Robbins, Inc. v. United 


Nos. 2792 to 


Appeals from the District Court of the United States for the District of Colorado. 


United States v. Safeway Stores, Incorporated (Maryland), et al. 


United States v. 


The Kroger Grocery & Baking Company et al. 


In the United States Circuit Court of Appeals for the Tenth Circuit. 


May Term, 1944. August 26, 1944. 


Nos. 2807, 2808. 


Appeals from the District Court of the United States for the District of Kansas. 


As the Sherman Act is couched in general language, it is not sufficient for an indict- 
ment to charge the offense in the words of the statute. An indictment must descend to 
particulars and allege the constituent ingredients of which the crime is composed. The 
time of the conspiracies is sufficiently alleged when one indictment fixes the beginning 
by a specific date, and when two fix it as many years prior to the presentation of the 
indictment, and when all charge that the conspiracies continued down to and including 
the date of the presentation of the indictment. An allegation that the conspiracy was 
entered into and carried out in part within the district in which the indictment was re- 
turned was sufficient in respect of place. Indictments which charge in general terms a 
conspiracy to restrain interstate trade and commerce, or to monopolize such trade and 
commerce, substantially in the language of the Act are held sufficient though they fail to 
specify the particular kind of beverages and foods involved and fail to specify certain 
areas and persons referred to in general terms. 


Allegations in anti-trust indictments that the combinations and conspiracies were en- 
tered into and carried out in part within the districts in which the indictments were 
returned, and that the defendants there performed many of the acts and things set forth 
in the indictments, are enough to lay venue. Jurisdiction is in the courts of the districts 
where the conspiracies were formed, or where some acts pursuant to them took place. 
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Each count in indictments under the Sherman Act is held to charge only a single 
crime although the conspiracy alleged includes several acts and means of making it 
effective. The crime is the entering into the combination. Duplicity means the charging 
of two or more separate and distinct offenses in one count, not the charging of a single 
offense into which several related acts enter as ways and means of accomplishing the 
purpose, 


The Sherman Act applies to interstate commerce in intoxicating liquor. The Twenty- 
first Amendment does not strip the national government of all authority to legislate in 
respect of interstate commerce in intoxicating liquor. 


When liquor produced in other states comes to rest in the ownership and custody of 
a wholesaler in Colorado, is placed in the warehouse of the wholesaler for local disposi- 
tion to a retailer, and is commingled with other merchandise, it ceases to be an integral 
part of interstate commerce. Sales subsequently made by the wholesaler to retailers and 
in turn by retailers to the consuming public are wholly intrastate transactions. A com- 
bination between liquor producers, wholesalers and retailers to require producers, whole- 
salers and retailers to enter into, observe and enforce contracts establishing retail prices 
for liquor in accordance with the Colorado Fair Trade Act is not a violation of the Sher- 
man Act as the combination was necessarily intended to affect only intrastate activities. 
Its effect, if any, on interstate commerce was indirect, insubstantial, and incidental. 

See the Sherman Act annotations, Vol. 1, {| 1021.581, 1210.301, 1240.141, 1630.319, 1630.3295, 
1630.388, and the Colorado Fair Trade Act, Vol. 2, {| 8084. 


Reversing 51 Fed. Supp. 448, reported at 1941-1943 Court Decisions Supp. { 52,976, 
and DC Col. decision, not reported; substituting opinion below for opinions of CCA-10 
of January 17, 1944, reported at 1941-1943 Court Decision Supp. {[ 53,029, and for opinion 
of CCA-10 of February 28, 1944, reported at 57,214, ante. 


For appellants in Nos. 2792 to 2799: W. W. Grant (Morrison Shafroth and Henry 
W. Toll were with him on the brief) for Frankfort Distilleries, Inc., Seagram-Distillers 
Corporation, McKesson & Robbins, Inc., and J. E. Speegle, and (Morris Rifkin was with 
him on the brief) for J. E. Speegle; William V. Hodges (Hodges, Vidal & Goree were 
with him on the brief) for National Distillers Products Corporation; D. L. Street, Peter 
Holme and Robert E. More were on the brief for Brown Forman Distillers Corporation; 
Charles Rosenbaum (A. H. Stuart, Newell W. Ellison, Richard S. Goldman and Edward 
Miller were with him on the brief) for Hiram Walker, Incorporated; Robert S. Marx 
(Ralph T. Heymsfeld, George R. Beneman, Ira C. Rothgerber, Rothgerber & Appel, and 
Nichols, Wood, Marx & Ginter were with him on the brief) for Schenley Distillers 
Corporation. 


For appellee in Nos. 2792 to 2799: George Haddock, special assistant to the attorney 
general (Don W. Marshall, special attorney, Wendell Berge, assistant attorney general, 
and Thomas J. Morrissey, United States attorney, were with him on the brief); Gail L. 
Ireland, attorney general, H. Lawrence Hinkley, deputy attorney general, Duke W. Dun- 
bar, first assistant attorney general, and George K. Thomas, assistant attorney general, 
were on the brief of Amicus Curiae in Nos. 2792 to 2799. 


For appellant in Nos. 2807 and 2808: Holmes Baldridge, special assistant to the 
attorney general (Wendell Berge, assistant attorney general, George H. West, United 
States attorney, Horace L. Flurry and Earl A. Jinkinson, special assistants to the attorney 
general, were with him on the brief). 


For appellees in 2807 and 2808: Henry N. Ess (Mitchell T. Neff and Louis R. Gates 
were with him on the brief) for Safeway Stores, Incorporated (Maryland), et al.; Robert 
S. Marx and Thomas M. Lillard (Frank E. Wood; Nichols, Wood, Marx & Ginter: and 
Lillard, Eidson, Lewis & Porter were with them on the brief) for The Kroger Grocery 
& Baking Company et al. 


Before PHILLIPS, BRATTON, HUXMAN and Murrau, Circuit Judges. 


[Previous Opinions Withdrawn] 26 Stat. 209,50 Stat: 693,015. Us SeG-A. 


Bratton, Circuit Judge: These are three S881, 2. The cases were submitted on re- 
criminal prosecutions for combining and hearing to the full court. The opinions 
conspiring, in some counts to restrain in- Previously announced, for the unanimous 
terstate trade and commerce, and in others court in one instance and for the majority 
to monopolize such trade and commerce, in in the other, are withdrawn and the fol- 
violation of the Sherman Act, as amended, lowing is substituted in lieu of them. 
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[First Count of Colorado Indictment 
Dismissed] 


_ The indictment in Numbers 2792 to 2799, 
inclusive, containing two counts, was re- 
turned in the United States Court for Colo- 
rado against twenty-nine corporations and 
fifty-four individuals. Nineteen of the cor- 
porations are engaged in the production of 
alcoholic beverages outside of Colorado; 
eight are wholesalers engaged in the busi- 
ness in Colorado of purchasing alcoholic 
beverages for resale to retailers; one is a 
wholesale association, the members of which 
are wholesalers doing business in the state, 
hereinafter referred to as Wholesale As- 
sociation; and one is a retail association, the 
members of which are retailers engaged in 
business in the state, hereinafter called 
Package Association. Some of the indi- 
viduals are or were officers or employees of 
the defendant producers; some are or were 
officers or employees of the defendant 
wholesalers; and some are engaged in the 
sale and distribution at retail of alcoholic 
beverages in Colorado. The first count was 
dismissed. 


[Charges of Second Count] 


The second count charges a conspiracy to 
raise, fix, and maintain the retail prices of 
alcoholic beverages shipped into Colorado. 
It defines certain terms and delineates the 
facts with respect to the several defendants 
as to being producer, wholesaler, retailer, 
officer, or employee, respectively. It con- 
tains a description of the nature of the trade 
and commerce involved. Under this head, 
it sets out that alcoholic beverages are 
marketed in Colorado by means of a con- 
tinuous flow of shipments from producers 
located outside the state through whole- 
salers and retailers to the consuming public; 
that beverages shipped and sold in bottles 
by producers can be sold to retailers there 
only by wholesalers licensed under the laws 
of that state; that wholesalers and retailers 
are conduits through which beverages are 
shipped into the state and sold and dis- 
tributed to the consuming public; that more 
than ninety-eight per cent of the spirituous 
liquor, more than eighty per cent of the 
wine, and substantial amounts of beer, con- 
sumed in Colorado are produced elsewhere 
and shipped into the state for sale and dis- 
tribution; that alcoholic beverages are dis- 
tributed to more than 700 retailers in the 
state by approximately twenty-eight whole- 
salers; that more than seventy-five per cent 
of the spirituous liquor and wine, and sub- 
stantial quantities of beer, are sold and dis- 
tributed by the defendant wholesalers; and 
that all of the liquor and wine, and sub- 
stantial quantities of beer, sold and distributed 
by the bottle or case to the consuming pub- 
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lic, are sold by retailers, including the de- 
fendant retailers and other members of the 
defendant Package Association. It is then 
charged that beginning about January, 1936, 
and continuing to the time of the presenta- 
tion of the indictment, the defendants com- 
bined and conspired to raise, fix, and maintain 
the retail prices of alcoholic beverages 
shipped into Colorado from producers lo- 
cated outside the state, by raising, fixing, 
and stabilizing retail mark-ups and margins 
of profit; that it was a part of the combina- 
tion and conspiracy that the defendants 
from time to time discuss, agree upon, and 
adopt high, arbitrary, and non-competitive 
retail prices, mark-ups, and margins of 
profit; that the defendants Wholesale Associa- 
tion and Package Association, wholesalers, and 
retailers agree upon and undertake to per- 
suade, induce, and compel producers, including 
the defendant producers, and wholesalers, 
to enter into fair trade contracts affecting 
every type and brand of alcoholic beverage 
shipped into Colorado and to establish in 
and by such contracts high, arbitrary, and 
artificial, retail prices embodying the high, 
arbitrary, and non-competitive margins of pro- 
fit agreed upon; that the defendant Package 
Association prepare and adopt forms of fair 
trade contracts acceptable to the defendant re- 
tailers and to the other members of the as- 
sociation; that the defendant Package 
Association agree with producers and whole- 
salers on the forms of fair trade contracts 
to be used by such producers and whole- 
salers, and prepare and circulate among its 
members bulletins and notices announcing 
the adoption of fair trade contracts and giv- 
ing the names of producers and wholesalers 
entering into them and also the names of 
those not doing so; that the defendant re- 
tailers, through the defendant Package As- 
sociation, agree to and do patronize only 
those producers and wholesalers who enter 
into fair trade contracts embodying such re- 
tail prices, mark-ups, and margins of profit, 
and who require and compel observance of 
the minimum retail prices established in that 
manner, agree to and do withhold their 
patronage from producers and wholesalers 
who fail or refuse to enter into such fair 
trade contracts, and agree from time to time 
with producers and wholesalers respecting 
revisions in the retail prices established in 
and by such fair trade contracts so as to 
preserve and maintain the retail mark-ups 
and margins of profit. It is further charged 
that the defendants, acting in part through 
the defendants Wholesale Association and 
Package Association, agree to and do police 
the high, arbitrary, and non-competitive re- 
tail prices, mark-ups, and margins of profit, 
and require and secure observance of them; 
that they agree to and do employ paid ex- 
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ecutives and investigators to spy upon and 
embarrass retailers who fail or refuse to 
observe such retail prices, mark-ups and 
margins of profit, and threaten to and do 
institute and cause to be instituted legal 
proceedings against such retailers who fail 
or refuse to observe such prices, mark-ups, 
and margins of profit. It is also charged 
that the defendant retailers agree among 
themselves and with the defendant pro- 
ducers and the defendant wholesalers that 
retailers selling at prices lower than those 
established in the fair trade contracts be 
deprived of the opportunity to purchase bev- 
erages from the defendant producers and 
the defendant wholesalers; that the defend- 
ant retailers threaten to and do boycott pro- 
ducers and wholesalers who supply their 
products to retailers failing or refusing to 
observe the retail prices, mark-ups, and 
margins of profit; that in order to reduce 
price competition among retailers, defendant 
retailers, acting in part through defendant 
Package Association, agree and attempt to 
persuade and induce the authorized officials 
of Colorado, and of the City and County of 
Denver, to reject applications for retail 
liquor licenses; and that for the purpose of 
financing such activities, defendants agree 
upon and provide for the collection of an 
extra charge added to the wholesale price, 
the proceeds to be paid to the Wholesale 
Association and that it then pay a portion 
of such proceeds to the Package Associa- 
tion. And it is charged that the effect of 
the combination and conspiracy has been to 
raise, fix, stabilize, and maintain the retail 
prices of alcoholic beverages shipped in in- 
terstate commerce into Colorado and sold 
and distributed in that state at levels accept- 
able to the defendants, to eliminate price 
competition among the members of the 
Package Association, and to restrain and 
suppress interstate trade and commerce in 
alcoholic beverages not covered by fair 
trade contracts. 


[Fines and Appeals] 


After their demurrers and motions to 
quash the indictment had been denied, the 
defendants Frankfort Distilleries, Inc., Na- 
tional Distillers Products Corporation, Brown 
Forman Distillers Corporation, Hiram 
Walker, Incorporated, Schenley Distillers 
Corporation, Seagram-Distillers Corpora- 
tion, McKesson & Robbins, Incorporated, 
and J. E. Speegle each entered a plea of 
nolo contendere and prayed that the court 
impose sentence in all things as though a 
plea of guilty had been interposed. Fines 
were imposed, and separate appeals were 
perfected. 
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[Defendants in Kansas Indictment] 


The indictment in Number 2807, contain- 
ing two counts was returned in the United 
States Court for Kansas against Safeway 
Stores, Inc., incorporated in Maryland, Safe- 
way Stores, Inc., incorporated in California, 
Safeway Stores, Inc., incorporated in 
Nevada, Safeway Stores, Inc., incorporated 
in Texas, Arizona Grocery Company, Sani- 
tary Grocery Company, Dwight Edwards 
Company, The Lucerne Cream and Butter 
Company, Sutter Packing Company, and 
certain individuals being officers of such cor- 
porations, respectively. 


[Charges of First Count] 


The first count sets out that the defend- 
ant Safeway Stores, Inc., incorporated in 
Maryland, is a holding company and owns 
and controls all of the authorized and issued 
stock of the other corporate defendants, the 
time and manner of the acquisition being 
detailed; that in 1926 the Safeway group 
owned and operated in the United States 
673 food stores, of which 120 were equipped 
with meat markets, and had sales of 
$50,536,514; that in 1932, the group owned 
and operated in the United States and 
Canada 3411 stores in which were located 
2066 markets, and its sales amounted to 
$229,173,468; that in 1939, it owned and op- 
erated in the United States and Canada 
2967 stores in which 2643 markets were 
located, and its sales were $385,882,083; that 
at the end of 1941, it owned and operated 
in the United States about 2850 stores of 
which about 2500 had markets; that its sales 
for that year totaled $423,787,700.21; that it 
had fifty-two principal warehouses, nine- 
teen bakeries, seven creameries, and seven 
coffee roasting plants; that the wholesale 
warehouses and retail stores were divided 
into fourteen geographical divisions and the 
divisions subdivided into fifty-eight districts, 
the names of the divisions and districts, 
the number of warehouses, groceries, and 
bakeries in each being stated in detail; that 
the members of the group together consti- 
tute the second largest manufacturers, proc- 
essors, wholesalers, and retail distributors 
of food and food products in the United 
States; and that in addition to manufac- 
turing, processing, canning, and packing 
food and food products for sale in its retail 
stores, the group obtains fresh fruits and 
vegetables from jobbers in various markets 
where they are located and ships them in 
interstate commerce to its warehouses which 
in turn distribute them to its retail stores 
for sale to consumers. It is further set out 
that by virtue of the horizontal and vertical 
integration of the functions and business of 
the group, and the centralization of the con- 
trol thereof, the defendants have exercised 
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the power to dominate and control the pro- 
duction, prices, and distribution of a sub- 
stantial part of the food and food products 
produced, marketed, sold, and consumed in 
the United States. 


It is then charged that for many years 
prior to the return of the indictment, and 
continuously up to its presentment, the de- 
fendants and others to the grand jury un- 
known entered into a combination and con- 
spiracy to restrain interstate trade and 
commerce in food and food products, pro- 
duced, distributed, and sold in many states. 
It is further charged that such combination 
and conspiracy consists of a continuing 
agreement and concert of action in acquir- 
ing by merger and otherwise the business 
of independent retail grocers and _ local 
chains; selecting local areas in which de- 
fendants use their dominant advantage to 
injure and destroy the competition of inde- 
pendent grocers, meat dealers, and small 
local food stores, by selling at retail in those 
areas sufficiently lower than elsewhere until 
control or the desired percentage of total 
retail business is obtained, using income 
from other areas and from operations other 
than retail to offset the losses or reductions 
in profits incident to such price cutting; 
combining with other national food chains 
operating in such selected areas to fix, main- 
tain, and follow the prices established by 
the defendants; systematically preventing 
competition in selected trade areas, by com- 
bining with independent grocers and local 
and national food chains operating in such 
selected areas to fix retail prices and terms 
of sale of food, and by combining with 
manufacturers of food and food products 
and others to fix and maintain the resale 
prices and policies in such selected areas 
and to aid and assist such manufacturers 
and others in enforcing the prices fixed and 
established; obtaining and maintaining for 
themselves a systematic discriminatory buy- 
ing preference over competitors by coercing 
suppliers to sell to other wholesalers and 
retailers on terms and conditions dictated 
by defendants, coercing suppliers—through 
threats of withdrawal of their patronage and 
otherwise—secretly to maintain two price 
structures on their products, the lower of 
which would be charged to defendants and 
the higher to their competitors, requiring 
suppliers to give defendants secret prefer- 
ential discounts and secret protection against 
price increases and declines, coercing sup- 
pliers to discontinue selling direct to their 
competitors while secretly continuing to sell 
direct to defendants at lower prices, induc- 
ing suppliers to divert a large portion of 
their plants and facilities to filling orders 
of defendants and then threatening to with- 
draw their patronage unless secretly given 
lower prices and large discounts, bidding in 


Trade Regulation Reports 


Court Decisions 
Frankfort Distilleries, Inc., et al. v. U.S. 
° 


57,481 


fresh fruits and produce at public auction 
on the secret understanding with the owner 
that settlement would be made-at a lower 
price than that bid, coercing suppliers to 
grant preferential rebates by various pre- 
texts unrelated to any actual saving or 
service to the supplier; systematically ex- 
acting from suppliers arbitrarily fixed re- 
bates called “advertising” and “promotional” 
allowances for pretended services, demand- 
ing discounts and allowances for so-called 
“floor space rentals,” “Store Sales Service,” 
“feature payments,” “label and container al- 
lowances,” “Sign space rentals,” and ‘mass 
displays” for mere pretended service; and 
fostering false comparisons of their prices 
with the prices charged by competitors and 
false reports calculated to conceal their activ- 
ities and perpetuate their dominance and con- 
trol of the distribution of food and food 
products; inspiring and publishing statements 
calculated and intended to foster such false 
comparisons, organizing, financing, and pre- 
paring publicity and propaganda for false 
front farmer, consumer, and housewife organ- 
izations and using the statements of such 
organizations in support of such false compar- 
isons, and the systematic practice of secretly 
enhancing their actual prices above the adver- 
tised prices through short-changing, short- 
weighing, and marking up prices on store tags 
and purchases. And it is charged that the 
effect of such combination and conspiracy has 
been unreasonably to restrain a large part 
of the interstate trade and commerce in food 
and food products. 


[Charges of Second Count] 


With minor exceptions which do not have 
any material bearing here, the second count 
charges the same facts as a conspiracy to 
monopolize trade and commerce, injure food 
manufacturers, processors, canners, whole- 
salers, and retail dealers, depress prices paid 
growers of fruits, vegetables, and other farm 
products, vest in defendants dominance and 
control of the distribution of food and food 
products in many of the largest trade areas 
in the United States, and make it impossible 
for any one not similarly integrated to enter 
or remain in competition with defendants. 


[Dismissal and Appeal] 


The trial court sustained in part a de- 
murrer to the indictment, treated the in- 
firmities as fatal, and dismissed the indictment 
as to the demurring defendants. The 
United States appealed. 


[Second Kansas Indictment Similar] 


The indictment in Number 2808, contain- 
ing two counts, was also returned in the 
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United States Court for Kansas. It was 
against The Kroger Grocery & Baking 
Company, Wesco Foods Company, The 
Colter Company, Pay’n Takit, Inc., and cer- 
tain individuals being officers of the cor- 
porations, respectively. It sets out that The 
Kroger Grocery & Baking Company owns 
the stock in the other corporate defendants, 
and in addition has acquired through merger 
and otherwise the business of forty-nine 
independents and local chains, the names, 
locations, dates of acquisition, and number 
of stores aggregating 2317, being detailed; 
and that the members of the group together 
constitute the third largest manufacturers, 
processors, wholesalers, and retail distrib- 
utors of food and food products in the 
United States. It further sets forth the 
number and location of the processing 
plants and stores operated, and the location 
and volume of businesses transacted. The 
first count charges a conspiracy to restrain 
interstate trade and commerce in food and 
food products, produced, distributed, and 
sold in many states, and the second count 
charges a like conspiracy to monopolize 
such trade and commerce. The indictments 
in the two cases in Kansas are substantially 
alike in their material features. 

In this case, the trial court similarly sus- 
tained in part a demurrer to the indictment, 
regarded the defects as fatal, and dismissed 
the indictment as to the demurring defend- 
ants. From the order of dismissal, the 
United States appealed. 


[Vagueness, Indefiniteness and Uncertainty] 


One ground of demurrer in each case, de- 
nied by the court in Colorado, and sustained 
by the court in Kansas, was that the indict- 
ment was bad for vagueness, indefiniteness, 
and uncertainty. It is too well settled for 
doubt that an indictment is not objection- 
ably vague, indefinite, and uncertain if it 
charges all of the essential elements of the 
offense with sufficient fullness, clarity, and 
particularity to advise the accused of the 
nature of the accusation against him, to en- 
able him to prepare his defense, and to 
enable him to plead the judgment and 
record of acquittal or conviction in bar 
to a subsequent prosecution for the same 
offense. Evans v. United States, 153 U. S. 
584; Cochran and Sayre v. United States, 
157 U. S. 286; Rosen v. United States, 161 
U. S. 29; Bartell v. United States, 227 U. S. 
427; United States v. Behrman, 258 U. S. 
280; Wong Tai v. United States, 273 U. 
S. 77; Hagner v. United States, 285 U. S. 
427; Weber v. United States, 80 F. (2d) 
687; Crapo v. United States, 100 F. (2d) 
996; Graham v. Umted States, 120 F. (2d) 543: 
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Rose v. United States, 128 F. (2d) 622; 
United States v. Armour & Co., 137 F. (2d) 
269. 


[Not Sufficient to Charge Offense in Words 
of Statute] 

Ordinarily it is not sufficient to charge 
the offense in the words of the statute 
creating the offense, unless such words 
themselves fully, directly, and expressly, 
without uncertainty or ambiguity, set forth 
all the essential elements necessary to con- 
stitute the crime intended to be punished. 
United States v. Carll, 105 U. S. 611; United 
States v. Britton, 107 U. S. 655. Where the 
statute is general in terms and fails fully, 
directly, and expressly to set forth with 
certainty and without ambiguity all of the 
essential elements necessary to constitute 
offense, the indictment must descend to 
particulars and charge every constituent 
ingredient of which the crime is com- 
posed. United States v. Cruikshank et al., 
92 U. S. 542; United States v. Hess, 124 
U. S. 483; Evans v. United States, supra; 
Moore v. United States, 160 U. S. 268; Man- 
ley v. Georgia, 279 U. S. 1. 

The Sherman Act is couched in general 
language, it speaks in generic terms, and it 
fails to enter into details. It “has the de- 
gree of generality and adaptability com- 
parable to that found to be desirable 
in constitutional provisions.” Appalachian 
Coals, Inc., v. United States, 288 U. S. 344. 
It therefore is necessary that an indict- 
ment charging an offense under its provi- 
sions descend to particulars and allege the 
constituent ingredients of which the crime 
is composed. United States v. Armour & 
Co., supra. But these indictments charge 
in the language of the Act that the de- 
fendants formed and entered into the com- 
bination and conspiracy; and, obedient to 
the necessity of doing so, they descend to 
particulars and undertake to charge the 
essential elements of which the offense is 
composed. In short, the agreement to re- 
strict Or monopolize interstate commerce, 
as the case may be, is alleged in conformity 
with the Act, and the plans of the con- 
spirators are set out in detail. 


[Indictment Must Be Considered as a Whole] 


An indictment must be considered as a 
whole in determining whether it charges all 
of the essential elements of the offense suffi- 
ciently to inform the accused of the nature 
of the accusation, to enable him to prepare 
his defense, and to enable him to plead the 
judgment and record of acquittal or convic- 
tion in bar to a later prosecution for the 
same offense. All pertinent parts of it must 
be brought into view and considered in their 
totality. United States v. Armour & Co., 
supra. 
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[Allegations with Respect to Time Sufficient] 


In respect of time, the indictment in the 
case in Colorado charges in general terms 
that each of the allegations contained therein 
shall be deemed to refer to the period be- 
ginning on or about January, 1936, the exact 
date being unknown to the grand jurors, 
and continuing thereafter up to and includ- 
ing the date of the presentation of the in- 
dictment. And it contains a specific charge 
that beginning on or about January, 1936, 
the exact date being unknown to the grand 
jurors, and continuously thereafter up to 
and including the date of the presentation 
of the indictment, the defendants entered 
into and engaged in the combination and 
conspiracy. The indictments in the cases in 
Kansas, in each count, after describing the 
defendants and the nature and extent of the 
business, charge that for many years prior 
to the return of the indictment, and continu- 
ously up to and including the day of the pre- 
sentation of the indictment, the defendants, and 
others to the grand jurors unknown, formed 
and carried out the combination and conspir- 
acy. The gist of the offense under the Sherman 
Act is the agreement or confederation to 
restrain or monopolize interstate commerce, 
as the case may be. Nash v. United States, 
229 U. S. 373; United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 252. It is 
not exclusively a thing or entity of the very 
instant the minds of the parties come to a 
complete understanding, and no more. The 
purpose of the agreement is an essential 
element, and in its very essence it may con- 
template that the operation shall extend 
over a period of time. If so, while the agree- 
ment continues, and while the parties are 
engaged in the operation of the design, they 
continue to transgress the statute. United 
States v. Kissel, 218 U. S. 601; Umited States 
v. New Vork Great Atlantic & Pacific Tea 
Co., 137 F. (2d) 459, certiorari denied, 320 
U. S. 783. These indictments each charge 
a continuing conspiracy. One fixes the be- 
ginning by a specific date; the other two 
fix it as many years prior to the presenta- 
tion of the indictment; and all charge that 
it continued down to and including the date 
of the presentation of the indictment. That 
was sufficient in respect of time. United 
States v. Kissel, supra; United States v. 
American Medical Association, 110 F. (2d) 
703, certiorari denied, 308 U. S. 599, -310 
U. S. 644. 


[Allegations with Respect to Place Sufficient] 


In respect of the place at which the com- 
bination or conspiracy was formed, the in- 
dictment in the case in Colorado charges 
that it was entered into and carried out in 
part in the District of Colorado, and that 
during the period of the conspiracy and 
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within three years next preceding the pre- 
sentation of the indictment, the defendants 
performed within such district many of the 
acts and things set forth in the indictment; 
and in each case in Kansas, the indictment 
charges that the combination and conspiracy 
was entered into and carried out in part in 
the District of Kansas, and within the First 
Division thereof, that a named defendant 
(Safeway Stores, Inc., a Nevada corporation, 
in one instance, and The Kroger Grocery 
& Baking Company, in the other) has retail 
food stores, offices, and agents, and trans- 
acts business there, and that during the 
period of the combination and conspiracy, 
and within three years next preceding the 
presentation of the indictment, the defend- 
ants performed within such district and 
division many of the acts set forth in the 
indictment. More often than otherwise, a 
combination or conspiracy of the kind 
charged in these indictments is not formed 
or entered into by formal contract or other 
writing. lt sometimes is not entered into 
wholly and completely at one time or place. 
It may be, and frequently is, pieced to- 
gether and effected by contacts, conferences, 
verbal understandings, and arrangements, 
had and entered into at different times and 
places. The allegation that the conspiracy 
was entered into and carried out in part 
within the district in which the indictment 
was returned was sufficient in respect of 
place, as against an attack by motion or de- 
murrer on the ground of complete infirmity 
of the indictment. 


[Suficiency of Allegations with Respect to 
Manner and Means of Combination] 


The indictment in the case in Colorado 
charges that the defendants conspired to 
raise, fix, and maintain the retail prices of 
alcoholic beverages shipped into the state, 
without specifying or describing the particu- 
lar kind or kinds of beverages. It also 
charges that it was a part of the combina- 
tion and conspiracy to persuade, induce, and 
compel producers and wholesalers to enter 
into fair trade contracts, without giving the 
names of such producers and wholesalers; 
and that the defendants employ paid ex- 
ecutives and investigators to spy upon and 
harass retailers who fail or refuse to observe 
the retail prices, mark-ups, and margins of 
profit agreed upon, without naming the ex- 
ecutives, investigators, or retailers. And it 
contains other charges comparable in point 
of generality. The indictment in each case 
in Kansas charges in the first count that the 
defendants conspired to restrain interstate 
trade and commerce in food and food prod- 
ucts, and in the second count to monopolize 
such trade and commerce, without specify- 
ing or describing the kind or kinds of food 
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and food products. They further charge 
that it was a part of the combination and 
conspiracy that the defendants acquire by 
merger and otherwise the business of inde- 
pendent retail grocers and local chains 
throughout the United States, without nam- 
ing or giving the location of the grocers 
and chains; and that they select local areas 
throughout the United States in which they 
use their dominant advantage to injure and 
destroy competition of independent grocers, 
meat dealers, and small local food chains, 
without specifying the areas or naming the 
grocers, meat dealers, or food chains. And 
they contain other comparable charges not 
necessary to detail, with similar omissions. 
But these indictments each charge in gen- 
eral terms a conspiracy to restrain interstate 
trade and commerce, or to monopolize such 
trade and commerce, as the case may be, 
substantially in the language of the Act. 
And if the allegations in respect to the 
manner and means of effecting the object 
of the combination and conspiracy are not 
set forth in sufficient detail, the remedy is 
to apply for a bill of particulars. Glasser v. 
United States, 315 U. S. 60. 


[Sufficiency of Indictment with Respect 
to Venue] 


Little need be said concerning the suffi- 
ciency of the indictments in respect to 
changing venue. In cases of this kind, juris- 
diction is in the court of the district where 
the conspiracy was formed, or where some 
act pursuant to it took place. As already 
pointed out, the indictment in the case in 
Colorado charges that the combination and 
conspiracy was entered into and carried out 
in part within the district, and that the de- 
fendants performed there many of the acts 
and things set forth in the indictment. And 
the indictment in each case in Kansas con- 
tains like charges. These allegations—ad- 
mitted by the demurrers—were enough to 
lay venue. Hyde v. United States, 225 U. S. 
347; Brown v. Elhott, 225 U. S. 392; United 
States v. Trenton Potteries, 273 U. S. 392; 
United States v. Socony-Vacuum Oil Co., 
supra; United States v. New York Great At- 
lantic & Pacific Tea Co., supra. 


[Duplicity] 


An additional ground of demurrer sus- 
tained in the cases in Kansas was that each 
count in the indictment was duplicitous, in 
that it attempted to charge more than one 
offense. The several counts each charge 
only a single crime—the conspiracy. The 
conspiracy as laid includes several acts and 
means of making it effective, but the crime 
is the entering into the combination. That 
is the unit, however varied the means and 
procedure of effectuating it. The several 
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acts and means of making the conspiracy 
effective are related acts which enter into 
the crime, but still the single crime is that 
of combining and conspiring together to re- 
strain interstate trade and commerce, or to 
monopolize such trade and commerce. Du- 
plicity in an indictment means the charging 
of two or more separate and distinct offenses 
in one count, not the charging of a single 
offense into which several related acts enter 
as ways and means of accomplishing the 
purpose. Braverman v. United States, 317 
U. S. 49; United States v. New York Great 
Atlantic & Pacific Tea Co., supra. 


[Application of Sherman Act to Intoxicating 
Liquor and to Intrastate Commerce] 


Two additional questions remain for con- 
sideration concerning the indictment in the 
case in Colorado which are not present in 
the cases in Kansas. They are whether the 
Sherman Act longer applies to interstate 
commerce in intoxicating liquor, and whether 
the indictment charges a combination and 
conspiracy to restrict interstate trade and 
commerce or merely affects intrastate ac- 
tivities. The Twenty-first Amendment does 
not strip the national government of all au- 
thority to legislate in respect of interstate 
commerce in intoxicating liquor. Hayes v. 
United States, 112 F. (2d) 417; Washington 
Brewers Institute v. United States, 137 F. 
(2d) 964. But it does sanction the right of 
a state to legislate concerning the importa- 
tion of such liquor from other states, un- 
fettered by the Commerce Clause. Ziffrin, 
Inc.) v. Reeves, 308 U. So 132Ch Carter a. 
Virginia, 321 U.S. 131. Aside from the 
diminution pro tanto which may be found in 
the Twenty-first Amendment in respect of 
the transportation of intoxicating liquor, a 
question unnecessary to determine here, 
Congress has plenary power under the Com- 
merce Clause to regulate commerce among 
the states. And that power is not confined 
in all cases to the regulation of interstate 
commerce. It extends in sweep to intra- 
state activities which affect interstate trade, 
or the exercise of the power of Congress 
over it, in such manner as to make the 
regulation of such intrastate activities un- 
necessary and appropriate for the protec 
tion of the free flow of interstate commerce. 
United States v. Darby, 312 U. S. 100. 

A combination or agreement for price 
maintenance or which operates directly on 
prices or price structures of commodities 
moving in interstate commerce constitutes 
an unreasonable restraint within the Sher- 
man Act, without regard to whether the 
prices or price structures agreed upon are 
reasonable or otherwise, United States v. 
Trenton Potteries, supra; Ethyl Gasoline Corp. 
v. United States, 309 U. S. 436; United States 
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v. Socony-Vacuum Oil Co., supra; United 
States v. Masonite Corp., 316 U. S. 265; one 
not fixing prices but intended unreasonably 
to restrict or restrain interstate commerce, 
or which by its operation necessarily im- 
pedes the due course of such commerce, 
comes within the Act, Coronado Coal Co. v. 
United Mine Workers, 268 U. S. 295; one 
which contemplates restraint of interstate 
trade but to be effectuated by acts consti- 
tuting intrastate activities is met with the 
condemnation of the Act, Bedford Cui Stone 
Co. v. Journeymen Stone Cutters’ Ass’n., 274 
U. S. 37; Local 167, International Brotherhood 
of Teamsters v. United States, 291 U. S. 293; 
and one primarily local likewise finds itself 
within the ambit of the Act if the means 
adopted to effectuate it operate to lay a 
direct and undue burden on interstate com- 
merce. Industrial Ass’n., v. United States, 
268 U. S. 64. But a combination or concert 
limited in its objectives to intrastafe activi- 
ties, with no intent or purpose to affect 
interstate commerce, is without the reach of 
the Act, even though there may be an in- 
direct and insubstantial effect on interstate 
commerce. United Mine Workers v. Coronado 
Coal Co., 259 U. S. 344; Umited Leather 
Workers v. Herkert, 265 U.S. 457; Industrial 
Assn. v. United States, supra; Levering & 
Garrigues Co. v. Morrin, 289 U. S. 103. 


[Colorado Statutes] 


Colorado has a Fair Trade Act, chapter 
146, Laws of 1937; an Unfair Practices Act, 
chapter 261, Laws of 1937; and a Liquor 
Code, sections 15-47, chapter 89, Colorado 
Statutes Annotated 1935. Under section 1 
of the Fair Trade Act a contract relating 
to the sale or resale of a commodity bearing 
the trade-mark, brand, or name of the pro- 
ducer or distributor, and which commodity 
is in free and open competition, shall not 
be deemed in violation of any law of the 
state by reason of providing that the buyer 
will not resell such commodity at less than 
the minimum price stipulated by the seller 
or that the buyer will require of any dealer 
to whom he may resell such commodity an 
agreement that he will not resell at less 
than the minimum prices stipulated by the 
seller. Section 3 of the Unfair Practices 
Act provides that it shall be unlawful for 
any one engaged in business in the state to 
sell, offer for sale, or advertise for sale, 
any article or product for less than the cost 
thereof to the vendor, or give, offer to give, 
or advertise the intent to give away any 
article or product*for the purpose of injur- 
ing competitors and destroying competition. 
Section 17 of the Liquor Code, as amended 
by chapter 160, Laws of 1941, makes it un- 
lawful wilfully and knowingly to advertise, 
offer for sale, or sell vinous liquors, spirit- 
uous liquors and alcoholic beverages at less 
than the price stipulated in any contract 
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entered into pursuant to the provisions of 
the Fair Trade Act; section 29 provides for 
a manufacturers’ license, a wholesaler’s 
license, and a retail liquor store license; and 
section 20 authorizes the licensing authority, 
created by the preceding section, to make 
rules and regulations pursuant to the licens- 
ing provisions. Regulation 1(3) promul- 
gated under the Liquor Code provides that 
all spirituous liquor sold or transferred 
within the state must be affixed with the 
proper stamps before sale or transfer, and 
that wholesalers shall affix the proper 
stamps upon all liquor sold by them within 
the state to retailers or consumers prior to 
delivery; and regulation 12 C provides that 
all alcoholic liquor shall be the sole and ex- 
clusive property of and subject to the un- 
restricted power of disposal of a duly licensed 
Colorado wholesale dealer, as defined in the 
Liquor Code, at the time such liquor crosses 
the state line coming into the state for the 
purpose of being sold, offered for sale, or 
used there. These statutes and regulations 
are emphasized as constituting legal war- 
rant for the fair trade agreements referred 
to in the indictment. And, justifying his 
appearance in the case by reference to the 
observation of the court in Washington 
Brewers Institute v. United States, supra, that 
the failure of any state to appear as a friend 
of the court to protest the enforcement of 
the Sherman Act, was significant, the attor- 
ney general of Colorado filed in this cause 
a brief as amicus curiae, calling attention to 
these statutes and regulations and contend- 
ing that the fair trade contracts described 
in the indictment were entered into under 
the Fair Trade Act and the Liquor Code, 
that they are removed from the regulation 
and control of the United States, and that 
they are subject exclusively to the control 
and operation of the law of Colorado. 


[Alcoholic Beverages Cease to be in Intersiate 
Commerce When in Custody of 
W holesaler] 


The agreement as pleaded in the ‘*indict- 
ment in this case was essentially one to fix 
and maintain prices at which alcoholic bev- 
erages shall be sold at retail in Colorado. 
Under regulation 12 C, supra, it is im- 
possible for a retailer in that state to buy 
liquor from a producer. He can purchase 
it only from a wholesaler licensed under the 
laws of the state. Before liquor produced in 
other states can be acquired from the whole- 
saler title vests in the wholesaler at the time 
it crosses the state line coming into the 
state, and the required stamps must be 
affixed by the wholesaler. When it comes. 
to rest in the ownership and custody of the 
wholesaler, is placed in the waréhouse of 
the wholesaler for local disposition to the 
retailer, and is commingled with other mer- 
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chandise, it ceases to be an integral part of 
interstate commerce. Industrial Ass’n. v. 
United States, supra; Walling v, Jacksonville 
Paper Co., 317 U. S. 564; Higgins v. Carr 
Bros. Co., 317 U. S. 572; Jewel Tea Co. v. 
Williams, 118 F. (2d) 202; Jax Beer Co. v. 
Redfern, 124 F. (2d) 172; Walling v. Gold- 
blatt Bros., 128 F. (2d) 778; Allesandro v. 
C, F. Smith Co., 136 F. (2d) 75. And sales 
subsequently made by the wholesaler to 
retailers and in turn by retailers to the con- 
suming public are wholly intrastate trans- 
actions. Jewel Tea Co. v. Williams, supra. 


[Agreement as to Producers’ Prices 
Not Charged| 


The control of the handling, the sales, and 
the prices at the point of origin before move- 
ment in interstate commerce begins, or in 
the state where it ends, may in some cir- 
cumstances directly and unduly burden in- 
terstate commerce. Dr. Miles Medical Co. v. 
Park & Sons Co., 220 U. S. 373; Local 167, 
International Brotherhood of Teamsters v. 
United States, supra. But here it is not 
charged that’ the parties agreed and con- 
spired to fix and maintain prices at which 
producers or others outside Colorado should 
sell their products to wholesalers within the 
state. Neither is it charged that it was a 
part of the agreement that producers should 
establish uniform prices from all producers 
and distillers to all wholesalers in Colorado 
of certain types, ages, or qualities of liquor 
moving in interstate commerce. No charge 
of that kind direct or by fair inferences is 
to be found in the indictment. 


[Retailers Can Not Purchase from Producers ; 
Sales from Wholesalers to Retailers 
Are Intrastate] 


True, it is charged that it was part of the 
agreement that the retailers patronize only 
those producers and wholesalers who enter 
into fair trade contracts and withhold their 
patronage from those who fail to do so; 
that the retailers agree with the producers 
and wholesalers that retailers selling at 
prices lower than those established in the 
fair-trade contracts be deprived of the op- 
portunity to purchase from the defendant 
producers and wholesalers; and that the de- 
fendant retailers threaten to boycott and do 
boycott producers and wholesalers who sup- 
ply their products to retailers failing or re- 
fusing to observe such retail prices, mark-ups, 
and margins of profits. But the words 
“patronize” and “patronage” as used clearly 
refer to the purchase of beverages from 
producers and wholesalers. And it is per- 
fectly obvious that these allegations are 
completely innocuous and ineffective in 
charging an offense under the Sherman Act 
for the reason that retailers in Colorado 
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cannot purchase from producers, and sales 
from wholesalers to retailers in that state 
are exclusively intrastate transactions. 


[Second Count Does Not Allege Burden on 
Interstate Commerce] 


The second count is completely barren 
of any allegations of fact effectively charg- 
ing that the combination and agreement was 
one directly and substantially to restrict or 
burden the free and untrammeled flow of 
interstate commerce. The combination as 
pleaded was one necessarily intended to 
affect only intrastate activities. Its sole ob- 
jective was control of domestic enterprise 
within the state, and it spent its direct and 
substantial force upon intrastate activities. 
Its effect, if any, on interstate commerce 
was indirect, insubstantial, and incidental. 
A combination of that kind lies beyond the 
reach of the Sherman Act. 


[Judgment Reversed] 


The judgments in Numbers 2792 to 2799, 
inclusive, are severally reversed and the 
causes remanded with directions to dismiss 
the indictment as to these appellants; and 
the judgments in Numbers 2807 and 2808 
are severally reversed and the causes re- 
manded with directions to overrule the de- 
murrers. 


[Dissenting Opinion] 


PHILLIPS, Circuit Judge, dissenting: I dis- 
sent from that part of the opinion which upholds 
the sufficiency of the indictments in Numbers 
2807 and 2808. 

It is not sufficient to charge a conspiracy in 
general terms. The-unlawful agreement and the 
unlawful purpose must be set forth with suf- 
ficient particularity to enable the defendant to 
ascertain from the charge itself what he is 
called upon to answer, to prepare his defense 
and get the witnesses to meet the charge and, 
if necessary, to plead the judgment on such 
charge as a bar to a second prosecution for the 
same offense, ‘‘A crime is made up of acts and 
intent; and these must be set forth in the in- 
dictment, with reasonable particularity of time, 
place, and circumstances.’’ Every element of 
the offense ‘‘must be accurately and clearly 
alleged.’’ United States v. Cruikshank, 92 U. S. 
542, 558. 

In Number 2807 the indictment alleges that 
the defendants engaged in a conspiracy from on 
or about January 1, 1920, until January 20, 1943, 
a period slightly in excess of 23 years; that the 
defendants carried on their business through 
2825 stores, in 1029 towns, in 20 states and in 
the District of Columbia; and that the con- 
spiracy was carried out in part in the District 
of Kansas, and “in many states of the United 
States.”’ 

In Number 2808 the indictment alleges that 
the defendants engaged in a conspiracy from 
January 1, 1917, to January 20, 1943; a period 
slightly in excess of 26 years; that the de- 
fendants carried on their business through 3422 
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stores, in 19 states; and that the conspiracy was 
carried out in part in the District of Kansas, 
and “‘in many states of the United States.” 

At the oral argument, counsel for the govern- 
ment admitted it did not rely upon an express 
agreement or conspiracy, but upon acts and cir- 
cumstances from which a conspiracy may be 
implied. In neither indictment is the time, 
place, and circumstances of the alleged long- 
continuing conspiracies set forth with particu- 
larity. It follows that the defendants in each 
case must be prepared to defend their entire 
conduct with respect to the matters charged 
against them over a period of approximately a 
quarter of a century, and in a great number 
of cities and towns throughout a large number 
of the states of the United States. To prepare 
a defense to the charges laid would be most 
difficult if not impossible. -It imposes an un- 
necessary burden which can and should be 
avoided. The sufficiency of an indictment should 
be determined by practical, not purely technical, 
considerations. The test should be, does it, 
under all the circumstances of the case, tell the 
defendant all that he needs to know to enable 
him to prepare his defense, and does it so specify 
that with which he is charged that he will not 
be in danger of being a second time put in 
jeopardy ? 2 

I agree that it is not necessary to plead, with 
particularity, the time, place, and circumstances 
of the manner and means of effecting the ob- 
jects of the conspiracy. Glasser v. United 
States, 315 U. S. 60, 66. But it does seem to 
Mme that the time, place, and circumstance of 
the unlawful agreement should be pleaded with 
particularity. Paragraph 23 of the indictment 
in Number 2807 and Paragraph 20 of the indict- 
ment in Number 2808 do plead the terms of the 
alleged unlawful agreements. But neither al- 
leges them with any particularity as to time, 
place, or circumstance, leaving the government 
free to prove acts and conduct from which it 
will ask the jury to infer the unlawful agree- 
ment, in Number 2807 limited only with respect 
to time to a period in excess of 23 years and 
with respect to place within 20 states of the 
Union and in the District of Columbia, and in 
Number 2808 limited,,only with respect to time 
to a period in excess of 26 years and with re- 
spect to place within 19 states of the Union. 
One of the terms of both the conspiracies as 
charged is that the defendants would select local 
areas wherein they would use their dominant 
advantage to injure and destroy the competi- 
tion of independent grocers, meat dealers, and 
small local food stores. Another term of both 
of the conspiracies as charged is that the de- 
fendants would systematically prevent competi- 
tion in selected trade areas. The government 
expects to prove facts and circumstances from 
which it will ask the jury to infer that the de- 
fendants so agreed and conspired. If the unlaw- 
ful agreement was an implied one, arising out 
of acts and conduct on the part of the defend- 
ants, then the time and place of the unlawful 
agreement were coincident with the time and 
place of such acts and conduct, and that time 
and place should be alleged in the indictments. 

I see no reason why the government should 
not allege, and, indeed, it seems to me it should 
be required to allege, In each indictment, with 
reasonable particularity the period within which 
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it expects to prove the acts and conduct from 
which such term of the conspiracy may be im- 
plied, and with reasonable particulatity the 
place or places at which such acts and conduct 
took place. The same is true with respect to. 
the other terms of thé conspiracy alleged in 
Paragraph 23 in Number 2807 and the terms of 
the conspiracy alleged in Paragraph 20 in Num- 
ber 2808. If the exact time was unknown to the 
grand jurors, that fact could be alleged, but 
with reasonable approximation the government 
should be able to allege the period of time 
within which such acts and conduct occurred 
and the place or places where they occurred. 
I do not mean that the government should have 
alleged the acts and conduct, but rather that it 
should have alleged the time and place of such 
acts and conduct, as for example, ‘‘in continua- 
tion of, and as a part of the same combination 
and conspiracy, the defendants between the first 
day of December, 1926, and the first day of 
December, 1927, the exact date being to the 
grand jurors unknown, in the states of Ohio 
and California, the exact places being to the 
grand jurors unknown, conspired and agreed to 
select local areas wherein they would use their 
dominant advantage to injure and destroy the 
competition of independent grocers, meat deal- 
ers, and small local food stores.’’ The times and 
places in the example, of course, are improvised. 
By so doing, the government would meet the 
requirements laid down in the Cruikshank case 
that the acts and the intent which make up the 
crime must be set forth in the indictment with 
reasonable particularity as to time, place, and 
circumstance. 

There are practical reasons why the require- 
ment of particularity should be strictly adhered 
to in a conspiracy charge. It is a well-known 
fact that the preparation of a defense to a con- 
spiracy charge imposes a most difficult task and 
the government should not be permitted to in- 
crease that difficulty by resorting to general 
allegations in the indictment. 

Both indictments charge a conspiracy ‘‘to re- 
strain interstate trade and commerce in food 
and food products.’’ In neither indictment. is 
the phrase defined with particularity. The food 
and food products dealt in by the defendants 
embrace a vast number of items. It seems to 
me that the indictments should charge the gen- 
eral categories of food and food products, as 
for example, ‘‘fresh fruits and vegetables,’’ 
“canned fruits and vegetables,’’ ‘‘coffees, teas, 
and spices,’’ so that the defendants will know 
the categories of food and food products with 
respect to which they are charged to have con- 
spired to restrain interstate trade and com- 
merce, and thus be able to prepare their defense. 

For the foregoing reasons, and the reasons 
stated by Judge Vaught in his dissenting opin- 
ion filed to the first opinion, now withdrawn, 
in Numbers 2807 and 2808, it is my opinion that 
the demurrers to the indictments were properly 
sustained. A copy of such dissenting opinion is 
appended hereto. [Previously reported at 1941- 
1943 Court Decisions Supp. 53,029, and omitted 
here. ] 


1 Hill v. United States, 4 Cir., 42 F. (2d) 812, 
814; Center v. United States, 4 Cir., 96 F. (2d) 
127, 129; Hewitt v. United States, 8 Cir., 110 F. 
(2a) RIG: 
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[57,287] United States v. The Rail Joint Company et al. 


In the District Court of the United States for the Northern District of Illinois, Eastern 
Division. Civil Action No. 43-C-1295. September 20, 1944. 


In an anti-trust suit, defendants, engaged in the rail joint bar reforming industry, con- 
sent to a decree directing defendants to dedicate certain patents to the public; enjoining 
defendants from threatening to institute or instituting any proceeding for the enforcement 
of certain patents; enjoining defendants from entering into any agreement to fix prices, 
to agree upon the terms or conditions for the issuance or acceptance of patent rights, to 
fix price differentials between new rail joint bars and reformed rail joint bars, to limit the 
location or scope of operations of any plant, to allocate territories, customers or markets, 
or to refrain from competing in any territory or for any particular customers or markets; 
and declaring certain licenses and agreements illegal and enjoining defendants from rein- 


stating them. 


See the Sherman Act annotations, Vol. 1, J 1270.211, 1530.56, 1590. 


For the United States: 


Wendell Berge, Assistant Attorney General; George B. 


Haddock, Special Assistant to the Attorney General; and W. L. Hotchkiss, Special 


Assistant to the Attorney General. 
For defendants: 


Mayer, Meyer, Austrian & Platt by Leo F. Tierney. 


Decree entered by United States District Judge BARNEs. 


Final Judgment 


Plaintiff, United States of America, hav- 
ing filed its Complaint herein on the 21st 
day of December 1943; the defendants, The 
Rail Joint Company, Poor & Company, 
Woodings-Verona Tool Works, Fred Poor, 
Victor C, Armstrong and Emanuel Wood- 
ings, having severally appeared and filed 
their Answers to such Complaint, denying 
the substantive allegations thereof: and each 
of the aforesaid parties, by their respective 
attorneys herein, having consented to the 
entry of this final judgment herein; 

NOW, THEREFORE, without taking 
any testimony or evidence or making any 
Findings of Fact, it is hereby 

ORDERED, ADJUDGED AND DE- 
CREED as follows: 


I 
[Jurisdiction and Cause of Action] 


The Court has jurisdiction of the subject 
matter hereof and of all of the said parties 
hereto, and the Complaint states a cause of 
action against the said parties hereto under 
the Act of Congress of July 2, 1890, en- 
titled “An Act to protect trade and com- 
merce against unlawful restraints and 
monopolies,’ and,acts amendatory thereof 
and supplemental thereto. 


II 


[Defimtion of “Reforming” or 
“Reformed” | 


As used in this Judgment the term “re- 
forming” or “reformed” when applied to rail 
joint bars mean the reconditioning or the 
reworking of used or worn rail joint bars to 
original or new shapes, or to new or orig- 
inal fits with the rails on which they are to 
be used. 


{ 57,287 


III 
[Patents to be Dedicated to Public] 


Each of the defendants, the Rail Joint 
Company, Poor & Company, Woodings- 
Verona Tool Works, and each of their sub- 
sidiaries, successors, assigns, officers, direc- 
tors, agents, and employees, and all persons 
acting or claiming to act under, through or 
for them, or any of them, is hereby ordered 
and directed to forthwith take such steps 
as may be necessary to dedicate to the pub- 
lic the following patents owned by such 
defendants: 


Patents owned by The Rail Joint Company: 


Patentee Patent No. Date 
Armstrong ...1,833,550.... November 24, 1931 
Disbrow sees 1,641,416....September 6, 1927 
Thomson? "hs: 1,829,247... .October 27, 1931 


Patents owned by Woodings-Verona Tool Works: 


Patent No. Date 
-.. J1,788,225.. . January ‘6, 1931 


Patentee 
Woodings 


Such dedication shall be without any re- 
striction or condition and shall extend to all 
rights under such patents and under any 
reissue of any such patent. 


IV 
[Activities Enjoined] 


Each of the defendants, the Rail Joint 
Company, Poor & Company, and Woodings- 
Verona Tool Works, Fred Poor, Victor C. 
Armstrong, and Emanuel Woodings, and 
each of their subsidiaries, successors, as- 
signs, officers, directors, employees, and 
agents, and all persons acting or claiming 
to act under, through or for them, or any 
of them, is hereby enjoined and restrained 
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from doing, attempting to do, or inducing 
others to do, the following: 


(a) Threatening. to institute, instituting or 
maintaining any proceeding in any court for the 
enforcement of any right claimed under any of 
the patents listed in the Exhibits attached here- 
to and marked ‘“‘A’’, “B’’, and ‘‘C’’ or under 
any reissue of any such patent; 

(b) Threatening io institute, instituting or 
maintaining any suit or proceeding under any 
United States Letters Patent applied for or 
issued on or prior to the date of the entry of 
this judgment, in any court on account of the 
reforming by any person of rail joint bars into 
an unpatented form or design or into the orig- 
inal form or design or intc substantially the 
original form or design of such bars or on 
account of the use or sale by any person of 
any bar so reformed into an unpatented form 
or design or into its original form or design 
or into substantially its original form or de- 
sign; 

(c) Threatening to institute, instituting or 
maintaining any suit or proceeding in any court 
under any United States Letters Patent applied 
for after the date of the entry of this judgment 
under an assertion that the reforming of any 
rail joint bar into its original form or design 
or into substantially its original form or design 
or the use or sale of any rail joint bar so re- 
formed, infringes a patent claiming such form 
or design as an invention. 


V 
[Agreements Enjotned] 


Each of the defendants, the Rail Joint 
Company, Poor & Company, and Woodings- 
Verona Tool Works, Fred Poor, Victor C. 
Armstrong, and Emanuel Woodings, and 
each of their subsidiaries, successors, offi- 
cers, directors, employees, and agents, and 
all persons acting or claiming to act under, 
through or for them, or any of them, is 
hereby enjoined and restrained from enter- 
ing into, adhering to, or furthering any 
contract, agreement, license, cross-license, un- 
derstanding, plan or program among 
themselves or with any other person to: 


(a) Determine, fix, maintain or adhere to 
prices, terms or conditions to be quoted, sub- 
mitted to or required of any other person for 
the reforming of rail joint bars or for the pur- 
chase or sale of reformed rail joint bars; 

(b) Agree upon the terms or conditions for 
the issuance to or acceptance from any other 
person of any right under or interest in any 
patent right or license or sub-license under any 
patent right, relating to the reforming of rail 
joint bars; 

(c) Determine, fix, maintain or adhere to price 
differentials or any other differential. between 
new rail joint bars and the reforming of rail 
joint bars or reformed rai] joint bars, in deal- 
ing with any other person; 

(ad) Limit, restrict, or determine the location 
of any rail joint bar reforming plant, or the 
scope of operations of any such plant, whether 
as to territory, service or otherwise; 
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(e) Allocate territories, customers or markets 
for the reforming of rail joint bars; 

(f) Refram from competing in any territory, 
or for any particular customers or markets in 
relation to the reforming of rail joint bars. : 


VI 


[Licenses and Agreements Declared 
Illegal] 


The licenses and agreements listed in Ex- 
hibit “D” attached hereto and all licenses 
and agreements supplementary or amenda- 
tory to such listed licenses and agreements 
are hereby declared to be illegal, and each 
of the defendants, the Rail Joint Company, 
Poor & Company, and Woodings-Verona 
Tool Works, Fred Poor, Victor C. Arm- 
strong, and Emanuel Woodings, and each 
of their successors, officers, directors, em- 
ployees, and agents, and all persons acting 
or claiming to act under, through or for 
them, or any of them is hereby enjoined and 
restrained from reinstating any of such 
licenses or agreements and from, by any 
arrangement, plan or program, reviving the 
operation or effects of such licenses and 
agreements. 


VII 
Access of Department of Justice to 
Records; Right to Interview] 


For the purpose of securing compliance 
with this judgment, duly authorized repre- 
sentatives of the Department of Justice on 
written request of the Attorney General of 
the United States or an Assistant Attorney 
General, and on reasonable notice to a cor- 
porate defendant, shall be permitted (1) ac- 
cess during the office hours of such 
defendant to all books, ledgers, accounts, 
correspondence, memoranda or other rec- 
ords and documents in the possession or 
under the control of such defendant relating 
to any matter contained in this judgment; 
(2) without restraint or interference from 
any corporate defendant, to interview offi- 
cers or employees of such defendant, who 
may have counsel present regarding any 
such matter. Each of the defendants, on 
such written request, shall submit copies of 
any agreements or statements of any under- 
standings, relating to patent rights for the 
reforming of rail joint bars to which such 
defendant or its successors may be a party 
or a participant; provided, however, that in- 
formation obtained by the means permitted 
in this paragraph shall not be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Department 
of Justice, except in the course of legal pro- 
ceedings for the purpose of securing com- 
pliance with this judgment in which the 
United States is a party or as is otherwise 
required by law. 
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VIII 
[Report of Compliance] 


Each of the corporate signatory defend- 
ants and each of their successors shall file 
with this court and with the Attorney Gen- 
eral of the United States or with the Assist- 
ant Attorney General in charge of the 
Antitrust Division, a report, within ninety 
days after the date of the entry of this 
judgment, of all action taken by them to 
comply with or, conform to the terms of 
Section III of this judgment. 


IX 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the court at 
any time for such further orders and direc- 
tions as may be appropriate for the con- 
struction or carrying out of this judgment, 
for the enforcement of compliance there- 
with, and for the punishment of violations 
thereof. 

x 


[Activities for War Purposes] 


Nothing in this judgment shall be con- 
strued to restrict or prohibit in any way 
any action taken by any defendant, its suc- 
cessors, subsidiaries, officers, or employees 
in good faith and within the fair intend- 
ment of the letter of the Attorney General 
of the United States to the General Counsel 
of the Office of Production Management, 
dated April 29, 1941 (a copy of which is 
attached hereto as “Exhibit E”) [reported 
at 1151 and omitted here], or with any 
amendment or amplifications thereof by the 
Attorney General, or in accordance with any 
arrangement of similar character between 
the Attorney General and any National War 
Agency in effect at the time, provided such 
letter or arrangement has not at the time 
of such action been withdrawn or cancelled 
with respect thereto. 
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Exhibit A 
Patentee Patent No. Date 
Thomson ..... 1,208,698....December 12, 1916 
ee’ Gee 1,374,782... April 12, 1921 
pokes) 6 Bah Reissue.... February 19, 1924 
15,773 
Woodings ....1,547,853....July 28, 1925 
+ ST RELCISSUC aA DLI bet, al 933 
18,794 
Langford ....1,562,423....November 17, 1925 
Cd Baa Pe Reissue... . January 14, 1930 
17,561 
fal Par ree Reissue....February 18, 1930 
17,596 


1 This patent also involved in agreements af- 


fecting patents listed in Exhibit B. 
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Patentee Patent No. Date 
Langford .. Reissue....September 29, 1931 
18,213 
elles snc Reissue... July 9, 1935 
19,638 
Ch eto 5 1,659,776.... February 21, 1928 
roa sim Peis 1,712,506. ...May 14, 1929 
A nia 45 51a 1,724,031....August 13, 1929 
lal» ees aes 1,732,650....October 22, 1929 
ge ie | de os Reissue... March 24, 1931 
18,011 
Ae CE: 1,757,774. ...May 6, 1930 
ah OW sees Reissue....February 10, 1931 
17,963 
Woodings ....1,788,225....January 6, 1931 
Langford ....1,799,3821..April 7, 1931 
af (oe el, 8047792"... May 12, -1931 
ae _- 22 198085466: dune) 2P 1931 
= it... Reissue, ....August/ 25,7 1931 
18,165 
Langford ....1,808,467....June 2, 1931 
ee .... 1,808,468....June 2; 1931 
Sp aso Reissue... October 4, 1938 
20,874 
Thomsona. 110 1,829,247... October 27, 1931 
Langford ....1,836,032....December 15, 1931 
tie) baby... 1,858,401 ...May 17, 1932 
Sees ee 2,134,449 2. October 25, 1938 
Se! eee 2,134,450 2...October 25, 1938 
Exhibit B 
Patentee Patent No. Date 
Langford ....1,759,458....May 20, 1930 
Os See 32 15799, 3800 on April 71930 
FS thd hatte site Reissue....August 16, 1932 
18,568 
Sa Pea Be oe 1,799,381....April 7, 1931 
So ee, Pi terek 1,814,835....July 14, 1931 
Re ad wert ee 1,833,026.... November 24, 1931 
La ee 1,836,033 ...December 15, 1931 
ie ...-#1,842,412....January 26, 1932 
oes, UES tr 1,865,194... June 28, 1932 
TO OER ae 1,883,982... October 25, 1932 
ot oo hl, JER aa 1,890,687.... December 13, 1932 
SANG) ARE SE 2,034,043....March 17, 1936 
oF wate eas 2,034,044... March 17, 1936 
pada eaeas 2,034,045....March 17, 1936 
ah edn Beacaet 2,034,046....March 17, 1936 
a .....2,060,996....November 17, 1936 
Exhibit C 
Patentee Patent No. Date 
Armstrong ...1,833,550....November 24, 1931 
Disbrow ..... 1,641,416... September 6, 1927 
Faries’@<..222 1,948,102.... February 20, 1934 


Exhibit D 


Date License 


Executed Parties to the Agreement 
September 12, 1931 McKenna Process Company 
(Licensor) 
The Rail Joint Company 
(Licensee) 


(Designated as License 
Agreement ‘‘A’’) 


2 Exclusive license granted to defendant Rail 
Joint by defendant George Langford under 
these patents for reforming purposes on May 24, 
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Reporte? Ohio Citisens Trust Co. v. Air-Way Electric Appliance Corp. et all. 
Date License Date License 
Executed Parties to the Agreement Executed Parties to the Agreement 
September 12, 1931.The Rail Joint Company November 18, 1931 The Rail Joint Company 
(Licensor) (Licensor) 
McKenna Process Company Texas Rail Joint Company 
(Licensee) (Licensee) 
(Designated as License October 31, 1932... Supplement to License 
Agreement ‘‘B’’) Agreements ‘‘B’ and 
September 12, 1931.The Rail Joint Company “C” entered into  be- 
(Licensor) tween The Rail Joint 
McKenna Process Company Company and McKenna 
(Licensee) Process Company 
(Designated as License March 8, 1935..... The Rail Joint Company 
Agreement ‘‘C’’) (Licensor) 
October 19, 1931....Woodings-Verona Tool Poole & McGonigle, Inc. 
Works (Licensor) (Licenseey 
The Rail Joint Company (License under Disbrow 
(Licensee) Patent No. 1,641,416) 
October 19, 1931....The Rail Joint Company October 11, 1935.... McKenna Process Company 
(Licensor) (Licensor) 
Woodings-Verona Tool The Rail Joint Company 
Works (Licensee) (Licensee) 
October 5; 1931..... The Rail Joint Company December 15, 1935.Agreement between The 
(Licensor) Rail Joint Company and 
Tredegar Company Woodings - Verona Tool 
(Licensee) Works supplementing 
October 7741931--.... The Rail Joint Company and amending their 
(Licensor) agreement of October 19, 
Rail Joint Reforming Com- 1931 
pany (Licensee) February 1, 1936.. The Rail Joint Company 
October 15, 1931... The Rail Joint Company (Licensor) 
(Licensor) Youngstown Steel Car 
Mississippi Valley Struc- Company (Licensee) 
tural Steel Company April, 1936. .2..-. Agreement between The 
(Licensee) Rail Joint Company and 
September 28, 1931.Agreement between The McKenna Process Com- 
Rail Joint Company and pany cancelling License 
Woodings - Verona Tool Agreement ‘‘B”’ and 
works supplementing the amending Agreement 
license of October 19, AY 
1931, entered into be- JUIN) 27), 1 936i te The Rail Joint Company 
tween Rail Joint as Li- (Licensor) 
censor and Woodings as Mohawk Equipment Co. 
Licensee, (Licensee) 
October 26, 1931... The Rail Joint Company (License under Disbrow 
(Licensor) Patent No. 1,641,416 and 
Mohawk Equipment Co. Faries No. 1,948,102) 
(Licensee) May 24, 1939...... George Langford 
November 3, 1931..The Rail Joint Company (Licensor) 
(Licensor) The Rail Joint Company 
Ray O. Shaffer (Licensee) (Licensee) 


{]57,288] The Ohio Citizens Trust Company v. Air-Way Electric Appliance Cor- 
poration et al. 


In the District Court of the United States for the Northern District of Ohio, Western 
Division. No. 4860 Civil. Memorandum on motion for summary judgment. Filed Sep- 
tember 1, 1944. 

It is not a violation of the anti-trust laws when a patent license agreement provides 
that the amount of royalty to be paid is to be calculated upon the sales of completed 
devices, parts and accessories contemplated to be manufactured under the patents involved, 
even though such sales include items which do not come within the claims of the licensed 
patents. 

See the Sherman Act annotations, Vol. 1, | 1270.101. 


For plaintiff: George P. Smith, and Effler & Eastman, Toledo, Ohio. 
For defendants: George D. Welles of Welles, Kelsey, Cobourn & Harrington, Toledo, 
Ohio; Munson H. Lane, Washington, D. C.; George E. Kirk, Toledo, Ohio; Hadsell, 


Trade Regulation Reports q 57.288 


57,492 


Court Decisions 
Ohio Citizens Trust Co. v. Air-Way Electric Appliance Corp. et al. 


10-19-44 
Report 57 


Sweet & Ingalls, San Francisco, Cal.; Jacobs, Blackenburg & May, San Francisco, Gale 
Mulholland, Robie & McEwen, Toledo, Ohio; Charles W. Owen of Owen & Owen, 


Toledo, Ohio. 
Opinion rendered by KLoes, J. 


Question before Court 


[Digest] The question before the Court 
is upon the motion of Air-Way for a sum- 
mary judgment against defendants repre- 
senting or succeeding to the interests of D. 
Ben Replogle and F. M. Ray, the original 
licensors, 


Allegations of Complaint 


The complaint recites that plaintiff, as 
trustee under patent license agreements 
between Replogle-Ray and Air-Way, has 
in its custody certain property concerning 
which those parties are adverse claimants. 


Basis of Motion for Summary Judgment 


The motion for summary judgment asks 
the Court for an order adjudging that the 
original 1918 license agreement between the 
parties, as amended, is invalid. Air-Way 
contends that the agreements are invalid 
because they constitute an unlawful attempt 
to enlarge the patent monopoly of the 
Replogle and Ray defendants, and unlaw- 
fully to restrain interstate commerce. The 
license agreement provides that second party 
may manufacture or sell any article which 
competes with any of the articles authorized 
to be manufactured or sold under the agree- 
ment, but in such event second party shall 
pay to first parties the same royalties that 
it would be required to pay to first parties 
if said competitive article had been manu- 
factured or sold under any patents assigned 
by first parties to the trustee; the royalty 
must be paid to first parties upon the Air- 
Way Sanitary System as a whole, and 
royalty must be paid to first parties upon 
any articles sold separate for use upon the 
cleaner, which in any way relate or pertain 
to the art of cleaning. Air-Way theorizes 


that the minimum price at which the Air- 
Way cleaners are to be sold is, in effect, 
fixed by the royalty provision at a figure 
higher that it otherwise would be, because 
the amount of the royalty must be added 
in on every sale, and therefore the restric- 
tions in the license contract have the effect 
of a price restricting clause in connection 
with the sale of unpatented articles and con- 
stitute an unlawful réstraint of trade. 


Contention of Parties Opposing Motton 


Counsel for Replogle-Ray contend that 
the provisions complained of merely pre- 
scribe the basis upon which royalties should 
be calculated, and that there is no invalidity 
in an arrangement by which the basis of 
royalties should be calculated upon the sales 
of articles involving patented parts as well 
as parts which are not covered by the li- 
censed patents. 


No Authority Holding Practice Unlawful 


No case has been cited, and the Court 
has been able to find none, holding that 
the amount of royalty to be paid under a 
license agreement may not be measured by 
a rate or percentage calculated upon the 
sales of completed devices, parts and acces- 
sories, contemplated to be manufactured 
under the patents involved, irrespective of 
whether such sales include items which do 
not come within the claims of the licensed 
patents. 


Motion for Summary Judgment Overruled 


The motion on the above ground is not 
well taken. Air-Way’s alternative motion 
for a summary judgment on various other 
grounds is not well taken. The motion 
for summary judgment is overruled in toto. 
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[157,289] Dario L. Toffenetti and Toffenetti Restaurant Company, Inc. v. Edward 
Flore, et al. 


In the United States District Court, Southern District of New York. Civ. 26-453. 
September 18, 1944, 


A complaint which alleges that defendants attempted, by their tortious and criminal 
acts, to restrain plaintiffs from successfully operating a restaurant does not state a con- 
Spiracy to restrain commerce in violation of the Sherman Anti-Trust Act. The Act is 
intended to prevent injury to the public, and individual injuries are recognized only insofar 
as they proceed from acts that are intended to injure the public. Nothing in the complaint 
suggests any action by defendants to restrain interstate commerce. 


See the Sherman Act annotations, Vol. 1, J 1640.121. 
For plaintiffs: Teitelbaum & Teitelbaum, New York, N. Y. 


For defendants: Joseph A. Padway, Washington, D. C.; Boudin, Cohn and Glickstein, 
New York, N. Y.; Michael F. Pinto, New York, N. Y., for David Siegal indiv. and as 
Pres. of Local 16, and Myrtle Edwards. 


Before CLAncy, Joun W., U. S. D. J. 


[Complaint Alleging Conspiracy by Defendants 
to Restrain Commerce Dismissed] 


_Cuancy, D. J.:_ This complaint must be 
dismissed. 8 U. S. C. A. 8§ 43, 47 and 48 do 


criminal acts, to restrain the plaintiffs from 
successfully operating a restaurant. While 
the operations of a labor union may come 
within the purview of the Sherman Act, 


not guarantee the outcome of any litigation. 
They give a cause of action for conspiracy 
to effect deprivation of the constitutional 
rights of due process and equal protection 
of the laws. The very allegations of the 
complaint itself show that the plaintiffs have 
enjoyed due process and the equal applica- 
tion of the laws to it. None of the papers, 
including the briefs, point to any specific 
tight of the plaintiffs that has been impaired. 
This defect appeared even more clearly on 
the argument where reference was made to 
the Anti-trust Act and such mention casual- 
ly appears in the plaintiffs’ brief. But no 
conspiracy to restrain commerce appears in 
the complaint which alleges that the de- 
fendants attempted, by their tortious and 


Apex Hosiery v. Leader, 310 U. S. 469, the 
Act itself is intended to prevent injury to the 
public and individual injuries are recognized 
only in so far as they proceed from acts 
that are intended to injure the public. None 
of the elements of such a cause of action 
are pleaded and we do not see how they 
could be. Nothing stated in the complaint 
or referred to in the briefs or affidavits sug- 
gests any action by the defendants that 
might be thought to restrain interstate com- 
merce. Apex Hosiery v. Leader, supra; Al- 
brecht v. Kinsella, 119 Fed. (2d) 1003. The 
corporation is necessarily the chief com- 
plainant on any theory of a cause of action 
for the plaintiffs. We therefore have no 
jurisdiction. 


[57,290] The National Supply Company and Morgan B. Schiller v. J. H. Hillman, 
Jr., Pennsylvania Industries, Inc., and Pittsburgh Steel Company. 


In the District Court of the United States for the Western District of Pennsylvania. 


Civil action No. 2913. Filed October 5, 1944. 


A complaint states a good cause of action under the Clayton and Sherman Anti-Trust 
Acts when it alleges that a defendant-company, which is a competitor of plaintiff-company, 
acquired stock of plaintiff-company in violation of Section 7 of the Clayton Act; that an 
individual defendant violated Section 8 of the Clayton Act by serving as director of 
plaintiff-company and also as director of defendant-company; and that defendants con- 
spired to obtain control of plaintiff-company to control competition between plaintiff- 
company and defendant-company and to require plaintiff-company to purchase some of its 
requirements from companies controlled by defendants. The complaint is dismissed, how- 
ever, as to an individual plaintiff who is shareholder of plaintiff-company, for there appear 
to be no special damages to him. 

See Section 7 of the Clayton Act, Vol. 1, {| 2027; Section 8 of the Clayton Act, Vol. 1, ] 2028; 
and Section 16 of the Clayton Act, Vol. 1, J 2036.37. 


For plaintiff: William Watson Smith, Leon Hickman, and Smith, Buchanan & Inger- 
soll; Robert W. Eiler, all of Pittsburgh, Pa. : 
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For defendants: Earl F. Reed of Thorp, Bostwick, Reed & Armstrong, Pittsburgh, 
Pa., for J. H. Hillman, Jr. and Pennsylvania Industries, Inc.; H. Eastman Hackney, S. N. 
Hutchison, Jr.. T. W. Pomeroy, Jr., of Reed, Smith, Shaw & McClay, and Jno. D. Mc- 
Intyre, all of Pittsburgh, Pa., for Pittsburgh Steel Co. 


Opinion rendered by SCHOONMAKER, Judge. 


Nature of Action 


[Digest] This is an action under the Sher- 
man Anti-Trust Act and the Clayton Act. 
Plaintiffs seek (a) to require defendants 
Pittsburgh Steel Company and Pennsyl- 
vania Industries, Inc., to divest themselves 
of their stock interest in plaintiff-company; 
(b) to enjoin defendants from acquiring 
stock in plaintiff-company so long as Pitts- 
burgh Steel remains in substantial competi- 
tion with plaintiff-company; (c) to enjoin 
defendant-corporations from voting their 
stock in plaintiff-company; (d) to enjoin de- 
fendant Hillman from holding office simul- 
taneously as a director of plaintiff-company 
and Pittsburgh Steel so long as that com- 
pany remains in substantial competition with 
plaintiff-company; and (e) to enjoin de- 
fendants from engaging in the conspiracy 
described in the complaint. 


Motion to Dismiss 


Defendants moved to dismiss, alleging 
that the complaint fails to state a claim in 
that: (1) plaintiffs are not entitled to main- 
tain the action; (2) the complaint discloses 
no conduct that has, or will, cause injury to 
plaintiffs within the meaning of the anti- 
trust acts; (3) plaintiffs are barred from 
maintaining this action by their gross laches; 
and (4) war conditions, Acts of Congress, 
and executive orders of the President have 
made the gravamen of the complaint a mat- 
ter that is moot. 


Allegations of Complaint 


The complaint alleges that both plaintiff- 
company and Pittsburgh Steel are engaged 
in the business of fabricating steel; that 
Hillman is a director of both companies; 
that plaintiff-company and Pittsburgh Steel 
are business competitors; that a substantial 
proportion of the products of each company 
moves in interstate commerce; that Penn- 
sylvania Industries is dominated and con- 
trolled by Hillman, who owns or controls 
more than 70% of its stock; that Hillman 
owns and controls Pittsburgh Steel through 
Pennsylvania Industries, which is the owner 
of 147,716 shares of its stock; that Pitts- 
burgh Industries acquired 120,000.shares of 
common stock of plaintiff-company, which 
stock it transferred to Pittsburgh Steel; that 
Pennsylvania Industries owns 16,006 shares, 
and Hillman owns 270 shares of ‘capital 
stock of plaintiff-company. Plaintiffs allege 
that this acquisition and retention of stock 
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of plaintiff-company by Pittsburgh Steel and 
Pennsylvania Industries is a violation of 
Section 7 of the Clayton Act, for the effect 
may substantially lessen competition be- 
tween plaintiff-company and Pittsburgh 
Steel. It may also restrain interstate com- 
merce in that Pittsburgh Steel did not pur- 
chase the stock for investment, but for the 
purpose of using it to bring about a sub- 
stantial lessening of competition between 
Pittsburgh Steel and _ plaintiff-company. 
Plaintiffs also aver that Hillman is violat- 
ing Section 8 of the Clayton Act in serving 
as a director of plaintiff-company and Pitts- 
burgh Steel. It is further alleged by plain- 
tiffs that defendants have conspired to 
obtain domination and control of plaintiff- 
company in order to (1) terminate or con- 
trol competition between plaintiff-company 
and Pittsburgh Steel; (2) cause plaintiff- 
company to buy its requirements of steel 
for the production of seamless tubular prod- 
ucts from Pittsburgh Steel; (3) cause 
plaintiff-company to purchase its require- 
ments of coal from companies owned or 
controlled by Hillman; and (4) place de- 
fendants in a position to control the busi- 
ness of plaintiff-company in the interests of 
defendants. 


Good Cause of Action as to Plaintiff-Company 
but Not as to Individual Plaintiff 


The Court is of the opinion that the com- 
plaint alleges good causes of action as far 
as concerns plaintiff-company, but not as to 
the individual plaintiff. Hartford-Empire 
Co. v. Glenshaw Glass Co., 47 Fed. Supp. 711; 
Stewart-Warner Corp. v. Staley, 42 Fed. Supp. 
140; United Exhibitors, Inc. v. Twentieth 
Century Fox Film Distributing Corp., 31 Fed. 
Supp. 316; Hirshhorn v. Mine Safety Appli- 
ance Co., 54 Fed. Supp. 588; Continental Col- 
liertes v. Shober, 130 Fed. (2d) 631. The 
complaint does state a claim on which re- 
lief can be granted. 


Suit Not Premature 


There is no merit in defendants’ conten- 
tion that this suit is prematurely brought 
because defendants do not have sufficient 
stock interest in plaintiff-company to control 
its Board of Directors. The acquisition is 
forbidden by Section 7 of the Clayton Act, 
where the effect may be to substantially 
lessen competition or to restrain commerce 
or to tend to create a monopoly. The com- 
plaint alleges the restraining effect of the 
stock ownership and the conspiracy. 
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No Laches 


The Court does not see any merit in de- 
fendants’ contention that plaintiffs are guilty 
of laches. Whether this suit was brought 
too soon or too late is a question of fact 
to be determined by the court on the trial. 
Farmers’ Bank of McSherrystown v. Halsey, 
Stuart & Co., 21 Fed. (2d) 818. There is 
nothing in the complaint that would indicate 
that defendants have been harmed by the 
failure of plaintiffs to bring this suit at an 
earlier date. 


Matters Not Moot 


There is no merit in the contention that 
the matters are moot. There is no war- 
time Act of Congress which makes this ac- 
tion moot. The Acts of Congress and 
executive orders refer only to prosecutions 
of actions by the United States. 


Court Decisions 
Dorfman et al. v. FTC 
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Damages Suffered 


There is no merit in the contention that 
there is no special damage suffered by or 
threatening plaintiff. Private injunctive re- 
lief is permitted under Section 16 of the 
Clayton Act. Proper averments are found 
in the amended bill of complaint. 

The complaint should be dismissed as to 
plaintiff Schiller. He alleges damages to his 
voting rights if defendants are permitted to 
vote their stock. He has shown no special 
damages to himself which would qualify 
him to sue. He cannot sue under Section 
16 of the Clayton Act for an injury to plain- 
tiff-company. 


Dismissal Granted in Part and Denied in Part 


The motion to dismiss will be granted as 
to plaintiff Schiller and denied as to plain- 
tiff National Supply Company. 


[{ 57,291] Meyer Dorfman and Arthur Cohler, individuals, trading under the name 
Stetson Felt Mills, v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Eighth Circuit. 
October 5, 1944. 


On petition to review and set aside an order of the Federal Trade Commission, 


An order of the Federal Trade Commission prohibiting petitioners from padding pur- 
chasers’ orders of felt rugs, shipping to purchasers felt rugs in numbers greatly in excess 
of those actually ordered, and using a sales method which involved the preparation of 
orders in such a manner that the purchasers could not readily determine the quantity of 
rugs or other merchandise ordered or the amount to be paid, as a means of inducing the 
purchase of greater quantities of such merchandise, is affirmed. 


A part of the order, which stated that petitioners’ salesmen, in the sale of felt rugs, 
padded orders and “failed and neglected to extend the totals of the various purchases on 
said order blanks so that the purchaser could immediately determine the amount of the 
merchandise he was purchasing,” is supported by sufficient evidence. The evidence of the 
petitioners, instead of denying the statement, tended only to show that it is not customary 
for salesmen for other business concerns to extend the totals on orders for merchandise. 


A part of the order directing the petitioners, in the sale of felt rugs, to cease use of 
a sales method “which involves the preparation of orders in such a manner that the pur- 
chasers cannot readily determine the quantity of rugs or other merchandise ordered or 
the amount to be paid, as a means of inducing the purchase of greater quantities of such 
merchandise than that desired or the payment of amounts greater than such purchaser 
expects or intends to pay,” is affirmed. The Commission has the power to require that 
the orders of purchasers be clear and understandable both as to the quantity of merchan- 
dise purchased and the price to be paid. If to accomplish this purpose a blank order form 
is used which is not clear without extension of the totals, then such extension is required. 


The language used by the Commission in a part of an order prohibiting the padding 
of purchasers’ orders of felt rugs is not too broad, when compliance requires only that 
petitioners deal fairly with customers; that they see to it that orders of purchasers are 
not padded, and that such orders be prepared to include only the quantity and quality of 
felt rugs actually ordered at prices actually made known to the purchasers and agreed upon. 


The Commission has the right to prohibit petitioners from coercing purchasers of 
petitioners’ felt rugs, by threats to sue or other forms of intimidation, when such a threat 
is for the purpose of extorting money from customers where no money is due. 


See Federal Trade Commission Act annotations, Vol. 2, 7 6325.50, 6325.55, 6620.320, 6640.65. 
Affirming Federal Trade Commission’s cease and desist order in Dkt. 4234. 
_ 57,291 


No. 12,653. 
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For petitioners: Mr. Roger Rutchick (Mr. W. L. Ulvin was with him on the brief). 


For respondent: Mr. Everett F. Haycraft, Special Attorney, Federal Trade Commis- 
sion, (Mr. W. T. Kelley, Chief Counsel, and Mr. Joseph J. Smith, Jr., Assistant Chief 
Counsel, Attorneys for Federal Trade Commission, were with him on the brief). 


Before GARDNER, THOMAS and Ruppick, Circuit Judges. 


[Petition to Review and Set Aside Order] 


Tuomas, Circuit Judge: This case is pre- 
sented on a petition to review and set aside 
an order of the Federal Trade Commission. 
The scope of the relief sought is limited in 
the brief to the contention that the Cease 
and Desist Order “should only be modified, 
rather than reversed for any insufficiency of 
the evidence.” 


[Petitioners Engaged in Sale of Rugs] 


The petitioners, Meyer Dorfman and Arthur 
Cohler, trading under the name Stetson Felt 
Mills, are engaged at St. Paul, Minnesota, 
in the manufacture and in the sale in inter- 
state commerce of felt rugs. 


[Findings of Commission] 


In a conventional proceeding under the 
Federal Trade Commission Act, 15 U. S. 
C. A. § 41 et seg., comprising a complaint, 
an answer, the taking of testimony and the 
report of an examiner, the Commission 
made findings of fact and entered the Order 
here sought to be modified. The complaint 
relates to the activities and practices of the 
petitioners in the sale and distribution of 
their products in interstate commerce. The 
Commission found that the proceeding is in 
the interest of the public, and that the acts 
and practices of the petitioners as found are 
all to the prejudice and injury of the public 
and constitute unfair and deceptive acts and 
practices within the intent and meaning of 
the Federal Trade Commission Act. 

The findings of fact briefly summarized 
are (1) that the petitioners are and have 
been engaged in the manufacture and sale 
of felt rugs and other things in interstate 
commerce; (2) that in the conduct of their 
business they and their salesmen have been 
accustomed falsely to represent to prospec- 
tive purchasers that they are connected with 
John B. Stetson Company, a well-known 
hat manufacturer of Philadelphia, and that 
their rugs are made from trimmings from 
felt hats made by that company; (3) that 
petitioners and their salesmen practice pad- 
ding orders and shipping to purchasers mer- 
chandise greatly in excess of that actually 
ordered; that the order blanks used were 
to some extent confusing; that their sales- 
men failed to extend the totals of the vari- 
ous purchases on such blanks so that the 
purchaser could immediately determine the 
amount of merchandise purchased; that in 
some instances confusing notations were 
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placed upon orders indicating additional 
purchases or purchases of more expensive 
merchandise than that actually ordered or 
desired; that petitioners when attempts were 
made to cancel such orders often collected 
as much as 19 per cent of the total amount 
of the order as handling charges, and in 
many instances large sums as damages by 
threats to sue and other forms of intimida- 
tion; and (4) that such acts and practices 
are deceptive and result in purchasers pay- 
ing for rugs in excess of those ordered and 
paying more than they agreed or expected 
to pay. 


[Findings as to Padded Orders Supported 
by Evidence] 


Petitioners first assail paragraph Three 
of the findings of fact wherein the Commis- 
sion found that in carrying out their false 
and fraudulent sales plan the salesmen 
padded orders and “failed and neglected to 
extend the totals of the various purchases 
on said order blanks so that the purchaser 
could immediately determine the amount of 
the merchandise which he was purchasing.” 
The contention is that the quoted part of 
the finding should be eliminated as not sup- 
ported by the evidence. The contention is 
without merit. The evidence directly and 
unequivocally supports the finding. The 
evidence of the petitioners, instead of deny- 
ing the statement, tended only to show that 
it is not customary for salesmen for other 
business concerns to extend the totals on 
orders for merchandise. 


[Parts of Orders Not Discussed] 


In their brief petitioners state that they 
have no quarrel with items 1, 2, 5 and 10 of 
the Order to Cease and Desist, and in their 
brief these items are not discussed other 
than incidentally. Items 1 and 2 cover the 
representations that petitioners are a part of 
or in any way connected with the John B. 
Stetson Company of Philadelphia, and that 
their rugs are manufactured from trimmings 
of felt hats made by the said John B. Stet- 
son Company. Item 5 embraces the use of 
a sales plan by which notations placed on 
customers’ orders increase the amount of 
their purchases and make the amounts pur- 
chased not readily recognizable on the order 
blanks when they affix their signatures 
thereto. Item 10 deals with the coercion of 
or attempt to coerce purchasers by threats 
to sue or other forms of intimidation into 
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paying damages to petitioners in order to 
induce them to accept the return of mer- 
chandise in excess of the amount ordered. 


[Modification of Order Sought] 


_In three particulars, however, the peti- 
tioners seek modification of the Cease and 
Desist Order. First, they ask that item 4 
be modified “if the same is susceptible of 
an interpretation requiring Petitioners to re- 
quire their salesmen to extend the amounts 
of such orders.” Second, they contend that 
the Order is too broad in its prohibition of 
the use of any sales plan which misleads or 
deceives purchasers and enables salesmen to 
obtain orders from purchasers in quantities 
greater than they order or expect to receive, 
or for amounts greater than they intend or 
expect to pay for, or in excess of their de- 
sires. Third, they assert that the Order 
requiring petitioners to cease coercing or 
attempting to coerce purchasers by threats 
to sue or other forms of intimidation is in 
violation of their rights to resort to courts 
of competent jurisdiction, even though the 
threats to sue and other forms of intimida- 
tion are made in the endeavor to compel the 
purchasers to accept rugs in excess of the 
quantity ordered or to compel them to pay 
more money than they agreed or expected 
to pay. 


[Commission’s Power as to Preparation of 
Orders for Interstate Sales] 


The first of these objections scarcely re- 
quires comment. Item 4 of the Order does 
not prescribe a means but enjoins a practice. 
Item 4 directs the petitioners to cease the 
use of a sales method “which involves the 
preparation of orders in such a manner that 
the purchasers cannot readily determine the 
quantity of rugs or other merchandise or- 
dered or the amount to be paid, as a means 
of inducing the purchase of greater quanti- 
ties of such merchandise than that desired 
or the payment of amounts greater than 
such purchaser expects or intends to pay.” 
In other words, the requirement is that the 
orders of purchasers must be clear and un- 
derstandable both as to the quantity of mer- 
chandise purchased and the price to be paid. 
If to accomplish this purpose a blank order 
form is used which is not clear without an 
extension of the totals, then such extension 
is required. It is within the power of the 
Commission to require the preparation of 
orders for interstate sales which shall be 
clear not only to experts but which may 
also readily be understood by “that vast 
multitude which includes the ignorant, the 
unthinking and credulous.” Florence Mfg. 
COD MAG ALOE AS GORA | GLA NWAS Dy VES 
75; Charles of the Ritz Distributors Corpora- 
tion v. Federal Trade Commission, 2 Cir., 143 
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F, 2d 676, 679. The Act was “made to pro- 
tect the trusting as well as the suspicious.” 
Federal Trade Commission v. Standard Edu- 
cation Society, 302 U. S. 112, 116. To com- 
ply with Item 4 of the Cease and Desist 
Order petitioners may entirely revise the 
order blank form in evidence or they may 
instruct their salesmen to prepare the orders 
so as to conform to the Order of the Com- 
mission. Compliance will be easy if under- 
taken in good faith. Judicial interpretation 
is not necessary. 


[Compliance with Order Requires Fair 
Dealings with Customers] 


The second objection is directed to those 
clauses of the Order to Cease and Desist 
intended to prevent the padding of pur- 
chasers’ orders by any means whatever. It 
is said the language used by the Commission 
is “too broad” because “it binds the Peti- 
tioners by the undisclosed ‘expectations’, 
‘desires’, ‘intentions’, etc. of its customers.” 
We do not think the Order is subject to 
the criticism directed against it. The peti- 
tioners were dealing unfairly with their 
customers in devious ways. The Order, 
while prospective in its application, deals 
with particular practices of the past and is 
designed to fit the situation and remove the 
evil practices disclosed by the facts. Com- 
pliance requires only that petitioners deal 
fairly with customers; that they see to it 
that orders of purchasers are not padded, 
and that such orders be prepared to include 
only the quantity and quality of merchan- 
dise actually ordered at prices actually made 
known to the purchasers and agreed upon. 
Whether the language of an order is too 
broad or not depends upon the nature and 
character of the unfair practice which it is 
intended to cure. The Order requires only 
that salesmen, before preparing orders, dis- 
cover the desires, intentions and expecta- 
tions of the purchasers with reference to the 
amount and cost of the merchandise, and 
prepare the orders accordingly. In short, 
the Order says to the petitioners and their 
salesmen, cease deceiving your customers 
and stop padding their orders. The Order, 
in our opinion, places no unfair burden 
upon the petitioners. It should be strictly 
obeyed. Hill v. Federal Trade Commission, 
7 Cir., 124 F. 2d 104; Haskelite Mfg. Cor- 
poration v. Federal Trade Commission, 7 Cir., 
127 F. 2d 765; National Labor Relations 
Board v. Express Publishing Co., 312 U. S. 
426. 


[Petitioners’ Contention as to Coercion] 


Petitioners’ final contention is that threats 
to sue in connection with controversies with 
their customers are not coercion and intimi- 
dation and should not have been included 
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in the Order to Cease and Desist. In sup- 
port of this contention they urge that resort 
to the courts is a constitutional right of all 
citizens and that a threat to sue can not 
constitute coercion or intimidation. 


[Coercion of Purchasers Prohibited] 


The Order requires petitioners to cease 
and desist from coercing or attempting to 
coerce purchasers, by threats to sue or other 
forms of intimidation, into accepting rugs 
in excess of the quantity ordered, or into 
paying sums of money in excess of that 
agreed to be paid, or into paying damages 
for cancellation of orders for quantities of 
rugs in excess of that ordered. 


[Threat to Sue for Unlawful Purpose 
Prohibited by Commission] 


Petitioners make no claim that the Order 
is not supported by the findings or the evi- 
dence or that the question was not in issue. 
The sole claim is that one’s right to sue 
makes it impossible for a threat to do so to 
constitute coercion or intimidation. The 
reasoning is fallacious. Right, in law, is not 
an absolute. An act innocent in itself may 
be lawful or unlawful depending upon cir- 
cumstances and the intent of the actor. For 
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example, a man has a right to draw a check 
upon his deposit in a bank and the holder 
has a right to present it for payment. But 
if a man for the purpose of ruining the bank 
by causing a run upon it threatens to ac- 
cumulate a large amount of checks and to 
present them at one time he may be en- 
joined. American Bank & Trust Company v. 
Federal Reserve Bank of Atlanta, 256 U. S. 
350, 358. A series of contracts, each of 
which is lawful, the necessary result of 
which is materially to restrain trade among 
the states violates the Sherman Anti-trust 
Act and may be enjoined. United States v. 
Reading Company, 226 U. S. 324, 357. And 
acts absolutely lawful may be steps in a 
criminal plot. Aikens v. Wisconsin, 195 U.S. 
194, 206. So here, threats to sue for the 
purpose of extorting money from customers 
where no money is due may be forbidden 
by the Federal Trade Commission, and an 
Order to Cease and Desist from such a 
practice is within its powers under the Act. 
Such an Order does not interfere with peti- 
tioners’ constitutional rights. 


[Order Affirmed] 


The Order is affirmed and a decree of 
enforcement will be entered. 


[] 57,292] United States of America v. The Diamond Match Company, et al. 
In the United States District Court, Southern District of New York. Civil 25-397. 


September 27, 1944. 


Although there is some repetition in a complaint charging a conspiracy to restrain 


interstate commerce in matches, and some purely evidentiary matter pleaded in haec 
verba, the complaint is held not to contain such amount of redundant, immaterial and 
impertinent matter as would warrant a striking of the entire complaint. A motion to 
strike portions of a complaint should be denied unless the moving party can show some 
real prejudice from the presence of certain allegations in the pleading, or that the allegations 
are clearly irrelevant, highly improper, or absolutely confusing, that they have no proper 
place in the pleading and their presence seriously affects its usefulness as a pleading. 
A part of a quotation which does not fit into the complaint as an allegation is stricken. 
Repetitious paragraphs under different headings, set forth for different purposes, are not 
stricken as no harm can result from this repetition. Improper pleading is eliminated. 
Important allegations are not disturbed. 


In view of the tendency in recent decisions to limit a bill of particulars to matters 
necessary to complete and supplement the pleading as served, a motion for a bill of par- 
ticulars in a civil proceeding brought by the Government to enjoin a conspiracy to restrain 
interstate commerce is denied. The particulars should be sought through interrogatories 
under Rule 33 or by a motion for discovery and production of documents under Rule 34. 
There does not seem to be any basis for defendants’ apprehension that the Government 
might contend that it is a sovereign and not subject to Rule 33. The Government, as the 
party plaintiff, is an “adverse party” upon whom a defendant may serve “written inter- 
rogatories to be answered by the party served,” under Rule 33. : 


Me See the Sherman Act annotations, Vol. 1,  1610.275; see also a summary of the complaint at 
4,021. 


[Nature of Complaint Filed] 
LEIBELL, D. J.: As stated in paragraph “1” 
of the complaint herein:— 


“1, This complaint is filed and these proceed- 
ings are instituted under Sec. 4 of the Act of 
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Congress of July 2, 1890, c. 647, 26 Stat. 209, 
as amended, entitled ‘An Act To protect trade 
and commerce against unlawful restraints and 
monopolies’, commonly known as the ‘Sherman 
Antitrust Act’, in order to prevent and restrain 
continuing violations by defendants, as herein- 
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iier alleged, of Sec. 1 of the Sherman Antitrust 


[Description of Unlawful Combination 
and Conspiracy] 


The first sentence of paragraph “38” briefly 
describes the alleged unlawful combination 
and conspiracy in restraint of trade. 


“38. Beginning in or about 1901, the defend- 
ants Diamond and Bryant & May and thereafter 
the remaining defendants, and continuing there- 
after up to and including the date of filing of 
this complaint, have been and now are, and 
from time to time during this period the co- 
conspirators have been, engaged in a combina- 
tion and conspiracy in restraint of the aforesaid 
trade and commerce in matches among the sev- 
eral states of the United States and with foreign 
nations, and in effectuation thereof, have en- 
tered into, and now are parties to, contracts, 
agreements, arrangements and understandings 
in restraint of such trade and commerce, all 
in violation of Section 1 of the Sherman Anti- 
trust Act.”’ 


{Effects of Alleged Combination] 


The effects of the alleged combination and 
conspiracy are set forth in paragraph “138” 
as follows:— 


“138. As intended by the defendants, the 
effects of the aforesaid combination and con- 
spiracy and the acts of the defendants in 
effectuation thereof, and of the contracts, agree- 
ments, arrangements and understandings here- 
inbefore described have been to restrain the 
interstate and foreign trade and commerce of 
the United States as follows: 

A. The defendants do not now compete with 
each other in the sale of matches throughout the 
world; 

B. Production of matches in the United States 
has been curtailed; : 

C. The importation into the United States 
of matches manufactured in other countries has 
been restricted; 

D. The exportation from the United States of 
matches manufactured in the United States has 
been restricted; 

E. Diamond is the dominant match producer 
in the United States; 

F. The price of matches sold in interstate 
commerce has been fixed at high and unreason- 
able levels; 

G. There is at the present time a serious 
shortage of matches and match chemicals, in- 
cluding chlorate of potash, in the United States 
and South America; 

H. Persons other than defendants have been 
prevented from engaging in the manufacture 
and distribution of matches.”’ 


[Detailed and Comprehensive Pleading 
Called For] 


The nature and scope of the alleged con- 
spiracy as indicated by the above paragraphs 
and the list of the corporate defendants would 
call for a pleading both detailed and com- 
prehensive. Yet the pleader has compressed 
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it all into 54 typewritten pages, including the 
prayer for relief. 


[Striking of Entire Complaint Not 
Warranted | 


However, a number of the defendants (ex- 
cept Lion) have moved to strike the entire 
complaint, contending that it violates Rule 
8a F.R.C.P., and contains redundant, im- 
material and impertinent matter. [Rule 12 
(f).] Under Rule 8(a) a pleading must set 
forth a short and plain statement of the 
grounds upon which the Court’s jurisdiction 
depends; a short and plain statement of the 
claim showing that the pleader is entitled 
to relief; and a demand for judgment for the 
relief to which he deems himself entitled. 
I think the complaint herein fulfills the re- 
quirements of that Rule. There is some 
repetition in the complaint and some purely 
evidentiary matter pleaded in haec verba, but 
the complaint does not contain any such 
amount of redundant, immaterial and im- 
pertinent matter [Rule 12(f)] as would war- 
rant striking of the entire complaint. 


[Showing Required on Motion to Strike] 


In the alternative, the moving defendants 
(except Lion) ask that certain paragraphs 
and parts of paragraphs be struck from the 
complaint on the ground that the matter con- 
tained therein violates Rule 8(a) and is re- 
dundant, immaterial or impertinent. I have 
carefully read and re-read the complaint and 
I have considered all the discussions of the 
questioned paragraphs, set forth in the briefs 
of the parties. There are 138 paragraphs in 
the complaint plus the prayer for relief. The 
motion seeks to strike all of 62 paragraphs 
and parts of 18 other paragraphs. Motions 
to strike under Rule 12(f) are not looked 
upon with favor. If the granting of the mo- 
tion to strike would emasculate the pleading, 
or would in effect have the Court edit it to 
conform to the moving parties’ views of 
what a good pleading sould be, the motion 
should be denied. Indeed that would or- 
dinarily be its fate, unless the moving party 
can show some real prejudice from the 
presence of certain allegations in the plead- 
ing, or that the allegations are clearly ir- 
relevant, highly improper, or absolutely 
confusing, that they have no proper place in 
the pleading and their presence seriously 
affects its usefulness as a pleading. Many 
cases are cited in Moore’s Federal Practice 
§ 12:08, and in Title 28 U.S.C.A. after § 723 
under the heading of Rule 12 F.R.C.P., in 
which these principles are illustrated. 


{Quotation Which Does Not Fit Into 
Complaint Eliminated] 


There appears to be some basis for the 
movants’ criticism of a few of the para- 
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graphs. For instance the next to the last 
sentence of paragraph 104 should be elimi- 
nated. It is part of a quotation, and, as its 
language shows, it does not fit into the com- 
plaint as an allegation thereof. 


[Repetition of Phrases Harmless] 


Paragraphs 123 to 128 seem to repeat much 
of what is pleaded in paragraphs 31 to 37. 
But they come under a different heading and 
the allegations are set forth for a different 
purpose. No harm can result from this 
repetition. 


[Improper Pleading Eliminated] 


As to paragraph 133—the latter part of it, 
an alleged report of R. G. Fairburn to his 
father on March 31, 1942, should go out as 
improper pleading. It can readily be elim- 
inated, without affecting the connection be- 
tween what goes before it in paragraph 133 
and what follows it in paragraph 134. 

* * * 


[Important Allegations Not Disturbed] 


The defendant Lion moves to strike the 
last sentence of paragraph 38 of the com- 
plaint and all of paragraph 129. Both con- 
tain important allegations and should not be 


disturbed. 
* x * 


[Defendant's Motion for Bill of 
Particulars Denied) 


The same defendant, Lion, moves for a 
Bill of Particulars in respect to certain al- 
legations of paragraphs 4, 8, 30, 32, 36, 38, 
91, 96, 99, 101, 123, 129, 130, 131 and 138. I 
have considered these requests, having in 
mind the allegations of the specified para- 
graphs and the allegations of the complaint 
as a whole. In view of the tendency in 
recent decisions to limit a Bill of Particulars 
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to matters necessary to complete and supple- 
ment the pleading as served, I am of the 
opinion that the particulars should be sought 
through interrogatories under Rule 33, or 
by a motion for discovery and production of 
documents under Rule 34. Indeed, the Gov- 
ernment’s attorney states that the remedy 
is by way of interrogatories under Rule 33 
and not for a Bill of Particulars, so there 
does not seem to be any basis for the de- 
fendants’ apprehension that the Government 
might contend that it is a sovereign and for 
that reason not subject to Rule 33. Section 
4 of Title 15 U.S.C.A. expressly invests the 
District Courts of the United States with 
jurisdiction to prevent and restrain violations 
of Sections 1-7 and 15 of that title, which of 
course would include a suit such as this, to 
restrain an alleged combination and con- 
spiracy in restraint of trade and commerce 
among the several States, or with foreign 
nations, expressly declared to be illegal under 
Section 1 of the Act. The procedure in the 
suit would be governed by the Rules of 
the Court invested with the jurisdiction, unless 
the statute provided a different procedure. 
Rule 81 F.R.C.P. in subdivision (a) does not 
include suits under Title 15 U.S.C. §4 as a 
proceeding to which the F.R.C.P. do not 
apply. The Government, as the party plain- 
tiff, is an “adverse party” upon whom a de- 
fendant may serve “written interrogatories 
to be answered by the party served”, under 
Rule 33; and the Government as a party thus 
served, may present to the Court “objections 
to any interrogatories” and may defer an- 
swering “until the objections are deter- 
mined”, So the defendant Lion may seek its 
relief under Rule 33 of F.R.C.P. Its motion 
for a Bill of Particulars is denied. 


[Orders To Be Submitted] 


Submit orders in accordance with this 
opinion. 


[157,293] Allen Bradley Company, et al., v. Local Union No. 3, International 


Brotherhood of Electrical Workers, et al. 


In the United States Circuit Court of Appeals for the Second Circuit. 


No. 339, 


October Term, 1943. Decided October 12, 1944, 
Appeal from the District Court of the United States for the Southern District of 


New York. 


Action by Allen Bradley Company and ten other companies manufacturing electrical 


equipment against Local Union No, 3, International Brotherhood of Electrical Workers, 
and six named persons individually and as officers or agents of the Union, for an injunc- 
tion and a declaratory judgment of illegality of certain alleged union activities. From 
a judgment for the plaintiffs, 51 F. Supp. 36, upon report of a special master, 41 F. Supp. 
727, the defendants appeal. Judgment reversed and action dismissed. 


The test of lawful union activities in Section 20 of the Clayton Anti-Trust Act is to 


be given full effect as stating permissible union activities in any labor dispute within the 
broad definition of that term in the Norris-LaGuardia Act. As stated in the Hutcheson 
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case, “the Norris-LaGuardia Act reasserted the original purpose of the Clayton Act by 


infusing into it the immunized trade union activities as redefined by the later Act.” 


It is not illegal for any. person or persons, singly or in concert, to cease or refuse 
to perform any work or labor or peacefully to persuade any person to work or abstain 
from working, or to cease to patronize any party to a labor dispute, or to recommend, 
advise, or persuade others by peaceful and lawful means so to do. The Sherman Act 
is inapplicable even to labor controversies whose most injurious effects may be to others 
than the immediate parties. Activities which cannot be forbidden to a union acting by 
itself are not to be interdicted because non-labor groups join with the union to the same 
end. A complaint charging a conspiracy between a labor union of electrical workers, 
local manufacturers of electrical equipment, and contractors to boycott electrical equip- 


ment manufactured by manufacturers outside of the city is dismissed. 
See the Sherman Act annotations, Vol. 1, {| 1280.175, 1280.275, 1650.175, and Sec. 29 of the 


Clayton Act, Vol. i, | 2040. 


Reversing 51 Fed. Supp. 36, reported at 1941-1943 Court Decisions Supp. { 52,968. 


For defendants-appellants: Harold Stern, New York City, N. Y. (George Rosling 
and Saul Pearce, both of New York City, N. Y., on the brief). 


For plaintiffs-appellees: Walter Gordon Merritt, New York City, N. Y. (McLanahan, 
Merritt & Ingraham, Burgess Osterhout, and Hyler Connell, all of New York City, 


N. Y., on the brief). 


Before Swan, Aucustus N. HAnp and Crark, Circuit Judges. 


[Abpeal from Injunction] 


CiarK, Circuit Judge: Defendants, Local 
Union No. 3 of the International Brother- 
hood of Electrical Workers, American 
Federation of Labor, and certain of its 
officers, appeal from an order of the district 
court enjoining various activities of the 
union and declaring them to be a conspiracy 
in restraint of trade in violation of the Sher- 
man Antitrust Act, 15 U. S. C. A. §1, et 
seq., and laws amendatory thereof. The 
enjoined activities constitute in sum any 
and all actions on the part of the union 
which would tend to boycott from the New 
York City area market electrical equip- 
ment manufactured by the various plaintiffs. 

Plaintiffs filed their complaint below in 
December, 1935. The following year most 
of the plaintiffs joined in a companion suit 
against the union, and additional defend- 
ants, for treble damages at law under the 
Sherman Act; and this has remained pend- 
ing in the district court without trial. The 
parties agreed to refer the present action 
to a special master for determination of “all 
issues of law and fact,” and it was so or- 
dered. After two and one-half years of 
hearings, at which, as the master states, 
more than 400 witnesses were examined, 


some 1,700 exhibits were presented, and 
some 25,000 pages of testimony adduced, 
he filed an opinion, October 2, 1941, in 
which he discussed the facts and the law, 
concluding that the plaintiffs should have 
judgment, and asked the parties to submit 
proposed findings of fact and conclusions 
of law, 41 F. Supp. 727. The parties hav- 
ing complied, the master, on November 23, 
1942, filed his final report, containing lengthy 
findings and conclusions, which, upon cross- 
petitions to confirm and dismiss, the court 
below confirmed with some limited altera- 
tions and additions to the findings, 51 F. 
Supp. 36. The final decree, covering 121 
printed pages of the record, included these 
findings, 374 in number, with 26 conclusions 
of law, as well as the form of injunction to 
be issued and the declaratory judgment de- 
claring “that the combination and conspir- 
acy and the acts done and being done down 
to the date of the conclusion of the taking 
of testimony herein before the Special 
Master, in furtherance thereof, all as set 
forth in the findings of fact as made and 
adopted by the Court herein, are unlawful 
and contrary to” the Sherman Act. This 
appeal is taken upon only the findings and 
judgment, and hence does not seek any 
modification of the facts found.’ 


1 These union activities appear to have been in 
other litigation in the court below. They were 
the subject of four indictments against the union 
and its officers and others under the Sherman 
Act, which were sustained upon demurrer as not 
involving a ‘‘labor dispute’’ within the statutory 
exemption hereinafter discussed. United States 
v. Local Union No. 3, D. C.-S. D. N. Y., 42 F. 
Supp. 783; United States v. New York Electrical 
Contractors Ass’n, D. C. S. D. N. Y., 42 F. Supp. 
789; of. 42 Col. L. Rev. 1067, 40 Mich. L. Rev. 
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1244. The court records show, however, that 
petitions for reargument were filed by defend- 
ants after the decision in United States v. Amer 
ican Federation of Musicians, 318 U. S. 741, dis- 
cussed below; and thereafter on September 22, 
1943, the cases were nol prossed. Slightly earlier 
a union affiliated with the C. I. O. sought an 
injunction forbidding its boycott by Local Un- 
ion No. 3, the International Brotherhood of 
Electrical Workers, and others, and basing its 
action upon claimed rights under the National 
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[Facts of Case] 


The eleven plaintiffs in the action are 
manufacturers of electrical equipment whose 
factories are located for the most part with- 
out the New York City area. Several oper- 
ate under collective bargaining agreements 
with local unions in their localities. Local 
3 is the powerful local for the five boroughs 
of New York City of the International 
Brotherhood of Electrical Workers, itself 
one of the most influential members of the 
American Federation of Labor. Local 3 
possesses approximately 15,000 members, 
divided into numerous separate classifica- 
tions. Charter A members, numbering around 
7,000 consist generally of journeymen elec- 
tricians engaged in the fabrication and in- 
stallation of electrical equipment, while 
Charter B members, numbering around 
8,000, are largely employees of local manu- 
facturers producing electrical equipment. 
Sole voting power rests in Charter A mem- 
bers, and Charter A membership is entailed 
for sons and brothers of existing members. 
Prior to 1928, Local 3 was composed only 
of the present Charter A members; but the 
membership now covers virtually everyone 
working on or producing electrical equip- 
ment in any way within the area. Although 
there are other officers and an executive 
committee, the nerve center of the union 
rests in the office of the business manager, 
who, among other things, has the complete 
power to select which members shall fill 
existing job vacancies. 

The acts constituting the alleged con- 
spiracy in restraint of trade which resulted 
in the boycott of plaintiff’s products are all 
elements of an extensive campaign under- 
taken by Local 3 to organize the electrical 
industry in New York City. This occurred 
with the appointment in 1934 of a new busi- 
ness manager, Harry Van Arsdale, Jr., after 
the depression years of 1931 to 1934 had 
left building at a standstill in New York 
City and found the union with only a quar- 
ter of its members employed. Thereafter 
year by year, as the master reports, Van 
Arsdale fought for, and gradually obtained 
for the union members, a reduction in the 
number of hours of work per week at the 
basic rate of compensation, as well as an 
increase in the rate of compensation. Mean- 
while the membership of the union greatly 
increased, so that it was highly successful 
in Unionizing and in obtaining closed-shop 
agreements in both the local manufacturing 
and the local contracting branches of the 
electrical equipment industry. The findings 


Labor Relations Act; but it was unsuccessful. 
United Electrical, R. & Mach. Workers v. I. B. 
of H. Workers, 2 Cir., 115 F. 2d 488, affirming 
D. C. S. D. N. Y., 30 F. Supp. 927; cf. 54 Harv. 
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then show that “agreements and under- 
standings” entered into by the three groups 
—manufacturers, contractors, and union— 
gave them a complete monopoly which they 
used to boycott the equipment manufac- 
tured by the plaintiffs. 

While the boycott as found ran the gamut 
of electrical equipment from highly com- 
plicated switchboards and control devices 
down to novelty lamp shades, the case of 
the modern switchboard is offered as 
typical. There are in New York City a num- 
ber of companiés manufacturing switch- 
boards who, before these activities of Local 
3, shared an open competitive market with 
many of plaintiffs. In return for a closed- 
shop agreement calling for higher wages 
and shorter hours for employees, however, 
Local 3 promised these local companies an 
exclusive market for switchboards within 
the city, so that they could name their own 
prices to offset increased production costs. 
Local 3 carried out its promise with the 
help of the electrical contractors. It had 
already won closed-shop agreements from 
a vast majority of the latter through a 
series of strikes, threatened strikes, and 
sympathetic strikes by other unions in the 
building trade, which threatened to tie up 
all construction work in New York City. It 
now secured the further terms that union 
members should work only on switchboards 
of local manufacture by union shops, and 
that the contractors should have the sole 
power to buy materials for any job, with a 
proviso as additional protection that only 
products bearing the union label would be 
utilized. Like the manufacturers, the con- 
tractors were not-averse to the extra ex- 
pense of union material and labor, when all 
competition was thus removed from the 
field. 

The contractors, however, went so far as 
to organize a voluntary Code of Fair Com- 
petition, which stipulated that every con- 
tractor should file with the code committee 
(upon which two officials of the union sat) 
every bid made by him on any work author- 
ized in New York City, that he must in- 
clude in his bid 35% of the labor cost for 
overhead, 10% of the materials’ cost for 
commission, and 6% of the total for man- 
agement, with price cutting penalized by 
substantial fines, This code was a part of 
the union contract with several contractor 
associations in 1935, but it was disapproved by 
the International President of the I. B. E. W. 
and the record is not entirely clear whether 
thereafter it remained a part of the union 
contract until the contractors themselves 


L. Rev. 513; Boudin, Representatives of Their 
Own Choosing, 38 Ill, L. Rev. 41, 47. The mas- 
ter’s opinion herein is discussed in 28 Va. L 
Rev. 554 and 5 U. Det. L. J. 132. 
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gave it up in 1939.2 At any rate, it is found 
that the union filed no complaints under the 
code and did not share in the fines or itself 
take any action against a contractor or 
cause its members to refuse to stay in the 
employ of disciplined contractors. 

In other fields, with respect to other items 
of electrical equipment, a similar situation 
was found to prevail. Only when no local 
unionized manufacturer made an article was 
its use permitted; and in such cases, if at all 
feasible, it was required either that the article 
come from the manufactuter “knocked 
down,” to be put together by unior labor, 
or that the finished article be unwired and 
rewired upon receipt. For years it has 
been more economical for the manufacturer 
to wire at the factory such articles as light- 
ing fixtures and control equipment; but the 
union required the wiring to be done by its 
own members on the job, even though, in 
the case of control equipment, the manufac- 
turer had to complete the wiring before 
shipment for testing purposes. Curiously, 
a similar requirement was also in force with 
regard to some equipment manufactured by 
Local 3 members in closed Local 3 shops. 
Switchboards, for example, had to be 
“knocked down” at the factory and re- 
assembled at the job. 


All in all, the situation disclosed by the 
findings is that of an entire industry in a 
local area, quite dominated and closed to 
outsiders by a powerful union, whose mem- 
bers receive as a result exceedingly higher 
wages, shorter working hours, and improved 
working conditions, and whose copartners 
—the local manufacturers and contractors— 
also gain bv the greater profits achieved 
through the stifling of competition. This 
has been accomplished by the traditional 
labor weapons of refusal to work upon 
disfavored goods, with peaceful and non- 
violent* persuasion, picketing, and black- 
listing, and now the active participation of 
the local employers. The boycott, how- 
ever, is virtually complete against manu- 
facturers, such as plaintiffs, who have no 
working agreements with Local 3. It makes 
no difference that most of plaintiffs are lo- 
cated without the jurisdiction of Local 3 
and hence could never bargain collectively 
with it in any event, or that some of plain- 
tiffs are already working under harmonious 
agreements with other unions. Moreover, 
as must be expected in cases where a local 
area is thus closed to outside products, the 
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persons injured will include not only the 
excluded manufacturers and rival unions, 
but also—at least initially and very likely 
continuously—the consuming public, which . 
must pay higher rates (as, indeed, it must 
also for raising of wages and lowering of 
hours of work) and does not receive the 
benefits of improved machinery or methods 
of operation. Thus it appears that general 
electrical work and equipment are costly in 
New York City, and instances are cited 
where equipment of plaintiffs was turned 
down for local equipment with the union 
label at twice or three times the cost. Since 
the lowest bidder no longer gets city con- 
tracts, if it be not a union bid, the city has 
lost federal grants, which were premised 
upon acceptance of the lowest bid. An out- 
standing example of the consequences from 
this type of economic warfare to third per- 
sons is that of one local manufacturer which 
has two price lists for its products, one for 
union use within the city at more than 
twice the price of the other for use without 
the jurisdiction. 


[Verbosity of Findings] 


This is only a brief, but, as we believe, a 
presently, adequate, summary of the many 
pages of record devoted to a statement of 
the facts. The industry of counsel and of 
the special master is to be commended; but 
we are constrained to say that the very 
verbosity and superfluity of the findings 
have not aided decision as much as doubt- 
less had been expected. We have had occasion 
to point out recently that findings, pre- 
pared after decision by winning counsel, 
even though accepted by the court, are not 
as helpful as the trier’s own original views; 
and this is particularly true when the find- 
ings are lengthy and repititious. Matton 
Oil Transfer Corp. v. The Dynamic, 2 Cir., 
123 F. 2d 999, 1001; United States v. Forness, 
2 Cir., 125 F. 2d 928, 942, certiorari denied 
City of Salamanca v. Umited States, 316 U. S. 
694; Petterson Lighterage & Towing Corp. v. 
New York Central R. Co., 2 Cir., 126 F. 2d 
992, 996; cf. Preliminary Draft of Proposed 
Amendments to Rules of Civil Procedure 
for the District Courts of the United States, 
1944, p. 59. Here there is an added diffi- 
culty in the incorporation of all the find- 
ings in the judgment and their inclusion by 
express statement in the declaration of in- 
validity and by implication in the prohibi- 
tion of the injunction. Doubtless this was 


2 The master’s opinion states only that there 
was a sharp conflict in the evidence; the findings, 
however, are general and conclusory to the effect 
that the union was bound by the code. 

3The absence of violence is significantly em- 
phasized by the finding that ‘‘Local No. 3 has 
encouraged disorder and lawlessness on the part 
of its members in connection with the above 
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activities by guaranteeing them bail and counsel 
furnished at the expense of the union in case of 
their arrest’’ and has so spent sums for bail and - 
counsel fees for members, as well as by a specific 
finding that there was no evidence of any vio- 
lence or any threat of violence against any of 
the plaintiffs by any of the defendants. 
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done to satisfy requirements that an in- 
junctive order must set forth the reasons 
for its issuance and describe in reasonable 
detail the acts to be restrained, Federal 
Rule 65(d), continuing 28 U. S. C. A. § 383, 
cf. 29 U. S. C. A. § 109; but a multiplicity 
of words is as little revealing as a dearth 
of words. Labor union officers and mem- 
bers are entitled to a more direct and suc- 
cinct statement of the illegalities of which 
they are held guilty and which they. must 
cease under penalties of fine and imprison- 
ment. This basic requirement assumes the 
greater importance here because the course 
of decision below has left the case not free 
of ambiguity on a crucial feature. For, as 
we shall point out, recent decisions have 
conceded labor unions quite broad powers 
to refuse to work and to employ peaceful 
persuasion, but have left open the effect of 
combinations or conspiracies of unions with 
non-union elements, particularly for non- 
union objectives. Thus the nature and pur- 
pose of the conspiracies here may quite 
possibly be the crux of the case. 


[Ambiguity as to Conspiracy with. 
Non-Labor Groups] 


This ambuiguity as to the importance 
here of the element of conspiracy with 
non-labor groups—as against other more 
traditional labor-union activities—apparently 
stems from a real change in emphasis as 
the case progressed. Indeed, such a change 
was but natural, if not necessary, because 
of the complete reversal of the controlling 
judicial precedents during the long pend- 
ency of this litigation. In the original com- 
plaint of 1935 the stress is on union power 
which has forced the contractors to employ 
only union labor and “through their [de- 
fendants’] said control over said electrical 
contractors” has coerced the latter not to 
purchase electrical equipment wired or 
assembled wholly or partly by non-union 
men outside the Metropolitan Area. And 
the prayer for injunction—important be- 
cause it is, except for limited additions here- 
inafter noted, the injunction ultimately 
granted—was against the inducing of per- 
sons not to work upon plaintiffs’ products, 
with no direct prohibition of conspiring with 
non-union groups and indeed no reference 
to such groups unless possibly under the 
vague term “confederates.” Significantly, 
no non-union co-conspirator was joined as 
a party defendant and none has since been 
added. The expanded amended complaint 
of 1937 does set forth at considerable length 
allegations of contracts with the electrical 
contractors who, however, were said “to 
have been and now are, forced, compelled 
and coerced by Local 3 to enter into” these 
contracts for the conduct of their business 
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in the Metropolitan Area and restricting 
their choice as to the manufacturers from 
whom they would make their purchases of 
electrical equipment. And the requested 
form of injunction remained as in the com- 
plaint. The master’s opinion stressed the 
union’s economic power, which had not 
merely obtained higher wages and shorter 
hours of labor, but had brought submission 
and then complaisant and active participa- 
tion from the local employers. The volumi- 
nous findings filed in 1942 make much more 
of the conspiracy, or conspiracies; and 
several conclusory findings allege an intent 
to give the local manufacturers and con- 
tractors power to control the market and 
the market price. The injunction as granted 
however, accepts, with slight and unim- 
portant changes of wording, the original 
eight subparagraphs as prayed for in the 
complaint, and merely adds two more: a 
9th against making, carrying out, or seek- 
ing to secure the observance “of agreements 
or understandings with contractors, manu- 
facturers, or others, restraining, hindering 
or preventing” the purchase or use of plain- 
tiff’s electrical equipment on the ground 
that it was not made in New York City or 
worked on by members of Local 3 or was 
in competition with equipment made by 
manufacturers employing members of Lo- 
cal 3; and a 10th against ‘any action what- 
soever”’ hindering the purchase or use of 
plaintiffs’ equipment on the same grounds 
as stated in the 9th. The broad scope of 
the injunction is such as to reach peaceful 
attempts by the defendants—among whom 
are included the individual officers of the 
union—to induce any person (thus even a 
union member) not to deal with plaintiffs, 
while it is most doubtful if the unnamed 
“confederates” are reached at all. Cf. Fed- 
eral Rule 65 (d), supra. 


[Motive of Defendants] 


Nevertheless, on any judicious view of 
the case, we do not believe the motive or 
intent of defendants can be at all in doubt; 
and we are left only to appraise its legal 
validity and effect. That the union and its 
officers were acting wantonly, corruptly, or 
even benevolently for the mere benefit of 
their copartners, and were not at all times 
acting for what they conceived to be the 
self-interest of the union and its members, 
is nowhere asserted, but is negatived by 
the general import of all the findings and 
explicitly by several, of which Finding 361 
is typical. That finding, after stating that 
the defendants and those acting in concert 
with them were “in no way concerned 
with the working conditions, rates of wages 
or union affiliations of the employees in 
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plaintiffs’ factories outside the Metropolitan 
Area,” continues: 


‘‘The ban on the plaintiffs’ products is and has 
been imposed and maintained by the aforesaid 
combination of the defendants, the local union 
contractors and the local union manufacturers, 
solely because the plaintiffs do not, or because 
of their geographical location outside the Metro- 
politan Area cannot, employ members of Local 
a 3 in their factories outside the Metropolitan 
rea.” 


In other words it was a make-work cam- 
paign for the benefit of union members. 


[Effect of Hutcheson Case and Sec. 20 
of Clayton Act] 


For half a century and against strong 
popular, political, and legislative pressure, 
the courts struggled to resolve the anomaly 
of applying a statute forbidding combina- 
tions in restraint of trade to a social organ- 
ism which must depend on united effort 
for its existence and upon at least certain 
restraints of trade as a reason for its being. 
Finally, at long length the Supreme Court 
boldly announced what must be taken as 
an abondanment of the attempt. The case 
which most significantly marks this change 
is United States v. Hutcheson, 312 U. S. 219, 
231, 236, where the majority of the Court 
through Mr. Justice Frankfurter made clear 
that the Sherman, Clayton, and Norris- 
LaGuaria Acts must be read together as 
“Snterlacing statutes” presenting ‘a har- 
monizing text of outlawry of labor conduct,” 
and that “the Norris-LaGuardia Act re- 
asserted the original purpose of the Clayton 
Act by infusing into it the immunized trade 
union activities as redefined by the latter 
Act.” 4* Hence the test of lawful union ac- 
tivities in the famous Section 20 of the 
Clayton Act, 29 U. S. C. A. §52—which 
had been held merely declaratory of exist- 
ing law in decisions such as Duplex Printing 
Press Co. v. Deering, 254 U. S. 443, 16 
A. L. R. 196—is now to be given full effect, 
contrary to the holdings of the earlier cases, 
as stating permissible union activities in 
any “labor dispute” within the broad defi- 


4 This is one of the most discussed cases of 
recent times; compare, inter alia, Gregory, The 
New Sherman-Clayton-Norris-LaGuardia Act, 8 
U. Chi. L. Rev. 503; Steffen, Labor Activities in 
Restraint of Trade: The Hutcheson Case, 36 Ill. 
L. Rev. 1; Nathanson and Wirtz, The Hutcheson 
Case, 36 Ill. L. Rev. 41; Blum, Labor Provisions 
of the Clayton Act Revived, 29 Geo. L. J. 770; 
Lippert, Jurisdictional Dispute Between Labor 
Unions in Restraint of Trade—Immunity from 
Prosecution Under Anti-Trust Laws, 4 U. Det. 
L. J. 209; Carey, The Apex and Hutcheson Cases, 
25 Minn. L. Rev. 915; Teller, Federal Interven- 
tion in Labor Disputes and Collective Bargaining 
—the Hutcheson Case, 40 Mich. L. Rev. 24; 
Stockham, The Hutcheson Case, 26 Wash. U. L. 
Q. 375; Notes, 27 Va. L. Rev. 835; 41 Col. L. Rev. 
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nition of that term of the Norris-LaGuardia 
Act, 29 U. S. C. A. § 113, as applied in cases 
such as Milk Wagon Drivers’ Union v. Lake 
Valley Farm Products, Inc., 311 U.S. 91, and - 
New Negro Alliance v. Sanitary Grocery Co., 
303 U. S. 552. Hereafter, following the 
terms of these Acts, it can no longer be 
considered illegal for any person or persons, 
singly or in concert, to cease or refuse to 
perform any work or labor or peacefully to 
persuade any person to work or abstain 
from working, or to cease to patronize any 
party to such a dispute, or to recommend, 
advise, or persuade others by peaceful and 
lawful means so to do. 29 U.S.C. A. §§ 52, 
104. And a labor dispute includes, inter alia, 
“any controversy concerning terms or con- 
ditions of employment * * * regardless of 
whether or not the disputants stand in the 
proximate relation of employer and em- 
ployee’; and a case grows out of a labor 
dispute when it involves persons engaged 
“in the same industry, trade, craft, or occu- 
pation; or have direct or indirect interests 
therein,” whether it is between employers 
and employees, or employers and emplowers, 
or employees and employees, or associations 
of each, or when it involves “any conflict- 
ing or competing interests” of persons “par- 
ticipating or interested” in the dispute. 29 
Was CpAees a3: 


[Other Cases] 


That the Court is now settled in its 
present view of the inapplicability of the 
Sherman Act even to labor controversies 
whose most injurious effects may be to 
others than the immediate parties is made 
clear by later important and unanimous 
decisions. The Hutcheson case itself im- 
munized against prosecution under the Act 
a strike and boycott against a brewery com- 
pany arising out of a jurisdictional dispute 
between two unions as to building con- 
struction work being done for it and for its 
adjoining tenant. Shortly thereafter the 
Court affirmed dismissals of other indict- 
ments, in per curiam opinions which merely 


532; 9 Geo. Wash. L. Rev. 724; 3 La. L. Rev. 
646; 89 U. Pa. L. Rev. 827; 10 Fordham L. Rev. 
268; 26 Iowa L. Rev. 862; 54 Harv. L. Rev. 887. 

Among helpful discussions of the general prob- 
lem may be cited Gregory, The Sherman Act v. 
Labor, 8 U. Chi. L. Rev. 222; Cavers, Labor v. 
The Sherman Act, 8 U. Chi. L. Rev. 246; Schmidt, 
Application of the Antitrust Laws to Labor—A 
New Era, 19 Tex. L. Rev. 256; Newman, Re- 
straint of Trade; Labor Disputes and the Sher- 
man Act, 29 Calif. L. Rev. 399; Tunks, A New 
Federal Charter for Trade Unionism, 41 Col. L. - 
Rev. 969; Gregory, Union Peacetime Restrains 
in Collective Bargaining, 10 U. Chi. L. Rev. 177; 
Comment, Labor Activities under the Sherman 
Act, 35 Ill. L. Rev. 424. 
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cited the Hutcheson case. U. S. v. Building 
& Construction Trades Council, 313 U. S. 
539; U.S. v. United Brotherhood of Car- 
penters & Joiners, 313 U. S. 539; U. S. w. 
International Hod Carriers’, etc., Council, 313 
We S.2539) safirminessU. Sin va Cortozzo, 
DD, CANS Dells 72EaSupps lle ei hetlat- 
ter caSe is particularly instructive because, 
as the opinion below shows, it involved a 
charge of conspiracy as against unions and. 
their members to prevent the sale and use 
in the Chicago area of labor-saving ma- 
chinery (truck mixers) or in the alternative 
to force the employment of the same num- 
ber of workmen as before the use of the 
machinery. Further, the defendants were 
charged with having obtained “working 
agreements” with the Chicago contractors 
to this effect. Finally in the controlling 
case of U. S. v. American Federation of 
Musicians, 318 U. S. 741, the Court affirmed 
thegdismissalin Diy Gagne Daal 7a: 
Supp. 304, 305, of an action for an injunction 
brought by the United States against a 
nation-wide boycott by musicians and their 
union of recorded music supplanting their 
services; it did this merely on citation of 
the Norris-LaGuardia Act and the New 
Negro Alliance and Milk Wagon Drivers’ 
Union cases, supra. In this case the union 
comprised “virtually all musicians in the 
nation who made music for hire’; and it 
was charged not only with conspiring to 
ae the use of “canned music” by radio 
roadcasting stations, in juke boxes in vari- 
ous establishments, and in the home, but 
also with accomplishing its purposes through 
coercion exercised on the record-making 
companies by notifying them that the union 
members would not make musical records. 
Of course, the union was not interested in 
the working conditions of the employees of 
the record manufacturers or the radio sta- 
tions, but was interested in providing work 
for its members; and it enforced its boycott 
in a national, not in a purely local, market.® 


5In Apex Hosiery Co. v. Leader, 310 U. S. 469, 
in denying recovery by a hosiery company for 
stoppage of its business by a sitdown strike, 
accompanied by violence, by non-employees of 
the company, Mr. Justice Stone, speaking for a 
majority of the Court, held that there must be 
a cessation of interstate traffic on a substantial 
scale, and that the purpose or intent of a union 
was not a decisive factor to a violation of the Act. 
This test of substantiality of the interruption of 
interstate commerce was not accepted as ulti- 
mately decisive, at least with respect to statu- 
torily permitted labor activities, by the majority 
in the Hutcheson case, though Justice Stone still 
relied on it as the ground of his concurring 
opinion. Finally the Musicians case by the 
unanimous Court settled that an effective boy- 
cott on even a nationwide scale is not alone 
adequate. 

® Refusing to interfere, e. g., with picketing by 
an organization for the advancement of the 
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[Labor Dispute Involved] 


These cases, as well as earlier ones,° are 
too closely similar to the case at bar, indeed 
going beyond it in some aspects, to permit 
the broad adjudication of illegality here and 
the injunction based upon it to stand. That 
this is a labor dispute within the statutory 
definition follows from the precedents. If 
a dispute as to the conditions of work be- 
tween a union and employers still remains 
a labor dispute as to third persons inter- 
ested therein or injured thereby, its com- 
plexion is hardly changed by a settlement— 
possibly only an armistice, not a treaty 
—between the original parties which hurts 
the third persons more than did the orig- 
inal controversy. United States v. Inter- 
national Hod Carriers’, etc., Council, supra; 
Milk Wagon Drivers’ Union v. Lake Valley 
Farm Products, Inc., supra, 311 U.S. at page 
99.7 The decision in Columbia River Pack- 
ers’ Assn v. Hinton, 315 U. S. 143, 147, 
strongly relied on by the plaintiffs and the 
court below, is not to the contrary; for 
there the controversy was between a proc- 
essor of fish on the one hand, and inde- 
pendant fishermen and their association, on 
the other. The Court emphasized that the 
defendants’ desire was “to continue to op- 
erate as independent businessmen”; the dis- 
pute related “solely to the sale of fish,” and 
hence was unlike those involved in earlier 
cases, where the employer- employee rela- 
tionship was “the matrix of the controversy.” 
The fact that some of the fishermen had a 
small number of employees who were also 
members of their association did not alter 
the essential nature of the controversy. So 
in American Medical Ass'n v. United States, 
317 U. S. 519, 533-536, the professional as- 
sociation was interested solely in preventing 
the operation of a business conducted in 
corporate form by Group Health Associa- 
tion, Inc., not in the terms and conditions 
upon which the latter employed its physi- 


negro of a grocery discriminating against the 
employment of negroes, New Negro Alliance v. 
Sanitary Grocery Co., supra, or with picketing 
by a milk wagon drivers’ union of retail stores 
selling milk, to reduce or eliminate milk de 
liveries from the dairies to such stores—of course 
to the direct benefit of the union members’ em- 
ployees, as well as the members themselves— 
Milk Wagon Drivers’ Union v. Lake Valley Farm 
Products, Inc., supra, or with a sitdown strike 
by non-employees, Apex Hosiery Co. v. Leader, 
supra, note 5. 

7™In the latter case the Court said that the 
controversy did not cease to be a labor dispute 
because the plaintiff dairies’ employees became 
organized, for this merely transformed defend- 
ants’ activities into a conflict which included a 
controversy between two unions—an aspect pres- 
ent in the case at bar, though not immediately 
before the court in this action. See note 1, 
supra. 
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cians. Here, however, the defendant union 
is admittedly a bona fide labor organization; 
and the “conditions” of the employment of 
its members by the local manufacturers and 
contractors are “the matrix of the contro- 
versy,” indeed the very thing which causes 
the plaintiffs their injuries.® 


[Union Members May Refuse to Work 
on Plaintiffs’ Products] 


It seems clear, therefore, that the union 
members may refuse to work upon the 
plaintiffs’ products; and, in view of the posi- 
tion of economic power which the union 
has now attained, that privilege is for prac- 
tical purposes an almost complete shield 
for the defendants’ acts which are most in- 
jurious to the plaintiffs. For all the other 
acts charged against the defendants may 
be barred; and yet if the union can hold its 
ranks together and keep its members from 
working upon plaintiffs’ products, the Met- 
ropolitan Area will still be closed to them. 
The injunction does not purport to interfere 
with that privilege directly, though it comes 
close to doing so in the provisions, clearly 
too broad, which forbid the union officers 
from inducing anyone, even members, from 
thus doing what it and they may legally do. 
Moreover, peaceful persuasion, even of 
others, is clearly witnin the now applicable 
statutory terms. Indeed, the injunction is 
so far contrary to the statute that its man- 
date might well have been stated in the con- 
verse of the terms of the Clayton Act, § 20, 
viz., as restrainng Local 3 and its officers 
“from terminating any relation of employ- 
ment, or from ceasing to perform any work 
or labor * * * or from ceasing to patron- 
ize * * * any party to such dispute, or 
from recommending, advising, or persuad- 
ing others by peaceful and lawful means so 
to do.” 29 U.S. C. A. § 52, supra. And the 
vague scope of the declaratory judgment is 
even more indefinitely inclusive, in terms 
reaching all the activities of the defendants 
set forth in the findings. 


[Difficulties in Enjoining Conspiracies with 
Non-Labor Groups] 


If the present judgment and injunction 
must therefore fall, should they be re- 
framed to reach only the asserted con- 
spiracies with the local manufacturers and 
contractors? Such a result would obviously 
call for the most discriminating draftsman- 
ship for the injunction, to make quite clear 
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what was still permissible, to avoid all dif- 
ficulties as to the extent of its reach in view 
of the failure to include the co-conspirators, 
and to define the objectionable union pur- 
pose and intent which, rather than the 
consequences of defendants’ acts, now 
would become crucial, though proof ade- 
quate to justify enforcement by way of 
contempt proceedings would be hard to 
secure. But more important is the fact that 
such an injunction, though on its face so 
seemingly far-reaching, would after all be 
of limited effect. For under it, compliance 
to the extent of public dissolution of all the 
agreements would satisfy the legal formali- 
ties; but still if the union continued its boy- 
cott of plaintiffs’ products, conditions would 
remain substantially as before. Such an in- 
conclusive result can hardly fail to add to 
the bitterness between the parties; one can 
easily foresee the almost impossible posi- 
tion of the court in attempting fairly to pass 
upon the proceedings in contempt which 
would inevitably follow. We do not think 
the precedents are correctly interpreted to 
require an effort so vain and useless. 


[Brims Case] 


The doctrine that a union necessarily for- 
feits the benefits of its statutory exemption 
from the antitrust laws when it combines 
with non-labor groups, which has heen as- 
serted by some authorities, is rested upon a 
reading in the most extensive form possible 
of a limitation noted by Mr. Justice Frank- 
furter to the doctrine stated in the Hutche- 
son case, as follows: 


“So Jong as a union acts in its self-interest 
and does not combine with non-labor grounds, 
the licit and the illicit under § 20 are not to be 
distinguished by any judgment regarding the 
wisdom or unwisdom, the rightness or wrong- 
ness, the selffishness or unselfishness of the end 
of which the particular union activities are the 
means.’’ 


And then to the word “groups” he dropped 
a footnote, which reads: “Cf. United States 
vy, Brims, 272 U. S. 549, involving a con- 
spiracy of mill work manufacturers, build- 
ing contractors and union carpenters.” 312 
U. S. at page 232. The Brims case affirmed 
the conviction of union members in the Chi- 
cago area who refused to work on non- 
union out-of-state mill work, with the result 
that an exclusive market was established 
for the local manufacturers; and the argu- 
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8 Cf. Donnelly Garment Co. v. Dubinsky, D. C. 
W. D. Mo., 55 F. Supp. 587, 601; also 42 Col. 
TaeReve 702010673) SorHarvs i. Rev. 479; 10 
U. Chi. L. Rev. 216. The more limited rule 
announced under the state statute in Opera on 
Tour v. Weber, 285 N. Y. 348, 136 A. L. R. 267, 
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certiorari denied Weber v. Opera on Tour, 314 
U. S. 716, is ably criticized by Lehman, C. J., 
for the minority; and see also, inter alia, 41 Col. 
L. Rev. 1266, 42 Col. L. Rev. 51, 66-68, 51 Yale 
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ment is that by these words of the Court 
the Brims case is still left in unabated force.” 

Now it is doubtful if Justice Frankfurter 
intended to define precisely just the extent 
of the limitation the Court had in mind. 
There was no necessity for him to do so at 
that time; and the matter had ramifications 
which the Court would not be likely to dis- 
pose of cavalierly. Hence the excepting 
sentence doubtless should not be read with 
exacting literalness; but in view of the use 
which has been made of it, we should note 
that it is not a positive affirmation, but a 
statement of only restricted reach. If its 
converse is to be accepted as an affirmative, 
it is not that combinations with non-labor 
groups are taboo, but only that when a 
union no longer acts in its self-interest and 
does so combine, then the licit and the illicit 
may have to be determined by a judgment 
as to the rightness or wrongness, etc., of the 
union end or purpose. Such a truism would 


seem still of undoubted validity; for the - 


Hutcheson case did not purport to remove 
all rulings whatsoever upon labor activities. 
Thus, acts of violence are not protected by 
the statutes; nor, in any sound view, should 
labor union activities be usable merely as a 


®The Apex case, supra, note 5, 310 U. S. at 
page 501, also cites the Brims case, but in like 
reserved language—‘‘a case of a labor organiza- 
tion being used by combinations of those en- 
gaged in an industry as the means or instrument 
for suppressing competition or fixing prices.’’ 
Early comments after the Hutcheson case, supra, 
note 4, were inclined to view the exception 
broadly; and there were some cases in accord, 
e. g., United States v. Central Supply Ass’n, 
D. C. Ohio, 40 F. Supp. 964; United States v. 
Associated Plumbing & Heating Merchants, D. 
C. Wash., 38 F. Supp. 769. Later comment and 
decision have been more restrained, cf. note 10, 
infra. 

10 See also United States v. Bay Area Painters 
& Dec, Joint Com., D. C. N. D. Cal., 49 F. Supp. 


733, 738, saying ‘‘it would seem beyond belief’ 


that Congress, having carefully protected the 
machinery of collective bargaining, would then 
after the bargain has been made withdraw that 
protection and leave the parties liable for prose- 
cution for criminal conspiracy, and distinguish- 
ing United States v. Lumber Products <Ass’n, 
D. C. N. D. Cal., 42 F. Supp. 910, affirmed in 
part, 9 Cir., Aug. 23, 1944, — F. 2d —; and 
cf. United States v. B. Goedde & Co., D. C. 
Ill., 40 F. Supp. 523, and comments in 9 U. Chi. 
L. Rev. 342 and 16 U. Cin. L. Rev. 51, and 
the earlier case of Local 167 v. United States, 
291 U. S. 293. See also discriminating discussion 
in Gregory, op. cit. supra, note 4, 10 U. Chi. L. 
Rev. at pages 187-190; Tunks, op. cit. supra, 
note 4, 41 Col. L. Rev. at pages 1011-1012; 42 
Col. L. Rev. 1067, 1070-1071; 40 Mich. L. Rev. 
1244; of. Merritt, Two Federal Legislatures, 
30 A. B. A. J. 371, 380. Compare also the sug- 
gestion in Boudin, Organized Labor and the 
Clayton Act, 29 Va, L. Rev, 272, 395, that, when 
the union is used for the mere benefit of non- 
labor groups, then the union officers, and not 
the union, should be liable. 
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blind or cloak for illegality. Thus, in Al- 
brecht v. Kinsella, 7 Cir., 119 F. 2d 1003, 
1004, 1005, the Court said: “Labor unions 
as such were here involved only in name— 
and the name of labor was being used as a 
shield or blind behind which a venal group 
was hiding and at the same time levying 
tribute upon industry, business, and home 
builders. * * * When officials of the labor 
union step outside their union labor fields 
and act as highway men, levying tribute on 
those who wish to build homes or other 
buildings, acting for their individual gain, 
the immunity granted to labor unions under 
the amendment to the Sherman Act does 
not extend to them.” And the court went 
on to say: 


“The test is whether the activity complained 
of is one promotive of, and within the scope 
of, the legitimate objects of a labor union or 
whether the union is being misused by those 
holding official position or positions of trust 
therein, who, conspiring for their private and 
their personal profit, are using the union name 
to obtain immunity, from Sherman Act prose- 
cutions and at the same time shield their mis- 
conduct behind an organization whose fair name 
and activities are likely to mislead a court or 
jury as well as the public.’’?° 


The Lumber Products case, supra, was an ex- 
tensive prosecution of various trade associations, 
corporations, and individuals comprising the 
“Manufacturer Group,’’ and various trade coun- 
cils, unions, international and local, and officers 
and agents comprising the ‘‘Union Group’’ who 
were charged witn having entered into a writtén 
agreement, following a demand in 1936 for a 
wage increase, to shut out from the San Fran- 
cisco area all millwork and patterned lumber 
produced outside the area, although at least 80% 
had previously come from without the state, 
chiefly from Washington and Oregon. Indict- 
ments having been sustained, the ‘‘Manufac- 
turer Group’’ pleaded nolo contendere and the 
union groups were found guilty by a jury after 
trial. Upon appeal the convictions were sus- 
tained (except as to three individuals), the 
court holding the agreement one not to secure 
any legitimate advance of the laborer’s interest, 
but to extort a ‘‘capital levy: on the home 
builder’ and a ‘‘monopoly price tribute from 
the consumer’’ and, relying upon the Brims 
case to the effect that labor and the employer 
may not agree to give the latter a monopoly 
price-fixing contract and thereafter ‘‘split the 
take.’’ Hence the history, the scope, and the 
purpose of the fixed written agreement, as 
stated by the court—all tend to differentiate that 
case from the present (compare the nol prossing 
of indictments, as stated in note 1, supra), while 
the present issue of framing an injunction of 
fixed regulation of future union activities differs 
markedly from that of finding evidence to sus- 
tain a jury’s verdict of guilt. Nevertheless, with 
deference one may question the present extent 
of the Brims doctrine as here restated, or the 
view that a labor dispute loses its character as 
such as soon as a collective bargain is made. 
Compare the views of the same district judge 
in the Bay Area Painters case, supra. 
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It seems to us that this is the distinction 
the Supreme Court had in mind in its refer- 
ence to the Brims case, and that the latter 
cannot now be held as broadly applicable as 
perhaps it was originally. As one commen- 
tator puts it, the Brims case “should be de- 
flated to its position as one of a line of cases 
uncritically condemning refusal to work on 
non-union products delivered in interstate 
commerce’’—a position no longer tenable in 
the form stated—and that “when the union 
is permitted to act alone, an agreement with 
employers should not automatically add the 
condemnable virus.” Tunks, A New Federal 
Charter for Trade Unionism, 41 Col. L. Rev. 
969, 1012" This distinction seems to us the 
logical deduction to be made from the pres- 
ent state of Supreme Court decisions, and 
to be consistent with the statutes upon 
which the Court relies, and which do not in 
terms exclude business-labor combinations, 
but, as we have seen, do extend the inclusive 
labor dispute to include employment inter- 
ests not themselves primarily engaged in a 
controversy as to terms and conditions of 
employment. On this basis it would follow 
that here the activities which cannot be for- 
bidden to Local 3 acting by itself are not 
to be interdicted because other groups join 
with them to the same end. 


[Questions of Policy Not for Courts] 


That the present state of the authorities 
is such as to leave the harshness of the 
economic struggle to bear with unusual 
weight upon the consuming public has been 
the conclusion of commentators who have 
urged legislative action to check some of 
the abuses of power which exist.” But the 
making of ground rules for business compe- 
tition is difficult in any case, as shown by 
current discussions of such matters as pat- 
ent monopolies and the issue of compulsory 
licensing to prevent the use of patents to 
retard new inventions; and the problems are 
immeasurably inereased with the addition of 
the explosive elements of attempted regula- 
tion of organized labor. Indeed, advocates 
of legislative reform seem not agreed as to 
whether it should take the course of exter- 
nal controls of conduct towards third per- 
sons or internal regulation of union affairs. 
The determination of such questions of 
policy is, of course, no proper function of 
the courts; we mention the matter to indi- 
cate that we are not unaware of the disturb- 
ing consequences to the parties involved of 
judicial non-interference which, however, in 
the light of experience seems likely to be 


For like comments, see note 10, supra. 

122 As in Gregory, op. cit, supra, note 4, 10 U. 
Chi. L. Rev. 177; Teller, op. cit. supra, note 4; 
6 Geo. Wash. L. Rev. 948-961; 41 Col. L. Rev. 
529, 532; 49 Yale L. J. 518, 534; and the series 
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less costly to stable social institutions than 
judicial attempts to resolve these problems 
without the aid of, if not contrary to, legis- 
lative direction. 


[Action Dismissed] 
Judgment reversed and action dismissed. 


[Dissenting Opinion] 


SWAN, Circuit Judge, dissenting: I do not 
read the Supreme Court cases as requiring us 
to hold that none of the conduct of the appel- 
lants, as found by the special master and the 
district court, can be deemed a violation of the 
anti-trust laws. The members of a labor union 
are privileged to agree among themselves upon 
a boycott, although the effect of it may be to 
restrain interstate commerce, when the purpose 
of their boycott is to make work for themselves, 
or improve working conditions or strengthen 
their union as against a competing union; but 
I do not thing it has yet been held that they 
May agree with their employers to enforce a 
boycott for the very purpose of restraining 
commerce and increasing the price of articles 
manufactured or dealt in by their employers 
within a local market area. As I read the find- 
ings of fact the case at bar falls within the 
latter classification. Among the findings sup- 
porting this view the following may be quoted: 


“353. The combinafion and conspiracy here- 
inbefore described was intended to and did give 
the local union manufacturers power to control 
the market price of their products as a result 
of their monopoly and was intended to and did 
give the union contractors exclusive purchasing 
rights to all electrical equipment for instal- 
lation and contracts involving larger sums of 
money wherewith to add to their profits.” 


**359. The purpose of the defendants and those 
participating with them, in conducting the boy- 
cott is, in so far as is practicable, to exclude 
from the New York City market all electrical 
equipment unless it is manufactured or built 
by members of Local No. 3, employed by either 
local union manufacturers in the factory or by 
local union contractors on the job where the 
equipment is to be installed.’’ 

‘*366. All the acts of the defendants and those 
acting in concert with them were calculated and 
intended to prevent and destroy all interstate 
commerce in electrical equipment of such kinds 
as can be and are manufactured by local union 
manufacturers or built on the job by local 
union contractors in order thereby to secure a 
monopoly for the members of Local No, 3 and 
for their employers, the union electrical con- 
tractors and the union electrical manufacturers, 
of the work of manufacturing in whole or in 
part such types of electrical equipment to be 
used in the City of New York.”’ 

“368. A desire or intention by the conspirators 
to bring about any modification of the standards 
or terms of wages, hours, or working condi- 
tions, or employment relations maintained by 


of Ross Prize Essays in 28 A. B. A. J. 385, 471, 
531, 594. But cf. Tunks, op. cit. supra, note 4; 
Shulman, Labor and the Anti-Trust Laws, 34 
Ill. L. Rev. 769. 
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the plaintiffs, or any of them, in any of their 
factories outside the Metropolitan Area, did not 
in any way motivate the conspirators in boy~ 
cotting the plaintiffs’ products.’’ 

In my opinion the facts found by the trial 
court make applicable the principle of United 
States v. Brims, 272 U. S. 549 involving a con- 
spiracy of mill work manufacturers, building 
contractors and a carpenters’ union. Neither the 
Clayton Act nor the Norris-LaGuardia Act has 
rendered that case obsolete, as recent opinions 
of the Supreme Court plainly show. See Apex 
Hosiery Co. v. Leader, 310 U. S. 469, 501; United 
States v. Hutcheson, 312 U. S. 219, 232. The 
eighth circuit has just applied the rule of United 
States v. Brims to facts very similar to those 
of the case at bar. Lumber Products Assn. v. 
United States, decided August 23, 1944. I think 
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that we should likewise apply it. Until the 
contrary shall be authoritatively determined, I 
am unwilling to believe that the congressional 
legislation exempting labor unions from injunc- 
tions was intended to go so far as to permit 
employers and employees to combine to do what 
neither the City of New York by municipal 
ordinance nor the State of New York by iegis- 
lation could lawfully do, namely, exclude manu- 
factured articles from the local market merely 
because they were manufactured outside the 
state. I agree with my colleagues that the in- 
junction was granted in term too broad, but 
I cannot agree that no injunction whatever is 
permissible or that the prayer for a declaratory 
judgment should be denied. I therefore dissent 
from dismissal of the complaint. 


[7 57,294] Clark Oil Company and Plymouth Clark Oil Company v. Phillips Pe- 
troleum Company, The Pure Oil Company, Standard Oil Company of Indiana, Sinclair 
Refining Company, Shell Petroleum Corporation, Socony-Vacuum _Oil Company, Inc., 
Skelly Oil Company, Continental Oil Company, and Cities Service Oil Company. 


In the United States District Court for the District of Minnesota, Third Division. 


Civil No. 13. Dated July 25, 1944. 


Order granting moving defendants’ motion for summary judgment. 
A jobber of gasoline is not entitled to recover treble damages under the anti-trust 


laws from sellers of gasoline merely because there has been an increase in price of the 
gasoline brought about as the result of a conspiracy between the sellers. The jobber must 
affirmatively establish a pecuniary loss to his business and property by reason of such 
excessive payments. An attempted characterization of the theory of damages as one of 
‘Sllegal exaction” cannot change the basic and fundamental principle of damages in anti- 
trust cases, which is pecuniary loss. A complaint is dismissed when plaintiffs claim no 
diminution Of margins of profits. 
See the Sherman Act annotations, Vol. 1, f 1640.351. 


For moving defendants: David T. Searls, Houston, Texas; G. A. Youngquist, Minne- 
apolis, Minnesota (Vinson, Elkins, Weems & Frances of Houston, Texas, and Fowler, 


Youngquist, Furber, Tansy & Johnson of Minneapolis, Minnesota, of counsel). 
For plaintiffs: Ernest A. Michel (of Davis, Michel, Yaeger & McGinley), Minneapolis, 


Minnesota. 


Order entered by Judge GUNNAR H. NorpBye. 


Motion of Defendants for Summary 
Judgment 


[Digest] This cause is on motion of de- 
fendants Phillips, Pure Oil, Sinclair, Shell, 
Socony-Vacuum, Skelly, Continental, and 
Cities Service for a summary judgment 
under Rule 56(b) of the Federal Rules of 
Civil Procedure on the grounds that there 
iS nO genuine issue as to any material fact 
and that defendants are entitled to judg- 
ment as a matter of law. 


Plaintiffs’ Contentions 


Plaintiffs were engaged in the business 
of jobbing gasoline, oil, and allied products 
to dealers in Wisconsin. During 1935 and 
1936 plaintiffs purchased gasoline from 
defendant Phillips pursuant to a contract. 
According to that contract plaintiffs were 
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to pay the spot market tank price for each 
gallon purchased and this defendant guaran- 
teed in said contract that plaintiffs’ margin 
of profit should not be less than 3% cents 
per gallon. During the time when the con- 
tract was being performed, Phillips and the 
other defendants conspired to, and did, set 
an artificial spot market tank price upon 
the gasoline which plaintiffs and others 
were purchasing, in violation of the Sher- 
man Anti-Trust Act. By reason of this 
conspiracy and these acts, it is alleged that 
the spot market tank price which Phillips 
charged plaintiffs was 2%4 cents per gallon 
higher than it would have been if the price 
had not been artificially set. 


Plaintiffs seek treble damages, costs of 
suit, and attorneys’ fees. Defendants have 
been found guilty of violating the Sherman 
Act and that conviction was sustained in 
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U.S. v. Socony-Vacuum Oil Co., Inc., et al., 
310 U. S. 150. Consequently there is no 
question as to whether defendants have 
committed an act forbidden by the anti- 
trust laws. The only issue pertains to plain- 
tiffs’ right to recover as a person injured in 
his business or property. 

This case was held in abeyance pending 
the appeal in companion cases involving 
the same theory of damages. After the 
decision in Twin Ports Oil Co. v. Pure Oil 
Co., 119 Fed. (2d) 747, plaintiffs amended 
their bill of complaint. It is now plaintiffs’ 
position that, as the direct result of the 
conspiracy. Phillips “illegally exacted” from 
them a higher price for gasoline, and that 
such illegal exaction entitles them to re- 
cover without proof that they suffered any 
pecuniary loss in their business or property. 
It is urged that, even though their margins 
or profits were not lessened by reason of 
the conspiracy, they are entitled to recover 
on the basis of 2% cents on each gallon 
bought during the period. 


Pecuniary Loss Must Be Established 


A jobber of gasoline is not entitled to 
recover damages merely because there has 
been an increase in price of the gasoline 
bought as a result of the conspiracy, but 
he must affirmatively establish a pecuniary 
loss to his business and property by reason 
of such excessive payments. Twin Ports 
Oil Co. v. Pure Oil Co., 119 Fed. (2d) 747, 
certiorari denied, 314 U. S. 644. WNorth- 
western Oil Co. v. Socony-Vacuum Oil Co., 
Inc., et al., 138 Fed. (2d) 967, certiorari de- 
nied, March 27, 1944. Leonard v. Socony- 
Vacuum Ou Co. et al., 42 Fed. Supp. 369. 
Miller Oil Co. v. Socony-Vacuum Oil Co. 
et al., 37 Fed. Supp. 831. Keogh v. Chicago 
& Northwestern Ry. Co. et al., 260 U. S. 156. 


Straus v. Victor Talking Machine Co., 297 
Fed. 791, is readily distinguishable as in 
that case actual pecuniary loss appears to 
have existed. Plaintiff there was unable to 
pass on the increased price. 


Cases under the anti-trust statutes do not 
proceed under the theory that a plaintiff 
has the right to recover damages only from 
the person who is in privity with the in- 
jured party. They are to be differentiated 
from the tariff over-charge cases which 
have arisen by reason of violation of the 
authorized tariffs. There the right of re- 
covery follows as a matter of law without 
showing pecuniary loss. In the tariff over- 
charge cases, the over-charges as such may 
be.recovered only from the person in privity 
with the carrier and against the carrier 
which collected the over-charge. The one 
who is required to pay such an over-charge 
in the first instance is the only one who 
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can recover. Whether there has been sub- 
sequent reimbursement from others is im- 
material. But under the Clayton Act, it 
is the pecuniary loss to one’s business or 
property which constitutes the damages. 
It is this damage which is trebled and all 
the wrongdoers must respond regardless of 
any privity with the injured party. Recovery 
under the anti-trust statute is not limited 
to the person in privity with the wrongdoer, 
but permits all persons who may have been 
injured as a proximate result of a wrong 
to recover. Increase in price is not, in and 
of itself, the yardstick of damage. The 
damages may have been more or less, de- 
pending upon the circumstances. Where 
the person who has paid an excessive price 
has been able to pass on the increased cost 
to the ultimate consumer, he cannot recover. 
There is an absence of support for the 
theory of damages asserted which would 
require a defendant to respond in damage 
on the illegal exaction theory where such 
defendant did not exact or receive moneys 
from plaintiffs. Moreover, the attempted 
characterization of the theory of damages 
as one of “illegal exaction” cannot change 
the basic and fundamental principle of 
damages in anti-trust cases, which is pe- 
cuniary loss. There may be illegal exaction 
without pecuniary loss. 


No Recovery Without Injury or Damage 


Plaintiffs have abandoned any theory of 
damage by reason of decreased margins in 
the sale of gasoline. Now they do not 
claim that their margins were decreased. 
They allege and claim no injury to their 
business or property. Therefore they have 
not sustained any injury or damage within 
the meaning of the anti-trust statutes, and, 
absent injury, there can be no recovery for 
the wrong. Definiteness of some damages 
as the direct result of the conspiracy is a 
prerequisite of recovery under the statute. 


Case Should Be Disposed of on Merits 

By stipulation it has been agreed that 
dismissals with prejudice will be entered 
in some sixteen companion cases involving 
the same issues, upon the determination of 
this motion adversely to plaintiffs. It may 
be assumed that plaintiffs do not suggest that 
they be permitted to amend their second 
amended complaint further, and this case 
should be finally disposed of on the merits. 


Complaint Dismissed 
It is ordered that the moving defendants 
have judgment that plaintiffs take nothing 
by their second amended bill of complaint, 
and that the same be dismissed on the 
merits, with costs to the moving defendants. 
An exception is allowed to plaintiffs. 
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[157,295] Bruce’s Juices, Inc., v. American Can Company. 


In the Supreme Court of Florida. 


June Term, 1944. En banc. 


Opinion filed Oc- 


tober 20, 1944. Opinion on rehearing filed April 17, 1945. 
Appeal from the Circuit Court for Hillsborough County. L. L. Parks, Judge. 


In an action in a state court on promissory notes given for cans purchased by defend- 
ant from plaintiff, defendant may properly raise the defense that the sale constituted a 
violation of Section 2(a) and (e) of the Clayton Act as amended by the Robinson-Patman 


Price Discrimination Act and a violation of Section 3 of the Robinson-Patman Act. 


On 


rehearing, however, it is held that the defense was not available under the evidence. 
See the Robinson-Patman Act annotations, Vol. 1, {| 2212.790. 
For appellant: Cody Fowler and Shackleford, Farrior & Shannon. 
For appellee: John M. Allison, Harry B. Terrell and Whitaker, Whitaker & Terrell, 
BRowN, CHAPMAN, ADAMS and SEBRING, JJ., concur. 


Burorp, C. J. and TERRELL, JJ., dissent. 


[Nature of Appeal] 


TuHomAs, J.: An action on promissory 
notes culminated in a judgment for the 
plaintiff, and the defendant appealed. 


[Four Pleas Presented] 


Inasmuch as no question presented here 
for determination requires an analysis of 
the declaration, we shall proceed immedi- 
ately to give a condensation of the pleas 
which appear to have given rise to the ques- 
tions, four in number, which we must decide. 


[Price Discrimination Charged] 


The first plea set out that notes were 
given for cans purchased from the payee 
by the maker and that the transaction was 
unlawful because the former 
“while engaged in commerce among the several 
states, directly and indirectly discriminated in 
price between different purchasers of * * * cans, 
of like grade and quality, * * * sold for use 
and resale within the United States * * *” 


the effect of which 

‘‘was substantially to lessen competition or tend 
to create a monopoly * * * and to injure, destroy 
and prevent competition with certain customers 
of * Defendant in violation of paragraph (a) of 
Section 13 of Title 15, United States Code * * *.’’ 


[Discriminatory Furnishing of Equipment 
Charged| 

The second plea contained the allegations 
that the discrimination was 
“in favor of certain purchasers of * * * cans, 
and against the Defendant, a competitor of such 
purchasers, which cans were bought for resale 
in interstate commerce by furnishing to such 
purchasers * * * equipment for the closing of 
cans * * * without cost or charge * * * while 
charging rent for said equipment furnished to 
the Defendant, in violation of paragraph (e)’’ 
of the same section and title of the code. 


[Discrimination in Allowance of 
Discounts Charged] 


In the third plea it was averred that there 
was discrimination by the allowance of 
discounts 
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“to * * * purchasers over and above any dis- 
counts * * * available at the time * * * to * * * 
the Defendant and others similarly situated in 
respect of the sale of * * * cans, of like grade, 
quality and quantity, in violation of Section 
13a”’ 


of the same title of the code. This plea is 
amplified by the statements that two com- 
panies in the same business of canning 
juices in Tampa and selling their products 
throughout the country as competitors of 
defendant were allowed a “large and dis- 
criminatory discount 5%” not available to 
it and were relieved of delivery charges 
which defendant was required to pay; that 
three other companies selling products in 
competition, but evidently not canning in 
the state, were likewise favored. 


[Discrimination in Different States Charged] 


In the fourth plea it was charged that 
plaintiff sold cans in Texas for less than 
in Florida in violation of Section 13a, supra. 


[Testimony Set Forth in Record to 
Be Disregarded] 


The appellant has observed in the brief 
that we need not, in our consideration of 
the controversy, make 
“any reference to the voluminous testimony set 
forth in the record inasmuch as the Trial Court 
took the position * * * the defense of illegality 
*« * * was not available’ 
and 
“correctly stated the gift of the defenses’’ 
as the illegality and unenforceability of the 
notes 
“because the transaction in which they were 
executed was unlawful because plaintiff violated 


the Robinson-Patman Act, U.S. C, A., Title 15, 
Section 13.’’ 


The court concluded that the defenses could 
not be presented for the reason that the 
federal statutes prescribe the only available 
remedy, and transactions in violation of 
these laws are not “Malum in se but Malum 
prohibita only.” 
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[Question W. hether Discrimination Is Defense 
in Action on Notes] 


The initial question challenges the ruling 

of the circuit judge that any remedy secured 
to the defendant by “the Sherman Anti- 
Trust Law as amended by the Clayton Act 
and as amended by the Robinson-Patman 
Act” could not be employed as a defense to 
a suit in the state court on the notes, but 
could only be asserted in an action for 
affirmative relief in a federal tribunal. In 
the second, third, and fourth questions, re- 
spectively, appellant asked: 
‘‘Where the consideration of notes is dependent 
upon a transaction which is illegal, may re- 
covery nevertheless be had * * * upon the 
theory that the notes constitute a distinct con- 
tract based upon a valid consideration?’’ 


and 


“Is a contract which is founded on a violation 
of a penal statute void even though it is not 
expressly declared void by the statute?”’ 


and 


“‘was it necessary that the evil intended to be 
prohibited by the anti-trust statute be malum 
im se in order to render the contract, which 
was in direct contravention of the act, void and 
unenforceable ?”’ 


[Robinson-Patman Act Not Part of 
Sherman Act] 


It should be pointed out here that there 
is an apparent discrepancy between the first 
question and the pleas we have digested, 
for the former relates to three acts of the 
Congress, 1. e., the Sherman Anti-Trust Law 
and the Clayton and Robinson-Patman Acts, 
but the latter refers only to Section 13a and 
paragraphs (a) and (e) of Section 13, Title 
15, U. S. C. A. As we understand it, the 
laws cited in the pleas are parts of the 
Clayton Act as amended by the Robinson- 
Patman Act, and not parts of the Sherman 
Anti-Trust Law. 


[Two Questions to be Decided] 


Bearing in mind the observation of the 
trial judge, conceded by appellant to be 
accurate, concerning the nature of the de- 
fenses, the statement of the appellant about 
the needlessness of any reference to the 
testimony, and the character of the ques- 
tions posed, we conclude that the questions 
we must decide are actually two, 1. @., 
whether (1) remedies furnished by the 
Clayton and Robinson-Patman Acts may 
become defenses in a suit on promissory 
notes to cover the purchase price of articles 
alleged in the pleas to have been sold in 
violation of those laws, and (2) the sale 
and the notes constituted separate transac- 
tions. We shall confine our discussion 
accordingly. 
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[Three Portions of the Code Involved] 


To avoid confusion we wish expressly 
to repeat that but three portions of the code 
are thus involved, Section 13a and para- 
graphs (a) and (e) of Section 13. They 
brand as unlawful transactions which by dif- 
ferentials in sales price, rebate, discount and 
the like result in discrimination between 
purchasers and tend to create monopolies 
and stifle competition. 


[Cases Cited] 


Appellants open their challenge with a refer- 
ence to a decision of the Supreme Court of the 
United States rendered in 1901, Bement and Sons 
v. National Harrow Company, 186 U. S. 70, 22 
S. Ct. 747, 46 L. ed. 1058. Action had been in- 
stituted in the New York State Court for dam- 
ages arising from breach of contract for the sale 
of farm implements, and the plaintiff had re- 
covered. The court observed that the sole fed- 
eral question involved, in the appeal from an 
opinion of the court of appeals affirming the 
judgment, was the validity of the contracts in 
view of the act of Congress designed to protect 
trade under unlawful restraint (Sherman Anti- 
Trust Law). The plaintiff had taken the posi- 
tion that only the Attorney General of the 
United States could bring an action under the 
statute, except that under one section of it (7) 
any person aggrieved might himself sue in a 
federal court. Reaction of the court to this con- 
tention was: 


“Assuming that the plaintiff is right so far as 
regards any suit brought under that act, we 
are nevertheless of opinion that anyone sued 
upon a contract [This action originated in the 
state court] may set up as a defense that it is 
a violation of the Act of Congress, and, if 
found to be so, that fact will constitute a good 
defense to the action.’’ 


So when this decision was made it was definitely 
held that the defendant in a suit in a state court 
on a contract offending against the Anti-Trust 
Law could take advantage of the infringement 
by plea. 


As late as 1942 this principle was again recog- 
nized by the United States Supreme Court when 
in Sola Electric Company v. Jefferson Electric 
Company, 317. U.S. 173,, 63S; Ct, 172,187, bed: 
165, Mr. Chief Justice STONE wrote: ‘‘This 
Court has declared that anyone sued upon a 
contract may set up as a defense that it is in 
violation of the Sherman Act. #H. Bennett & 
Sons v. National Harrow Co.’? He added that 
it had been decided 


“in Continental Wall Paper Co. v. Louis Voight 
& Sons Co., 212 US 227, 53 L. ed. 486. 29 S. Ct. 
280, that a vendee of goods purchased from an 
illegal combination in pursuance of an illegal 
agreement, both in violation of the Sherman 
Act, can plead the illegality in defense to a 
suit for the purchase price.’’ 

The Supreme Court of New York in the case 
of Remington Rand v. International Business 
Machines Corporation, 3 N. Y. S. 2d 515, re- 
ferred to the decision of the Bement case, supra, 
and announced the rule that a litigant in a state 
court could not rely upon the federal statute 
for affirmative relief, but could resort to it as 
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a defense in an action on a contract executed in 
contravention of that law. While the decisions 
we have so far cited dealt with the Sherman 
Anti-Trust Law, the Supreme Court of New 
York reiterated the rule in Stock and Sons ». 
Jacobson, 18 N. Y. S. 2d 200, where the defense 
was predicated upon the Robinson-Patman Act. 

The same general principle was applied in 
Pratt v. Paris Gaslight and Coke Company, 168 
U. S. 255, 42 L. ed. 458, when it was held that 
jurisdiction of a state court was not affected by 
an issue of the invalidity of a patent as an inci- 
dent to a defense, although that court could 
have exercised no jurisdiction had the matter 
been presented to support a recovery. 


[Distinction Between Sherman Anti-Trust 
Law and Clayton and Robinson- 
Patman Acts Contended] 


The appellee insists that there are vital 
distinctions between the Sherman Anti- 
Trust Law on the one hand and the Clayton 
and Robinson-Patman Acts on the other 
that preclude application of the same rule 
relative to defenses interposed under both. 
At the outset he contends that “contracts, 
conspiracies and combinations” under the 
former were inherently illegal at common 
law, while “discriminations in price, serv- 
ices, facilities, discounts, rebates, etc., were 
not unlawful at common law and * * * 
became so under Federal laws for the first 
time by adoption of the” latter. Upon turn- 
ing to 41 C. J. page 99, given as authority 
for the first statement, we find the language: 
“All contracts, combinations, or agreements 
which create or tend to create a monopoly 
are unlawful at common law * * *,” yet 
the words underscored are identical with 
the ones appearing in Section 13, supra, 
under which one of the pleas was filed. 

Among authorities given for the text is 

our decision in Stewart et al. v. Stearns & 
Culver, 56 Fla. 570, 48 So. 19, where was 
written: 
“The validity or invalidity of an agreement 
that in operation tends to restrain trade or to 
monopoly is in general determined by the ele- 
ment of whether it is or is not injurious to the 
public. If injurious in any perceptible degree 
to any considerable portion of the public, the 
agreement is contrary to public policy, and will 
not be enforced.”’ 


(Again we have supplied italics.) 


[Differences in Phraseolagy too Obscure to 
Establish Contrary Rulings as to 
Relevancy of Defenses] 


We do not find such difference between 
the phraseology of the Sherman Anti-Trust 
Law and the subsequent two acts as would 
justify a ruling that violation of the one 
could be employed as a defense, but a viola- 
tion of the others could not. When the real 
design of laws of this character is borne in 
mind, Stewart et al. v. Stearns and Culver, 
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supra, any difference between the one and 
the other two becomes quite obscure. It 
is our view that the availability of the de- 
fenses was properly decided in Stock and 
Sons v. Jacobson, supra. 

But the principal distinction, so the ap- 
pellee urges, derives from the dissimilarity 
in the language used because in the Sher- 
man Anti-Trust Law is the statement: 
CEVELy, Such COntAact =) tmGu tae me: 
clared to be illegal,” while Section 13a, 
supra, merely provides: “It shall be unlaw- 
ful for any person * * * to be a party to, or 
assist in, any transaction * * * which dis- 
criminates * * *.” So it is argued that by 
the former the contract itself is illegal; by 
the latter only the discriminations are un- 
lawful. Here, too, we fail to find such a 
contrast as would furnish sound reason for 
contrary rulings to relevancy of the de- 
fenses. 


{Connolly Case Distinguished] 


Appellee stresses the opinion in Connolly 
v. Union Sewer Pipe Company, 184 U. S. 540, 
22 S. Ct. 431, 46 L. ed. 679, as authority 
for his position, but we believe careful 
study will reveal an essential difference be- 
tween the factual situation there and here. 
Briefly, according to the cited case, pur- 
chasers of pipe attempted to defeat recovery 
upon notes they had signed to evidence the 
purchase price, because the seller had com- 
bined with other dealers in restraint of 
trade. The court found that the “pur- 
chases by the defendants had no necessary 
or direct connection with the alleged illegal 
combination,” and that the defenses for that 
reason were not tenable. We think the 
criticism of disconnection between the al- 
leged violation and the obligation there is 
not present here where the amount of the 
notes, if the pleas be true, was affected by 
the transgression claimed and the purchase 
price for which notes were given was en- 
larged by reason of the discrimination. See 
Continental Wallpaper Company v. Voight 
and Sons Company, supra. 


[Courts Will Not Enforce Contract 
Violating the Law] 


From the authorities it appears that the 
courts will not lend their aid toward the 
enforcement of a contract which will fur- 
ther the violation of the law. If for that 
reason recovery will be denied the plaintiff 
where he and the defendant may both be 
parties to the contract in contravention of 
the act, why would a defendant not a party, 
but a victim, be refused the same advan- 
tage? No reason occurs to us. 


[Pleas Appropriate] 


_ We reach the decision that the pleas, 
judging them by their substance, irrespec- 
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tive of any criticism as to their form, were 
appropriate, and in arriving at this view we 
have not overlooked the fact that the action 
was based on promissory notes instead of 
the contract for sale itself. That the suit 
was not based upon the contract, but upon 
notes which evidenced ameunts due under 
the contract does not, in our opinion, alter 
the situation. Embrey v. Jamison, 131 U. S. 
S30 IRS Ct7,16,988) laed) 172: 


[Procedure to be Followed to 
Effectuate Judgment] 


_No necessity appears for further discus- 
sion of the questions we analyzed in the 
beginning. We must, however, decide what 
procedure should be followed by the trial 
judge to effectuate our judgment. We have 
said that appellants remarked the useless- 
ness of referring to the transcript. There 
is Sharp difference of opinion between coun- 
sel on the matter whether the court deter- 
mined the controversy on the facts as well 
as the law. Despite this contention of the 
appellant, the appellee has repeatedly alluded 
to the testimony. 


[Judgment of Trial Court] 


The judge recited that the matter was 
being heard upon “application for entry of 
final judgment.” He adjudged that plain- 
tiff recover, stating in detail the amounts 
due on the notes for principal and interest 
and also for attorney’s: fees and costs. A 
few days beforehand he had entered his 
“order on pleadings and pre trial confer- 
ence,’ concluding with the direction to 
counsel for plaintiff to prepare a judgment. 
It is largely from the recitals in this order 
that we glean the extent of his consideration. 


There is no dispute about the plaintiff’s 
having proved its case, so we need decide 
whether the judge thought recovery was 
justified despite testimony in support of the 
pleas, they being inappropriate, or was war- 
ranted even if the testimony were taken 
into account, it being insufficient. 


Aside from the defense of conditional de- 
livery, which has been abandoned, he ob- 
served: 


“As to the defense of illegality of consideration 
or unlawfulness of the notes under the Federal 
Statutes * * * I am of the opinion that under 
decisions of the Supreme Court of the United 
States such defense cannot be offered in a suit 
to collect the purchase price of merchandise 
sold and delivered and affected by the pro- 
visions of that act. The act itself prescribes 
the only remedies available to persons affected 
by its violation and no other method of relief 
is to be had.’’ 


He continued, as we have already quoted, 


“‘The contract of sale was not under these de- 
cisions Malwm in se but Malum prohibita only.” 
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Then he concluded: 

“T am, therefore, of the opinion that all ques- 
tions of fact and law on which the rights of 
the parties depend are settled in favor of the 
plaintiff and under Hillsborough County v. Sut-° 
ton, 8 Southern 2nd, 401 [150 Fla. 601] this 
court should enter judgment in its behalf or 
the pleadings and facts disclosed by the record 
in this cause.”’ 


(Italics supplied.) 


[Judgment Entered at Conclusion of Pre-Trial 
Conference Proper] 


In the cited case was posed the question 

whether final judgment could be entered at 
the conclusion of a. pre-trial conference, 
the procedure followed here. It appears to 
have been the ruling that such method was 
proper where material facts were not con- 
troverted. The court said: 
“If the conference progresses to the point of 
eliminating all questions of fact then the court 
may give judgment according to law on the 
facts before him.’’ 


In the light of this rule, then, the judge 
must have felt that he should enter a judg- 
ment because of a situation where questions 
of fact had been eliminated and only a 
question of law remained for his determina- 
tion. Such a condition obtained so far as 
the plaintiff’s case was concerned, but there 
is much in the record to indicate that issues 
of fact were not absent if testimony relative 
to the pleas were to be considered. In other 
words, the moment the issues raised by the 
pleas are contemplated disputed facts ap- 
pear. We think this is readily apparent 
from appellee’s brief, where much space is 
deyoted to the evidence. For illustration, 
we find in it the statement that it was 
“within the province of Judge Parks, who 
heard the * * * testimony * * * and saw 
the demeanor of this witness, to apply to 
his testimony the rule: ‘Falsus in uno, falsus 
im onmibus.” etc., referring to a means by 
which may be judged the testimony of a 
witness whose statements are alternately 
true and untrue. 


[Judgment Reversed So That Issues Raised 
by Pleas May Be Tried] 


It is evident to us that the trial court 
thought it proper to enter the judgment 
pursuant to pre-trial conference on the theory 
that the facts supporting the declaration 
were not disputed and that conflicting testi- 
mony on the pleas would not preclude such 
a course inasmuch as the pleas being im- 
proper, the evidence relevant to them could 
be ignored. As we have reached a con- 
trary view about the pertinence of the de- 
fenses, it seems fitting for the cause to be 
reversed that the issues raised by the pleas 
as they now stand; or are eventually settled, 
may be tried. 
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[Judgment for Plaintiff Reversed] 


The judgment is, therefore, reversed with 
directions for further proceedings conform- 
able to this opinion. 


Reversed. 


[Dissenting Opinion] 

Burorp, C. J. dissenting: 

I dissent because I think the sales contract 
which constituted a part of plea was free of 
discrimination and therefore the pleas were of 
no avail. 

[On Rehearing] 

Per CuriAM: On rehearing granted after 
arguments and briefs submitted, we are of 
the opinion that the defense attempted to be 
interposed was not available under the facts 
submitted in evidence to the court below 
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and, therefore, the judgment should be 
affirmed. 

It is so ordered. 

TERRELL, BRowN, BuForD and SEBRING, JJ., 
concur. 

CHAPMAN, C. J., THOMAS and ADAMS, JJ., 
dissent. i 

[Concurring Opinion] 

SEBRING, J. concurring: Upon reconsidera- 
tion of the matter I have come to the conclusion 
that the subject matter of the pleas is not le- 
gally available as a defense in the state courts 
in a common law suit on the promissory notes 
involved. I therefore concur in the conclusion 
that the judgment of the Court below should be 
affirmed. : 

Upon rehearing granted we adhere to the orig- 
inal opinion. 

CHAPMAN, C. J., THOMAS and ADAMS, JJ., 
concur. 


[157,296] The People of the State of California v, Pay Less Drug Store, a copartner- 
ship, D. H. Rock, L. J. Skaggs and Mary Skaggs, copartners, doing business under the 
firm name and style of Pay Less Drug Store; D. H. Rock, L. J. Skaggs and Mary Skaggs, 
as individuals; Pay Less Drug Store, a copartnership; D. H. Rock, L. J. Skaggs and. Mary 
Skaggs, copartners, doing business under the firm name and style of Pay Less Drug Store, 
and D. H. Rock, L. J. Skaggs and Mary Skaggs, as individuals, as owners and operators 
of Pay Less Grocery Store; John Doe, Richard Roe and John Roe, copartners doing busi- 
ness under the firm name and style of White Company, a copartnership, First Doe, Second 
Doe, Third Doe, Fourth Doe, Fifth Doe and Sixth Doe and Black Company, a corporation. 

In the Supreme Court of the State of California. In Bank. S. F. 16665. Filed No- 
vember 1, 1944. 

The provision of the California Unfair Practices Act as amended in 1937, that proof 
of sales below cost with “injurious effect” shall be presumptive evidence of the prohibited 
intent, is not vague and unconstitutional. The language of the statute makes it sufficiently 
clear that injury to a competitor or destruction of competition is an “injurious effect.” 

The phrase “the same locality or trade area,” in the California Unfair Practices Act 
as amended in 1937, is not so indefinite and uncertain as to render invalid the subdivision 
in which it appears. The language is susceptible of practical application without more 
particular definition. Furthermore, if in some cases the phrase may be difficult of ascer- 
tainment, that fact alone would not render the provision invalid. 

In an action to restrain sales below cost in violation of the California Unfair Practices 
Act as amended in 1937, the trial court was justified in concluding that the defendants’ 
long continued course of selling below cost after the lowered prices were abandoned by 
their competitors, negatived any possible inference of good faith to be accorded them by 
their initial lowering of prices below cost. 

Ascertainment of the cost of doing business, required by the California Unfair Prac- 
tices Act as amended in 1937, is not impossible. Statutes are not to be declared invalid 
because in their application factual difficulties may arise. 

In an action under the California Unfair Practices Act as amended in 1937, failure of 
the trial court to strike out hearsay testimony of one witness that defendants were the first 
to cut the price on one item, if in error, did no harm inasmuch as the trial court had before 
it advertisements of competitors from which it ascertained the facts. 

In an action under the California Unfair Practices Act as amended in 1937, an injunc- 
tion couched in the language of certain of the prohibitive sections of the Act is not too 
broad as long as it contemplates restraint of those acts only which are prohibited by the 
particular sections found to have been violated. 

See the California Unfair Practices Act, Vol. 2, J 8068. 


For appellant: Applebaum & Mitchell, W. R. Griswold, Oakland, California. 
For appellee: Ralph E. Hoyt, Dist. Atty., R. Robert Hunter, Ass’t Dist. Atty., Oak- 
land, California. 
[Appeal from Judgment Decreeing Injunction] violating certain provisions of the Unfair 
SHENK, J.: An injunction was sought by Practices Act (Stats. 1913, p. 508, as amended 
the plaintiff to restrain the defendants from by Stats. 1937, p. 2395, Deering’s General 
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Laws, 1937, p. 4157, Act 8781). The de- 
fendants appealed from the judgment which 
decreed the plaintiff’s right to the writ of 
injunction, 


[Contentions of Parties] 


The defendants conduct @ cash and carry 
grocery business at 19th Street and Tele- 
-graph Avenue in Oakland. The complaint, 
filed in April 1940, charged them with sell- 
ing approximately 400 specified items be- 
low cost, and with offering for sale and 
selling other items as “loss leaders,” with 
the intent of injuring competitors or de- 
stroying competition in violation of the act. 
The defendants admitted the sales below 
cost, but denied the charge of intent to in- 
jure competitors or destroy competition. 
They alleged that such sales were made in 
good faith to meet the “legal” prices of 
competitors. They also charged that cer- 
tain sections of the act are unconstitutional. 


[Sufficient Evidence That Defendant Sold 
Tiems Below Cost for the Purpose of 
Injuring Competitors] 


There was evidence that merchants found 
by the trial court to be competitors of the 
defendants were injured by the admitted 
price cutting below cost. On the issue of 
their intent, the defendants introduced evi- 
dence to the effect that when they opened 
for business ona specified day they lowered 
the marked prices on a large number of 
items to meet the prices on similar items as 
advertised for that day by their competitors, 
and that whenever an item was marked be- 
low cost it was for the purpose of meeting 
competitive prices and for no other reason. 
There was evidence, however, that after the 
competitors’ prices were raised the defend- 
ants continued for periods of weeks or 
months to sell the items at the below cost 
prices and at prices lower than the prices of 
their competitors for similar articles or 
commodities, and that in many instances the 
sales below cost were not begun until weeks 
or months after the similar advertised price 
of a competitor had been discontinued. The 
trial court found on sufficient evidence that 
the defendants did not offer and sell the 
items below cost in an endeavor in good 
faith to meet the legal prices of competitors, 
but that they sold the items below cost for 
the purpose of destroying the business of 
competitors, and that the acts of the de- 
fendants were causing injury to those com- 
petitors and destroying competition. The 
court also found that the defendants had 
sold certain articles as “loss leaders.” 


[Provisions of Unfair Practices Act] 


Section 3 of the Unfair Practices Act 
makes it unlawful to sell any article or 
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product at less than cost as defined, for the 
purpose of injuring competitors or destroy- 
ing competition, and subjects the violator to 
certain penalties. That section also pro- 
hibits the sale of “loss leaders,” as defined. 
Section 5 provides that in all actions brought 
under the provisions of the statute the proof 
of one or more acts of selling below cost, 
together with proof of the injurious effect 
of such acts, “shall be presumptive evidence 
of the purpose or intent to injure competi- 
tors or destroy competition.” Section 6 pro- 
vides that the prohibitive provisions shall 
not apply (a) when the owner in good faith 
is closing out his stock or is discontinuing 
a certain article or product, or in sales of 
seasonal or perishable goods to prevent loss 
or depreciation, and appropriate notice is 
given to the public; (b) in the sale of dam- 
aged or deteriorated goods, and notice is 
given; (c) by an officer acting pursuant to 
judicial order; (d) in an endeavor made in 
good faith to meet the legal prices of a 
competitor selling similar articles in the 
same locality or trade area in the ordinary 
channels of trade. 

Section 10 permits an action to enjoin 
acts in violation of the statute. Section 12 
contains the usual severability clause relat- 
ing to judicial pronouncements of unconsti- 
tutionality. 


[Purpose of Act to Safeguard Public] 
By section 13 the legislature declares 


“that the purpose of this act is to safeguard 
the public against the creation or perpetuation 
of monopolies and to foster and encourage 
competition, by prohibiting unfair, dishonest, 
deceptive, destructive, fraudulent and discrimi- 
natory practices by which fair and honest com- 
petition is destroyed or prevented. This act 
shall be liberally construed that its beneficial 
purposes may be subserved.’’ 


[Constitutionality of Act Upheld in Other 
Court Decisions] 


The constitutionality of the purpose and 
policy of the legislature in enacting the Un- 
fair Practices Act and of the means em- 
ployed to subserve the legislative purpose 
by prohibiting sales below cost made with 
the intent to injure competitors or destroy 
competition was upheld generally as a valid 
exercise of the police power by the decisions 
of this court in Wholesale Tobacco Dealers v. 
National Candy and Tobacco Co., 11 Cal. 2d 
634, and People v. Black’s Food Store, 16 Cal. 
2d 59. (See also People v. Kahn, 19 Cal. App. 
2d Supp. 758; Dunnell v. Shelley, 38 Cal. App. 
2d 118; Green v. Grimes-Strassforth S. Co., 
39 Cal. App. 2d 52.) 


[Provision as to Presumption Boidence of Un- 
lawful Intent Sufficiently Clear] 


In the present case the defendant attacks 
specific provisions of the act. It is con- 
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tended that the provision of section 5 that 
proof of sales below cost with “injurious 
effect” shall be “presumptive evidence” of 
the prohibited intent is vague and unconsti- 
tutional. It is argued that since the statute 
was enacted for the protection of the public 
against monopolies, doubt arises as to 
whether injury to competitors or to the 
public was intended by the words “injurious 
effect.” The language of that provision, to- 
gether with the prohibitive language of sec- 
tion 3 and the declaratory language of 
section 13, makes it sufficiently clear that 
the legislature deemed that injury to a com- 
petitor or destruction of competition was an 
‘Snjurious effect,’ and therefore within the 
ban of the act; and that it was not necessary 
to await success in the monopolistic effort 
before the measures provided to safeguard 
the public interest and welfare could be 
invoked. These provisions are sufficiently 
explicit to inform the merchant as to what 
is prohibited. He is not relegated to con- 
jecture to determine his lawful conduct. 
There is no uncertainty in the provisions 
now complained of which could be said to 
hamper the defendants’ intelligent choice of 
the course which may lawfully be pursued. 
Furthermore, an injurious effect is not an 
essential element of the violation. The vio- 
lation is complete when sales below cost are 
made with the requisite intent and not with- 
in any of the exceptions. Proof of injurious 
effect is permitted to be shown with the 
proof of sales below cost as presumptive or 
prima facie evidence that the requisite intent 
existed. The obvious and only effect of 
this provision is to require the defendants 
to go forward with such proof as would 
bring them within one of the exceptions or 
which would negative the prima facie show- 
ing of wrongful intent. They may present 
facts showing that they were within the 
express exceptions regardless of actual in- 
tent; or they may introduce evidence of 
another necessity not expressly included to 
show that sales were made in good faith 
and not for the purpose of injuring competi- 
tors or destroying competition. 


[Defendants Attempt to Show Faith in Meet- 
ing Prices of Competitors] 


It is unnecessary here to consider the de- 
fendants’ suggestions of circumstances other 
than the expressly designated exceptions, 
which would justify sales below cost and 
negative the prima facie showing of unlaw- 
ful intent. The defendants introduced evi- 
dence solely in an attempt to bring them- 
selves within exception (d) which permitted 
them to make sales below cost in an en- 
deavor in good faith to meet the legal prices 
of their competitors. 
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[Power to Enact Provision as to Prima 
Facie Case] 


A statutory requirement that the defend- 
ant go forward with evidence to rebut a 
prima facie showing of guilty intent from 
proof of specified facts is permissible when 
the result has some rational relation to those 
facts and the defendant is given a fair op- 
portunity to meet it by evidence. (Morrison 
v. California, 291 U. S. 82, 88.) That case 
designates as the test of permissibility that 


“the state shall have proved enough to make it 
just for the defendant to be required to repel 
what has been proved with excuse or explana- 
tion, or at least that upon a balancing of con- 
venience or of the opportunities for knowledge 
the shifting of the burden will be found to be 
an aid to the accuser without subjecting, the 
accused to hardship or oppression.’’ 


Our statute does not withdraw from the 
accuser the burden of proving a violation, 
nor does it deprive the defendant of the 
benefit of the presumption of innocence. 
Here there was a manifest disparity in con- 
venience of proof and opportunitv for knowl- 
edge as between the plaintiff and the 
defendants. The defendants were in the 
better position to know the intent and pur- 
pose of their conduct, which it might be 
difficult for the plaintiff to prove. The leg- 
qslature merely enacted into law what is 
common in human experience, that when a 
person causes injury by his acts he should 
be deemed to intend such consequences un- 
less he can excuse or explain his conduct 
by facts showing that he had an innocent 
intent. It was so enacted to avoid the pos- 
sible conclusion that the accuser, from 
whom the defendants’ purpose is generally 
concealed, must produce affirmative evi- 
dence of guilty intent in every situation in 
order to make out a prima facie case of vio- 
lation of the act. After proof of the sales 
below cost and injury resulting therefrom, 
there is no undue hardship cast upon the 
defendants to require them to come forward 
with evidence of their true intent as against 
the prima facie showing, or with evidence 
which will bring them within a specified 
exception in the act. The power to enact 
such a provision in appropriate cases has 
been upheld in this state. (People v. Osaki, 
209 Cal. 169; People v. Associated Oil Co., 
211 Cal. 93, 109; People v. Scott, 24 A. C. 769, 
774; People v. Morrison, 125 Cal. App. 282, 
appeal dismissed, 288 U. S. 591.) In People 
v, Osaki, supra, this court reviewed the ques- 
tion fully and recognized, in accord with 
the decisions of the United States Supreme 
Court, that to place upon the defendant the 
duty of introducing facts peculiarly within 
his knowledge, and hidden from discovery 
by others, was not inconsistent with the 
presumption of innocence and was consistent 
with all the constitutional protections in- 
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cluding the right of an accused not to be a 
witness against himself. 


[A. & P. Case Distinguished] 


The case of Great Atlantic & Pacific Tea 
Co. v. Ervin, 23 Fed. Supp. 70, relied on by 
the defendants, does not avail them. That 
case involved a section in a Minnesota stat- 
ute providing that sales by a retailer at less 
than ten per cent above manufacturers’ pub- 
lished list prices less published discounts 
should be prima facie evidence of a violation 
of the act. It was held that such sales 
could not be presumptive evidence of -guilty 
intent because guilty intent did not ration- 
ally follow merely from the fact of sales 
under ten per cent above list, and that the 
proof required of the defendant placed upon 
him a hardship which was regarded as out- 
weighing the advantage to the state. That 
case did not involve a provision comparable 
to that contained in our statute. There the 
prima facie showing resulted where sales 
were made below an arbitrary percentage 
above list, regardless of actual cost or in- 
jurious effect. The conclusion in that case 
would probably have been otherwise if the 
Minnesota statute had been similar to the 
California act. That assumption is justified 
in view of the fact that the Minnesota stat- 
ute was subsequently amended to cure the 
manifest defects and as amended was up- 
held in McElhone v. Geror, 207 Minn. 580, 292 
N. W. 414. 


[Phrase “Locality or Trade Area’ Not 
Indefinite] 


The defendants contend that the language 
of subdivision (d) of section 6 is also so 
indefinite and uncertain as not to permit a 
person to understand its meaning and that 
the subdivision is for that reason invalid. 
They say that no one can tell what terri- 
tory is embraced in “the same locality or 
trade area.” They rely on State v. Standard 
Ou Gor 195) Sk G2678 10) Sa 200778; 785; 
That case is not in point. There a statutory 
provision prohibited the sale of a 
“commodity at a lower rate to one purchaser in 
the same city . . than is charged for said 
commodity in another section of said 
Cities 


The court pointed out that discrimination in 
the same section of the city was not pro- 
hibited, and since “section” was not defined 
it would be impossible to know when the 
provision was being violated. Thete is no 
such difficulty here. In the present case 
the trial court found the trade area; found 
that the defendants knew what was their 
“‘Jocality or trade area” within the meaning 
of the act, and that the complaining com- 
petitors were within that locality or trade 
area, The court thus found that the defend- 
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ants knew who were their competitors. It 
is safe to assume that merchants generally 
know who are their competitors, and from 
what localitv or trade area they draw their 
customers. The language complained of is: 
shown in this case to be susceptible of prac- 
tical application without more particular 
definition. Empirical surmises are not to be 
substituted for pragmatica] results. Until 
a case is presented which demonstrates the 
practical unworkability of the language we 
would not be inclined to accord much 
weight to arguments based on theory which 
is contrary to the facts and the court’s find- 
ings. Furthermore, if in some cases the 
“locality or trade area” may be difficult of 
ascertainment, that fact alone would not 
render the provision invalid. (AfcElhone v. 
Geror, supra, 292 N. W. at p. 419.) Nor is 
this case like Connally v. General Construc- 
tion Co., 269 U. S. 385, where it was held 
that the word “locality” was open to uncer- 
tain application. Here we have the word 
“locality” followed by the words “or trade 
area,” and from the factual background pre- 
sented we cannot say that the phrase 
“locality or trade area” has a connotation diff- 
cult of ascertainment by the court or parties. 
Such a situation distinguishes this from the 
Connally case. 


[Defendants’ Continuation of Sales Below 
Cost Negatives Inference of Good Faith] 


The defendants contend that they should 
not be compelled to ascertain the “legal 
prices” of their competitors before invok- 
ing the exception provided by subdivision 
(d) of section 6 for the reason that it is im- 
possible to ascertain the legal prices of com- 
petitor’s goods without an audit of their 
books. The defendants have assumed an 
absolute prerequisite. The requirement is 
not absolute. It is merely that the defend- 
ants shall have endeavored “in good faith” 
to meet the legal prices of a competitor. A 
similar provision was upheld in State v. 
Sears, 4 Wash. 2d 200, 103 Pac. 2d 337, 345, 
the court saying “that if a merchant in good 
faith reduces his prices to meet those of a 
competitor, who he in good faith believes 
has a legal price, he will not be violating 
either the intent or the wording of the act.” 
The provision therefore is not like that in- 
volved in Commonwealth v. Zasloff, 338 Pa. 
457, 13 Atl. 2d 67 (see also State v. Packard- 
Bamberger Co., 123 N. J. L. 180, 8 Atl. 2d 
291), holding invalid a provision which ex- 
empted the merchant if the price was made 
“to meet the legal price of a competitor” as 
an absolute requirement without according 
him the opportunity of showing his good 
faith. Here the trial court was justified in 
concluding that the defendants’ long contin- 
ued course of selling below cost after the 
lowered prices were abandoned by their 
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competitors, negatived any possible infer- 
ence of good faith to be accorded them by 
their initial lowering of prices below cost. 


[Defendants Cannot Complain of Phrase 
“Loss Leaders’ as Indefimte] 


The defendants contend that the provision 
defining “loss leader” is indefinite in that 
it appears not to require the intent to in- 
jure competitors or destroy competition in 
all cases. Inasmuch as the judgment en- 
joined sales of articles as “loss leaders” only 
when they diverted trade from or otherwise 
injured competitors, the defendants are not 
in a position to complain. 


[Ascertainment of Cost of Doing Business as 
Required by Act Found Possible] 


The defendants assert that the require- 
ment that they ascertain their own cost of 
doing business is grossly impracticable. But 
here again it must be said that the record 
does not support the assertion. The trial 
court found that the defendants’ cost of do- 
ing business was 8.03 per cent, and that the 
ascertainment of its cost of doing business 
was not impossible. In any event, the de- 
fendants conceded that sales of commodities 
in some cases were made even below invoice 
cost. Here, as in Wholesale Tobacco Deal- 
ers v. National Candy Co., supra (p. 662), 
where the same contention was made, the 
factual background for ascertaining whether 
the provisions for discovery of cost are too 
uncertain to be susceptible of reasonable 
application has not been presented, and in 
the absence of such presentation the issue 
should not be determined. Also, as pointed 
out in State v. Sears, supra, 103 Pac. 2d at 
p. 343, with reliance on People v. Kahn, supra, 
any difficulty in computing cost is a factual 
one, and statutes are not to be declared in- 
valid because in their application factual 
difficulties may arise. 


[Defendants Cannot Claim Immunity 
Privilege] 

Section 10 of the act provides immunity 
of a defendant or witness brought into court 
to testify in any action under the statute. 
The immunity expressly extends to prosecu- 
tions for violation of the provisions of the 
act. The defendants contend that the im- 
munity provided is not commensurate with 
that granted by the state and federal con- 
stitutions. It is not necessary to determine 
that question inasmuch as the defendants 
are not now in a position to claim an im- 
munity privilege. 


[Failure to Strike Hearsay Testimony Not 
Prejudicial) 


The defendants contend that the trial 
court erroneously refused to strike out the 
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hearsay testimony of one witness, given on 
cross-examination by the defendants, that 
“Pay Less” was the first to cut the price 
on one item, and’ that the failure to strike 
the testimony was prejudicial. The ruling, 
if error, did not harm inasmuch as the trial 
court had before it the defendants’ records 
and exhibits of advertisements of competi- 
tors from which it ascertained the facts and 
which support its findings. 


[Defendants Contend Judgment Void for 
Uncertainty] 


Finally the defendants contend that the 
judgment is void for uncertainty. The de- 
fendants were enjoined “from offering for 
sale or selling, contrary to the provisions of 
section 3 of the Unfair Practices Act, any 
article or product at less than the cost there- 
of to the vendor, as cost... is defined in 
the Unfair Practices Act, for the purpose 
of injuring competitors or destroying com- 
petition, and further from using any article 
or product as a ‘loss leader’ as ‘loss leader’ 
is defined in said Unfair Practices Act, and 
which diverts trade from or otherwise in- 
jures competitors; provided, however,” that 
the restraint should not apply to sales “made 
under and pursuant to the provisions of 
paragraphs (a), (b), (c), (d), or any of 
them, of section 6” of the act. 


[Nature of Injunction Authorized by Act] 


Section 10 of the act, as amended in 1939 
(Stats. 1939, p. 1424), authorizes an action 
to enjoin any violation of the provisions of 
the act, and, in addition, for the recovery 
of damages. The section, as so amended, 
further provides that if the court in any 
such action shall find that the defendant is 
violating any provision of the act, it shall 
enjoin him from doing all acts prohibited by 
the section or sections found to have been 
violated, and may include any other restraint 
deemed expedient to insure against the de- 
fendant’s committing a future violation of 
any such section or sections, and the in- 
junction shall cover every. article or prod- 
uct and not merely the particular article or 
product involved in the action. 

Prior to the 1939 amendment, section 10, 
added by Statutes of 1935, p. 1549, provided 
merely that an action might be maintained 
to enjoin a continuance of any act or acts 
in violation of any of the .provisions of 
sections 1 to 7. 


[Injunction Properly Restrains Violation of 
Sections Found to Have Been Violated 


Had the language of 1935 remained un- 
changed defendants’ argument might be 
persuasive to the effect that the injunction 
couched in the language of the prohibitive 
provisions involved was too broad and 
therefore violative of the principles an- 
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nounced in New York, N. H. & H.R. Co. v. 
Interstate Commerce Comm., 200 U. S. 361; 
Rust v. Griggs, 172 Tenn. 565, 133 S. W. 2d 
733, 738; and Johnson v. Farmer, 41 Cal. App. 
2d 874, 881. However, the defendants do 
not maintain that upon the commission of 
unlawful acts the courts may not provide for 
restraint of all such and related acts. (See 
National Labor Relations Board v. Express 
Publishing Co., 312 U. S. 426, 435-436.) The 
language of the judgment is not couched in 
terms restraining violation of the act gen- 
erally. It contemplates restraint of those 
acts only which are prohibited by the par- 
ticular sections found by the court to have 
been violated by the defendants. In view 
of the scope of the injunction required by 
section 10 as amended, the court was con- 
strained to follow the legislative mandate 
and did so properly in the language em- 
ployed. The restraint applies only to acts in 
violation of the sections here involved. 


[No Discussion of Other Contentions] 


Other contentions do not require discus- 
sion. 


[Judgment Decreeing Injunction A firmed] 


The judgment is affirmed. 


Gipson, C. J., Curtis, J., TRAYNor, J., and 
SCHAUER, J., concur. 


[Dissenting Opinions] 


EDMONDS, J.: Regardless of the question of 
constitutionality which is presented by the pre- 
sumption of guilty intent declared by section 5 
of the Unfair Practices Act (Stats. 1913, p. 508, 
as amended by Stats. 1937, p. 2395, Deering’s 
Gen. Laws, 1937, p 4157, Act 8781), I am of the 
opinion that the judgment should be reversed 
upon the ground that it is not supported by 
any substantial evidence. For although the 
record includes the testimony of merchants that 
the practices of Pay Less caused injury to them, 
the conclusions of these witnesses have no evi- 
dentiary basis whatever. Certainly responsi- 
bility for what the legislature has defined as 
an unfair trade practice should rest upon some- 
thing more than the ipse dixit of a complaining 
merchant where the record shows that he is 
surrounded by other business establishments 
which sold the same goods at the same prices 
as the one charged with the statutory derelic- 
tion. 


The Unfair Practices Act requires a merchant, 
at his peril, to make a number of determinations 
upon which, as shown in the present case, rea- 
sonable minds may differ because the act pro- 
vides no definite and certain standards. He 
encounters risk in determining whether he is 
in good faith endeavoring to meet competition 
(sec. 6, subsec. d), who are his competitors 
(secs. 3, 5, and 6, subsec. d), and whether he 
is injuring alleged competitors (sec. 3, 5). For 
these reasons, the courts should require a clear 
and unmistakable showing of price cutting con- 
trary to the statute coupled with evidence of 
injury to a competitor before imposing the 
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sanctions specified by the legislature. Such a 
requirement is particularly essential because lia- 
bility may be, and in the present case was, 
ere wholly upon the presumption of guilty 
ntent. 


Violation of the act may be shown by sales 
under cost, for the purpose of injuring competi- 
tors or destroying competition (sec. 3). The 
appellants concede they made some sales below 
cost but the complainant must also prove that 
this was done with the purpose to injure com- 
petitors. The only direct evidence upon that 
issue was the testimony of the officers and em- 
ployees of Pay Less. Prices were lowered, they 
declared, for the sole purpose of meeting com- 
petition and with no intention to injure com- 
petitors. The trial judge based his finding to 
the contrary upon proof which, according to the 
act, constitutes ‘‘presumptive evidence of the 
purpose or intent to injure competitors or 
destroy competition’’ (sec. 5). The presumption 
rests upon evidence of (a) one or more acts of 
selling below cost, and (b) the injurious effect 
of such acts. 


But there is no substantial evidence that, in 
selling below cost, the appellants caused injury 
to any one of its competitors. The Pay Less 
store commenced business in downtown Oak- 
land, in direct competition with a number of 
chain stores and other established grocers, ap- 
proximately six months prior to the basic period 
named in the complaint as constituting the 
period of sale vioJations. It was a highly com- 
petitive location and, soon after Pay Less com- 
menced operations, its neighbors proceeded to 
lower prices on certain staples, principally cof- 
fee. Pay Less had to hold its customers. But 
on no occasion did Pay Less lower its prices 
prior to the appearance of advertising by one 
or more of its downtown competitors or, in a 
few instances, when Pay Less checkers found 
that its competitors had lowered prices. 


These nearby stores constituted the competi- 
tors of Pay Less but none was called to testify 
by the prosecution, nor does it appear that they 
made any complaint concerning the trade prac- 
tices of Pay Less. The persons called as wit- 
nesses by the Pecple' operated stores in outlying 
districts and, with two exceptions, were mem- 
bers or officers in a rival grocery association 
which has been recently convicted of violations 
of the Sherman Antitrust Act for price fixing. 
But there is no standard stated in the Unfair 
Practices Act by which a merchant may deter- 
mine who his competitors are for the purpose 
of compliance with the legislation. Certainly 
a finding that one person is a competitor of an- 
other should rest upon more than the mere 
opinion of a witness. Yet in the present case, 
although Pay Less was doing business in a 
downtown location of a large city, the court 
found that certain merchants having small 
stores miles away were competitors of Pay Less 
and injured by its trade practices. In contra- 
diction of the declaration of these merchants 
that Pay Less was its competitor stands evi- 
dence which directly disproves such a conclu- 
sion unless the act makes every merchant a 
competitor of every other merchant in the same 
line of business within an area nowhere defined. 
But modern business is built upon the principle 
that there is no certain and limited demand for 
goods; on the contrary it recognizes that in- 
dividual enterprise may greatly enlarge con- 
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sumer demand and bring general benefit to a 
particular industry. Certainly the Unfair Prac- 
tices Act, supra, must be interpreted as requir- 
ing a clear and unmistakable showing of injury 
to a competitor; under any other construction, 
the presumption of guilty intent stated in sec- 
tion 5 of the act would be unconstitutional 
(Morrision v. California, 291 U. S. 82; Tot v. 
United States, 319 U. S. 463), for a presumed 
intent to injure competitors wouid have no 
reasonable relation to sales below cost by mer- 
chants not in competition. Furthermore, if the 
statute may be enforced against one not in com- 
petition with the complainant, the legislation 
is invalid. Fundarnental is the proposition that 
a criminal statute must define an offense with 
a certainty that affords fair and reasonable no- 
tice of the conduct prohibited. (7 Cal. Jur. 
Ryne ACL ile IS HOS et Sin, dhe Wy Ve) 
As presently interpreted, in my opinion the act 
is void for uncertainty. 


There is no evidence whatever that any cus- 
tomer of the complaining merchants ever made 
a purchase at the Pay Less store. The evi- 
dence that Pay Less sold coffee below cost 
includes the explonation that this was done for 
the purpose of meeting the competition of 
others who had broken the price. Upon this 
evidence and the testimony of five persons hav- 
ing small stores far away from Pay Less, the 
court found the presumed intent to injure those 
competitors. And this finding was made not- 
withstanding the admission of each of the com- 
plaining merchants that his establishment was 
situated within a short distance from one or 
more chain stores charging prices corresponding 
to those of Pay Less upon the items involved. 


The testimony of Henry J. Jacobs, secretary 
of the Retail Grocers Association, is not relevant 
to the issue because he was not in business dur- 
ing the basic period specified in the complaint. 
The store owned by the witness Julias Martioli, 
a past president of the Retail Grocers Associa- 
tion, was located over a mile and one-half from 
Pay Less but a Safeway store, which sold cof- 
fee at prices corresponding to those of Pay Less, 
was within one block of the Martioli store and 
another chain store was nearby. Harvey Jessi- 
man was in the business approximately four 
miles distant from Pay Less. Alvin Smith, 
treasurer of the Retail Grocers Association, who 
had been located in Piedmont for about thir- 
teen months prior to the trial, was over a mile 
from the Pay Less store. He admitted that 
two large chain stores were situated near his 
grocery. James Zahas, procured by the Retail 
Grocers Association as a witness, and who 
“imagined’’ he was in competition with Pay 
Less, was located over a mile from that store, 
but near a Safeway and within six blocks from 
a shopping center containing a number of chain 
stores. William J. Souza, an active member 
of the Retail Grocers Association, had a store 
located three miles from Pay Less, but a block 
from Safeway ani Lucky stores. 


This testimony. in my opinion, does not 
amount to substantial evidence that any one of 
the witnesses was a competitor of Pay Less, or 
show any causal connection between the appel- 
lants’ price reductions and the loss of gross 
volume which the five grocers testified they sus- 
tained during the basic period. Accordingly, 
any testimony concerning gross business volume 
during the basie period (January through 
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March) as compared to the preceding three 
months which include the holiday period, would 
not be relevant to the issue concerning whether 
Pay Less had injured competitors, In this 
connection, morecver, it may be observed that 
although testimony of a loss of business volume 
allows an inference of a corresponding loss of 
profits, not one of the complaining grocers testi- 
fied that his net profits were unusually decreased 
after the first of the year, as compared to the 
preceding holiday period. If these five mer- 
chants sustained a loss of volume during the 
basic period, numerous responsible causes might 
be found but, according to well settled princi- 
ples of proximate cause, the Pay Less policy of 
meeting competition would appear to be remote, 
uncertain and speculative as a cause of the 
effect claimed. 

In order to raise the presumption of criminal 
intent, the prosecution had the burden of prov- 
ing that Pay Less proximately caused a loss of 
profits to its conipetitors. But there is no evi- 
dence whatever upon that issue, for no mer- 
chant testified that customers were drawn away 
from him with a resulting loss of profits as the 
direct and proximate consequence of the appel- 
lants’ trade practices. 

For these reasons, in my opinion, the judg- 
ment should be reversed. 

CARTER, J.: I dissent. The statute involved 
in this case provides that proof of sales below 
cost, plus proof of injury to a competitor, is 
presumptive evidence of intent to injure com- 
petitors or destroy competition. In order to have 
a violation of the act there must be an intent to 
injure. There is no rational or probable con- 
clusion that may be drawn from general ex- 
perience that the concurrence of seiling below 
cost and injury to competitors points to an in- 
tent to injure competitors. The majority opinion 
proceeds upon the theory that the vital test of 
the validity of a presumption is whether it is 
too much of a burden to require the defendant 
to rebut that presumption in the light of the 
asserted balance of convenience in favor of re- 
quiring the defendant rather than the prosecu- 
tion to go forward with the proof. For 
illustration it is said, after citing Morrison v. 
California, 291 U. S. 82, ‘‘That case designates 
as the test of permissibility that ‘the state shall 
have proved enough to make it just for the 
defendant to be required to repel what has been 
proved with excuse or explanation, or at least 
that upon a balancing of convenience or of the 
opportunities for knowledge the shifting of the 
burden will be found to be an aid to the accuser 
without subjecting the accused to hardship or 
oppression.’ ’’ (Italics added.) Whatever may 
have been the test set forth in the Morrison 
ease it can no longer be said to be the law. 
The issue of convenience is not the test. The 
primary question, which involves the issue of 
due process of law, is whether there is at 
rational connection between the fact proved and 
the presumption. In the latest discussion of the 
subject by the Supreme Court of the United 
States, that is made clear. It is said in Tot v. 
United States, 319 U.S. 463, 467: 


“The Government seems to argue that there 
are two alternative tests of the validity of u 
presumption created by statue. The first is that 
there be a rational connection between the facts 
proved and the fact presumed; the second that 
of comparative convenience of producing evi- 
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dence of the ultimate fact. We are of the 
opinion that these are not independent tests but 
that the first is controlling and the second but 
a@ coroliary. Under our decisions, a statutory 
presumption cannot be sustained if there be no 
rational connection between the fact proved and 
the ultimate fact presumed, if the inference of 
the one from proof of the other is arbitrary be- 
cause of lack of connection between the two in 
common experience. This is not to say that.a 
valid presumption may not be created upon a 
view of relation broader than that a jury might 
take in a specific case. But where the inference 
is so Strained as not to have a reasonable rela- 
tion to the circumstances of life as we know 
them it is not competent for the legislature to 
create it as a rule governing the procedure of 
courts. 


“Nor can the fact that the defendant has the 
better means of information, standing alone, 
Justify the creation of such a presumption. In 
every crimina! case the defendant has at least 
an equal familiarity with the facts and in most 
a greater familiarity with them than the prose- 
eution. It might, therefore, be argued that to 
place upon all defendants in criminal cases the 
burden of going forward with the evidence 
would be proper. But the argument proves too 
much. If it were sound, the legislature might 
validly command that the finding of an indict- 
ment, or mere proof of the identity of the ac- 
cused, should create a presumption of the 
existence of all the facts essential to guilt. This 
is not permissible. 

“Whether the statute in question be treated 
as expressing the normal balance of probability, 
or as laying down a rule of comparative con- 
venience in the production of evidence, it leaves 
the jury free to act on the presumption alone 
once the specified facts are proved unless the 
defendant comes forward with opposing evi- 
dence. And this we think enough to vitiate the 
statutory provision. 

“Doubtless the defendants in these cases 
knew better than anyone else whether they 
acquired the firearms or ammunition in inter- 
state commerce. It would, therefore, be a con- 
venience to the Government to rely upon the 
presumption and cast on the defendants the 
burden of coming forward with evidence to 
rebut it. But, as we have shown, it is not per- 
missible thus to shift the burden by arbitrarily 
making one fact, which has no relevance to 
guilt of the offense, the occasion of casting on 
the defendant the obligation of exculpation. 
The argument from convenience is admissible 
only where the inference is a permissible one, 
where the defendant has more convenient ac- 
cess to the proof, and where requiring him to 
go forward with proof will not subject him to 
unfairness or hardship.’’ (Italics added.) 

The presumption in the instant case has no 
rational connection between it and the fact 
proved. It has been held that a statute which 
raises a presumption of intent to defraud from 
the circumstance that a laborer accepts prop- 
erty pursuant to a contract of employment and 
then fails to perform the services is invalid. 
(Bailey v. Alabama, 219 U. S. 219.) McFarland 
v, American Sugar Ref. Co., 241 U. S. 79 [36 
S. Ct. 498, 60 L. Ed. 899], involved a statute 
making it a crime for engaging in a monopoly 
in the sugar refining business. It was presumed 
that a monopoly existed if the person system- 
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atically paid a less price for sugar in Louisiana 
than he did in other states. The statute in 
Manley v. Georgia, 279 U.S. 1 [49 S. Ct. 215, 73 
L. Ed. 575], denounced as a crime the fraudu- 
lent insolvency of a bank and declared the pre- 
sumption that a bank which became insolvent 
was deemed to have become so fraudulently. It 
was held invalid. Western & Atlantic R. Co. v. 
Henderson, 279 U. S. 639 [49 S. Ct. 445, 73 L. 
Ed. 884], dealt with a state statute which de- 
clared a presumption of negligence on the part 
of a railroad company when a collision occurred 
at a highway crossing between a train and a 
vehicle. Morrison v. California, 291 U. S. 82 [54 
S. Ct. 281, 78 L. Ed. 664], involved the prohibi- 
tion of the occupation of lands by aliens, and 
that the state need only prove that the defend- 
ant possessed the land and allege in the indict- 
ment or information that he was an alien or 
ineligible for naturalization. The defendant 
must prove his citizenship. The court said at 
page 90: 

“Possession of agricultural land by one not 
shown to be ineligible for citjzenship is an act 
that carries with it not even a hint of criminal- 
ity. To prove such possession without more is 
to take hardly a step forward in support of an 
indictment. No such probability of wrong-doing 
grows out of the naked fact of use or occupa- 
tion as to awaken a belief that the user or 
occupier is guilty if he fails to come forward 
with excuse or explanation. . . Even so, the 
occasions that justify regulations of the one 
order have a kinship, if nothing more, to those 
that justify the others. For a transfer of the 
burden, experience must teach that the evidence 
held to be inculpatory has at least a sinister 
significance. 2 

“We turn to this statute and endeavor to 
assign it to its class. In the law of California 
there is no general prchibition of the use of 
agricultural lands by aliens, with special or 
limited provisos or exceptions. To the ccn- 
trary, it is the privilege that is general, and 
only the prohibition that is limited and special. 
Without preliminary proof of race, occupation 
of the land is not even a suspicious circum- 
stance.’’ (Italics added.) Paraphrasing the quo- 
tation from the Morrison case, ‘‘selling below 
cost followed by injury to a competitor ‘is an 
act that carries with it not even a hint at 
criminality,’ ’’ no probability of wrong-doing 
arises. 

When the constitutionality of the statute in 
question was considered by this court the re- 
quirement of intent to injure competitors was 
believed to be necessary to its validity. In 
Wholesale T. Dealers v. National etc. Co., 11 
Cal. 2d 634, 658, the court stated: 

“Tt is next urged by appellant that every sale 
below cost, except as provided in section 6, is 
made unlawful by section 3 regardless of in- 
tent, and that so construed the act is unconsti- 
tutional. It would certainly add to the weight 
of appellant’s argument on the main issue if 
the statute omitted intent as an integral part 
of the act prohibited. Jt is one thing, from a 
legal standpoint, to prohibit sales below cost 
engaged in for the purpose of injuring competi- 
tors and destroying competition, and quite an- 
other to merely prohibit all such sales regardless 
of intent. It may well be that an absolute pro- 
hibition regardless of intent would be unrea- 
sonable, (See Fairmont Creamery Co. v. 
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Minnesota, 274 U. S. 1 [47 Sup. Ct. 506, 71 L. 
Ed. 893, 52 A. L. R. 163].)’’ Other cases have 
held that the lack of the requirement of a 
wrongful intent renders such statutes invalid. 
(State ex. rel. Lief v. Packard-Bamberger & 
Co., [N. J.], 8 Atl. 2d 291; Com. v. Zasloff [Pa.], 
13 Atl. 2d 67.) 

An analogous presumption under unfair com- 
petition statutes has been held invalid. (Great 
Atlantic € P. Tea Co. v. Ervin, 23 Fed. Supp. 
70.) 

If the presumption is not available there is no 
evidence of any intent to injure competitors or 
destroy competition. There are present only 
two things: (1) sale below cost, and (2) that 
defendant sold below cost for some time after 
the appearance of the last advertisement of his 
competitors of items below cost. These acts do 
not give rise to an inference that defendant in- 
tended to injure its competitors or destroy 
competition. On the contrary, the continuance 
of sales below cost after the last advertisement 
showed that it was ignoring competition and its 
competitors. It was endeavoring to build up its 
own business, a wholly legitimate purpose. 
Common experience and propensities of man 
indicate that when a merchant sells below cost 
he has no thought or intent to injure his com- 
petitors. He is merely attempting to develop 
or preserve his own business, with the thought 
that his rivals will also prosper. To determine 
otherwise is to destroy completely the pre- 
sumption of innocence. It is said in Common- 
wealth Zasloff (Pa.), 13 Atl. 2d 67, 70: ‘‘Price 
cutting in itself is not an evil; on the contrary, 
the more intense the competition the greater 
the likely advantage to the purchasing public. 
Indeed there is no reason why a merchant 
should not make an absolute gift of merchan- 
dise to his customers if he desires to be benevo- 
lent or thereby to advertise his business. There 
are many other cenceiwvable and wholly proper 
reasons which might induce him to make sales 
without profit, as for example, a necessity of 
paying importunate creditors. It is only when 
the object of price cutting is sinister,—to de- 
stroy a competitor by suffering a temporary loss 
in order to gain an ultimate monoply (Mogul 
Steamship Co., Ltd. v. McGregor, Gow & Co., 
23 Q. B., L. R. 598), or to defraud the public 
by seducing them into the purchase of other 
goods at an exorbitant price—that the selling 
of goods at less than cost may constitute an 
economic or social evil. The Pennsylvania act, 
therefore, is arbitrary, and the means it em- 
ploys are grossly out of proportion to the object 
which it seeks to attain. 

“There are certain businesses which at one 
time or another have been regarded by the com- 
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munity as so inherently and generally vicious 
that the courts have recognized the power of the 
legislature to suppress them altogether; for 
example, the manufacturer and sale of intoxi- 
cating liquors . . . the manufacture of oleomar- 
garine ... the sale of futures in grain or of 
stocks on margin . . . and several other types 
of business referred to in Nebbia v. New York, 
291 U. S. 502, 528. But the selling of 
merchandise below cost is, in general, an inno- 
cent and legitimate practice, and subject to 
abuse only in occasional instances. Under such 
circumstances it has been uniformly held to be 
beyond the power of the legislature to effect 
an absolute prohibition.’’ (Italics added.) 

It should be noted that in the instant case 
the statute requires a specific intent, as distin- 
guished from a general criminal intent, that is, 
an intent to injure competitors or destroy com- 
petition. Where a specific intent is required by 
the statute it may not be inferred merely from 
the commission of an unlawful act, and the rule 
that a person knowingly committing an unlaw- 
ful act shall be presumed to have intended the 
consequences naturally flowing therefrom is not 
applicable, It is said in 8 Cal. Jur. 26: ‘‘Ex- 
cept in cases of murder, in which a contrary 
rule is established by statute, wherever a spe- 
cific intent is an element of an offense, the 
existence of that intent must be established as 
a fact by such evidence as will warrant a con- 
clusion to that effect by the jury. It is not to 
be presumed from the commission of the unlaw- 
ful act, though the jury may infer it from the 
acts and conduct of the defendant. This is true 
wherever the crime falls short of homicide, even 
if it be the crime of assault with intent to com- 
mit murder.”’ 

The record discloses that the trial court found: 
“That the offering for sale, advertising by 
posters for sale, and selling below cost by [de- 
fendant] was done for the purpose of injuring 
competitors of [defendant] or for the purpose 
of destroying competition of other merchants."’ 
No evidence was offered which can be said to 
even remotely support such a finding, and the 
trial court must have based its conclusion upon 
the presumption provided for in paragraph 5 
of the Unfair Practices Act to the effect that 
selling below cost is presumptive evidence of 
intent to injure competitors or destroy com- 
petition. In view of my conclusion that the 
presumption is not available as evidence to sup- 
port such a finding, it cannot stand. I am 
therefore forced to the conclusion that in the 
absence of proof of intent there is no evidence 
to sustain the findings of the trial court on 
this issue, and the judgment should therefore 
be reversed. 


[57,297] The Flexwood Company, United States Plywood Corporation, and The 
Mengel Company v. Matt G. Faussner & Company. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


No, 8351. 


October Term, 1943, April Session, 1944. November 6, 1944. 
Appeal from the District Court of the United States for the Northern District of 


Illinois, Eastern Division. 


In a patent infringement suit it is not fair for defendant to ask the reviewing court to 
consider the issue as to whether plaintiffs are violating the anti-trust laws without having 
first presented the issue to a trial court. However, as remanding of the case to the trial 
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court would reward the delay in the presentation of the defense, the appellate cou ill 
decide the question on the record made below. : oS ea 


_ When a patent licensor turned over its business, machinery and equipment to its 
licensees, payment by the licensees to the licensor of royalties based upon gross sales of 
unpatented as well as patented materials is not illegal. 


_The presence of an illegal restriction in a contract for the purchase and sale of a going 
business does not so soil the hands of the seller that it may not, so long as the restriction 
remains in effect, prosecute a suit for infringement of two patents under which licenses 


are granted by the sales contract. 


To hold otherwise would stretch the doctrine of un- 


clean hands further than it should be stretched. 


In a contract under which a patent licensor turns over its manufacturing business to 
exclusive licensees, a provision that, in the event of cancellation of the contract, the prices 
in effect at the time of service of notice of cancellation shall be maintained for a period of 
six months so as to conserve the business for the licensor, is not illegal, 


_ Exclusive joint patent licensees, one of which is a manufacturer and one of which is a 
distributor, may legally agree upon the prices to be paid by the latter to the former. 


Ina patent infringement suit, when defendant raises in the reviewing court the de- 
fense that certain provisions of plaintiffs’ patent licensing agreement are in violation of 
the anti-trust laws, the amendment of such licensing agreement to remove the offending 


provisions renders the defense moot. 


See the Sherman Act annotations, Vol. 1, | 1270.351, 1270.401, 1660.30. 


Before Evans and Sparks, Circuit Judges, and Barnes, District Judge. 


For plaintiffs-appellees: 
all of Chicago, Illinois. 


For defendant-appellant: 
of Chicago, Illinois. 


[Proceedings Below] 


BARNES, District Judge: The plaintiffs- 
appellees, The Flexwood Company, which 
is the owner of the two patents in suit, and 
United States Plywood Corporation and 
The Mengel Company, which are joint ex- 
clusive licensees under the patents, sued the 
defendant-appellant, Matt G. Faussner & 
Company, charging infringement and asking 


1The portions of the specifications of the 
patents, necessary for an understanding of the 
claims in suit, and the claims, are as follows: 
Hlmendorf 1,819,775: 

‘“* * * Viewed in one of its aspects the pres- 
ent invention may be said to have for its object 
to produce a material comprising a flexible 
backing and a facing of thin wood veneer glued 
thereto, wherein the veneer shall have no ca- 
pacity for curling or tendency to curl. 

“Or, viewed in another aspect, the present 
invention may be said to have for its object to 
produce a pliable material comprising a flexible 
backing and a wood veneer facing glued thereto. 

* * * * * * 

“In carrying out my invention I make the 
veneer limp by dividing it, throughout its entire 
area, into narrow strands or filaments, extend- 
ing in the direction of the length of the grain. 
Consequently there will be no such coherence 
between one part of the sheet and adjacent 
areas as is necessary to bring about a natural 
curling or waving of the veneer. In other words 
I so far destroy the character of the veneer 
that it becomes limp transversely of the grain. 
And, since the filaments all hang together in 
the finished product and the veneer retains its 
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Wm. F. Freudenreich, Russell Wiles, George A. Chritton; 


Wallace R. Lane. Ralph M. Snyder, Carl F. Geppert; all 


an injunction and accounting. The patents 
are Elmendorf 1,819,775 for a Flexible 
Wood-Faced Sheet Material, issued August 
18, 1931, on an application filed January 24, 
1929, and Elmendorf 1,778,250 for a Method 
of and Apparatus for Treating Flexible 
Wood-Veneered Material, issued October 
14, 1930, on an application filed March 27, 
19292 The trial court adjudged the patents 
valid and infringed. 


sheet form, this treatment of the veneer to 
make it limp may take place before or after it 
is glued to the flexible paper or other material, 
and it may be done by tearing or splitting along 
lines extending in the direction of or following 
the grain. A very simple way is simply to 
draw the glued product over a knife-like bar 
with a blunt edge, while holding the material 
taut and causing it to bend where it passes 
over the bar; the grain of the veneer running 
approximately parallel to the length of the bar 
over which the sheet is drawn. When this is 
done, with the paper or other backing material 
next to the element over which the sheet is 
being drawn, the outer face of the sheet, that 
is the veneer, is placed under a tension suffi- 
ciently great to cause the veneer to be stressed 
beyond the point of rupture across the grain; 
and consequently the veneer will be divided into 
filaments 3 of various lengths and widths, fol- 
lowing the grain, hanging together and bonded 
to the backing. The lines of rupture, of course, 
do not extend in exact parallelism to the edge 
over which the material is drawn; but, begin- 
ning at some point therein at the said edge, 
follow the grain of the wood. The sharper the 
edge over which the sheet is drawn, the nar- 
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[Defenses Urged] 


The defenses urged here are: (1) That 
the defendant’s product and the method of 
making it were disclaimed by Elmendorf; 
(2) that the defendant’s product and the 
method of making it are different from those 
disclosed and claimed in the patents and 
are not infringements; (3) that the claims 
are invalid for want of patentable novelty; 
(4) that the claims are invalid because their 
sole point of novelty is stated in functional 
language and lack the distinctness and par- 
ticularity required by statute; (5) that fail- 
ure to file a supplemental oath to cover new 
matter rendered the product patent void; 
and (6) that plaintiffs, by concerted action, 
are employing the patents and others to 
secure a monopoly in unpatented materials 


and are violating the anti-trust statutes. 
x Ok Ox 
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[The portion of the opinion overruling 
the first five defenses is omitted here as ir-+ 
relevant to the scope of the Service.] 


[Petition to Court to Consider Monopoly 
Defense] 


We have now considered all the issues 
that have been subjected to the winnowing 
processes of a trial court. After all the 
briefs were in in this court and six days 
before the day set for oral argument here, 
the defendant filed, and later brought to the 
attention of the plaintiffs, its petition 


“to have this court consider the agreements 
between the plaintiffs and plaintiffs’ testimony 
which show that plaintiffs by concerted action 
are employing the patents in suit and others 
to secure a limited monopoly of unpatented ma- 
terials and that plaintiffs are violating the anti- 
trust statutes of the United States.”’ 


rower will be the filaments into which the ve- 
neer is divided and the flatter the veneer will 
lie, or, in other words, the more limp the prod- 
uct will be. However, notwithstanding that the 
veneer is divided into many very narrow strips 
or filaments, the lines separating the filaments 
are practically invisible when the sheet is flat- 
tened out, because the combined surface areas 
of the filaments equal the area of the sheet lying 
flat, and each filament is in intimate contact 
with and meshes perfectly with the rupture 
contour of the adjacent filaments between which 
it lies. 

“In Figure 1 of the drawings, that part of 
the sheet to the left of the bend 4 has not yet 
been worked, and the veneer is still in its virgin 
state. As the sheet is progressively drawn over 
a rigid edge, (not shown), causing a sharp wave 
or curve 4 to travel along the sheet, generally 
parallel with the grain in the wood, the wood 
is progressively stressed beyond the rupture 
point and, therefore, splits or tears to transform 
the sheet of veneer into a mass of narrow, con- 
nected strands or filaments 3. When the sheet 
is flattened, after being drawn past the said 
edge, the slits close, so as to be invisible to 
the naked eye. 


* a * * * * 


“k * * Furthermore, by reason of the. fact 
that the veneer may be said to be divided into 
tiny strips or strands, namely, to be in a lace- 
like form no variation in the moisture content 
of the veneer, either before or after it has been 
applied to a wall or the like, will cause a dis- 
tortion of the surface contour of the veneer. 

* * * * * * 


“T do not wish to be limited to any particular 
way of bringing about a partial distintegration 
of the veneer or the division of the veneer into 
filaments, but intend to cover the improved ma- 
terial regardless of the manner in which it is 
produced. Furthermore, I do not wish to be 
limited to any particular thickness of veneer, 
for the thickness of the veneer will not only 
vary for different woods but also to suit the 
particular purpose for which the final product 
is to be used. Ordinarily thin veneer having 
thicknesses of from one-fortieth of an inch to 
one-eightieth of an inch will be found to be 
satisfactory for most purposes. 
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“T claim :— 


“1, A material consisting of a flexible back- 
ing and a sheet of thin wood veneer glued 
thereto, the veneer being in a ruptured state 
wherein at least the face of the veneer is com- 
posed of a mass of small strands or filaments 
whose rupture contours follow the wood grain 
in close mesh with each other and cause the 
surface of the veneer to appear to be continuous 
when the material is laid flat. 

“2. A material consisting of a flexible back- 
ing and a sheet of thin wood veneer glued 
thereto, the veneer being in a ruptured state 
wherein the face of the veneer is composed 
of a mass of small strands or filaments whose 
rupture contours follow the wood grain in 
close mesh with each other, the size of the 
strands or filaments and the depth of rupture 
in the wood being such that the veneer no 
longer has capacity to curl under changes in 
its moisture content.’’ (Italics supplied.) 
Elmendorf 1,778,250: 


“In my prior application, Serial No. 334,865. 
filed January 24, 1929, I have disclosed a novel 
material comprising a flexible backing faced 
with thin wood veneer whose structure has been 
broken down to such an extent that the veneer 
will have no tendency, when dry, to curl up. 
The present invention has for its object to make 
it possible rapidly and at a small cost to treat 
the veneer so that it will possess the aforesaid 
characteristic. 

“The treatment of the veneer to place it in 
a condition such that it will have no tendency 
to curl under moisture and temperature changes 
or, in other words, to render it limp, because 
of the frail character of the veneer, can best be 
effected after the veneer has been glued to its 
backing. Therefore, viewed in one of its aspects, 
the present invention may be said to have for 
its object rapidly and economically to treat a 
flexible material faced with thin wood veneer 
so as to render the veneer limp or, in other 
words, destroy its capacity for curling, without 
marring the appearance of the surface of the 
veneer when the product is laid flat. 

“In carrying out my invention, beginning at 
one end of the sheet, I place the face of one 
narrow strip extending in the general direction 
of the grain after another undér sufficient ten- 
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[Issue Not Raised Previously] 


No such issue was made by the defend- 
ant’s answer in the trial court, apparently 
the matter was not presented to or consid- 
ered by that court, no findings were made 
by it on the issue. no mention is made of 
the issue in defendant’s statement of points 
to be relied upon in this court, the three 
contracts between the plaintiffs are not in- 
cluded in the printed record, and no men- 
tion is made of the issue in the first two 
briefs filed here by the defendant. 


{Pianiffs’ Answer] 


Plaintiffs, in their memorandum filed in 
answer to defendant’s aforesaid petition, 
say that defendant’s counsel, in concluding 
his opening statement on the trial, said that, 
judging from the title papers and licenses 
which they had been privileged to see, a 
conspiracy had been entered into by the 
plaintiffs to fix prices and to maintain a 
monopoly beyond that permitted under pat- 
ents, that the doctrine of unclean hands 
would become pertinent and that it might 
be necessary to ask leave to amend the 
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pleadings. This statement was not con- 
sidered of sufficient importance to require 
its being made a part of the record. 


{Issue Should Have Been Presented to Trial 
Court] 


We do not feel that it is fair to the par- 
ties, to the public, to the trial court, or to 
the reviewing court to ask the reviewing 
court to consider an issue of the importance 
of that now presented without the issue hav- 
ing first been presented to a trial court, so 
that it may be made definite and certain 
and the evidence and arguments pertinent 
thereto may be sifted and ordered. 


[Court to Decide Question on Record] 


The court now may return the case to the 
trial court in order that it may consider and 
decide the issue now presented for the first 
time.” To do this, will, however, reward or 
place a premium on delay in the presenta- 
tion of a defense. For this reason, we have 
decided against this course. The alternative 
is to decide the question presented by de- 
fendant’s motion on the record already 


sion across the grain to cause the veneer to 
split; thus progressively breaking up or par- 
tially disintegrating the veneer. The narrower 
each individual section or strip is, the more 
numerous will be the breaks in the veneer and 
more truly limp will the veneer become. This 
may conveniently be done by simply bending 
the sheet, with a flexible backing on the inner 
side, in such a manner that the veneer must 
split. 
* of * * 3 * 

“Referring to Figs. 1 and 2 of the drawings, 
A represents a flexible backing faced with thin 
wood veneer B; both the backing and the 
veneer being shown on a greatly enlarged scale. 
1 is a bar having at the top a more or less 
blunt edge 2; the thickness of the bar being 
also exaggerated. Laying the sheet on the bar, 
as shown in Fig. 1, with the wood on top, and 
then pressing down on the sheet on the oppo- 
site sides of the bar, a condition illustrated in 
Fig. 2 will be brought about. If the forces act- 
ing on the sheet are such that in the process 
of bending it over the edge the outer face of 
the wood is stretched beyond the rupture point, 
the wood will split part way through or all the 
way through. The veneer usually splits at a 
considerable number of places along the bar, 
because the grain seldom runs along straight 
parallel lines across the sheet; the more or less 
radial lines b in Fig. 2 indicating such breaks 
in the veneer. Of course, when the curved part 
of the sheet is flattened again the breaks or slits 
will close and be invisible for all practical pur- 
poses. However, the veneer, so treated, has 
been rendered limp and impotent so far as the 
capacity to curl is concerned. 

“In practice, after the sheet has once been 
bent over the edge or bar, it need simply be 
pulled, while so bent, across the latter, so that 
the veneer will be progressively broken up from 
one end of the sheet to the other. 


* a * * ae * 


Trade Regulation Reports 


“Tf the radius of the edge on the bar is too 
great there will be no appreciable splitting of 
the veneer. With a very small radius, on the 
other hand, the breaks in the veneer will be 
many and they will be close together. 


“I do not wish to limit myself to any par- 
ticular degree of fineness in the disintegration 
of the veneer because for some uses the breaks 
may be farther apart. than for others. Jt is pos- 
sible, however, by making the radius of the 
edge over which the sheet is drawn small, to 
produce breaks that will be an average distance 
of a thirty-second of an inch or less apart. 

“T claim :— 

“1. The method of making pliable a sheet 
composed of a flexible backing faced with wood 
veneer, which consists in splitting the veneer to 
divide the face thereof into many narrow fila- 
ments whose long edges follow the grain of the 
wood. 

“2. The method of making pliable a sheet 
composed of a flexible backing faced with wood 
veneer which consists in breaking the veneex 
at least through the outer face along closely- 
spaced lines following the grain. 


“3. The method of treating a sheet com- 
posed of a flexible backing faced with wood 
veneer, which consists in manipulating the 
sheet so as progressively to stress the veneer. 
across the grain past the rupture point. 

* * * co * * 


“S. The method of progressively partially 
disintegrating the veneer on a sheet, consisting 
of a flexible backing and a facing of wood 
veneer, so as to render the veneer limp, which 
consists in manipulating the sheet so as to place 
one narrow section of the veneer after another, 
under sufficient stress transversely of the grain 
to cause the veneer to split.’’ ([talics supplied.) 


2In fairness to counsel it should be said they 
have not asked us to take this course. 


q 57,297 


37,528 


made. This, we shall do, and, in so doing, 
we are not unmindful of the interest of the 
public in questions relating to the validity, 
infringement and lawful use of patents. That 
interest we understand to be that justice 
shall be done to the patentee, the alleged 
infringer and the public, bearing in mind 
the public policy expressed in Section 8, 
Article I of the Constitution of the United 
States to the effect that “The Congress 
shall have power * * * to promote the Pro- 
gress of Science and Useful Arts, by secur- 
ing for limited times to * * * inventors the 
exclusive right to their respective * * * dis- 
coveries” and the acts of the Congress en- 
acted in pursuance of such authority. 


[Contracts on Which Defendant Bases Its 
Contention] 


The defendant bases its contention on a 
consideration of three contracts between the 
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plaintiffs, or their predecessors in interest, 
and a very few other items of evidence. 
The Flexwood Company, predecessor in in- 
terest of The Flexwood Company, one of 
the plaintiffs, and sometimes hereinafter re- 
ferred to as “Licensor,” United States Ply- 
wood Co., Inc., predecessor in interest of 
United States Plywood Corporation, an- 
other of the plaintiffs, and The Mengel 
Company, the third plaintiff, the two cor- 
porations lastly mentioned being sometimes 
hereinafter referred to as “Licensees,” 
made a written contract, dated June 2, 1932, 
and amended it by writings dated March 
31, 1933, and December 22, 1934, respec- 
tively. An abstract of the three contracts 
is set forth in the margin.* The only other 
items of evidence to which the defendant 
refers on the issue now under consideration 


3 Since writing the above, the writer’s atten- 
tion has been called to the opinion of this court 
in Container Patents Corporation v. Kyle E. 
Stant and Stant ‘Manufacturing Company, 
opinion filed June 10, 1944, where a third, and 
undoubtedly the best, course was followed. 
There, of a defense like unto that now under 
consideration, the court said: 


“As to this defense, it is sufficient to say that 
it was not presented to the court below and it 
cannot be presented here for the first time. 
New York Life Ins. Co. v. Calhoun, 114 F, 2d 
526, 543; Ramming Real Estate Co. v. United 
States, 112 F. 2G 892; Hutchinson v. Fidelity In- 
vestment Association, 106 F. 2d 431, 436; Towle 
v. Pullen, 238 Fed. 107, 111.’’ 


* The recitals and provisions of the three con- 
tracts make it clear that at the time of and 
prior to the execution by the plaintiffs or their 
predecessors in interest of the first of such con- 
tracts, The Flexwood Company owned a going 
business in the manufacture and sale of a wall 
covering known as ‘‘Flexwood’’ and for the 
purposes of that business owned machinery and 
equipment and an inventory of materials for the 
manufacturing of ‘‘Flexwood’’, and also owned 
eight patents (including the two in suit), and 
seven applications for patents, which patents 
and applications The Flexwood Company repre- 
sented to be all the patents and applications 
which it had covering ‘‘Flexwood’’ and the 
methods of manufacturing it and the machinery 
used in such manufacture, and also owned two 
registered trade-marks for ‘‘Flexwood.’’ (The 
first contract recites that United States Ply- 
wood Co., Inc., and The Mengel Company de- 
sired to acquire from the Flexwood Company 
the exclusive right and license to manufacture, 
sell and distribute ‘‘Flexwood’’ and other prod- 
ucts which may be made and sold under said 
trade-marks and patents and patent applications. 

By the three contracts, The Flexwood Com- 
pany (1) agreed to cease to manufacture, sell 
or distribute the products above described, 
(2) granted to the other parties the exclusive 
right and license to manufacture, sell and dis- 
tribute the product known as ‘‘Flexwood’’ and 
any other product that might be made, sold 
and distributed under any of the trade-marks, 
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letters patent or applications therefor above 
described, and (3) would assign all existing 
sales agreements to the other parties thereto. 
It was provided in said contracts that unless 
sooner terminated as therein provided, the con- 
tracts and the license granted and the royalty 
to be paid should be effective until the latest 
expiration date of the patents described or re- 
ferred to. 

By these contracts, United States Plywood 
Co., Inc., and The Mengel Company (1) acknowl- 
edged the validity of all patents ‘‘above’’ de- 
scribed, ahd (2) agreed to pay to The 
Flexwood Company an amount “hereinafter 
called royalty equal to 10% of the gross sales 
of ‘Flexwood’ and any other wood veneer, wall 
covering or other material similar in character 
and general use to ‘Flexwood’.”’ 


The contracts provide that Licensees should 
have the right and duty to use the name ‘‘Flex- 
wood’’ on all material of the kind on which 
Licensor ‘‘now’’ uses said name; that all other 
products manufactured, sold and distributed by 
Licensees under the license granted should be 
sold under such trade names or marks as might 
be agreed upon by the parties but all such 
should be the property of Licensor; that on ter- 
mination of the agreement by cancellation or 
breach the Licensees should cease the use of the 
name ‘‘Flexwood’’ and such other trade names 
and marks; and that on termination by expira- 
tion Licensees should have the right to con- 
tinue to use the name ‘‘Flexwood’’ and such 
other trade names and marks and should pay 
to Licensor for such right five per cent. of 
gross sales. 


Licensees agreed to use their best efforts to 
dispose of Licensor’s inventory of materials and 
on its sale were to pay therefor Licensor’s cost 
of production. Said inventory was, at Licensees’ 
expense, to be shipped to the New York ware- 
house of one of the Licensees. 


The Licensor’s machinery and equipment 
was, at Licensor’s expense, to be dismantled 
and shipped to the other Licensee's plant at 
Louisville and there used in the manufacture 
of the licensed products. Such machinery and 
equipment was to remain the property of the 
Licensor, was ty be leased to Licensees for ten 
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are those which are likewise set forth in the 
margin.’ 


[No Illegahity in Joint Exclusive Licenses] 


gl hie defendant complains because the two 
Licensees have a joint exclusive license. 
Possibly such a license might under some 
circumstances be a vehicle for illegal action 
but we find nothing in the circumstances 
of this case to indicate illegality. 


[No Illegality in Royalty on Sales in Consid- 
eration for Turning Over Business| 


The defendant says the Licensees are 
required to pay royalties and use trade 
marks to be agreed upon on unpatented and 
old materials. This is an inaccurate state- 
ment. As we have seen, the Licensor owned 
a going business in the manufacture and sale 
of a wall covering known as Flexwood. It 
made a contract whereby it turned over to 


years at $3000 per year, and, at the end of said 
period, and on payment of the entire rental, was 
to become the property of Licensees. In the 
event of the termination of the agreement be- 
fore the expiration of ten years, the Licensees 
were to return the machinery to Licensor. 

Licensees were to complete all orders on the 
books of Licensor. 

The agreement provided that it and the li- 
cense might be cancelled on thirty days notice 
to Licensees in the event of any material breach 
by Licensees, and that if Licensees failed dili- 
gently to prosecute the manufacture, sale and 
distribution of ‘‘Flexwood’’ Licensor might by 
notice demand the payment of a minimum roy- 
alty of $20,000. 

The agreement provided that it might be can- 
celled by Licensees without cause at any time 
on 30 days’ notice and that in the event of 
such cancellation or in the event of cancellation 
by Licensor or Licensees for any of the causes 
entitling either to a cancellation, then Licensees 
should not thereafter manufacture, sell or dis- 
tribute any product similar to the materials 
covered by the agreement except as follows: 
Licensees might continue to operate the busi- 
ness for a period of not less than six months 
for the purpose of liquidating inventories and 
completing orders and contracts. During such 
period no royalty was to be paid. In case of 
notice of cancellation by either party, the par- 
ties should co-operate to the end that Licensees 
might be able to liquidate their investment in 
Flexwood without unnecessary losses and that 
the business as a going enterprise might be 
preserved for Licensor, including the mainte- 
nance of normal prices for Flexwood, so that 
Licensor should not be unreasonably damaged 
during the transition period following the can- 
cellation, To that end it was provided that 
during said six months’ period the prices on 
Flexwood which may be in effect at the time 
of service of notice of cancellation should be 
maintained except as reductions might be con- 
sented to by Licensor. The contract further 
provided that at the end of said six months’ 
period Licensor should have an option, effec- 
tive for 10 days after Licensees had furnished Li- 
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the Licensees its going business, its out- 
standing contracts, its machinery and equip- 
ment, its inventory of materials, its patents, 
patent applications and trade marks, and 
the Licensees agreed to pay therefor, among 
other things, “An amount which is herein- 
after called royalty equal to 10% of the 
gross sales (as hereinafter defined) of Flex- 
wood and any other wood veneer, wall cover- 
ing or other material similar” in character 
and general use to Flexwood. We see 
nothing illegal in this consideration. 


[Illegal Resirictive Clause in Contract Would 
Not Bar Infringement Suit] 


The contract between the plaintiffs pro- 
vides that it may be canceled by the Licen- 
sor for a breach by the Licensees and by 
the Licensees without cause, on thirty days’ 
written notice, and that in the event of can- 
cellation in accordance with its terms, Li- 


censor with a list of such remaining inventory 
of Fléxwood, to purchase all or any part there- 
of at Licensees’ manufacturing cost price. If 
within said six months’ period Licensor decided 
either to resume the manufacture of the licensed 
materials or to license others to do so, it should 
purchase from Licensees at the end of said six 
months’ period their remaining inventories of 
single ply veneer and coated cloth used in the 
manufacture of Flexwood, at Licensee’s cost 
price. Any remaining inventories after the ex- 
ercise of Licensor’s option might be liquidated 
by Licensees in any manner and at whatever 
prices Licensees should elect. If at any time 
after notice of cancellation Licensor notified 
Licensees that Licensor had decided neither it- 
self to resume the manufacture of the licensed 
materials, nor to license others to do so, all 
restrictions on Licensees’ method of liquidating 
said inventories should thereupon be removed. 


5 One Hardy, president of The Flexwood Com- 
pany, testified on direct on behalf of plaintiffs: 
“After the original Flexwood Corporation was 
formed, it manufactured Flexwood for itself. 
It marketed the material for two and one-half 
years. Then the arrangement was made by 
the agreements which I have produced to license 
U. S. Plywood and The Mengel Company to 
take over the actual operations of both manu- 
facturing and selling. As soon as the contracts 
were concluded, the machinery was moved from 
Chicago to the Mengel plant at Louisville, Ken- 
tucky, and manufacturing started as soon as 
that moving had been completed and has con- 
tinued ever since that time. In other words, 
The Mengel Company manufactured the mate-. 
rial and the U. S. Plywood Company sold the 
material. That is the present procedure. * * * 
I have kept myself informed from 1932 to date 
as to what competitive products were being met 
by Flexwood. The only product that I have 
seen of a similar nature, outside of the present 
product under discussion, was the product that 
was Sold by a conipany called the Smith Veneer 
Company known as Lastic Veneer, or an elec- 
trie (elastic?) pioduct of some kind, I have 
forgotten just exactly the name they sold it 
under. Apparently that veneer had been treated 
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censees shall not thereafter manufacture, 
sell or distribute, any product similar to the 
materials covered by the agreement except 
during a six months’ period provided for 
liquidation of Licensees’ inventories, and 
that in case of cancellation the parties shal] 
co-operate to the end that the Licensees 
may be able to liquidate their investment 
without unnecessary losses “and that the 
business as a going enterprise may be pre- 
served and conserved for Licensor, includ- 
ing the maintenance of normal prices for the 
Flexwood so that the Licensor shall not be 
unreasonably damaged during the transition 
period following the cancellation of this 
agreement. To that end it is agreed that 
during said six (6) months following the 
effective date of cancellation, the prices on 
Flexwood which are in effect at the time 
of service of notice of cancellation, shall be 
maintained, except as reductions may be 
consented to by Licensor.” 


Court Decisions 
The Flexwood Co. et al. v. Matt G. Faussner & Co. 


11-16-44 
Report 59 


Is the restriction on Licensées’ right after 
cancellation to manufacture, sel! and dis- 
tribute any product similar to the materials 
covered by the agreement valid? It is un- 
limited both as to time and space. This 
question, because of the time and manner 
of its presentation, has not had the careful 
attention to which it is entitled. Tle Flex- 
wood Company, which first became a party 
to the contracts in question, was a Delaware 
corporation having its principal office in II- 
linois. Its successor, the corporation of that 
name, which is one of the plaintiffs, is also an 
Illinois corporation having its principal 
office in that State. United States Plywood 
Co., Inc., which first became a party to the 
contracts in question, was a New York cor- 
poration, having its principal office in that 
state. Its successor, United States Ply- 
Wood Corporation, is likewise a New York 
corporation, having its principal office in 
that state. The Mengel Company is a New 


with & number of fine little cuts which were 
obvious to the eye.’’ On _ cross-examination, 
the witness testified : 

Q. Do you know anything about the prices. 
the list price agreements between The Flex- 
wood Company and the Plywood Company and 
also The Mengel Company, and in that con- 
nection you might glance at the instruction 
sheet on the last page of the document you hold 
in your hand, Plaintiffs’ Exhibit 14. 

A. Ye. 

Mr. Snyder: May I have a copy of that, and 
TI will give it to the Judge. 

(Handing document to the Court). 

I will just refer you to that. 

Q. What were the arrangements, if you know, 
with respect to the prices to be charged? 

A. The Plywood Company, which was the 
selling agent had complete freedom as to prices 
which they ‘could sell the product for. This 
paragraph that you referred to here is a way 
of defining the actual amount of royalties which 
Flexwood would get. To make that point a 
little clearer, when Flexwood opened up an 
elaborate office in New York the royalties that 
we received were not 10 per gent of the prices 
they got but 10 per cent of the wholesale price, 
In other words, if an item was sold at whole- 
sale to other jokbers throughout the country 
at a certain price, we were only entitled to 10 
per cent of that wholesale price and not 10 per 
cent of the retail price that Flexwood might 
get in selling direct out of its New York office. 


Q. Were you advised from time to time of 
the prices that were fixed by Plywood and 
Mengel? 

A. No. 

Q. Mengel was the manufacturer and he sold 
to Plywood and Plywood sold to the trade? 

A. To make that a little clearer, the U. S. 
Plywood Company was purely a selling agency 
which had worked very closely with The Mengel 
Company acting as The Mengel Company’s sales 
agency for selling Plywood. When this arrange- 
ment was made it was practically a joint ven- 
ture vetween the U, 8. Plywood Company and 
The Mengel Company and they agreed to put 
im jointly what capital was necessary and if 
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there were profits to divide the profits and if 
there were losses to divide the losses, So as 
a practical matter Plywood sold and Mengel 
manufactured and it is one operation from their 
account. 

Q. Now again referring to the question which 
I do not believe you have quite answered, when 
Mengel changed its prices they reported that 
to you on this royalty agreement, did they? 
Just how did they set that up so that you knew 
that you were getting the amount? 

A. There was no way of determining that ex- 
cept as we had audits made of their books, 
which we did in one case, just to test the thing. 
Outside of that there was no test. 

Q. And that revealed the price? 

A. Yes. 

Q. But you knew what prices they were charg- 
ing, did you not? ; 

A. Not particularly, no. We would merely 
receive each month a statement that they had 
sold so much Flexwood for so much money and 
our royalties were 10 per cent of that sum. 


Q. What was their retail price, the price on 
which you got royalties, as compared with the 
price that Flexwood was charging when Flex- 
wood was manufacturing and selling the 
product? 

A. Their prices were higher, They started, 
as I recollect it, at prices about the same as 
Flexwood. The day that the arrangement was 
made between The Flexwood Company and The 
Mengel Company and Plywood Company, Mr. 
Ottenger explained to Colonel Mengel in my 
presence that he hoped under their auspices 
that Flexwood could be expanded into a volume 
item. That is what they were interested in, 
was volume, and that they hoped to be able to 
sell it through wall paper houses and hoped to 
get the cost down. 

Q. Who is Mr. Ottenger? 

A. Mr. Ottenger was president of the U. S. 
Plywood. 

Q. Now what connection— 

A. To follow up that point as to prices, he 
found after a few months experimentation with 
the product and with the marketing problems, 
instead of reducing the prices that he had 
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Jersey corporation, having its principal 
office in Kentucky. The cases in the Su- 
preme Court of Illinois hold that ‘contracts 
in general restraint of trade are yoid, as 
being contrary to public policy” (See Storer 
uv, Brock, 351 ill. 643, and cases there cited). 
The restriction in question may or may not 
be valid. The specific question before us 
is, Does the presence of this restriction, 
which we shall assume to be illegal, in the 
contract between the plaintiffs, or their 
predecessors in interest, for (among many 
other matters) the purchase and sale of a 
soing manufacturing business, machinery, 
equipment and inventory, so soil the hands 
of the plaintiffs that they may not, so long 
as the restriction remains in effect, prose- 
cute a suit for infringement of two patents 
under which licenses are granted by said 
contract? To answer this question in the 
affirmative would, in our opinion, stretch 
the doctrine of unclean hands as a defense 
further than it has yet been stretched in any 
ease to which our attention has been called, 
and further than we believe it should be 
stretched. 


[Price Maintenance Clause Not Illegal} 


Is the agreement that, during the period 
of six months following the effective date 
ef cancellation, the prices on Flexwood 
which are in effect at the time of service of 
notice of cancellation, shall be maintained, 
illegal? Taking into account the purpose of 
this price maintenance agreement as ex- 


originally planned, they had to raise the prices 
and they were raised very substantially there- 
after. In other words, he became convinced it 
never could be made a volume item, it had to 
be a specialty. 

Q. Then the fact is after the payment of roy- 
alties began to you, prices were actually raised? 

A. But not until a period of test had been 
raade. 

Q. Well, how long? 

A. Oh, I think, that was several months. 


Q. Not more than a year? 
A. No. 
Q. Now what can you tell the Court with 


respect to the prices that were charged by the 
Plywood Company as compared with the prices 
that were given in the last page of Plaintiffs’ 
Exhibit 14, it is that letter. 

A. I guess I have lost it here. 
again? 

Mr. Snyder 
please? 

(Question read. ? 

A. At that time that this was entered into 
or this supplement agreement was made in 1933, 
January 1933, and the reason for this supple- 
ment being made six months after the origina! 
contract was formed, the Plywood Company, 
as I recall the incident, had already determined 
that the price structure had to be up as com- 
pared with ovr original prices. They had lost 
very substantial money during the first six 
months’ trial period. and that one of their prob- 


Your question 


Would you read the question. 
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pressed in the contract to preserve and con- 
serve the business as a going enterprise for 
Licensor, so that it shall not be unreason- 
ably damaged during the transition period, . 
—we cannot, on the record before us, say 
it is illegal. The defendant to the contrary 
notwithstanding, this is the only agreement 
to maintain prices we find in the evidence. 


[No Evidence that Manufacturing Licensee 
Fixed Prices] 


Fhe defendant contends that the plaintiffs, 
United States Plywood Corporation and 
The Mengel Company, concertedly fixed 
prices with the approval of The Flexwood 
Company, and they say the letter of Jan- 
uary 12, 1933 (which is set forth in the note) 
is evidence of this fact. We cannot agree. 
That letter merely evidenced an agreement 
between the Licensor and Licenseeg as to 
the discounts which should be deducted in 
determining the “gross sales” upon which 
the percentage royalty was to be paid. It 
would probably be a fair inference from the 
evidence that The Mengel Company, the 
manufacturer, and United States Plywood 
Corporation, the distributor, agreed upon 
the prices to be paid by the latter to the 
former. It would be extraordinary if they 
did not, but, as we have said, on the facts 
before us, we see nothing illegal in that 
action, though the parties to it are exclusive 
joint licensees. It would probably be a fair 
inference from the evidence that United 
States Plywood Corporation, the distributor, 


lems was that the New York office, which they 
were opening up and running themselves and 
which had substantial expenses connected with 
it and this was therefore an effort to determine 
on what bases royalties would be based. In 
other words, if the New York office sold Flex- 
wood, say, at +0 cents or 50 cents or 60 cents, 
Flexwood would merely get 10 per cent roy- 
alties on the base price for a similar product 
sold to another distributor, such as a Chicago 
distributor. 

Q. I don’t believe you quite understood the 
purport of my question. Were the prices charged 
at a subsequent period to this letter more or 
less than the price that is fixed in this letter’? 

A. Were the prices charged at a subsequent 
period to what? 

Q. To the date of this letter, and this letter 
is dated January 12, 1933. 

A. The prices that are charged to-day as com- 
pared with the prices— 

Q. Any time subsequent to the date of the 
letter? 

A. Subsequent is— 

Q. Later. 

A. Later. That I have no knowledge of. I 
would assume they were not less and may be 
more. : 

On January 12, 1933 the Licensees wrote the 
Licensor a letter as follows: 

“With reference to the agreement entered 
into June 2, 1932 between your Company and 
the United States Plywood Company and The 
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fixes the prices to be paid by the public. 
Here again it would be extraordinary if it 
did not, but there is not a scintilla of evi- 
dence in the record from which it may be 
inferred that either The Flexwood Com- 
pany or The Mengel Company or both of 
them fixed or had anything to do with fix- 
ing prices to the public except during the 
so-called “six months’ transition period,” 
heretofore considered. 


[Nothing Illegal in Contracts or Actions] 


We see nothing illegal in the contracts of 
which defendant can complain, and nothing 
illegal in the other actions of the plaintiffs. 


[Amended License Agreement Renders 
Defense Moot] 


Perhaps we have unnecessarily labored. 
Thirtéen days after the date of the oral 
argument plaintiffs filed with us a “Third 
Amended License Agreement” between the 
plaintiffs, dated four days after the date of 
the argument. This new agreement recites 
that questions have arisen (1) as to the in- 
terpretation of the agreement between the 
parties so far as it relates to the basis for 
the payment of royalty, (2) as to the va- 
lidity of limitations on the right of the 
Licensees after cancellation of the agree- 
ment to manufacture, sell and distribute any 
product similar to the materials covered by 
the agreement, and (3) as to the validity of 
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provisions for the maintenance of prices on 
Flexwood during the six months “transition 
period.” By this Third Amended License 
Agreement, it is provided (1) that the 10% 
royalty shall be due and payable only upon 
licensed products covered by the Licensor’s 
patents, and (2) that the limitations on the 
right of the Licensees to manufacture, sell 
and distribute products similar to the mate- 
rials covered by the agreement as well as 
provisions for the maintenance of prices 
shall be eliminated from the contract be- 
tween the plaintiffs. This amendment, if we 
have a right to consider it, deprives the de- 
fendant of all its causes of complaint, except 
that concerning the joint character of the 
exclusive license agreement. We see no 
reason why we should not consider the new 
contract. We understand that a reviewing 
court may always consider evidence pre- 
sented to it that shows a case has become 
moot or that a cause of action or a defense 
has ceased to exist. This principle should 
certainly be applicable to a defense rot pre- 
sented to a trial court and presented for tlie 
first time to the reviewing court. We be- 
lieve that it is applicable and that defend- 
ant’s point 1s now without merit, if it ever 
had any merit. 


[Judgment for Plaintiffs Affirmed 


The judgment of the District Court is 
AFFIRMED. 


Mengel Company, and particularly with refer- 
ence to Paragraph numbered 4 thereof, we beg 
to state that royalties on Flexwood manufac- 
tured by The Mengel Company and sold either 
by The Mengel Company or the United States 
Plywood Company, will be figured and paid as 
follows: 

The prevailing list prices of Flexwood shall 
be discounted by ail the discounts to which any 
one is entitled at the time a sale is made and 
the royalty will be ten (10%) per cent of the 
price so arrived at after deducting all rebates. 
adjustments, governmental, state or Federal 
Sales and excise taxes, or of lower prices if 
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Flexwood is sold to net lower prices. For ex- 
ample, at the present time, the list price on 
standard Flexwood is forty (40¢) cents per 
square foot, the present prevailing discounts 
from list are 20%, 25%, 1214% and 2%. For 
the present, transportation charges will not be 
deducted. 

Referring to Paragraph 6 of the same con- 
tract, it is further understood that no royalty 
will be paid you on Flexwood manufactured by 
your company, and which Flexwood either has 
been sold or may hereafter be sold by The 
Mengel Company and/or the United States Ply- 
wood Company,”’ 
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Standard Register Co. v. American Sales Book Co., Inc. 


[1 57,298] The Standard Register Company v. American Sales Book Co., Inc. 


In the United States District Court for the Western District of New York, I 
Equity Nos. 2078 and 2155 and Civil No. 200. July 14, 1944. 56 Fed. Supe 478. ‘ 


_ In suits for infringement of patents, a defense of unclean hands in that the plaintiff 
misused its patents to aid its business in unpatented articles is sustained. It appeared 
that plaintiff licensed persons to use its patented platen attachment for typewriters and 
similar machines upon condition that licensees use plaintiff’s unpatented stationery. The 
distinction between loaning or leasing the patented article and selling the patented article 
is without difference in effect. The question is whether the limitation in the license agree- 
ment constitutes such a misuse of the patented device as to promote the sale of unpatented 
isan ede and it makes no difference whether it is a sale, an exclusive license, or a 
oan or lease. : 


See the Sherman Act annotations, Vol. 1, J 1660.201. 


For plaintiff: Bean, Brooks, Buckley & Bean (Edwin T. Bean, Marston Allen and 
Samuel E. Darby, Jr., of counsel); Buffalo, New York. 


_ For defendant: Franchot, Runals, Cohen, Taylor & Rickert (Stephen H. Philbin and 
William J. Barnes, of counsel); Niagara Falls, New York. 


Opinion rendered by JoHN KwicuT, United States District Judge. 


Nature of Suits and Answers 


[Digest] These are three suits for in- 
fringement of patents owned by the plain- 
tiff. The answer in each case. presents a 
defense of unclean hands in that the plain- 
tiff has misused its patents to aid its busi- 
ness in unpatented articles. 


Facts of Case 


Both the plaintiff and the defendant 
manufacture and sell business forms, or so- 
called manifold stationery, such as vouch- 
ers, invoices, bills of lading and the like. 
Such stationery is used in typewriters, tele- 
type machines, billing machines and other 
types of business machines. It is stipulated 
that for the purpose of the defense such sta- 
tionery forms are not patented. Both the 
plaintiff and the defendant supply different 
feeding devices to cooperate with the margin 
feed holes on the forms to propel the paper 
through the machine and secure the right 
alignment. Plaintiff’s feeding device is a 
platen attachable to a machine. The patents 
in suit relate to this platen. The feeding 
device of the defendant is an attachment 
which is added to the machine without dis- 
turbing the platen already in the machine, 
and defendant’s attachment is usable on the 
machine with the plaintiff's device. While 
it does not appear that the stationery of any 
other company has been used in plaintiff’s 
device, it is apparent that it is possible for 
any one to copy the form stationery of the 
plaintiff and: use plaintiff’s platen without 
alteration. Plaintiff does not sell these plat- 
ens to its form customers, but “loans” and 
“licenses” them upon an agreement which 
provides that the license shall continue only 
so long as the user purchases from the 
owner stationery for use on the devices 
totalling not less than $50 per year for 
each feeding device, and only so long as no 
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forms obtained elsewhere than from owner 
is used with the licensed property. De- 
fendant and other competitors of plaintiff 
“license” their devices under a comparable 
provision. 


No Distinction Between Sale and Lease 


Plaintiff seeks to distinguish the effect of 
a “loan” or “lease” from a “sale.” It says 
that if it sold the patent and tried to restrict 
its use, that would be illegal; but where it 
“loans” or “leases” a patented article, the 
customer can use it as long as he uses ma- 
terial supplied by the plaintiff. The plaintiff 
makes a distinction without differences in its 
effect. The rule stated in Carbide Corp. v. 
American Patents Corp., 283 U. S. 27, and 
followed in International Mach. Corp. v. U. S., 
298 U. S. 131, Leitch Mfg. Co. v. Barber 
Co., 302 U. S. 458, Morton Salt Co. v. G! S. 
Suppiger Co., 314 U. S. 488, Mercoid v. Mid- 
Continent Investment Co., 320 U. S. 661, and 
American Lecithin Co. v. Warfield Co., is ap- 
plicable. The question is whether the limi- 
tation in the license agreement constitutes 
such a misuse of the patented device as to 
promote the sale of the stationery, and it 
makes no difference whether it is a sale, an 
exclusive license or a loan or lease. Whether 
one sells or leases the patented device makes 
no difference in the light of Motion Picture 
Co. v. Universal Film Co., 243 U. S. 502. 


License Cannot Be Conditioned on Use of Un- 
patented Material 


Federal Trade Commission v. Sinclair Re- 
fining Co., 261 U. S. 463, on which plaintiff. 
relies, was not a patent suit. The facts are 
quite dissimilar, and this case was distin- 
guished in the Intgrnational Mach. Corp. case. 
An owner of a patent cannot exact as a con- 
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dition of the license that unpatented mate- 
rial used in connection with his invention 
shall be purchased only from the licensor. 


Nonrestrictive Clause Ineffective 


Plaintiff's leasing agreement provides that 
nothing therein shall be deemed to restrict 
the user in the purchase of form material 
from others than owner, or to limit the use 
in the purchase, lease or license of feed 
aligning devices of others. It is claimed that 
this provision eliminates any possibility of 
compulsion. It does not seem that this 
clause in any way effects the provisions of 
the preceding clauses. 


Agreement Not to Contest Patents Is 
Valid 


The license agreement contains a clause 
that the user agrees not to contest the valid- 
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ity of the patent covering the licensed de- 
vices or material or both, during the life o1 
term of the patents. Defendant claims that 
these estoppel provisions constitute misuse 
of plaintiff’s patents to further its sale of 
unpatented forms. It seems well settled 
that one accepting a license may lawfuily 
agree not to contest the patent during the 
term of the license. Steiner Sales Co. v. 
Schwartz Sales Co., 98 F. (2d) 999; Eskimo 
Pie Corp. v. National Ice Cream Co., 26 F. 
(2d) 901; U. S. v. Wayne Pump Co., 44 F. 
Supp. 949; United Shoe Machinery Co. v. 
Caunt, 134 F. 239; Philadelphia Creamery 
Supply Co. v. Davis & Rankin, etc., 77 F 
879; Dunham v. Bent, 72 F. 60. 


Suits Dismissed 
The three suits are dismissed. 


[157,299] Harry Norman Ball, Trustee, v. Paramount Pictures, Inc.; Pennware 
Theatre Corporation; A. N. Notopoulos; R. K. O. Pictures, ner Loew’s Inc.; Twentieth 
Century-Fox Film Corporation; Paramount Film Distributing Corporation. 


In the District Court of the United States for the Western District of Pennsylvama. 
Civil Action No. 2963. Filed November 8, 1944. 


In a suit by the owner of a theatre, charging a former lessee of the theatre and several 
motion picture distributors with a conspiracy, in violation of the anti-trust laws, to destroy 


the value of the theatre by depriving it of first-run films, a preliminar 


injunction re- 


straining the furnishing of first-run films to another theatre operated by the former lessee 
is denied. The office of a preliminary injunction is merely to preserve, pendente 
lite, the last uncontested status which preceded the controversy. The last uncontested 
status was when the lessee was occupying plaintiff’s theatre, and that status cannot be 
continued because of the expiration of the lease. The Court cannot, by preliminary 
injunction, enjoin defendants from exhibiting first-run films at the other theatre, because 
that is the very matter in controversy. 3 

A motion picture distributor which is registered to do business in Pennsylvania 
is, suable in the western district of Pennsylvania, as well as in the middle district, where 
its registered agent resides. Moreover, by entering a general appearance and an answer, 
defendant waived all objections to the jurisdiction of the court. 


See the Sherman Act annotations, Vol. 1, f 1650, 1650.275. 


For complainant: Rawle & Henderson, Philadelphia, Pa.; Roy G. Bostwick, Lee W. 
Eckels, Thorp, Bostwick, Reed & Armstrong, Pittsburgh, Pa. 


For respondents: Schnader, Kenworthey, Segal & Lewis (by Bernard G. Segal), 
Philadelphia, Pa.; James J. Leyden, Pittsburgh, Pa.; John G, Buchanan, Allen Robinson, 
Smith, Buchanan & Ingersoll, Pittsburgh, Pa.; James H. Beal, Reed, Smith, Shaw & 
McClay, Pittsburgh, Pa.; Thompson Bradshaw, Ambridge, Pa. 


Opinion rendered by SCHOONMAKER, Judge. 


Opinion on Plaintiff’s Motion for 


Preliminary Injunction 
Nature of Complaint 


[Digest]  Plaintiff’s amended complaint 
charged all the defendants with a conspiracy 
in violation of the Sherman Anti-Trust Act 
and the Clayton Act to damage and destroy 
the value of the Penn Theatre on property 
owned by plaintiff. The plaintiff asked a 
preliminary injunction to enjoin defendants 
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from depriving plaintiff of motion-picture 
product on the run formerly enjoyed by the 
Penn Theatre, and from entering into any 
agreements with any other theatre for the 
licensing of feature product on the run 
formerly enjoyed by the Penn Theatre. 


Motions Before Court 


_ Plaintiff moved for a preliminary injune- 
tion. Defendants moved to dismiss plain- 
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tiffs motion. At final argument, plaintiff 
withdrew that part of his motion relating to 
the furnishing of motion picture films to 
the Penn Theatre, and pressed only for a 
preliminary injunction as to furnishing such 
films to the State Theatre operated by de- 
fendant Pennware Theatre Corporation. 


Facts of Case 


Defendant Pennware Theatre Corporation 
operated the Penn Theatre in a part of a 
building owned by the plaintiff, occupied by 
Pennware under a lease from plaintiff. The 
lease expired April 30, 1944. Before the ex- 
Piration of the lease, plaintiff and defendant 
Pennware negotiated on a renewal of the 
lease, but were unable to agree upon the 
rent. Defendant Pennware removed its 
equipment from the Penn Theatre and in- 
stalled it in another theatre building in town, 
known as the State Theatre, where it is now 
showing the first run films which it had 
theretofore displayed at the Penn Theatre. 
The plaintiff has re-equipped the Penn The- 
atre, and is ready to exhibit motion pictures. 
But none of the motion picture distributing 
defendants will give to the Penn Theatre 
the first run of motion pictures which that 
theatre formerly enjoyed, with the result 
that the Penn Theatre remains closed. 


Office of Preliminary Injunction to Restrain 
Uncontested Status 


The Court cannot see that plaintiff is en- 
titled to the preliminary injunction which he 
secks. Whatever may be the Court’s con- 
clusion on final hearing as to the right of 
plaintiff to have continued at the Penn 
Theatre the first run of pictures theretofore 
exhibited at that theatre, the Court cannot 
see that he is entitled to the preliminary in- 
junction prayed for. That would be depriv- 
ing defendant Pennware of its right to the 
first run which it enjoyed at the time the 
amended complaint was filed. The last un- 
contested status in this case was when 
Pennware was occupying plaintiffs theatre 
under lease. That status cannot be contin- 
ued by preliminary injunction because the 
lease expired. The plaintiff brought about 
that situation by refusing to renew the lease 
on terms Pennware was willing to pay. The 
Court can not by preliminary injunction en- 
join the defendants from exhibiting first- 
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run films at the State Theatre, because that 
is the very matter in controversy. The 
office of a preliminary injunction is merely 
to preserve, pendente lite, the last actual un- 
contested status which preceded the pend- © 
ing controversy. 


Plaintiff's Motion for Prelinunary Injunction 
Disnussed 


The Court will therefore grant defendants’ 
motion to dismiss plaintiff's motion for a 
preliminary injunction. 


Opinion on Motion of Paramount to Dis- 
miss Complaint for Lack of Jurisriction 


Grounds of Motion 


Defendant Paramount Pictures, Inc., filed 
a motion to dismiss the complaint, or in lieu 
thereof to quash the service of summons on 
that company on the ground (1) that de- 
fendant is a New York corporation and has 
neither an agent nor transacts business 
in Pennsylvania, and (2) that defendant has 
not properly been served with process. 


No Merit in Defendant's Contention 


This defendant entered a general appear- 
ance and on the same day filed an answer. 
After the plaintiff filed an amended com- 
plaint, this defendant filed an answer to the 
amended complaint. In its answers defend- 
ant denies that it has an agent and transacts 
business in this district, and that plaintiff 
is entitled to the relief prayed for. Defend- 
ant admits it was registered to do business 
in Pennsylvania, but contends that it is 
suable only in the Middle District of Penn- 
sylvania, where its registered agent resides. 
There is no merit in that contention. Dehne 
v. Hillman Investment Co., 110 Fed. (2d) 456. 


Objections to Jurisdiction Waived by General 
Appearance and Answers 


In addition, by entering a general appear- 
ance and answering both the original and 
amended complaints, defendant waived all 
objections to the jurisdiction of this Court. 


Defendant's Motion to Dismiss Denied 


The defendant’s motion to dismiss will be 
denied, 


[757,300] Jack Silverman, an individual, trading under the names of Jack Silverman 
and Associates, General Forwarding System and Commercial Pen Co., v. Federal Trade 


Commission. 


In the United States Circuit Court of Appeals for the Ninth Circuit. 


November 13, 1944. 


No. 10,663. 


Upon petition to review and set aside an order of the Federal Trade Commission. 
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A petition to set aside a Federal Trade Commission order prohibiting petitioner from 
misrepresenting the nature of his business in connection with the sale of post cards used 
to obtain information concerning debtors, by using the names “General Forwarding 
System” or “Commercial Pen Company” to describe his business; representing that the 
persons concerning whom information is sought through such post cards are consignees 
of goods or packages in the hands of petitioners; using or supplying to others for use, 
post cards or other material which represent that such cards or other material are for an: 
purpose other than that of obtaining information for use in the collection of debts, is denied. 


Petitioner’s contention, in connection with the sale and distribution in interstate com- 
merce of post cards designed for use in obtaining information concerning debtors, that it 
is not to the public interest to prevent the perversion of interstate commerce with such a 
swindle, and that the sale of such post cards does not concern the Federal Trade Com- 


mission since the swindled person suffers no pecuniary damage, has no merit. 
See the Federal Trade Commission Act annotations, Vol. 2, f 6125.245, 6125.350, 6601.60. 


Affirming the Federal Trade Commission cease and desist order in Dkt. 4846. 
For petitioners: Seaman & Jackson, San Francisco, California. 


For respondent: W. T. Kelley, Chief Counsel, F. T. C., Joseph J. Smith, Jr., Asst. 
Chief Counsel, Jno. W. Carter, Jr., Spec. Attny., F. T. C., Washington, D. C. 


Before Witpur, DENMAN and STEPHENS, Circuit Judges. 


[Petition to Review Order to Cease and 
Desist] 


DENMAN, Circuit Judge: Petitioner seeks 
a review of the Federal Trade Commission’s 
orders to cease and desist from the use in 
interstate commerce of “unfair and decep- 
tive acts and practices” prohibited by 15 
U.S. C. A. §45 (a) (b) (c) in a scheme to 
enable creditors to locate debtors. The facts 
as stated in the Commission’s brief are sup- 
ported by the record and are hereby re- 
peated. 


[Petitioner Engaged in Sale of Post Cards to 
Obtain Information Concerning Debtors] 


Petitioner is an individual having his prin- 
cipal office in San Francisco and trading as 
J. Silverman & Associates, General For- 
warding System and Commercial Pen Com- 
pany. He is engaged in the business of 
selling and distributing in interstate com- 
merce post cards designed and intended for 
use by creditors and collection agencies in 
obtaining by subterfuge information con- 
cerning debtors. Petitioners characterizes 
his business in advertisements to prospec- 
tive customers as “Locations by Subter- 
fuge,” “a new and unique method of locating 
‘skips’”’ by “a cleverly-planned means of 
reaching these ‘debt-evaders’ in so. subtle 
a manner that they do not know they are 
being traced,” and the information which 
petitioner endeavors to obtain for his cus- 
tomers is the address, and the name of the 
employer, the bank and a friend, of their 
delinquent debtors. 


[Petitioner's “System” Described] 


Petitioner’s “system,” as he calls it, of 
obtaining such information consists of the 
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use of one or more of three post cards, two 
sold and distributed under the name Gen- 
eral Forwarding System and one under the 
name Commercial Pen Company. The cards 
are the type commonly feferred to as “dou- 
ble post cards.” One part of the card is 
addressed to and contains a message for the 
debtor. The other, or “reply,” part is ad- 
dressed to petitioner under one of his trade 
names and is intended to be detached, filled 
out, and mailed by the debtor. Some of the 
General Forwarding System cards are ad- 
dressed to a friend or relative of the debtor, 
rather than 1o the debtor himself, and the 
attached reply cards in such cases are in- 
tended to be filled out and mailed by such 
friend or relative. 


[Interstate Shipment of Cards to Collection 
Agencies] 


The cards are sold and shipped by peti- 
tioner to some 1,800 merchants and collec- 
tion agencies “throughout the United 
States” who address them to debtors or 
others, attach the required postage to both 
parts of the cards, and return them in bulk 
to petitioner. Petitioner then mails the in- 
dividual cards, and upon his receipt of the 
reply cards filled out by the addressces, 
petitioner sends them to his customers, 
whom he identifies by means of code num- 
bers stamped on the cards. 

For the purpose of “eliminating any sus- 
picion” on the part of the debtors and to 
prevent them from knowing that the cards 
“emanate” from their creditors, petitioner 
mails the cards from San Francisco, and the 
names of creditors or other purchasers of 
the cards do not appear on them. 

The General Forwarding System cards 
addressed to debtors read as follows: 
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“FINAL NOTICE 


We have on hand a PREPAID package for 
party whose name appears on reverse side of 
this card. 


Due to change or error of address and lack 
of identification, we cannot make delivery. 

We will hold same at your risk, subject to 
your forwarding directions, and FULL and 
PROPER identification as indicated. 

GENERAL FORWARDING SYSTEM 
821 Market Street 
San Francisco, Calif. 

No Postage required on the attached 
Reply Card. Please answer Promptly 
Always refer to Package reference number 
when correspondent.’’ 

Attached to this is the following reply card 
addressed to General Forwarding System, 821 

Market Street, San Francisco, Calif. : 
“MAIL THIS CARD TO US PROMPTLY 
GENERAL FORWARDING SYSTEM 
San Francisco, Calif. 
Package Reference Checked By ..... 
Number Charges ......NONE 
10073 Depts s,. x aoteo UNCLAIMED 

Please send package (Fully Prepaid, with NO 
CHARGES) to me. My address and correct 
identification is as follows: 

Consignee must be Identified 
Fjll in All Spaces Below 
OR PACKAGE WILL NOT BE DELIVERED 
Deiiver the Above Package to 


NAME 
ADDRESS 
CLLy, 


For Identification I Refer you to My 
Employer and Bank and Friend 
BANK . 
ADDDRESS 
PRESENT 
EMPLOYER. 
ADDRESS 
FRIEND 
ADDRESS i : IVS. 2 Tat 
NO POSTAGE OR ADDRESSING 
NECESSARY’! 
The Commercial Pen Company cards read as 
follows: 
“TO INTRODUCE OUR PENS 


We will mail you one of them ABSO- 
LUTELY FREE OF CHARGE provided 
you will show it to your friends and fellow 
employees where you work. 

In order to avoid duplication, name of 
employer must be given. 

You must act promptly, as only a limited 
number of pens will be distributed in this 
manner. Yours will be sent as soon as this 
request card is returned.’ 

Attached to this is the following reply card 
addressed to ‘‘Commercial Pen Company, 866 
Pacific Building, San Francisco, Calif.’’: 

“FREE COUPON No, AB1572X 
Phismcertinessihatwac ions te ces 
is entitled to one pen FREE OF CHARGE 
AND WITHOUT ANY OBLIGATION when 
fillead and returned to the Commercial Pen 
Co., San Francisco, California. 
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NAME ADDRESS 
CLOY, STATE 


EMPLOYED BY 


Coupon Expires after 
30 days 


DEPT ADDRESS 


This Coupon 
is Not Transferable.” ~ 


[Acts Prohibited by Cease and Desist Order] 


On the basis of these facts the Commis- 
sion concluded that petitioner had violated 
the Federal Trade Commission Act and or- 
dered him, in connection with the sale and 
distribution in interstate commerce of 
“cards designed for use in obtaining infor- 
mation concerning debtors,” to cease and 
desist 


(1) Using the name ‘‘General Forwarding 
System,’’ or any other name of similar import, 
to designate, describe, or refer to [petitioner’s] 
business; or otherwise representing, directly or 
by implication, that [petitioner] is connected 
in any way with the movement or transporta- 
tion of goods or shipments, or with the delivery 
of goods or shipments to the consignees thereof. 

(2) Representing, directly or by implication, 
that persons concerning whom information is 
sought through [petitioner’s] post cards or 
other material gre, or may be, consignees of 
goods or packages in the hands [of ‘petitioner], 
or that the information sought through such 
means is for the purpose of enabling [peti- 
tioner] to make delivery of goods‘or packages 
to such persons. 

(3) Using the name ‘‘Commercial Pen Co.,’’ 
or any other name of similar import, to desig- 
nate, describe, or refer to [petitioner’s] busi- 
ness; or otherwise representing, directly or by 
implication, that [petitioner] is engaged in the 
business of selling or distributing pens or other 
merchandise. 


(4) Using, or supplying to others for use, post 
eards or other material which represents, di- 
rectly or by implication, that such cards or 
other material are for the purpose of introduc- 
ing.pens or any other merchandise to the public. 

(5) Using. or suplying to others for use, post 
cards or other material. which represents, di- 
rectly or by implication, that [petitioner’s] 
business is other than that of obtaining infor- 
mation for use in the collection of debts, or 
that the information sought through such cards 
or other material is for any purpose other than 
for use in the collection of debts. 


[Facts Warrant Inferences as to Petitioner's 
Deceptive Practices] 


These facts so clearly warrant the infer- 
ences of unfairness and deceptive practices 
upon which the five sections of the cease 
and desist order are based, that the petition 
for review well could be dismissed as frivo- 
lous. 


[Petitioner's Admission that He Had No 
Prepaid Package) 


Petitioner had no “PREPAID package” 
on hand in his “General Forwarding Sys- 
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tem” of which he “cannot make delivery” 
for any reason, much less because of “change 
or error of address and lack of identifica- 
tion.” Petitioner admitted he had no spe- 
cific package which he was holding for 
anyone, 


[Non-Existence of “Commercial Pen 
Company’ | 


There was no “Commercial Pen Com- 
pany” which was seeking “TO INTRO- 
DUCE OUR PENS” to anyone as that 
phrase would be and was intended to be 
understood. Petitioner admitted he had 
nothing more than a “stock of pen points” 
(meaning pen points and not assembled 
stocks and pen points) which he kept “for 
the purpose of being able to send some- 
thing” to the persons named on the reply 
cards, and until he received the reply cards 
he did not even know the name of any per- 
son to whom he was to send a “package.” 


[Petitioner's Scheme Called Swindle] 


Petitioner’s scheme is a cheap swindle and 
the argument that it is less so because it 
may in certain cases trap swindling debtors 
is not one pleasing to entertain. 
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[Lack of Pecuniary Damage Immaterial] 


Nor is there any support for petitioner’s 
contention that it is not a matter of the Com- 
mission’s concern because the swindled per- 
son suffers no pecuniary damage. Federal 
Trade Commission v. Algoma Lumber Co., 
AD Ohi (Viacdhsy 


[Public Interest Involved] 


Nor is there any merit in petitioner’s con- 
tention that it is not to the public interest to 
prevent the perversion of interstate com- 
merce with such swindling. As stated by 
the Supreme Court in Federal Trade Com- 
mission v. Keppel & Brother, 291 U. S. 304, 
308, “Upon the record it is not open to ques- 
tion that the practice complained of is a 
method of competition in interstate |com- 
merce and that it is successful in diverting 
trade from competitors who do not employ 
it. If the practice is unfair within the mean- 
ing of the Act, it is equally clear that the 
present proceeding, aimed at suppressing it, 
is brought, as §5 of the Act requires, ‘ta 
the interest of the public.’” 


[Order to Cease and Desist Sustained] 


The cease and desist order is sustained 
and the petition to set it aside is denied. 


_ ., [157,301] _Modernistic Candies, Inc., a corporation, Sol S. Leaf and Harry Leaf, 
individually and as officers of said corporation v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. October Term 
and Session, 1944. No. 8356. November 15, 1944. 


Petition for review of order of Federal Trade Commission. 


A petition to review a Federal Trade Commission order prohibiting petitioners from 
marketing chewing gum in various flavors by means of a “Ballgum” board, is denied. 


The Federal Trade Commission has the power to prohibit the sale of gum by means 


of a “Ballgum” board, by use of a cease and desist order, even though the gum sold is not 
complete in itself for merchandising by means of a game of chance, since no prizes are 
provided, but is so devised, planned and constructed as to encourage and induce its use 
for this purpose. 


The Federal Trade Commission has the power to prohibit the distribution in inter- 
state commerce of a “Ballgum” board intended to aid and encourage merchandising by 
gambling. The gamblers and those who deliberately and designedly aid and abet them are 
engaged in practices contrary to public policy. Merchandising by gambling should not be 
divided into insulated acts, which appear innocent when exdmined separately. This unfair 
practice should be viewed as a whole. If the Federal Trade Commission is to police 


merchandising by gambling, it must police those who designedly and deliberately aid and 
abet this practice. 


See Federal Trade Commission Act annotations, Vol. 2,. 6125.350, 6501.35. 
Affirming Federal Trade Commission cease and desist order in Dkt. 4605. 
For petitioners: Irvin H. Fathchild, Chicago, Ill. 
For respondent: Joseph J. Smith, Jr., Washington, D. C. 
Before EvANs, KERNER, and Minton, Circuit Judges. 

[Petition to Review FTC Order] 


Minton, Circuit Judge: On July 16, 1943, 
the petitioners filed in this court a petition 
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to review a cease and desist order issued by 
the Federal Trade Commission on May 25 


1943, in proceedings instituted by the Com- 
Copyright,1944, Commerce Clearing House, Inc. 
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mission pursuant to section 5 (a) of the 
Federal Trade Commission Act, 15 U. S. 
GaAL S45 (a); 


[Sale of Chewing Gum by Use of 
“Ballgum” Board| 


The petitioners market chewing gum in 
various flavors by means of a “Ballgum” 
board. This is a punch board with pockets 
for 150 small balls of gum. The holes in 
which the gum balls are placed are pasted 
over with sheets of paper so that the cus- 
tomer, punching out one of these little balls 
of gum, does not know what flavor or color 
of gum he is going to receive. Of the 150 
balls of gum on the board, 20 or 24 are of 
one color, and the balance are of a different 
color. The merchant may, of course, if he 
so desires, merely sell these gum balls to 
his customers at a penny a piece. 


[Experimentation with Gum Board] 


My colleagues and I experimented with 
one of the exhibits to the extent of several 
punches. Two of us punched out white 
balls, but Judge Evans punched out a red 
ball. The gum ball was palatable but seemed 
to contain less gum than the ordinary stick. 
There would seem to be no particular in- 
ducement to a customer to buy gum in this 
manner. Our experiment told us that the 
board was not designed to operate as sim- 
ply as this. The seller of that board had 
something else in mind. 


[Prize Given for Off-Colored Gum] 


The evidence is that when a ball of the 
off-eolored gum was punched out, the mer- 
chant would give a prize of some kind to the 
lucky customer, usually a stick of candy or 
a candy bar. The number of off-colored 
balls was printed on the face of the board, 
and from this information the merchant 
could determine what value of prize he could 
afford. The setup was a perfect way to 
garner children’s pennies although the rec- 
ord showed that adults were equally at- 
tracted, which reminds us of what the poet 
said, that “the child is father to the man.” 


[Gambling Instinct Discussed by 
Petitioner's Counsel] 


Counsel for the petitioner discussed at 
great length from a sociological point of 
view, the age-old problem of the gambling 
instinct in the human being. According to 
his analysis, gambling pervades our entire 
economic system; thus insurance contracts 
are gambles, stock and grain exchange trans- 
actions are gambles, and the farmer’s de- 
pendence on the weather is a gamble. 
Counsel’s attempts to apply this analysis to 
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the present case left us cold and. unim- 
pressed. He even reminded us that our great 
idol, Mr. Chief Justice Marshall, in his day 
attended the horse races and wagered with. 
his clergyman. In fact, they ran a book. As 
indicating how times have changed, and how 
even our coarse nature has yielded to the 
protecting care of governmental policy, we 
confess we do not even know a_ book- 
maker, clerical or otherwise, and our passes 
to the beautiful race tracks around Chicago 
lic in our desk unused. 


[Lotteries Condemned by Supreme Court] 


There may be in every child the impulse 
that prompts him to take a chance, but it has 
been the public teaching and the public 
policy of the land that gambling is immoral 
and to be condemned. The Federal Govern- 
ment has made it a criminal offense to trans- 
port lottery tickets or to cause them to be 
transported in interstate commerce. 18 U. S. 
C. A. § 387. Lotteries used in the marketing 
of merchandise have long been condemned 
by the Supreme Court and by this court. 
The cases are legion. 


[Keppel Case] 


In Federal Trade Commission v. R. F. Kep- 
pel & Brother, Inc., 291 U. S. 304, 54 S. Ct. 
423, 78 L. Ed. 814, candy was sold by the 
piece and if it contained a certain number 
or legend when broken open, the lucky 
customer received as a prize another piece 
of candy, his purchase price, or some other 
small prize. Of this scheme, the Supreme 
Court said, “Such devices have met with 
condemnation throughout the community. 
* * * it is clear that the practice is of the 
sort which the common law and criminal 
statutes have long deemed contrary to public 
policy.” In that case the condemned gam- 
bling device and the merchandise to be used 
with it were sold together as a unit. It is 
clear, under the Keppel case that such a 
method of merchandising is within the power 
of the Federal Trade Commission to prohibit 
by a cease and desist order, 


[Question Involved] 


The Keppel case, however, does not cover 
the case at bar because the article sold here, 
the Ballgum board, is incomplete in itself 
as a game of chance. No prizes are provided. 
The board, however, is designed, intended, 
and conducive to gambling; its use suggests, 
and was intended to encourage, gambling. 
Our question then is whether such a method 
of merchandising is an unfair trade practice 
contrary to public policy and within the 
power of the Federal Trade Commission to 
prohibit by use of a cease and desist order 
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where the article sold is not complete in 
itself for merchandising by means of a game 
of chance, but is so devised, planned, and 
constructed as to encourage and induce its 
use for this purpose. 


[Court Holdings in Similar Cases] 


“The public policy of a state is to be found 
embodied in its constitution and its statutes, 
and, when these are silent on the subject, in 
the decisions of its courts.” The Illinots 
Bankers Life Association v. Collins, 341 Ill. 
548, 551, 173 N. E. 465. Recently we said 
in Maltz v. Sax, 134 F. 2d 2, 4, “Moreover, 
in the absence of any statute condemning 
gambling as illegal, the Federal courts have 
consistently condemned it as against public 
policy.” We have also held that those who 
aid and abet such a method of merchandis- 
ing, those partictpes criminis with gamblers 
and their schemes, are likewise engaged in 
unfair trade practices contrary to public 
policy. Jaffe v. Federal Trade Commission, 
139 F. 2d. 112; Koolish v. Federal Trade Com- 
nussion, 129 F, 2d. 64; Maltz v. Sax, supra. 
The device used in the case at bar is too 
apparently allied with the purpose of mer- 
chandising by gambling to appeal to a court 
as being a fair trade practice, particularly 
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designed as it is to appeal to children’s trade 
and to appease their desire to get something 
for nothing. 


[Power of Commission to Prohibit Distribu- 
tion of Devises Intended to Aid Mer- 
chandising by Gambling] 


It is clear that the Federal Commission 
has the power to eradicate merchandising by 
gambling in interstate commerce. We think 
the Commission also has the power to pro- 
hibit the distribution in interstate commerce 
of devices intended to aid and encourage 
merchandising by gambling. The gamblers 
and those who deliberately and designedly 
aid and abet them are both engaged in prac- 
tices contrary to public policy. Merchandis- 
ing by gambling should not be divided into 
insulated acts, which appear innocent when 
examined separately. This unfair practice 
should be viewed as a whole. If the Federal 
Trade Commission is to police merchandis- 
ing by gambling, it must police those who 
desigriedly and deliberately aid and abet this 
practice. We think the Commission has such 
power. 


[Petition to Review FTC Order Denied] 


The petition to review is 
DENIED. 


[757,302] The People of the State of New York v. Murray M. Gassman, Myer Kauf- 
man, alias Mickey Kaufman, William Pucciarelli, alias Frank Williams, Max Rosenthal, 
Larry Mendelsohn, Max Kleitzel, Frank Goldberg, Jimmy Messina, Mike Stern, Philip 
Moss, Herman Rheingold, David Elkin and Louis Goldberg, and Samuel Haker. 


In the New York Supreme Court, Appellate Division, First Department. No. 14694. 


November 17, 1944. 


Appeal from an order of the Court of General Sessions of the County of New York, 


granting defendants’ motion to dismiss, upon the minutes of the Grand Jury, the indictment 
filed herein, charging the defendants with the crime of violation of Section 340 of the Gen- 
eral Business Law and with the crimes of conspiracy, extortion, attempted extortion and 
blackmail committed in connection therewith. Order affirmed. No opinion. 


An order dismissing an indictment charging violation of the New York anti-trust law, 
on the ground that an organization of laundry agent-drivers, who collect soiled laundry, 
convey it to a laundry, return the finished laundry to the customer, and receive a per- 
centage of the price paid by the customer, is a bona-fide labor union, exempt from the 
New York anti-trust law, is affirmed without opinion. Two judges hold, in a dissenting 
opinion, that members of the union who, with their own capital, operate laundry shops, are 
iS EPERseDt business men rather than employees, and are subject to the New York anti- 
trust law. 


See the New York anti-trust law, Vol. 2, 9 8615.20. 
Affirming 45 N. Y. S. (2d) 709, reported at 1941-1943 Court Decisions Supp., J 53,002. 


For appellant: William F. McNulty, Assistant Attorney-General, of counsel (Orrin 
G, Judd, Solicitor-General, John P. Powers and Vincent A. Marsicano, Assistant Attorneys- 
General, with him on the brief; Nathaniel L. Goldstein, Attorney-General of the State of 
New York, attorney). 
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For respondents: 
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Joseph M. Proskauer, of counsel (Robert Szold, J. Alvin Van 


Bergh, Irvine J. Shubert and Irving Michael Atkin with him on the brief; Koenig & 


Bachner, attorneys). 


Before: Francis Martin, P. J., ALFRED H. TowNnLey, Epwarp J. Glennon, IRwIN UNTER- - 


MYER, and Epwarp S. Dork, JJ. 


UNTERMYER, J. (dissenting) : Conflicting in- 
terferences can, I think, be drawn from the 
record concerning the true relationship be- 
tween the bulk laundries and at least a part 
of the membership of Local 324. This applies 
with special force to those members of that 
union who, with their own capital, operate 
laundry shops furnished with their own 
equipment on premises leased by them with 
employees whom they hire and whose wages 
they pay. The Grand Jury could find that 
such persons are not subject to the control 
of their alleged employers—the bulk laun- 
dries—and occupy the position of independ- 
ent business men or entrepreneurs rather 
than of persons exercising the functions of 
employees even though their compensation 
consists of a share of their charge to the 
public. 


If the organization of these laundry shop- 
keepers violates the Donnelly Act (General 


Business Law, Section 340) then it cannot 
be justified as a proper union objective on 
the theory that it may be of advantage to the 
“inside workers” who are associated in Local 
300. For, if Local 300 may unionize these 
laundry shopkeepers there is no reason why 
the shopkeepers may not unionize them- 
selves exempt from the salutory restric- 
tions of the Donnelly Act applicable to all 
persons who engage in trade. This would 
permit persons in many other occupations 
who employ a combination of their capital 
and labor to organize into associations for 
the purpose of creating monopoly by the 
suppression of competition. Such organiza- 
tions are trade associations not entitled to 
the special immunity accorded to bona fide 
labor unions by the Donnelly Act. 


The order should be reversed and the 
motion denied. 


Manrtn, P. J., concurs. 


[7 57,303] United States v. General Dyestuff Corporation et al. 
In the United States District Court for the Southern District of New York. C 111-135. 


November 6, 1944. 


When an indictment charges that defendants engaged in an unlawful conspiracy to 


restrain competition in the sale of dyestuffs and heavy chemicals, in violation of the Sher- 
man Anti-Trust Act, it is no defense that certain agreements alleged were permissive 
restraints ancillary to the sale of a business. The agreements are charged to have been 
made pursuant to the unlawful conspiracy. Even if such agreements, severed from their 
alleged purpose and object, are lawful, as means to the attainment of an unlawful end they 
are condemned as part of the prohibited conspiracy. The legality of the means selected to 
effectuate an unlawful purpose does not immunize those engaged in the conspiracy to 
accomplish it. ; 

Agreements which have no result other than to affect or eliminate competition between 
the parties to the agreements are nevertheless violative of the Sherman Act. 


Territorial division is one of the traditional arrangements condemned under the Sher- 
man Act. That the division of territory is on a continental basis rather than on a modest 
scale does not mitigate the offense. 


Suppression of export trade is violative of the Sherman Act, which forbids conspira- 
torial restraints on foreign commerce as well as on domestic interstate commerce. 

The Sherman Act prohibits the prevention of competition which is as yet non-existent 
as well as suppression of existing competition. 

The appointment of an exclusive sales agent may, alone, isolated from any unlawful 
purpose and from an illegal conspiracy, be permissible under the Sherman Act. But when 
such appointment is the means to effectuate an unlawful conspiracy, it comes within the 
prohibition of the Sherman Act. 

The Wilson Tariff Act makes explicit the prohibitions of the Sherman Act in the. 
field of foreign commerce. 

When an indictment under the Wilson Tariff Act alleges that the sole purpose of a 
conspiracy was to restrain and suppress competition, it satisfies the provision of the statute 
that conspiracies “intended” to operate in restraint of competition are outlawed. 
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Agreements designed to keep foreign chemicals from entry into the United States are 
against public policy even though they serve the same purposes as the tariff acts. Congress 
subjects imports to public control and regulation but prohibits such control and regulation 


by private combination. 


See the Wilson Tariff Act, Vol. 1, § 696, and the Sherman Act annotations, Vol. 1,  1021.271, 
1021.361, 1021.501, 1220.151, 1220.198, 1220.503, 1220.560. 


For the United States: Herbert A. Berman, Patrick A. Gibson, Special Assistants to 
the Attorney General; Wendell Berge, Assistant Attorney General. 


For defendants: Garey, Desvernine & Garey for Dietrich A. Schmitz (Raoul E. Des- 
vernine, Jacob J. Rosenblum, and A. J. Nydick of counsel). John J. Burns and John F. 


Rich for General Dyestuff Corp. 


Opinion rendered by Rirxinp, United States District Judge. 


Charges of Indictment 


| Digest] Defendants demur to the indict- 
ment and move to quash it. The first count 
of the indictment charges a violation of 
Section 1 of the Sherman Anti-Trust Act; 
the second charges a violation of Section 
73 of the Wilson Tariff Act. 

Count 1 of the indictment charges that: 
The defendants and co-conspirators have 
been engaged in an unlawful combination 
and conspiracy in restraint of interstate and 
foreign commerce in dyestuffs and heavy 
chemicals. Pursuant to said conspiracy, de- 
fendants agreed that General Aniline would 
not export dyestuffs from the United States 
and would not manufacture heavy chemicals 
in the United States, I. G. Farben would not 
manufacture dyestuffs in the United States 
and would not export dyestuffs to the United 
States except through Gencral Dyestuff, 
I. G. Farben and General Aniline would not 
market dyestuffs in the United States ex- 
cept through General Dyestuff, and 
General Aniline would not compete with 
JI. G. Farben in the manufacture of dye- 
stuffs for sale in the United States. Under 
a series of agreements, The Grasselli Chem- 
ical Company and Bayer agreed to combine 
their entire dyestuff interests in the United 
States into a jointly owned and controlled 
company to be called Grasselli Dyestuff 
Corporation; Bayer and The _ Grasselli 
Chemical Company agreed that during the 
corporate existence of Grasselli Dyestuff 
Corporation neither of them would manu- 
facture or deal in dyestuffs in the United 
States; The Grasselli Chemical Company 
conveyed all of its dyestuff properties, in- 
ventories, and rights to manufacture in the 
United States and Canada to Grasselli Dye- 
stuff Corporation; Bayer granted to Gras- 
selli Dyestuff Corporation the exclusive right 
to manufacture, import and sell, in the 
United States and Canada; Grasselli Dye- 
stuff Corporation agreed not to export dye- 
stuffs from the United States and Canada 
and not to enter into the manufacture and 
sale of heavy chemicals in the United States. 
Subsequently the nine manufacturers were 
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made parties to the agreements between 
Baver and The Grasselli Chemical Com- 
pany. later Badische became a party to 
the agreements. General Dyestuff was 
formed as an exclusive sales agent in the 
United States for Bayer and Grasselli Dye- 
stuff Corporation. Thereafter General Dye- 
stuff has acted as the exclusive selling agent 
for I. G. Farben and General Aniline in the 
United States. General Aniline and I. G. 
Farben have refused to sell dyestuffs ex- 
cept through General Dyestuff. Subscquent- 
ly I. G. Farben ratified the agreements and 
assumed and performed the obligations un- 
der these agreements of Badische, Bayer, 
and the nine manufacturers. Later General 
Aniline absorbed General Aniline Works, 
Inc., formerly Grasselli Dvestuff Corpora- 
tion, and assumed and performed all of the 
obligations of General Aniline Works, Inc., 
under the agreements. 


Grounds of Demurrer 


The grounds of the demurrer are: (1) 
The agreements did not constitute a con- 
Spiracy in restraint of trade because (a) 
the agreements were the usual negative cove: 
nants attending the sale of a business; (b) 
agreements which have no effect other than 
to eliminate competition between the parties 
thereto do not violate the Sherman Act; (c) 
the elimination of competition was a natural 
and necessary consequence of the integra- 
tion of the various interests of defendants 
and the co-conspirators; or the relationship 
between I. G. Farben and General Aniline 
was that of parent and subsidiary; and (d) 
the conspiracy neither directly, substantially 
or unreasonably restrained competition. (2) 
The appointment of General Dyestuff Cor- 
poration as exclusive distributor was not a 
violation of the anti-trust laws. 


Crime Is Conspiracy 


Granting that some restraints ancillary to 
the sale of a business are enforceable and 
afford no basis for criminal prosecution, this 
indictment does not pretend to charge such 
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conduct as a violation of the law. It does 
charge a conspiracy to unreasonably restrain 
competition. Even if the agreements when 
severed from their alleged purpose and ob- 
ject were lawful, it does not follow that, as 
means to the attainment of an unlawful end, 
they may not be condemned as part of the 
prohibited combination and conspiracy. The 
crime is the conspiracy. The means do not 
qualify the charge of conspiracy and need 
not be proved as alleged. The indictment 
does not charge a violation of Jaw by reason 
of the annexation of restraints on competi- 
tion as ancillaries to the sale of a business, 
but rather charges the violation of law by 
reason of a principal conspiracy unreason- 
ably to restrain competition, executed by 
means of conveyances with restrictive cove- 
nants annexed. 

The legality of the means selected to 
effectuate an ‘unlawful purpose does not 
immunize those engaged in the conspiracy 
to accomplish it. U. S. v. Trans-Missouri 
Freight Association, 166 U. S. 290. U. S. v. 
Addyston Pipe and Steel Co., 85 Fed. 271, 
affirmed in 175 U.S. 211. Thomas v. Suther- 
land, 52 Fed. (2d) 592. 


The first ground assigned by defendants is 
without substance because it is not germane 
to the indictment. 


Elimination of Competition Is Unlawful 


Defendants assert that agreements which 
have no result other than to eliminate com- 
petition between the parties are not violative 
of the Sherman Act, relying on Appalachian 
Coals, Inc. v. U. S., 288 U. S. 344, in which 
the Court stated: ‘The mere fact that the 
parties to an agreement eliminate competi- 
tion between themselves is not enough to 
condemn it.’ Read in its setting the sen- 
tence does no more than to restate an old 
truism. It would be strange if the Court 
intended to announce that the Sherman Act 
was not designed to prescribe the suppres- 
sion of competition. The Court finds no such 
departure in the Appalachian Coals case. All 
the more recent decisions point in the op- 
posite direction. Addyston Pipe and Steel Co. 
v. U. S., 175 U.S. 211. Apex Hosiery Co. v. 
Leader, 310 U. S. 469. U. S. v. Socony Vacuum 
Oil Co, 310 U. S. 150. Fashion Guild v. Fed- 
eral Trade Commission, 312 U.S. 457. Inter- 
state Circmt v. U. S., 306 U. S. 208. The 
cases unite upon the proposition that the 
purpose of the Sherman Act was to preserve 
the competitive system and to confer both 
public and private remedies against con- 
spiracies and agreements for the restriction 
or suppression of competition. 

The reasoning which has resulted in the 
rule that price fixing agreements are invalid 
per se springs from the fact that such agree- 
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ments eliminate competition. Ethyl Gasoline 
Corp. v. U. S., 309 U. S. 436. The rule of 
reason, the rule permitting restraining cove- 
nants ancillary to a sale, and similar rules: 
are moderating forces upon the common law 
doctrine which permitted few, if any, formulae 
of justification for agreements restraining 
trade. 


Territorial Division 


Moreover, by the agreements alleged I. G. 
Farben and General Aniline effected a ter- 
ritorial division, one of the traditional ar- 
rangements condemned under the Sherman 
Act. Apex Hosiery Co. v. Leader, 310 U. S. 
469. Addyston Pipe and Steel Co. v. U. S., 
175 U.S. 211. Butchart v. U. S., 295 Fed. 577. 
That the division of territory was on a con- 
tinental basis rather than on a more modest 
scale can hardly be said to mitigate the 
offense. 


Suppression of Export Trade Unlawful 


The alleged agreements suppressed Gen- 
eral Aniline’s export trade. The policy im- 
plemented by the Sherman Act forbids 
conspiratorial restraints on foreign com- 
merce, as well as on domestic interstate 
commerce. And certainly no restraint can 
be more effective than one which completely 
suppresses. Binderup v. Pathe Exchange, 263 
UE S2291: 


Defense of Parent-Subsidiary Relationship 
Must Be Proved 


The indictment does not allege that Gen- 
eral Aniline is a subsidiary of I. G. Farben, 
nor does it allege facts from which such an 
inference must be drawn. On demurrer the 
court cannot assume a fact not alleged. If 
the defendants rely upon a parent-subsidiary 
relationship as a defense, they will have to 
prove it. 


Prevention of Competition Unlawful 


Defendants argue that the indictment dis- 
closes no pre-existing competition between 
the corporations who agreed not to com- 
pete. From that, the argument is advanced 
that suppression, if any, was that of non- 
existent competition which is not violative of 
law. International Shoe Co. v. Federal Trade 
Commission, 280 U. S. 291. That case was 
concerned with Section 7 of the Clayton Act 
and not with Section 1 of the Sherman Act. 
Even if the indictment were to be read as 
the defendants read it, the point would still 
be without merit. The rule under the Sher- 
man Act is as stated in U. S. v. United Shoe 
Machinery Co., 247 U.S, 32, to the effect that 
neither the letter of the law nor its purpose 
distinguishes between strangling a com- 
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merce which has been born and preventing 
the birth of a commerce which does not 
exist. The Sherman Act does not compel 
competition nor require all that is possible, 
but it does forbid the suppression of com- 
petition by conspiracy or agreement. U. S. 
v. Reading Co., 226 U. S. 324. 


Exclusive Sales Agency 


The Court need not decide when, in the 
abstract, the appointment of an exclusive 
sales agent is permissible under the Sher- 
man Act. The Court assumes that that act 
alone, isolated from any unlawful purpose 
and from an illegal conspiracy, gives no 
ground for complaint. The indictment, how- 
ever, charges the exclusive agency jointly 
serving both I. G. Farben and General Ani- 
line as one of the instruments for the con- 
summation of the conspiratorial and illegal 
purpose. What has already been said con- 
cerning the relationship of a lawful means 
to an unlawful end applies to this argument 
as well. 


Wilson Tariff Act Extends Prohibitions of 
Sherman Act to Foreign Commerce 


What has been said under the first count 
applies to the second count, charging viola- 
tion of Section 73 of the Wilson Tariff Act, 
as well, since it if founded on substantially 
the same allegations and on a statute which 
makes explicit the prohibitions of the Sher- 
man Act in the field of foreign commerce. 
Fosburgh v. California and Hawatian Sugar 
Co., 291 Fed. 29, 
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Intention Sufficiently Alleged 


Defendants contend that the Wilson Act 
proscribes only those agreements which are 
“intended to operate in restraint of lawful 
trade or free competition,” and they suggest 
that no allegation of intention is to be found 
in the indictment. The allegation that de- 
fendants conspired to restrain competition 
is clearly an averment that the conspiracy 
was intended so to operate. Where the 
indictment alleges that the sole purpose of 
the conspiracy was to restrain and suppress 
competition, it satisfies the provision of the 
statute that conspiracies intended to operate 
in restraint of competition are outlawed. 


Public Policy Against Private Control 
over Imports 


Defendants argue that the agreements, de- 
signed to keep foreign chemicals from entry 
into the United States, cannot be deemed 
to be against public policy because they 
serve the same purposes as the tariff acts. 
But Congress subjects imports to public 
control and regulation and prohibits such 
control and regulation by private combina- 
tion. Eastern States Retail Lumber Dealers’ 
Assis UsiSa, 254 0Wassa OO0MMUMES:. IS0cony 
Vacuum Oil Co., 310 U. S. 150. U.S. v Borden, 
308 U S. 188. 


Demurrer Overruled; Motion to Quash 
Demed 


The demurrer is overruled and the mo- 
tion to quash denied. 


[57,304] United States v. General Aniline & Film Corp., et al. 
In the United States District Court for the Southern District of New York. C 111-136. 


November 6, 1944. 


A demurrer to an indictment charging a conspiracy to restrain competition in the 
manufacture and sale of photographic materials and developers in violation of the Sherman 
Anti-Trust Act is overruled, and a motion to quash the indictment is denied, for the rea- 
sons stated in U. S. v. General Dyestuff Corp. et al., | 57,303, ante. 


See the Sherman Act annotations, Vol. 1, {| 1021.271, 1021.361, 1021.501, 1220.151, 1220.198, 


1220.503, 1220.560. 


Memorandum 


Rirxinp, D. J.: Ernst Schwartz and 
Dietrich A. Schmitz demur to the indictment 
and move to quash it. The indictment 
charges: 

“21 Beginning on or about March 19, 19238, 
and continuing at all times thereafter including 
the three years next preceding the date of the 
filing of this indictment, the defendants and 
the co-conspirator named herein, and other per- 
sons to the Grand Jury unknown, well knowing 
all the facts alleged herein, have been engaged 
in the United States and within the Southern 
Distriet of New York in a wrongful and un- 
lawful combination and conspiracy in restraint 
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of interstate and foreign trade and commerce 
in photographic materials and developers in 
violation of Section 1 of the Act of Congress 
of July 2, 1890, as amended, entitled ‘An Act 
to Protect Trade and Commerce against Un- 
lawful Restraints and Monopolies,’ commonly 
referred to as ‘The Sherman Act,’ that is to 
say: 

“22 The defendants and the co-conspirator 
named herein, and other persons to the Grand 
Jurors unknown, beginning on or about March 
19, 1928, to and including the date of the filing 
of this indictment, have been continuously en- 
gaged in an unlawful combination and conspir- 
acy formed in part and carried out in part in 
the Southern District of New York, to unrea- 
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sonably restrain, suppress, and limit competition 
in the production, manufacture, distribution, 
and sale of photographic materials and devel- 
opers in interstate and foreign trade and com- 
merce. Pursuant to said unlawful conspiracy 
defendants agreed that: 


“‘(a) Co-conspirator Agfa-Ansco until its mer- 
ger, and thereafte: defendant General Aniline 
would confine its manufacture of photographic 
materials to the United States and would not 
export photographic materials from the United 
States, and would not manufacture photographic 
developers in the United States. 

“(b) Defendant I. G. Farben would not manu- 
facture photographic materials in, or export 
photographic materials to the United States. 

“(c) Defendant I. G. Farben would not sell 
or ship photographic developers to the United 
States except threugh co-conspirator Agfa-Ansco 
until its merger and thereafter through defend- 
ant General Aniline, 

““(d) Co-Conspirator Agfa-Ansco until its mer- 
ger and thereafter defendant General Aniline 
would not manufacture photographic developers. 


“23. Said unlawful combination and conspir- 
acy has been effectuated and furthered by diverse 
means and methods, including, among others, 
the following: 

“24. On or about March 19, 1928, defendant 
I. G. Farben entered into an agreement with 
Agfa-Ansco which in substance provided: 

““(a) Agfa-Ansco agreed to convey to I. G., 
exclusively or to such extent as it might have 
the right, the right to manufacture, use and 
sell in all countries of the world other than 
the United States, cameras, photographic films 
and photographic materials or products. 

“(b) I. G. agreed to convey to Agfa-Ansco 
exclusively, or to such extent as I. G. might 
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have the right, the right to manufacture, use 
and sell in the United States, cameras, photo- 
graphic films and photographic materials or 
products, except the manufacture of developers 
but with the exclusive right to Agfa-Ansco to 
Sell such products in the United States insofa) 
as they appertain to photographic uses. 

“(c) I. G. agreed to deliver to Agfa-Ansco 
an agreement that I. G. would not manufacture 
for or sell to any party other than Agfa-Ansco 
for sale or resale in the United States, its ter- 
ritories or possessions, any of the products in 
regard to which any rights have been given to 
Agfa-Ansco under the provisions of this Agree- 
ment. 

“25. In or about December 1939, defendant 
General Aniline absorbed Agfa-Ansco, and as- 
sumed, and thereafter performed, all of the 
Obligations of Agfa-Ansco under the agreement 
referred to in paragraph 24 hereof.’’ 


The moving defendants would first narrow 
the scope of the charge to the limitation 
of the means alleged and then would construe 
the allegations of the means as charging no 
more than the grant of exclusive patent 
licenses. I do not read the indictment that 
wav. Defendants’ arguments are, theresore, 
addressed to a hypothetical indictment 
rather than the one found by the Grand 
Jury. 

Insofar as the points made by defendants 
are not affectéd by this fallacy they lave 
been considered in U. S. v. General Dyestuff 
decided herewith and are similarly disposed 
of here. 


The demurrer is overruled and the motion 
to quash is denied. 


[157,305] United States v. Dietrich A. Schmitz et al. 
In the United States District Court for the Southern District of New York. C 111-137. 


November 611944: 


A demurrer to an indictment charging violation of the Sherman Anti-Trust Act is 
overruled, and a motion to quash the indictment is denied, for reasons indicated in 
U. S. v. General Dyestuff Corp. et al., § 57,303, ante, and U. S. v. General Aniline, 


| 57,304, ante. 


See the Sherman Act annotations, 
1220.503, 1220.560. 


Vols sic 


Memorandum 
RirKinp, D. J.: Defendant Dietrich A. 
Schmitz demurs to the indictment and moves 
to quash it. The points advanced in support 
of the demurrer and the motion have been 


T1021. 274 10212361, 10217501), 12208151," 1220198, 


considered in the two companion motions in 
U.S. v. General Dyestuff and U. S. v. General 
Aniline, decided herewith. For the reason 
therein indicated the demurrer is overruled 
and the motion to quash denied. 


[1 57,306] Dunkel Oil Corporation v. Steve Anich et al. 
In the District Court of the United States for the Eastern District of Illinois. Civil 


No. 905. Filed November 10, 1944. 


In a suit under the Sherman Anti-Trust Act, plaintiff and defendants are held to be 
intrastate businesses when they operate service stations which sell oil, gasoline and service 
at retail to the public, even though they sell to interstate travelers. However, the fact that 
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laintiff and defendants are not engaged in interstate commerce themselves is not conclu- 
awe if defendants are engaged in a conspiracy that falls within the condemnation of the 
Sherman Act. 


An agreement between gasoline service stations establishing hours of opening and 
closing result in some restraint of trade, affect competition, and tend to affect profits and 
prices. However, such restraint is wholly incidental to the real purpose of the conspiracy 
and is not the kind of restraint the Sherman Act was meant to condemn. The conspiracy 
is not intended and does not monopolize the supply, control the price or discriminate be- 
tween purchasers. Neither the supply nor the general market, nor the general market 
price is affected. The fact that defendants attempted to compel plaintiff to enter the ar- 
rangement for night and Sunday closing by use of threats and violence toward plaintiff’s 
employees, patrons, and business, does not bring the conspiracy within the Sherman Act. 


Threats and violence confer no jurisdiction under the Sherman Act. 
See the Sherman Act annotations, Vol. 1, § 1021.600, 1220.175. 


Opinion rendered by Frep L. WHAM, United States District Judge. 


Allegations of Complaiit 


[Digest] This is a suit for an injunction 
and to recover triple damages under the 
Sherman Anti-Trust Law. In Count 1 plain- 
tiff seeks an injunction to restrain defend- 
ants from interfering with its retail gasoline, 
oil and motor vehicle service business. 
Plaintiff is engaged in the business of selling 
gasoline and oil to interstate automobile and 
truck operators and servicing their vehicles 
in Illinois. 80% of the gasoline and service 
which plaintiff sells is for motor vehicles 
in interstate commerce between Illinois and 
Missouri. 40% per plaintiff's gross business 
is done on Sundays and after 7 P. M. each 
day. Because of the volume of its sales 
plaintiff has been able to sell gasoline and 
oil to interstate consumers for less than its 
competitors. 

Defendants are corporations, corporate 
officers, and individuals who have places of 
business in St. Clair County, Illinois, and 
are engaged in the retail business of selling 
gasoline, oil and greasing service, several 
being direct competitors of plaintiff. It is al- 
leged that. defendants formed a conspiracy to 
prevent plaintiff from transacting its business 
on Sundays and after 7 P. M., to deprive con- 
sumers of oil, gasoline and service of the ad- 
vantages which they derive from free 
competition and an open market at convenient 
hours at plaintiff's place of business, to increase 
plaintiff’s overhead to the point where it cannot 
operate at prices now benefiting the public, to 
arrange for a boycott of the premises of 
plaintiff and to prevent the receipt by plain- 
tiff of deliveries of oil and gasoline from 
other states and to discourage interstate 
patrons of plaintiff from using its facilities 
and services. It is further alleged that de- 
fendants had pickets parade in front of plain- 
tiff’s premises carrying signs falsely stating 
the reason for the restraint in trade and 
boycott; that defendants approached patrons 
of plaintiff and directed them to competitive 
stations; that they committed acts of vio- 
lence, interfered with the drivers of vehicles 
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in interstate commerce, and prevented a 
trucker with a load of gasoline from Mis- 
souri from unloading gasoline intended for 
resale by plaintiff to facilitate interstate and 
local commerce. Such acts wili continue until) 
plaintiff agrees to close on Sundays and 
after 7 P. M. each day. Plaintiff prays for 
an injunction under the provisions of Sec- 
tion 26 of the Sherman Act. In Count 2 
plaintiff seeks triple damages under Section 
15 of the Act on the same allegations and 
the further allegation that it has been dam- 
aged in excess of $15,000. 


Defenses 


The first defense is that the court is with- 
out jurisdiction over the subject matter oi 
the litigation because the conspiracy charged 
is not one prohibited by the Sherman Anti- 
Trust Act. The second defense avers that 
the court is without jurisdiction to grant any 
relief for the reason that the conspiracy 
charged is not prohibited by or within the 
purview of the Act. The third defense avers 
that the complaint fails to state a claim upon 
which relief can be granted by this court. 


Plaintiff and Defendants in Intrastate 
Business 


The transactions in connection with the 
operation of a service station seem to be 
wholly completed within the state and to 
be intrastate transactions which stamp plain- 
tiff’s business as an intrastate business. The 
same characterization is applicable to the 
businesses of defendants. There is no more 
reason for holding a service station to be 
engaged in interstate commerce because it 
sells fuel to interstate travelers than there 
would be to hold a restaurant to be engaged 
in interstate commerce because it sells meals 
to travelers. That plaintiff and defendants 
may not be engaged in interstate commerce 
themselves is not conclusive if defendants 
are engaged in a conspiracy that falls within 
the condemnation of the Sherman Act. 
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Agreement as to Business Hours Results 
in Incidental Restraint 


The conspiracy is essentially a conspiracy 
to establish the hours at which service sta- 
tions in the East St. Louis area will remain 
open for business. Many businesses have 
arrangements with their competitors where- 
by they observe the same business hours. 
No case has been called to the Court’s atten- 
tion in which an arrangement among com- 
peting business concerns establishing hours 
of opening and closing has been held to be 
an unlawful conspiracy whether or not such 
concerns served patrons who are engaged in 
interstate business. Such agreements un- 
avoidably do result in some restraint of trade, 
affect competition, and tend to affect profits 
and prices. However, such restraint is wholly 
incidental to the real purpose of the con- 
Spiracy and it is not the kind of restraint the 
Sherman Act was meant to condemn. If 
plaintiff had entered into the conspiracy with 
defendants it would not be a member of an 
unlawful conspiracy either under the princi- 
ples of the common law or the intendment 
of the Sherman Act. 


Apex Hosiery Case Applicable 


In Apex Hosiery Co. v. Leader, 310 U. S. 
469, Chief Justice Stone laid down principles 
which the Court believes to be controlling 
here. Applying these principles, the Court 
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concludes that the conspiracy is not intended 
and does not monopolize the supply, control 
the price or discriminate between purchas- 
ers. It is not alleged that either the supply . 
or the general market is affected. There is 
no allegation that the general market price 
has been or will be affected or that plaintiff’s 
patrons are not able to get gasoline at an 
equally low price elsewhere. Except insofar 
as convenience may be affected, it does not 
appear that anyone engaged in interstate 
transportation is affected except by the 
threats and violence. But the threats and 
violence confer no jurisdiction under the 
Sherman Act. 

As to the inability of the wholesaler or 
jobber to deliver interstate loads of gaso- 
line to plaintiff on Sundays and after 7 P. M., 
the Apex Hosiery case is applicable wherein it 
discusses the principles laid down in the 
First Coronado Coal Company case, 259 U. S. 
344. 

Plaintiff urges that the Apex Hosiery case 
is not applicable for the reason that it in- 
volved a labor dispute. But the principles 
are of general application. 


Situation Not Within Reach of 
Sherman Act 


The situation, though deplorable, is not 
within the reach of the Sherman Act. This 
court is without jurisdiction, 


[57,307] United States v. Dried Fruit Ass’n of California et al. 


In the United States District Court for the Northern District of California. 


27258-G. May 17, 1944. 4F.R.D.1. 


No. 


In a criminal prosecution under the Sherman Anti-Trust Act, defendants are presumed 
to be innocent until proved guilty beyond a reasonable doubt. A reasonable doubt is present 
when you are not satisfied to a moral certainty of the guilt. A reasonable doubt is not a 


mere possible or imaginary doubt, or a mere conjecture. 


The rule of reasonable doubt 


applies to every material element of the offense. 


In a criminal suit under the Sherman Anti-Trust Act, in order to justify a jury in 
finding a verdict of guilty based entirely upon circumstantial evidence the facts must not 
only be consistent with the guilt of defendants, but they must be inconsistent with any 
other reasonable hypothesis that can be predicated upon the evidence. 


In a criminal suit under the Sherman Anti-Trust Act, it is not necessary to prove that 
defendants intended to violate the law, or intended to restrain interstate or foreign com- 
merce. If they agreed to restrain, fix, or depress prices of commodities moving in interstate 
commerce, their intent in entering into such agreement is immaterial. 


In order to establish the crime of conspiracy in violation of the Sherman Anti-Trust 
Act, it is necessary only that the conspiracy be established; it is not necessary to prove 
that the parties committed any overt act in furtherance of the conspiracy. 


To constitute a conspiracy in violation of the Sherman Anti-Trust Act, it is not neces- 


sary that two or more persons should meet and enter into an express agreement for the 
unlawful venture, or that they should directly state what the unlawful plan is to be, or its 
details, or the means by which it is to be made effective. It is sufficient if they come to a 
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mutual understanding to accomplish a common and unlawful design. If persons pursue 
by their acts the same unlawful object, one performing one act, and a second another act, 
all with a view to the attainment of the object they are pursuing, the conclusion is war- 
ranted that they are engaged in a conspiracy to effect that object. Cooperation in some 
form must be shown. 


A co-operative association, otherwise free from objection, which carries with it no 
monopolistic menace is not to be condemned as an undue restraint upon interstate commerce 
merely because it may effect changes in market conditions where the changes are in 
mitigation of recognized evils and do not impair, but rather foster, fair competitive prices. 


A jury found that the following rules and practices of a co-operative association did 
not constitute an unlawful agreement to fix prices: use of uniform sales contract; uniform 
carton and label allowances; prohibition of guarantees against price decline; price. differen- 
tials between various packages of fruit; uniform discount charges; uniform prohibition of 
credit; prohibition of minimum returns to growers; prohibition against flat buying; require- 
ment that merchandise be shipped f. o. b. California shipping points; and requirement that 
growers be paid for second grade fruit on a percentage basis of the price for first grade. 
It appeared that there was free and active competition with respect to the basic price. 


See the Sherman Act annotations, Vol. 1, { 1021.401, 1220.517, 1230.251, 1630.585, 1630.611. 


For the United States: Tom C. Clark, Asst. Atty. Gen.; Frank J. Hennessy, U. S. 
Atty. of San Francisco, Cal.; James MclI. Henderson, Frank Loughran, Don H. Banks, 
Stephen D. Maffini, and Lawrence W. Somerville, Sp. Assts. to the Atty. Gen., all of San 
Francisco, Cal. 


For defendants: Maurice E. Harrison and Brobeck, Phleger & Harrison, all of San 
Francisco, Cal. for Dried Fruit Ass’n of California and others. Maurice E. Harrison, 
Brobeck, Phleger, & Harrison, Pillsbury, Madison & Sutro, and Marshall’ P. Madison, all 
of San Fran¢isco, Cal., for H. G. Richard and another. Hagar, Crosby & Crosby, of Oakland, 
Cal. for California Prune & Apricot Growers Ass’n. Maurice E. Harrisons Brobeck, Phleger 
& Harrison, and William A. Boekel, all of San Francisco, Cal. for Richmond-Chase Co. 
Brobeck, Phleger & Harrison and Heller, Ehrman, White & McAuliffe, all of San Fran- 
cisco, Cal. for Guggenhime & Co. Norman A. Eisner of San Francisco, Cal., for Con- 
solidated Packing Co. and others. Pillsbury, Madison & Sutro and Marshall P. Madison, 
all of San Francisco, Cal., for California Packing Corporation and another. 


Instructions given by GoopMAN, District Judge. 


Presumption of Innocence; Reasonable Doubt 
as to Guilt 


Instructions to the Jury 
Economic Theories Inapplicable 


[Digest] You should not bring to the con- 
sideration of this case any preconceived 
notions on political or economic or social 
theories. Whether you like or dislike the 
Sherman Anti-Trust Law is beside the ques- 
tion. Whether you like or dislike large cor- 
porations, or co-operative organizations is 
again beside the question, and whether you 
like or dislike the manner or the form or 
the character of the business enterprises of 
the defendants is also beside the question. 


Dismissal and Acqutttal as to 
Three Defendants 


Upon the conclusion of the evidence the 
Court dismissed the indictment as against 
Dried Fruit Distributors of California, Inc. 
The Court also granted a motion for a di- 
rected verdict of acquittal as to the defend- 
ants Harter Packing Co. and Liberty Dried 
Fruit Packing Corporation. You are not to 
infer by reason of the fact that the Court 
has directed a verdict of acquittal in favor 
of the two last named defendants, that the 
Court has any opinion as to the guilt or in- 
nocence of the other defendants. 


{ 57,307 


The defendants are presumed to be in- 
nocent until the evidence introduced for or 
on behalf of the Government proves them 
guilty, or the guilt of any one of them beyond 
a reasonable doubt. A reasonable doubt is 
such a doubt as you may have in your minds 
when after fully and impartially considering 
all of the evidence that has been introduced 
you do not feel satisfied to a moral certainty 
of the guilt of the defendants. Of course, 
there is almost always difficulty in proving a 
fact to an absolute certainty. A reasonable 
doubt is not a mere possible or imaginary 
doubt, or a mere conjecture. The rule of 
reasonable doubt applies to every material 
element of the offense charged. 


Circumstantial Evidence 


In order to justify a jury in finding a 
verdict of guilty based entirely upon circum- 
stantial evidence the facts must not only be 
consistent with the guilt of defendants, but 
they must be inconsistent with any other 
reasonable hypothesis that can be predicated 
upon the evidence. 
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Purpose of Sherman Act 


The law that is involved here is the Sher- 
man Anti-Trust Law. The purpose of the 
Sherman Anti-Trust Law was to prevent and 
declare unlawful, contracts and combinations 
designed to unduly restrain competition in 
interstate trade or unduly obstruct the free 
course of trade among the different states 
and with foreign countries. The restrictions 
were intended to frustrate unreasonable re- 
straints but not to prevent the use of reason- 
able means to protect interstate commerce 
from injurious or destructive practices or 
EL gaan e of competition upon a sound 

asis. 


Intention of Defendants Immaterial 


_ Violation of the Sherman Anti-Trust Law 
is a misdemeanor. It is not required to be 
proved that defendants intended to violate 
the law, or intended to restrain interstate or 
foreign commerce. If defendants, or any of 
them, agreed and combined to restrain, fix, 
or depress prices of commodities moving in 
interstate commerce, their intent in entering 
into such agreement or combine is imma- 
terial. The law presumes that persons intend 
the necessary and direct consequences of 
their acts. 


Unnecessary to Prove Overt Act 


In order to establish the crime, it is only 
necessary that the conspiracy or agreement 
to commit the particular offense against the 
United States be established; it is not neces- 
sary to prove that the parties committed any 
overt act in furtherance thereof. 


Proof of Conspiracy 


To constitute a conspiracy it is not neces- 
sary that two or more persons should meet 
and enter into an express agreement for the 
unlawful venture, or that they should di- 
rectly state that the unlawful plan is to be, 
or the details thereof, or the means by which 
the unlawful combination is to be made ef- 
fective. It is sufficient if two or more persons, 
in any manner, or through any contrivance, 
positively or tacitly came to a mutual under- 
standing to accomplish a common and un- 
lawful design. When an unlawful end is 
sought to be effected, and two or more per- 
sons, actuated by the common purpose of 
accomplishing that end, work together in any 
way in furtherance of the unlawful scheme, 
every one of said persons becomes a member 
of the conspiracy. The success or failure of 
the conspiracy is immaterial, but before the 
defendants may be found guilty“of the charge 
it must appear beyond a reasonable doubt 
that a conspiracy was formed as alleged in 
the indictment and that defendants were 
active parties thereto. Each party must be 
actuated by an intent to promote the common 
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design. If persons pursue by their acts the 
same unlawful object, one performing one 
act, and a second another act, all with a view 
to the attainment of the object they are pur- | 
suing, the conclusion is warranted that they 
are engaged in a conspiracy to effect that 
object. Co-operation in some form must be 
shown. There must be intentional participa- 
tion in the transaction with a view and pur- 
pose to further the common design. If such 
a person, understanding the unlawful char- 
acter of a transaction, encourages, advises, 
or in any manner, with a purpose to forward 
the enterprise or scheme, assists in its prose- 
cution, he becomes a conspirator. 

Where the existence of a criminal con- 
spiracy has been shown, every act or declara- 
tion of each member of such conspiracy, done 
or made thereafter pursuant to the concerted 
plan and in furtherance of the common ob- 
ject, is considered the act and declaration of 
all the conspirators and is evidence against 
each of them. 


Motives of Defendants in Price-Fixing 
Agreement Is Immaterial 


The fixing of prices by two or more per- 
sons acting in agreement is unlawful and 
such agreement is unlawful. Ifanagreement 
has for its purpose, or the effect is, to fix, 
stabilize or otherwise substantially affect prices 
of commodities moving in interstate com- 
merce, then the purpose or intent or motives, 
however harmless, which the parties to such 
agreement say to have had in mind in enter- 
ing into such agreement, is immaterial and 
not a defense. 


Charges of Indictment 


The indictment charges the formation and 
carrying out of an unlawful conspiracy to 
unreasonably, unduly and directly restrain 
interstate and foreign commerce of dried 
fruit products in violation of the Sherman 
Act. It charges that the object and purpose 
of the alleged conspiracy was to fix, main- 
tain, stabilize and depress prices paid by 
defendant packers to growers for dried fruit 
products purchased for distribution in inter- 
state commerce and to fix, maintain, and 
stabilize at artificial and non-competitive 
levels dried fruit prices for products fold by 
defendants in interstate commerce. A num- 
ber of corporations, including co-operative 
organizations, have been charged with con- 
spiracy. The Dried Fruit Association, a 
defendant, was an association which con- 
sisted of all of the defendants, as well as 
others who have been dismissed from the 
proceeding. 


Co-Operative Association 


A co-operative association otherwise free 
from objection, which carries with it no 
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monopolistic menace, is not to be condemned 
as an undue restraint upon interstate com- 
merce merely because it, and its members, 
may effect changes in market conditions 
where the changes are in mitigation of recog- 
nized evils and do not impair, but rather 
foster, fair competitive prices. 


Evidence 


The evidence without dispute shows that 
all of the members of the association agreed 
by subscribing to membership therein that 
certain rules, regulations and practices pro- 
mulgated by the association were binding 
upon and to be adhered to by the members. 
Among the practices, rules and regulations 
were the following: Use of uniform form of 
sales contract in different branches of the 
industry for purchase and sales by the packer 
members; uniform carton and label allow- 
ances; prohibition of guarantees against price 
decline; price differentials between various 
packages of fruit; uniform discount charges; 
uniform prohibition of credit; prohibition of 
minimum returns to growers; prohibition 
against flat buying; requirement that mer- 
chandise be shipped f. 0. b. California ship- 
ping points; requirement that growers be 
paid for No. 2 grade fruit on a percentage 
basis of the price for No. 1 grade fruit. 
There was free and active competition in the 
market with respect to the basic price for 
dried fruit products bought and sold by de- 
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fendant packers. Such prices were arrived 
at by free bargaining. 


Issue 


The issue is: When the Dried Fruit As- 
sociation and its members associated them- 
selves together and bound themselves to 
follow the rules, regulations and practices 
described, did they thereby agree to fix, 
stabilize or substantially affect the prices of 
California dried fruit products as they moved 
in interstate commerce? Do the rules, regu- 
lations and practices mentioned amount to 
an agreement on the part of defendants to 
substantially fix, stabilize or affect the market 
prices of the commodities in question in in- 
terstate commerce? Are any or all of the 
rules, regulations and practices referred to, 
separately or in combination, of such sub- 
stance as to havea real and actual effect upon 
market prices, or the price structure, in in- 
terstate commerce, to the extent inhibited by 
the statute? It would not be proper to con- 
jecture or speculate as to whether or not they 
might or could possibly have some effect. 
There must be convincing evidence that they 
in fact and in actuality did substantially af- 
fect, or were intended to affect, fix or stabilize 
market prices, or the price structure, in in- 
terstate commerce. 


[The jury returned a verdict of “not guilty” 
as to all defendants. ] 


[757,308] J. E. Todd, Inc., a corporation, v. Federal Trade Commission. 


In the United States Court of Appeals, District of Columbia. 


November 27, 1944. 


No. 8608. Decided 


Petition for review of order of Federal Trade Commission. 


A Federal Trade Commission order prohibiting petitioner from advertising that its 


medicinal preparation, containing olibanum, magnesium oxide, sodium bicarbonate, and cal- 
cium carbonate, has value in the treatment of arthritis, neuritis, rheumatism or similar 
diseases, is affirmed. 


The testimonies of a chemist and three doctors of medicine, two of whom were 
specialists in the treatment of arthritis, that the ingredients of petitioner’s preparation, con- 
taining olibanum, magnesium oxide, sodium bicarbonate, and calcium carbonate, had no 
value in relation to arthritis, neuritis or rheumatism, is substantial evidence to support the 
Commission’s findings, even though the experts who gave such testimony had no clinical 
experience with the preparation and opposing experts had such experience. General medical 
and pharmacological knowledge is a sufficient basis for such testimony as the Commission’s 
experts gave. 


See the Federal Trade Commission Act annotations, Vol. 2, ] 6630.13, 6630.62. 
Affirming Federal Trade Commission’s cease and desist order in Dkt. 4549. 
For petitioner: John A. Nash, with whom Horace J. Donnelly was on the bricf. 


For respondent: Robert P. Bellinger, of South Carolina, pro hac vice, by special leave 
of the Court, with whom W. T. Kelley, Chief Counsel, Federal Trade Commission, and 
Joseph J. Smith, Jr., Assistant Chief Counsel, were on the brief. J. Wallace Nichol also 
entered an appearance. 


Before GRoNER, C. J., and EpGerTon and ARNOLD, JJ. 
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[Petition to Review FTC Order] 


PER CurIAM: This is a petition to review 
an order of the Federal Trade Commission 
which requires petitioner to cease advertising 
that its product has value in the treatment 
of arthritis, neuritis, rheumatism or similar 
diseases. For the petitioner, two osteopathic 
physicians testified before the Commission 
that they had treated hundreds of patients 
with this product; that it had effected cures 
in severe cases of arthritis; and thai its 
curative properties were due mainly to its 
olibanum content. For the Commission, a 
chemist testified that it contained at most a 
trace of olibanum; and three doctors of 
medicine, two of whom were specialists in 
the treatment of arthritis, testified that its 
ingredients, including olibanum, alone or in 
combination, had no value in relation to 
arthritis, neuritis or rheumatism. The Com- 
mission so found. The supporting evidence 
is substantial though the experts who gave 
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it had no clinical experience with the product 
and the opposing experts had such ex- 
perience. General medical and pharmacological 
knowledge is a sufficient basis for such testi- 
mony as the Commission’s experts gave. 
John J. Fulton Co. v. Fed. Trade Comm., 130 
F, 2d 85 (C. C. A. 9), cert. denied 317 U. S. 
679; Neff v Fed. Trade Comm., 117 F. 2d 495 
(C. C. A. 4); Justin Haynes & Co. v. Fed. 
Trade Comm., 105 F. 2d 988 (C. C. A. 2), 
cert. denied 308 U. S. 616. 


{No Necessity for Reissuing Order 
Because of Modification] 


Two months after the order was issued 
the Commission slightly modified its findings 
of fact. Since the modified findings support 
the order they do not, as appellant contends, 
vitiate it or require the formality of reissu- 


ing it. 
Affirmed. 


{7 57,309] United States v. Schine Chain Theaters, Inc., et al. 


In the United States District Court, Western District of New York. 


September 1, 1944, 4 F. R. D. 108. 


Civil 223; 


In civil anti-trust proceedings brought by the Government, subpoenas directing the 


Attorney General to produce copies of complaints filed with the Government by numerous 
individuals, in order that defendants may refer to such complaints in the cross-examination 
of such individuals appearing as witnesses at the trial, are quashed, when it appears that 
practically all of the files of the Government in connection with the case are requested, 
and when many of the individuals appearing as witnesses have already been excused. 
Tf at the trial it appears that parts of the files are sought for the contradiction of a 
witness, or are necessary, the Court will then compel their production. The order of the 
Department of Justice, prohibiting disclosure of documents in the possession of the De- 
partment except at the discretion of the Attorney General is necessary and is authorized 


by statute, but does not prevent the Court from ordering the production of files of the 


Department in all.cases. 


See the Sherman Act annotations, Vol. 1, {] 1610.345. 


For plaintiff: Robert L. Wright, Special Assistant to the Attorney General, Wash- 


ington, D 


For derendants: Edward F. McClennen, Boston. Mass., 


VYorkesGityoNenys, ton:Schine etfial. 


and Willard S. McKay, New 


Opinion rendered by Joun KNicHt, United States District Judge. 


Motion to Set Aside Subpoenas Duces Tecum 


[Digest] The Government moves to set 
aside subpoenas duces tecum heretofore au- 
thorized by this Court, requiring Attorney 
General Francis Biddle and assistants Wen- 
dell Berge and Herbert Borkland to produce 
certain documents. 


Documents Sought by Subpoenas 


The subpoenas were improvidently issued. 
They seek production of all, practically all, 
if not all of the papers, documents and files 
of the Government in connection with this 
case, including complaints filed by various 
individuals. 
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Court Possession Not Usual Procedure; Use 
Impossible as to Witnesses Already 
Excused 


Defendants do not now seek the posses- 
sion of these documents, but ask that the 
Court have possession of them at the time 
of trial in order that they may be available 
for use by defendants to disprove statements 
made by witnesses on behalf of the Govern- 
ment. No such procedure, in so far as the 
Court is informed, has ever been followed. 
As a basis for the issuance of the subpoenas, 
defendants state that certain individuals 
were designated as witnesses of plaintiff on 
the basis of some written complaint or state- 
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ment given to plaintiff by each of the pros- 
pective witnesses, and that such statements 
may be very material in connection with the 
cross-examination of these witnesses. The 
Government denies that any such basis ex- 
ists. A large number of those witnesses 
have already testified and been excused. 
Any material in the possession of the Gov- 
ernment can not now be used in connection 
with cross-examination of these witnesses. 
There is no statement as to what testimony 
of these witnesses defendants seek to con- 
tradict. 


Department of Justice Ruling against Dis- 
closure; Action May Be Taken at Trial 


Upon this motion to strike, the Govern- 
ment calls attention to Department of Justcie 
Order No. 3229, which prohibits the dis- 
closure of documents in the possession of 
the Department except at the discretion of 
the Attorney General. The reason for the 
rule is obvious. It is vitally necessary. 
The order is within the contemplation of 
Title 5, Section 22 USCA, authorizing the 
Attorney General to prescribe regulations 
not inconsistent with law, in the govern- 
ment of his department. However, this 
does not prevent the Court from ordering 
the production of files of the Department 
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of Justice in all cases. Certain of such files 
may be privileged and others not. If it ap- 
pears at the trial that parts of the files are 
sought for the contradiction ot a witness, 
or are necessary for the purpose of the trial, 
the Court will then take action on the re- 
quest to compel their production. 


Crescent Amusement Case Distinguished 


Defendants quote from the record of pro- 
ceedings (still pending) in U. S. v. Crescent 
Amusement Co., et al., in which substantially 
the same charges as made here were made 
against exhibitor defendants. Defendant 
there sought to require a,Government wit- 
ness to produce a copy of deposition given 
the Government. The copy was in the pos- 
session of a witness. That presents quite 
a different situation. 


Subpoena Quashed 
The motion to quash the subpoena duces 
tecum is granted. 
No Costs Imposed 


No penalty costs should be imposed, if 
for no other reason than the fact that the 
fault was in part that of the Court in grant- 
ing the issuance. 


[57,310] United States v. Schine Chain Theaters, Inc., et al. 


In the United States District Court, Western District of New York. 


September 7, 1944. 4 F. R. D. 109. 


Civil 223. 


In civil anti-trust proceedings, either party may request admissions under Rule 36(a) 
of the Federal Rules of Civil Procedure, as to the genuineness of relevant documents and 


the truth of relevant facts. 


The party to whom the request is directed may (1) file no 


answer; (2) file an admission; (3) file a denial; or (4) state why he cannot admit or deny 
the requests. The Court has no power to compel defendants to answer, but it may be 
necessary to clarify the meaning of answers as repects whether they meet the rule. The 
effect of an answer giving reasons which are insufficient as either admission or denial 
is that of admission. A broad statement that any statement not specifically admitted 
or denied should be deemed denied for one of half-a-dozen specified reasons is insufficient 
as a denial. Statements as to lack of knowledge, or inability to admit or deny, or intention 


to present an accurate statement on trial, are insufficient as a denial. 
See the Sherman Act annotations, Vol. 1, J 1610.275. 


For plaintiff: Robert L. Wright, Special Assistant to the Attorney General, Wash- 


operon, De G, 


For defendants: Edward F. McClennen, Boston, Mass., and Willard S. McKay, 


New York City, N. Y., for Schine et al. 


Opinion rendered by JoHN Knicut, United States District Judge. 


laintiff’s Motion 


[Digest] Pursuant to Rule 36(a) of the 
Federal Rules of Civil Procedure, plaintiff 
served upon defendants a written request 
for the admission of certain alleged material 
facts. Plaintiff now moves to strike the 
purported answer and to compel the filing 
of a bona fide answer. 
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Practice under Rule 36(a) 


Under Rule 36(a), either party may re- 
quest the admission for the purpose of the 
pending action only of (1) the genuineness 
of any relevant documents; and (2) the 
truth of any relevant facts. Defendants 
may (1) file an answer; (2) file an admis- 
sion; (3) file a denial; or (4) file a statement 
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Setting forth in detail why they cannot 
truthfully either admit or deny the requests. 
The Court has no power to compel defend- 
ants to answer. 


Necessity for Rule 


The necessity for the rule is seen in this 
case. This is a suit under the anti-trust 
statutes involving transactions concerning 
the acquisition, disposition and operation of 
many theatres now or once owned or oper- 
ated by defendants. 116 requests have been 
submitted, each including numerous details. 
There must be many matters not in dispute. 
Unless Rule 36 were invoked, the Govern- 
ment would be required to bring numerous 
witnesses from six different states, and 
many documents would be required to be 
proved, and large expenses would be in- 
curred. These conditions should be obvi- 
ated so far as possible without relinquishment 
of material rights. 


Clarification of Answers May Be Necessary 


To effect the purpose of the rule, it may 
be necessary to clarify the meaning of the 
answers as respects whether they meet the 
rule. Unless this is done preceding the trial, 
the whole purpose of the rule may be defeated. 


Statement of Effect of Admission; Broad 
Denial 


Defendants preface their answer by the 
statement that all facts admitted are ad- 
mitted for the purpose of this trial only, and 
are subject to all objections, including com- 
petency, irrelevancy and immateriality. The 
effect is correctly stated, though the state- 
ment is surplusage. Following this is a 
broad statement that any statement not spe- 
cifically admitted or denied shall be deemed 
denied on the ground that it is inaccurate, 
irrelevant, incompetent and/or immaterial}, 
or because it is argumentative and calls for 
conclusion, or because defendants have no 
competent knowledge of said statement. 


Unless Denial Is Absolute, Defendants Must 
Detal Reasons 

“Denying specifically,’ as the words are 
used in the rule, means either an absolute 
denial, or a denial upon information and 
belief with the sources thereof given. By 
the exceptions and limitations above listed, 
there is no denial. Unless the denial is 
absolute, and it is not here, defendants must 
detail their reasons why they cannot truth- 
fully admit or deny. No reasons given in 
the above-mentioned statements meet ‘this 
rule. 


Entire Answer Not to Be Stricken 


The plaintiff's motion to strike the entire 
answer cannot be granted i toto. Some of 
the answers meet the provisions of the rule. 


Trade Regulation Reports 
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Broad Statement Stricken 


Certain of the statements sought are too 
broad and go beyond the purpose of the 
rule. The broad statement, referred to- 
above, as to any statement not specifically 
admitted or denied, should be stricken. 


If Defendants Lack Knowledge, They May 
Remain Silent or Detail Reasons 


_ Defendants are asked to state the distribu- 

tion areas of certain producing companies 
and the number of pictures produced during 
certain periods. The answer does not detail 
any reasons why defendants cannot admit 
the clauses unanswered. Defendants may 
or may not be in a position to have know!]- 
edge of these facts. If it has not it can 
remain silent or it can detail its reasons. 
The remainder of the answers may stand if 
defendants so elect. 


Inability to Admit or Deny Insufficient as 
Demial 


One of defendants’ answers is arguinenta- 
tive. The answer is confused by the state- 
ment that if defendants are required to make 
further answer to a certain request, they 
deny samie for the above stated reasons and 
on the further ground of general inaccuracy. 
A statement that defendants “are unable to 
admit or deny” is not a sufficient denial. 

A statement that the percentage “is pres- 
ently unknown” neither denies nor gives any 
detailed reasons for admission or denial, and 
does not meet the rule. 


Failure to Answer as to Date Specified 


One answer is insufficient because it does 
not refer to the particular day or date men- 
tioned in the request, August 1, 1933, but 
answers only as to “1933.” 


Reasons Insufficient as Admission or Demal 
Have Effect of Admission 


The effect of an answer giving reasons 
which are not sufficient either as admission 
or denial, 1s admission. 


Defendants May Stand on Partial Answers 


Though few of the answers are complete 
answers to requests, each is at least a par- 
tial answer, and defendants have the right 
to stand on these, but they thereby assume 
the liability which may be attached to the 
failure to answer more fully. The admis- 
sion, if held material, relevant or competent 
on the trial, will be treated as an admission. 


Lack of Knowledge Insufficient as Admission 
or Denial 


Many of the requests not fully answered 
should be more fully answered. In a num- 
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ber of requests, answer is sought as to pro- 
visions of a temporary order of this court 
and as to whether such order has been 
obeyed. It seems that defendants are in a 
position to know whether this is true or not. 
In numerous instances defendants state that 
they have no knowledge as to whether there 
were other theatres in certain places. It 
would seem that they are in a position to 
know the fact. This is neither an admission 
nor a denial, and if treated as a denial, plain- 
tiff would be forced to bring witnesses from 
each of the locations to establish the fact 
as to the number of theatres. The state- 
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ment that defendants “have no knowledge” 
does not, standing alone, meet Rule 36. 


Request Improper in Part 

The request seeking the answer as te 
whether a theatre was being operated “in 
opposition” to another theatre should not 
be required to be answered, nor is it a 
proper part of a request. 

Answer as to Intention Insufficient 

It is not sufficient answer to say that de- 
fendants “intend, on the trial of this action 
to present to the court an accurate state- 
ment,” 


[57,311] Harry Norman Ball, Trustee, v. Paramount Pictures, Incorporated, Penn- 
ware Theatre Corporation, A. N. Notopoulos, R. K. O. Radio Pictures, Incorporated, 
Loew’s Incorporated, Twentieth Century-Fox Corporation, Paramount Film Distributing 


Corporation. 


In the District Court of the United States for the Western District of Pennsylvania. 


Civil Action No. 2963. 


Filed November 27, 1944. 


On Defendants’ Objections to Interrogatories Propounded by Plaintiff to Corporate 


Defendants: 


In a suit under the anti-trust laws, interrogatories filed by plaintiff under Rule 33 


of the Rules of Civil Procedure should be relatively few and related to important facts of 
the case rather than numerous and concerned with relatively minor evidentiary details. 
In a suit charging motion picture distributors and an exhibitor with a conspiracy to 
deprive plaintiff’s theatre of first-run films, interrogatories relating to the operation of 
defendants all over the United States, and to film rentals and contracts over a period 
of several years prior to the beginning of the alleged conspiracy are refused as of no 
evidential importance. Interrogatories as to annual receipts at the theatre in question 
and rentals would be of value only if the Court finds that plaintiff is entitled to damages, 
and are refused until such time. 


See the Sherman Act annotations, Vol. 1, {] 1640.568. 


For complainant: Rawle & Henderson of Philadelphia, Pa., and Roy G. Bostwick, 
and Lee W. Eckels, of Thorpe, Bostwick, Reed & Armstrong, of Pittsburgh, Pa. 


For respondents: Bernard G. Segal of Schnader, Kenworthey, Segal & Lewis of 
Philadelphia, Pa., and James J. Leyden of Pittsburgh, Pa.; Allen Robinson and John G. 
Buchanan of Smith, Buchanan & Ingersoll, Pittsburgh, Pa., for Paramount Pictures, Inc., 
R. K. O. Radio Pictures, Inc., 20th Century-Fox Film Corporation, and Paramount Film 
Distributing Corporation; James H. Beal of Reed, Smith, Shaw & McClay of Pittsburgh, 
Pa., for Pennware Theatre Corp.; Thompson Bradshaw of Ambridge, Pa.. for A. N. 
Notopoulos. 


Opinion on Defendants’ Objections to Inter- 


‘ owns fifty percent of the stock; that the 
rogatories Propounded by Plaintiff 


theatre enjoyed first-run exhibition of the 
product of Paramount Pictures, Inc., R. K. O. 
Radio Pictures, Inc., Loew’s Incorporated, 
and Twentieth Century-Fox Film Corpora- 
tion; that in anticipation of the termination 
of the lease, the Paramount defendants en- 
tered into a conspiracy to destroy the value 
of the theatre and to deprive it of first-run 
films. It is further alleged that, to carry 
out this plan, the Paramount defendants 
owner of premises on which the Penn The- maliciously damaged the building, and that 
atre is located; that the theatre was under though the building has been repaired and 
lease to the Pennware Theatre Corporation, re-equipped, distributor defendants have 
of which defendant Paramount Pictures, In- refused to license any of their films for 
corporated and defendant Notopoulos each  first-run exhibition at the Penn Theatre. 
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Suit under Anti-Trust Laws 


[Digest] This is a suit under the Sher- 
man and Clayton Anti-Trust Laws, in which 
plaintiff is seeking treble damages and in- 
junctive relief. 


Allegations of Complaint 
The complaint alleges that plaintiff is the 
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Interrogatories Should Be Few and Related 
to Important Facts 


Plaintiff has filed a large number of inter- 
rogatories under Rule 33 of the Rules of 
Civil Procedure. The number of interroga- 
tories should be relatively few and related 
to the important facts of the case rather 
than very numerous and concerned with 
relatively minor evidentiary details. When 
a more comprehensive examination of the 
adverse party is desired, it should ordinarily 
be done by taking his deposition. 


Rulings on Specific Interrogatories 


The Court cannot see that interrogatories 
relating to the operation of defendants all 
over the United States, and to the financial 
details of such operations, are material to 
any possible issue. The comptroller of 
Paramount Pictures, Inc., states in an afh- 
davit that to compile the information re- 
quired would cost $100,000 and entail the 
work of eight men at eight hours a day for 
two years. It seems unreasonable to impose 
such burden on defendants. If it is of any 
evidential importance, plaintiff already has 
on record that Paramount owns or is inter- 
ested in 1150 theatres in the United States. 

Interrogatories relating to the theatre 
operations of defendants at Ambridge, 
Pennsvlvania, in which the Penn Theatre is 
located, may have evidential bearing and 
will be answered. 

An interrogatory calling for gross annual 
receipts of defendants at the Penn Theatre, 
and film rental at Penn Theatre, may have 
evidential importance if the Court finds that 
plaintiff is entitled to recover damages. But 
until the Court so finds, it will not require 
an answer. 

Interrogatory 12 propounded to Pennware 
Theatre Corporation requests the total an- 
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nual film rentals for the preceding five-year 
period paid by this defendant and its affil- 
iates to all film companies, and Interroga- 
tory 12 seeks the breakdown of these annual | 
film rentals with respect to each company. 
The Court cannot see how the facts sought 
are in any manner relevant to the issues, 
i, e., the existence of the conspiracy charged. 
The only basis on which such facts might 
be relevant would be on the matter of com- 
puting damages. If the case comes to that 
point, the Court will further consider these 
interrogatories. The same is true as to inter- 
rogatories calling for gross receipts for a 
year and net annual profits paid to Para- 
mount during the past five years. 


Interrogatories requesting the terms of ail 
contracts entered into by Pennware for the 
exhibition of motion pictures at the Penn 
Theatre, the run given, and the rentals paid, 
do not appear to be of evidential value or 
relevant. If the contracts are of evidential 
timber, they should be subpoenaed. The 
rentals would be of no evidential value un- 
less the Court concludes that plaintiff is 
entitled to recover damages. Objections to 
these interrogatories will be sustained. 


Objection will be sustained to an inter- 
rogatory relating to the run and clearance 
provisions of all film contracts of Pennware 
for a ten-year period. Only the run and 
clearance rights enjoyed by Pennware at the 
time it vacated plaintiff's theatre could be of 
any evidential importance. 


Objection will be sustained to an inter- 
rogatory requesting a statement as to repre- 
sentations made by Pennware to the War 
Production Board with respect to the need 
of any additional theatre in Ambridge, as 
such representations would be of no eviden- 
tial value. 


[757,312] Vitamin Technologists, Inc., v. Wisconsin Alumni Research Foundation. 
Wisconsin Alumni Research Foundation v. Vitamin Technologists, Inc., and H. F. B. 


Roessler. 


In the United States Circuit Court of Appeals for the Ninth Circuit. 


November 24, 1944. 


No. 10,079. 


Upon appeals from the District Court of the United States for the Southern District 


of California, Central Division. 


Charles Cavanah, District Judge. 


A license agreement between the owner of process patents for producing vitamin D 


by activating ergosterol and yeast with ultra violet rays, and a yeast company, granting 
the yeast company the exclusive right to make and sell to other licensees unactivated 
yeast for use in the patented process, is a violation of the anti-trust laws as extending the 
monopoly of the patent over materia] not covered by the patent. In a suit for infringe- 
ment of the patents, however, judgment is rendered for defendants on the ground of the 
invalidity of the patents rather than on the ground of unclean hands. 


See the Sherman Act annotations, Vol. 1, | 1660.200. 
For Vitamin Technologists, Inc.: R. Welton Whann and Robert M. McManigal, 
Los Angeles, Cal. 
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For Wisconsin Alumni Research Poundation: George I. Haight, Frank Parker Davis 
and Ward Ross, Chicago, Ill. (Lewis W. Andrews, Los Angeles, Cal., solicitor). 


Before DENMAN, STEPHENS and HEALy, Circuit Judges. 


[Complaint Charges Infringement] 


DENMAN, Circuit Judge: Appellee Wis- 
consin Alumni Research Foundation brought 
its complaint below alleging that appellant 
Vitamin Technologists, Inc. and H. F. B. 
Roessler, one of appellant’s employees, were 
making an infringing use of a process of 
producing vitamin D by activating ergos- 
terol and yeast, claimed to be organic sub- 
stances of dietary value, with the ultra 
violet rays of the spectrum, produced by a 
mercury vapor lamp, a use of the rays 
claimed to be in violation of one or another 
of three patents, Nos. 1,680,818, 1,871,136 
and 2,057,399. Their filing dates are, respec- 
tively, June 30, 1924, December 27, 1926, 
and May 14, 1932. The patents were granted 
August 14, 1928, August 9, 1932, and Octo- 
ber 13, 1936. 

These patents were secured by Dr. Steen- 
bock of the faculty of the University of 
Wisconsin and assigned to appellee. They 
are hereafter referred to as the first, sec- 
ond and third patents in the order of their 
dates of patenting. The second patent is 
claimed to be an extension in part of the 
first patent and the third patent such a 
continuation of the second. Infringements 
of product claims of the patents were also 
alleged. 


[Answer, Lower Court's Judgment and 
Appeal] 


Appellant answered claiming unclean hands, 
laches, invalidity of the claims on their face, 
and anticipation. The district court found 
the challenged claims valid and adjudged 
infringements by appellant both as to the 
process and its products and the court’s in- 
terlocutory judgment ordered a perpetual 
injunction. This appeal followed. The dis- 
trict court also held that Roessler did not 
infringe, from which decision Wisconsin 
Alumni Research Foundation took an ap- 
peal. As to the latter appeal, our holding 
as to the invalidity of the patents requires 
an affirmance of the judgment. 


[Patent Discussed] 


The application for the first patent speci- 
fies the claimed discovery of a new process 
of producing vitamin D in such dietary 
substances by exposing them to the ultra 
violet rays of the spectrum. The process 
is of great value to mammalian animals, in- 
cluding human beings, and to poultry. Its 
contribution to the cure or amelioration of 
rickets is admitted by all the parties and 
proved by the testimony. 
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Many plant and animal foods of man and 
other animals contain no vitamin D, or less 
than is necessary in the diet composed of 
them, properly to support the bone forming 
functions of the body. Mammals whose 
food has this deficiency suffer from rickets. 
Many such foods, however, contain con- 
stituents called pro-vitamin D which when 
exposed to the ultra violet rays of the spec- 
trum develop through their radiation the 
vitamin D in quantities sufficient to increase 
the body’s bone metabolism. 

This pro-vitamin, called a lipoid, is con- 
tained as a part of the fat-like material of 
some animal substancés. Similarly in green 
vegetable material and in the oil of the meat 
of the coconut and certain other vegetable 
oils there exist such lipoids containing the 
pro-vitamin of vitamin D. In the ancient 
process of soap making from fatty materials 
there is an unsaponifiable part in which the 
pro-vitamin is mainly, if not entirely, con- 
tained. 


The phrase “organic substances of dietary 
value” of claim 1 of the first patent is much 
broader than the phrase “foods customarily 
eaten.” If of dietary value the broader 
phrase covers yeast and activated unsaponi- 
fable lipoids extracted from animal or vege- 
table foods, as described in the specifications 
of the first patent, as follows: 


“In the oils and fats, it appears that the 
unsaponifiable constituents may be highly acti- 
vated; and these unsaponifiable lipoids may be 
separated from the saponifiable fats. The acti- 
vution of the lipoids may be effected either be- 
fore or after separation from the saponifiable 
fats or constituents. For example, olive oil may 
be activated by subjecting it to the action of 
the ultra violet rays: the activated oil may 
be saponified by boiling it thirty minutes in 
a 20% solution of KOH in alcohol; the material 
may then be diluted with water; the unsaponi- 
fiable substances may be extracted with ether; 
the extract in ether may be washed; and the 
either solution may be mixed with food and 
the ether evaporated, or allowed to evaporate. 
The result is to impart to the food the anti- 
rachitic property . . . Other substances relatively 
rich in lipoids may be employed for the purpose 
of obtaining extracts, or concentrated activated 
material .. .”’ 


Several of the infringements found bv the 
district court consist of appellant’s use of 
the patent’s claimed process of projecting 
ultra violet rays produced by a quartz mer- 
cury vapor lamp to irradiate and create 
vitamin D in ergosterol. Ergosterol is a 
concentrated extract of unsaponifiable li- 
poids, derived from animal and vegetable 
food substances. Other infringements held 
are in so activating such lipoids in veast. 
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The district court held on sufficient evidence 
that both ergosterol and yeast are “organic 
substances of dietary value,” as that phrase 
is used in claim 1 of the first patent. The 
possession and sale of the products of so 
processing ergosterol and yeast were also 
held to infringe. 


A. The Success of the Monopoly of the Aid 
To or Cure of the Rachitic 


Appellee contends that all the claims ob- 
tain support from the commercial success 
of the monopoly granted. It describes the 
great number of children suffering from mal- 
formation of their bodies due to the defec- 
tive bone metabolism. The record contains 
pathetic pictures of such malformation and 
statistics of the large numbers of such un- 
fortunates. Other maturer sufferers are de- 
scribed, all proving the great numbers of 
afflicted who, ex necessitate if they are to use 
such a boon to humanity, have been cus- 
tomers of the licensees of appellee. From 
the appellee’s business manager it appears 
that it was largely from need of the poor 
that the business was supported. He tes- 
tified . 


“Q. In what classes of people do you find, 
according to your information, that rickets is 
more prevalent? 

A. It is my understanding that rickets is found 
to a great extent in the so-called poorer class 
of people.’’ 


We take notice of the future continuance of 
the poor and of others afflicted and that 
such customers are excluded by the patents, 
it valid, from any unlicensed source of the 
remedy of foods so irradiated to contain 
vitamin D. 


Dr. Steenbock’s continuing interest in the 
management of appellee’s business is appar- 
ent from his testimony regarding the refusal 
of licensing of the irradiation of oleomar- 
garine, one of the foods of the poor, with 
the antirachitic vitamin D. His testimony 
in this regard is relevant to the issue, later 
considered, of an inequitable misuse of the 
monopoly of the patent as warranting the 
denial of equitable relief. Cf. Morton Sali 
Co. v. Suppiger Co., 314 U. S. 488, 492. It is 


“Q. Do any of your licensees in this country 
irradiate or fortify oleomargarine under your 
process? 

A. No,—no, in general, we have been unsym- 
pathetic with those developments.’’ (Emphasis 
supplied.) 


Appellee has shown its receipts fram its 
licenses to December 31, 1939, to be 
$7,478,558, of which Dr. Steenbock received 
or was allocated $760,000. Under its vigor- 
ous business management the profits grad- 
ually increased and in the last five years of 
the period the amount of income from its 
licenses averaged $990,000 per year. The 
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larger payments of the afflicted to the li- 
censees are not shown. 


Part of the income is used for advertising 
to expand the business and profits and part 
of the remainder for research in natural 
science of an undisclosed character by the 
University of Wisconsin, a state of powerful 
vested interests in dairy enterprises, to 
which no profits from the declined oleomar- 
garine irradiation afford support. An un- 
disclosed part of Dr. Steenbock’s share is 
used in scientific research. He states that 
other moneys he had received from the ap- 
pellee are its payments to him for services 
to the Foundation after the transfer of the 
patents. 


We agree that it has been shown that the 
monopoly on this aid or cure of the rachitic 
has been a commercial success which well 
warrants the consideration of the court. 
Apart from its legal implications, the large 
financial returns from such a profit-controlled 
monopoly barrier between the great num- 
bers of the afflicted and their potent remedy 
is an interesting episode in the history of 
the law of patents. The testimony offered 
by appellee in this connection shows appel- 
lee’s business manager’s claim that its paid 
service of examination of some of the radia- 
ted foods tends to make a better product. 
Cf. Ethyl Gasoline Corp. v. United States, 209 
U. S. 436, 460. It may be observed that the 
same argument could be made for the mo- 
nopolization of the production of quinine 
and digitalis. ; 

However, we do not agree that such com- 
mercial success overcomes either the unclean 
hands and laches or the invalidity of the 
first two patents, later discussed. 


B. Appellant's Claim That in Any Event Re- 
lief Should Be Demed Because the W1s- 
consin Corporation Uses its Property 
in the Patents Against the Public 
Interest 


Herein Consideration of the Refusal to Use 
the Patented Processes to Irradiate Oleo- 
margarine as Against the Interest of 
the Public im the Health of its 
Citizens 

It is now well established that a patentee 
may not put his property in the patent to a 
use contra to the public interest. The grant 
of a patent is the grant of a special privilege 
“to promote the Progress of Science and 
useful Arts.” Const., Art. I, §8. However, 
as stated in Mercoid Corp. v. Mid-Continent 
Co., 320 U. S. 661, 665, it is not the private 
use but 
“| . the public interest which is dominant 
in the patent system. Pennock v. Dialogue, 2 
Pet. 1; Kendall v. Winsor, 21 How. 322, 329; 
Adams v, Burke, 17 Wall. 453; Motion-Picture 
Co. v. Universal Film Co., [243 U. S.] pp. 510- 
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511; Morton Salt Co. v. G. S. Suppiger Co., 
(314 U. S. 488, 493]; United States v. Masonite 
Corp. 316. U. ‘S:-265, 278". = . Dhe patent isa 
privilege. But it is a privilege which is con- 
ditioned by a public purpose . . .” 


The record contains several of the license 
agreements of the Wisconsin corporation 
which appellant claims have extended the 
monopoly of the patent over material not 
covered by the patent as in United States v. 
Masonite Co. and Mercoid Corp. v. Mid-Con- 
tinent Co., supra. In the latter case the relief 
of injunction was refused a patentee be- 
cause the owner of the patent, the Mid- 
Continent Co., required its licensee to pay 
royalties on an unpatented article which 
was an element in the patented article, the 
court saying (p. 670), 


“Respondents ask the equity court for an 
injunction against infringement by petitioner 
of the patent in question and for an account- 
ing. Should such a decree be entered, the Court 
would be placing its imprimatur on a scheme 
which involves a misuse of the patent privilege 
and a violation of the anti-trust laws. It would 
aid in the consummation of a conspiracy to 
expand a patent beyond its legitimate scope. 
But patentees and licensees cannot secure aid 
from the court to bring such an event to pass, 
‘unless it is in accordance with policy to grant 
that help.’ Beasley v. Texas & Pacific Ry. Co.. 
191 U. S. 492, 497. And the determination of 
that policy is not ‘at the mercy’ of the parties 
(id., p. 498) nor dependent on the usual rules 
governing the settlement of private litigation. 
‘Courts of equity may, and frequently do, go 
much farther both to give and withhold relief 
in furtherance of the public interest than they 
are accustomed to go when only private inter- 
ests are involved.’ Virginian Ry. Co. v. Syste 
Federation, 300 U, S. 515, 552. ‘Where an im- 
portant public interest would be prejudiced,’ the 
reasons for denying injunctive relief ‘muy be 
compelling.’ Harrisonville v. Dickey Clay Co., 
289 U. S. 334, 338. And see United States v. 
Morgan, 307 U, S. 183, 194. That is the prin- 
ciple Which has led this Court in the past to 
withhold aid from a patentee in suits for either 
direct or indirect infringement where the patent 
was being misused. Morton Salt Co. v. G. S. 
Suppiger Co., supra; 492 .~; .”’ 


In a license agreement of August 8, 1928, 
between the Fleischmann Company and the 
Wisconsin corporation, the following pro- 
vision appears: 


“The Foundation grants the Company . 
the following rights and licenses .. . 


C, The exclusive right and license to make 
and the exclusive right and license to sell, but 
only to other licensees of the Foundation, yeast 
and veast products, as defined in Paragraphs 
A and B above, but unactivated, for use as a 
source of antirachitically activatable unsaponi- 
fied Jipoids for antirachitic activation ou 
(Emphasis supplied.) 


1 Beasley v. Texas & Pacitic Ry. Co., 
492, 498. 
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This contract was assigned to Standard 
Brands, and many times modified. It does 
not appear that this provision has ever been 
changed. Here is a clear violation of the 
principle established in the Mercoid Corp. 
and Masonite cases, SUPE: C£. Carbice Corp. 
v. American Patents Corp., 283 U. S. 27, 31; 
Leitch Manufacturing Co. v. Barber Co., 302 
U. S. 458, 463; Motion Picture Patents Co. 
v. Universal Film Co., 243 U. S. 502. 


The court also notes, sua sponte, as a tri- 
bunal concerned that equitable processes not 
be used contra to the public interest, a mat- 
ter in which the court is not “at the mercy” 
of the parties,’ that in a subsequent agree- 
ment with Standard Brands it was agreed 
that the licensee should not incorporate its 
activated yeast products into oleomargarine. 
The specific words are that Standard 
Brands ‘‘shall not use or sell such activated 
yeast products for incorporation in the fol- 
lowing products viz. margarine .. .” 


A similar provision so excepting mar- 
garine appears in a license to one Kovacs, 
“except with the written consent of the 
licensor.” These provisions of the licenses 
are relevant to Dr. Steenbock’s testimony, 
supra, that none of the licensees had irra- 
diated or fortified oleomargarine under the 
licenses because the Wisconsin corporation 
iS unsympathetic with those developments.” 


This raises the question, not argued, 
whether the effect on the public health o1 
refusing to the users of oleomargarine, the 
butter of the poor, the right to have such a 
food irradiated by the patented process is 
against the public interest. As seen, the 
general business manager of the Wisconsin 
corporation testified that it is the poor peo- 
ple suffering with rickets who constitute 
the principal market for appellee’s monopo- 
lized processes and products. The evidence 
and appellee’s briefs are replete with well 
verified statements of the great boon to 
humanity of Dr. Steenbock’s scientific dis- 
coveries for the prevention and cure of 
rickets. The truth of such statements make 
the stronger the contention that it is a public 
offense to withhold such processes from any 
of the principal foods of the rachitic poor. 
or, indeed, from those of any such sufferers. 


So important is oleomargarine in the diet 
of certain European countries that, Dr. 
Steenbock states, it is required by law to be 
fortified with vitamin D. His testimony is 


“A, ... Some of the European countries have 
imposed legal requirements for Vitamin D in 
oleomargarine, and these are being made in 
part by the irradiation process but through 
the incorporation of these concentrates rather 
than the irradiation of the fats as such.” 
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We judicially notice the legislation in 
Wisconsin * and other states of large vested 
interests in dairying imposing heavy restric- 
tions upon the competition of oleomargarine 
with butter. Various devices are used such 
as taxation of oleomargarine itself, on its 
sale, in license fees of its vendors and the 
like penalties for violation of the restric- 
tions. We take it, however, that such re- 
strictive legislation does not require us to 
disregard its value as a food, so attractive 
and so satisfying to the human palate. In- 
deed, in these days of war restricted diet, 
oleomargarine has become the butter of the 
well-to-do and the rich. 


The successful activation of oleomargarine 
and its fortification by irradiated material 
are described in the first patent and covered 
by its claim 1. Such irradiation of oleomar- 
garine or its fortification by irradiated ma- 
terial is made a subject-matter of the second, 
a continuation in part, patent. That patent 
specifies that the first patent’s “claims are 
included herein for subject-matter originally 
disclosed in the application here men- 
tioned.” It is also covered by the product 
claim of the second patent. It is thus seen 
that none but the licensees of this Wiscon- 
Sin corporation or the corporation itself 
may either irradiate vitamin D into oleo- 
margarine or fortify it with vitamin D by 
compounding it with an extract so irradiated 
and it appears that none of these is permit- 
ted so to do. 


Suppression of the use of the property in 
a patent has often been held the right of the 
holder of the patent monopoly, but the ques- 
tion has not been raised in connection with 
the public interest in restoring the health of 
the afflicted. An early case, reviewing many 
others, on the question of suppressing the 
use of a patent against the public interest is 
Continental Paper Bag Co. v. Eastern Paper 
Bag Co., 210 U. S. 405. There it is held that 
the suppression of the use of a patent for 
paper bags was not against the public in- 
terest, but the Court’s opinion, at page 430, 
concludes with this statement 
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. . . Whether, however, a case cannot arise 
where, regarding the situation of the parties in 
view of the public interest, a court of equity 
might be justified in withholding relief by in- 
junction we do not decide.” 

In the last decade, in the many cases cited 
above and in others, the relief of a court of 
equity has been denied because of the con- 
duct of the patentee with reference to his 
monopoly property, against the public in- 
terest. We know of no case in the Supreme 
Court since the Paper Bag case, supra, which 
has considered the patentee’s refusal to li- 
cense the use of its patent to protect the 
health of great numbers of the public such 
as are here shown to be suffering with 
rickets. It is strongly arguable that such a 
suppression of the patent’s use is vastly 
more against the public interest than its use 
for a mere control of prices as in United 
States v. Masonite Corp., supra, or the tieing 
of unpatented with patented material in 
Mercoid Corp. v. Mid-Continent Co., supra. 

Appellant claims that the Wisconsin cor- 
poration is shown to have unclean hands, by 
selecting as typical two of the many license 
agreements in the record—those with the 
Commander Larrabee Company and with 
Kovacs. Appellant claims with regard to 
these (a) that they control resale prices and 
(b) that they control the potency of vitamin 
D in the products of vitamin D processing 
under claim 5 of the second patent, stated 
infra. 

While recognizing the duty of the court, 
sua sponte, to protect the public interest, re- 
gardless of the contentions of the parties, 
this also falls within the functions of the 
Attorney General. United States v. Masonite 
Corp., supra. The matters above considered 
are suggested to him. In this we follow the 
practice pursued where a public offense ap- 
pears to have been disclosed, for instance, 
perjury in a civil or criminal proceeding. 
Since our consideration of the record con- 
vinces us that the patents are invalid, we 
have concluded that equity will best be 
served by disposing of the case on that 
ground. 


2 The state’s law on this subject is contained 
fn Section 97.42 of the Wisconsin Statutes [1943]. 
Commercial dealings without a license are pro- 
hibited. 

There is a ‘‘tax’’ for an annual license of 
$1,000 for a manufacturer; $500 for wholesale 
dealers; $25 for retail dealers and hotel and 
restaurant proprietors, and $5 for boarding 
house, bakery and confectionary proprietors. 
(Subsection (3)). 

Subsection (7) provides for an elaborate sys- 
tem of records of transfers to be kept by 
licensees. 

“With the filing of the records prescribed by 
subsection (7), each retail dealer shall pay a 
tax in the amount of fifteen cents per pound 
on oleomargarine, butterine, and other similar 
substance sold; each hotel, restaurant, board- 
ing house, bakery and confectionary shall pay 
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a tax in the amount of fifteen cents per pound 
on such products .. . except such of said prod- 
ucts as shall be purchased or received from a 
licensed retail dealer who is liable for tax here- 
under.’’ (Subsection (8)). ‘‘In order to pre- 
vent evasion of the per pound tax imposed by 
this section,’’ subsection (9) provides a separate 
licensing system and a tax of six cents per 
pound on the use of oleomargarine not pur 
chased from a retail dealer within the state. 
Violation of the section subjects the violator 
to a forfeiture of one hundred dollars for each 
quarter year during which a violation occurs. 
(Subsection (11) (b)). Alternatively, section 
97.74 provides for punishment by fine or im- 
prisonment, with a penalty for subsequent vio- 
lations ranging up to one thousand dollars fine 
or imprisonment in the county Jail for one year. 
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[A portion of the opinion holding the pat- 
ent claims invalid because anticipated by 
immemorial agricultural and horticultural 
processes and the prior art, because of the 
indefiniteness of the area of the claimed 
monopoly, and because of laches, is omitted 
here as not pertinent to the scope of the 
Service. ] 

For these reasons the complaint below 
should have been dismissed. The judgment 
in favor of appellee Wisconsin Alumni Re- 
search Foundation is reversed, and that in 
favor of H. F. B. Roessler is affirmed. 
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[A concurring opinion by Heaty, C. J., 
states that it is doubtful that the claims are 
fairly subject to the criticisms that they 
broadly include a monopoly of the use of 
sunlight, and that it is doubtful that the 
claims should be held invalid because lack- 
ing in particularity in respect to the time 
of exposure. The opinion states that the 
patents should be adjudged invalid on the 
less questionable ground of anticipation.] 


[157,313] Jacob Siegel Company v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Third Circuit. 


No. 8407. 


October Term, 1943. Filed November 30, 1944.* 


Petition to Review Order of the Federal Trade Commission to Cease and Desist. 


A Federal Trade Commission order, a part of which prohibited petitioner from using 
the word “Alpacuna” or any other word which in whole or in part is indicative of the 
word vicuna to designate or describe coats consisting of a combination of alpaca, mohair 
and wool fibers, on a cotton backing, is affirmed. 


The testimonies of persons engaged in the business of selling coats and the testimonies 
of other persons engaged in entirely different occupations that the word “Alpacuna” 
conveyed the impression that such coats were a combination of alpaca and vicuna; pres- 
entation of dictionary definitions which did not include secondary meaning of the word 
vicuna as a vicuna cloth; and evidence that vicuna was known to a substantial portion 
of the public, are sufficient to support the Commission’s findings that the word “Alpacuna” 
is misleading and deceptive to a substantial portion of the purchasing public in that it repre- 
sents or implies that the coats contain fiber obtained from the animal known as the vicuna. 

Discretion as to the remedy has been vested in the Federal Trade Commission. When 
the Commission has exercised such discretion to prohibit totally the use of the name 
“Alpacuna” as applied to cloth consisting of alpaca, mohair and wool fibers on a cotton 
backing, the Court is unable to say that the power has been abused, though if it were 
in control of the remedy, it would modify the order by requiring simple qualifying lan- 
guage. The Court considers the order far too harsh when it destroys a widely and 
favorably known trade name in existence for fourteen years, and causes serious injury 
to petitioner and its retail outlets. 

See the Federal Trade Commission Act annotations, Vol. 2, f| 6125.508, 6620.789. 


Affirming Federal Trade Commission’s cease and desist order in Dkt. 3403. 
For petitioner: Robert T. McCracken, Philadelphia, Pa. 

For respondent: George W. Williams, Washington, D. C. 

Before Biccs, Jones and McLaucuHtin, Circuit Judges. 


[Petitioner Engaged in Manufacture 
of Overcoats] 

McLaucu1utn, C. J.: The petitioner in this 
case has been manufacturing overcoats in 
the City of Philadelphia, Pa. for the last 
30 years. In 1930 it developed a cloth for 
such coats consisting of a combination of 
alpaca, mohair and wool fibers, on a cotton 


tioner corporation gave the name “Alpacuna” 
to the coats. Within two years, the peti- 
tioner brought out a top coat which it also 
called “Alpacuna.” The top coat had the 
same animal fibers as the overcoat but in 
order to make it lighter, the cotton backing 
was eliminated. 


backing. This was inexpensive and designed 
for warmth and long wear. The purpose of 
adding the cotton was to obtain a denser 
face for the garment than possible with 
animal fibers alone. That same year the peti- 


[Use of the Name “Alpacuna”’ to Describe 
Overcoats Prohibited] 

Among other things, the Federal Trade 

Commission found that the name “Alpacuna”’ 

is misleading and deceptive to a substantial 


1In the opinion of the court upon rehearing 
filed September 20, 1945, the court said: ‘‘After 
carefully considering the question of possible 
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modification of the Federal Trade Commission's 
order, we feel compelled to adhere to our orig- 
ina] decision which we confirm.’’ 
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portion of the purchasing public in that it 
represents or implies to such persons that 
the coats contain fiber obtained from the 
animal known as the vicuna. The Com- 
mission ordered that the petitioner forth- 
with cease and desist from “using the word 
‘Alpacuna’ or any other word which in 
whole or in part is indicative of the word 
vicuna to designate or describe respondent’s 
coats; * * *” This language is the first 
part of Paragraph Six of the order. The 
first five paragraphs and the balance of the 
sixth paragraph are conceded by the peti- 
tioner and do not concern us. The issue 
has, therefore, been importantly narrowed 
and simplified. 


[Dissent in Commission] 


There was a dissent in the Commission to 
the part of the order here disputed. It is 
very short and we quote it in full: 

“Commissioner Freer dissents from so much 
of the order as wholly prohibits the continued 
use of the trade name ‘Alpacuna’ for the reason 
that this trade name, which has been in use 
for more than thirteen years, is a valuable busi- 
ness asset, and is neither deceptive per se, nor 
is the testimony concerning its tendency or 
capacity to deceive sufficiently clear and con- 
vincing as to render such prohibition of its 
use necessary in the public interest.’’ 


[Questions Involved] 


The only questions involved are: was 
there substantial evidence supporting the 
Commission’s finding and whether the remedy 
provided was within its powers. 


[Creation of Name “Alpacuna” Described] 


According .o the petitioner’s testimony, 
which was not contradicted, the name 
“Alpacuna” was created by its sales manager 
who used a fanciful variation of the word 
alpaca, which animal represented 50% of 
the wool fibers in the fabrié. To alpaca 
the sufix “una” was added partly in order 
to obtain a word that was very easy to 
pfonounce and partly to signify that the 
Siegel Company was the one manufacturer 
and the first to make the coat. The head 
of the Siegel Company testified that he did 
not have vicuna in mind at al] in connection 
with the name “Alpacuna.” He said further: 


“T was not familiar with it [vicuna] and I 
have been in business for 30 years and only 
in the last five years or six years I have heard 
of Vicuna. I was not interested in it. We 
never used it.’’ 


It is undisputed that the vicuna is one of 
the rarest of animals. It is found principally 
in the high mountains of Peru and is of the 
llama family. In order to obtain its hair, 
the animal itself has to be killed. Such 
killing is regulated by law. Vicuna hair 


Trade Regulation Reports 


Court Decisions 
Jacob Siegel Co. v. FTC 


57,561 


is one of the softest, finest animal fibers but 
has poor wearing, qualities. Only a small 
amount of the fiber comes into the United 
States. The overcoats made from it, are 
valuable and run as high as $900. The - 
“Alpacuna” coats retail at $40. 


[Strong Testimony Presented by Petitioner] 


Strong testimony was presented supporting 
the petitioner’s proposition that “Alpacuna” 
is a proper trade name for the particular 
coats and that the name does not represent 
to the public that the coats contain vicuna 
fiber. There was evidence of a poll taken 
in the particular section of a large New 
York department store where such coats 
were sold. Over 200 customers chosen at 
random were questioned and not one of 
them declared that the name ‘‘Alpacuna” 
indicated vicuna to them. There were nu- 
merous other witnesses, including: members 
of the public, reputable people in the cloth- 
ing trade, department store specialists in 
protecting customers, a representative of 
clothing workers, a textile expert, etc. A 
person connected with the National Better 
Business Bureau stated he has never re- 
ceived a complaint regarding the name 
“Alpacuna.” One of the functions of that 
organization is to receive complaints as to 
merchandise. The only person in the country 
who manufactures vicung coats sent a letter 
to the Commission ‘saying that he had no 
objection to the use of the name “Alpacuna” 
by petitioner. In addition to the direct 
defense testimony, some of the government 
witnesses supported the defense contention 
affirmatively by testimony to the effect that 
“Alpacuna” did not mean vicuna content 
to them; there were other government wit- 
nesses whose testimony was weak; and still 
others indicating prejudice or bias. 


[Dictionary Definitions Introduced] 


Petitioner also produced testimony tend- 
ing to show that vicuna in connection with 
fabrics, denotes a soft finish cloth and argues 
that it is, therefore, properly applied to 
petitioner’s coats. As to this, the same tex- 
tile expert described vicuna finish cloth as 
a soft finish fabric wtih no definite indica- 
tion as to its fiber content. This was cor- 
roborated by other witnesses. Petitioner 
introduced some dictionary definitions defin- 
ing vicuna wool as the wool of the vicuna 
or a mixture of wool and cotton used for 
soft fabrics. Petitioner strongly argues that 
its product is a vicuna cloth, with the dic- 
tionary definitions justifying any possible 
implication in the name “Alpacuna” with 
respect to vicuna. 


[Rarity of Vicuna Fiber Stressed] 


Petitioner next stresses the point that 
vicuna animal fiber and its qualities are not 


q 57,313 


57,562 


generally known to the public. It calls 
attention to the admitted rarity of the 
animal. One expert for the Commission 
stated that it is almost extinct. It is sug- 
gested that because of the extremely limited 
quantity of vicuna fiber available and be- 
cause of its perishable quality, it would not 
be practical to attempt to combine it with 
alpaca from the standpoint of large scale 
commercial manufacture. It is contended 
that the thought of the $40 “Alpacuna” 
coat capitalizing on the term vicuna is far 
fetched since most of the potential cus- 
tomers do not have the least idea as to 
vicuna and the few who do, readily under- 
stand that a coat for large production and 
in the lower price field could not be pro- 
duced from vicuna fiber. 


[Original Complaint Had No Charge Against 
Petitioner for Use of Name “Alpacuna’] 


In addition to the above, there are certain 
other important facts which appear. This 
proceeding was started in 1938 and in the 
original complaint there was no charge against 
the petitioner for using the name “Alpacuna.” 
After answer had been filed to the original 
complaint, settlement negotiations were en- 
tered into at the suggestion of counsel for 
the Commission and the Siegel Company 
executed and returned the stipulation for 
settlement drawn by the Commission’s counsel. 
That settlement was not approved by the 
Commission and thereafter an amended 
complaint was filed which included the al- 
legation regarding the use of the name 
“Alpacuna.” A group of retail stores who 
handle the ‘‘Alpacuna” coats have filed a 
brief as amicus curiae in support of the peti- 
tioner’s stand. Those stores set out that 
they have a very definite interest in the 
retention of the name by reason of coopera- 
tion in extensive advertising and selling the 
product over a period of years and that the 
barring the use of the name “Alpacuna” is 
a matter of serious detriment and direct 
prejudice to them. 


[Testimony on Behalf of Commnussion] 


There was also an array of witnesses on 
behalf of the Commission. The Director of 
the Bureau of Standards of one of New 
York’s largest department stores said: “I 
take it this coat is made of a combination 
of alpaca and vicuna fibers.” A person con- 
nected with a leading Philadelphia depart- 
ment store stated: “‘Alpacuna’ overcoats 
conveys to me Alpaca and Vicuna, a com- 
bination of alpaca and vicuna.” A house- 
keeper on cross examination stated she 
arrived at the impression that the garment 
was made of alpaca and vicuna as she said, 
“Well, from the name itself.’”’ The assistant 
director of the Washington Better Business 
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Bureau testified to the same effect. A per- 
son who had actually sold the coats for five 
or six years was of the opinion that they 
contained alpaca and vicuna fibers. The 
only person testifying who had purchased 
an “Alpacuna” coat said that he was told 
at the time he bought it that the coat was 
made of “* * * a vicuna wool-bearing 
South American animal.” A number of other 
persons, including a construction engineer, 
housewives, a teacher, a physician, a pub- 
licity director of a Philadelphia department 
store, a director of merchandise research 
cf another Philadelphia department store, a 
clothing salesman for a third Philadelphia 
department store, several people connected 
with various clothing houses and men’s 
shops, all associated vicuna with the word 
“Alpacuna.” Most of these witnesses gave 
their impression after examining one or 
more of the various Commission exhibits of 
advertising matter with reference to the 
coats. 


[Evidence that Vicina Is Known to Public] 


The Commission vigorously disputed peti- 
tioner’s proposition that vicuna does have 
an established secondary meaning. It pro- 
duced dictionaries and encyclopedias in 
which pictures of the vicuna were shown 
and also various encyclopedias, dictionaries 
and textile publications which do not include 
the secondary meaning of the word as 
asserted by the petitioner. Other evidence 
was produced tending to show that vicuna 
was known to a substantial portion of the 
public. For example, a letter from a prin- 
cipal of a textile high school in New York 
City was in evidence and stated that the 
school had a register of nearly 13,000 stu- 
dents, day and evening, with all of them 
taking a course in general textiles embrac- 
ing knowledge of fibers obtained from goats, 
also sheep, vicuna, alpaca, etc. and that 
books dealing with the subject, and a wall 
chart showing pictures with samples of 
different fibers, vicuna, alpaca, etc. were 
used in the course. The letter concluded 
by stating: 

“T consider that it is part of general education 
under the head of commercial geography, tex- 
tiles and dressmaking for the average high 
school student to know something of alpaca 


and vicuna and other goat hairs—as well as 
sheep wool.’’ 


[Name “Alpacuna”’ Valuable Asset to 
Petitioner] 


Obviously, from the above very brief out- 
fine of the evidence, the petitioner has made 
an impressive showing in its effort to retain 
the name “‘Alpacuna.”’ The Siegel Company 
is a well known and highly regarded con- 
cern and its coats have achieved consider- 
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able popularity in their own price range. 
They are widely publicized and large sums 
of money have been expended by the Siegel 
Company and various retail stores in mer- 
chandising them. The Siegel Company 
coined the name for the coats in 1930 and 
has been using it since that time. At.this 
time it is a valuable asset not only to the 
company but, as the amicus curiae brief 
points out, to certain retail establishments 
throughout the United States. 


[Finding by Commission Supported by 
Sufficient Evidence} 


Just as obviously, it clearly appears that 
there is substantial evidence supporting the 
Commission’s decision. Even counsel for 
the petitioner are forced to concede, as 
stated in their brief: “It is true that a num- 
ber of witnesses called by trial counsel testi- 
fied that the name of ‘Alpacuna’ signified 
a vicuna animal fiber content.’ Upon the 
whole record the Commission made a tind- 
ing that the name ‘“Alpacuna” is misleading 
and deceptive to a substantial portion of the 
purchasing public in that it represents or 
implies to such persons that the coats con- 
tain fiber obtained from the animal known 
as vicuna. The likelihood of misleading 
the class of customers with which the peti- 
tioner generally deals seems slight but in 
view of the testimony that some of the 
purchasing public believes that “Alpacuna” 
implies vicuna content, we cannot say that 
the finding is not supported by substantial 
evidence or that the order to cease and 
desist from the use of the word “Alpacuna”’ 
which the Commission issued in consequence 
of the finding was without foundation. Even 
assuming that some of the testimony on be- 
half of the Commission was prejudiced or 
biased as contended, if the Commission 
wished to rely upon such testimony; we may 
not intervene whatever our thought. Segal 
uw. Federal Trade Commission (C. C. A. 2) 
142 F. 2d 255. With reference to the sec- 
ondary meaning of vicuna or vicuna cloth, 
as said by Mr. Justice Cardozo in Federal 
Trade Commission v. Algoma Co., 291 U. S. 
67 at 80: 

“The evidence here falls short of establishing 
two meanings with equal titles to legitimacy 
by force of common acceptation,”” 


The Federal Trade Commission Act, 
Title 15, Section 45c, U..S. C. A. provides 
that: 


“The findings of the Commission as to the facts, 
if supported by evidence, shall be conclusive.” 


This means substantial evidence. Federal 
Trade Commission v. Curtis Publishing Co., 
260 U. S. 568 at 583; Federal Security Ad- 
ministrator v. Quaker Oats, 318 U. S. 218, 
227, 228. The fact that there is a real con- 
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flict in the testimony with indeed substan- 
tial evidence by the petitioner contrary to 
the finding, does not change the situation, 
as this court cannot appraise testimony or 
pick and choose “for itself among uncertain 
and conflicting inferences therefrom.” Fed- 
eral Trade Commission v. Algoma Co., supra. 
It is not necessary in order to sustain the 
Commission’s finding that actual purchases 
must be made, with the buyer deceived by 
the name. It is enough if the name has 
the capacity and tendency to deceive the 
ordinary purchaser. Potential injury is the 
test. Federal Trade Commission v. Raladam 
Co., 316 U. S. 149, 152; Federal Trade Com- 
mission uv. Hires Turner Glass Co., 81 F. 
2d, 362 (C. C. A. 3); Jaffee v. Federal Trade 
Commission (C. C. A. 7) 139 F. 2d 112. Ab- 
solving the petitioner from any deliberate 
effort to deceive does not affect the Com- 
mission’s finding. Federal Trade Commis- 
sion v. Balme (C. C. A. 2 1928), 23 F. 2d 
615, 621; certiorari denied 277 U. S. 598. 


[Harshness of Order] 


Although we sustain the Commission on 
its finding as to the name because of sub- 
stantial evidence supporting that finding, 
we think strongly that the order is far too 
harsh. It destroys a widely and favorably 
known trade name, in existence for fourteen 
years. It causes serious injury to the peti- 
tioner and its retail outlets. The infraction, 
as the case now stands, is slight and could 
be cured by simple qualifying language. We 
could dispose of the problem by modifying 
the Commission’s order as suggested, if the 
practice as outlined in Federal Trade Com- 
mission v. Royal Milling Co., 288 U. S. 212 
and Federal Trade Commission v. Hures 
Turner Glass Co., supra, a Third Circuit case, 
was still the law. While the Supreme Court 
has not dealt with the question of remedy 
in a Fair Trade Commission suit since the 
Royal Milling case, there have been a num- 
ber of opinions from that court concerning 
remedies prescribed by the Labor Board. 
In those cases the court has forcibly pointed 
out that the matter of remedy is also for the 
administrative agency. In Medo Corp. v. 
Labor Board, 321 U. S. 678, where the rem- 
edy ordered by the Labor Board was up- 
held, Chief Justice Stone for the court said 
in a footnote at pages 681 and 682: 

‘1 It has now long been settled that findings 
of the Board, as with those of other administra- 
tive agencies, are conclusive upon reviewing 
courts when supported by evidence, that the 
weighing of conflicting evidence is for the Board 
and not for the courts, that the inferences from 
the evidence are to be drawn by the Board and 
not by the courts, save only as questions of 
law are raised and that upon such questions 
of law, the experienced judgment of the Board 
is entitled to great weight. See Franks Bros. 
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Co. v. Labor Board, post, p. 702; Labor Board 
v. Southern Bell Co., 319 U. S. 50, 60, and 
cases cited; Labor Board v. Nevada Copper Co., 
316 U. S. 105, 106-107, and cases cited; cf. Dob- 
son v. Commissioner, 320 U. S. 489, 501, and 
cases cited.’’ (Italics ours.) 


[Cases Cited] 


See also Dixie Pine v. Commissioner, 320 
U. S. 516 at 519; compare Security Mulls v. 
Commissioner, 321 U. S. 281 at 286; and see 
cases collected in quotation from opinion 
in Herzfeld v. Federal Trade Commission, 
infra. 

The Second Circuit, which several times, 
on the authority of the Royal Milling deci- 
sion had modified orders of the Federal 
Trade Commission* has now recognized 
this in a series of opinions commencing with 
Herzfeld v. Federal Trade Commission, 140 
F. 2d 207, where Judge Learned Hand, 
for the court, said at page 209: 


“However, since Federal Trade Commission 
v. Royal Milling Co., supra, 288 U. S. 212, 53 
S: Ct. 9335; (77.0 Ed. 5706.5 wasy decided; the 
Supreme Court has as much circumscribed our 
powers to review the decisions of administra- 
tive tribunals in point of remedy, as they have 
always been circumscribed in the review of 
facts. Such tribunals possess competence in 
their special flelds which forbids us to disturb 
the measure of relief which they think neces- 
sary. In striking that balance between the 
conflicting interests involved which the remedy 
measures, they are for all practical purposes 
supreme, International Ass’n of Machinists v. 
National Labor Relations Board, 311 U. S. 72, 
82, 61 S. Ct. 83, 85 L. Ed. 50; Phelps Dodge 
Corp. v. National Labor Relations Board, 313 
U. S. 177, 198-200, 61 S. Ct. 845, 85 L, Ed. 1271, 
133 A. L, R. 1217; Virginia Electric & Power 
Co. v. National Labor Relations Board, 319 
U.S. 533, 541-543, 63 S. Ct. 1214, 88 L. Ed. 1568; 
Williams Motor Co. v. National Labor Rela- 
tions Board, 8 Cir. 128 F. 2d 960, 965. It is 
true that all these decisions concerned the La- 
bor Board, but that tribunal does not enjoy 
a position of peculiar authority, as the court 
has indicated in other connections, Gray v. 
Powell, 314 U. S. 402, 412, 413, 62 S. Ct. 326, 
86 L. Ed. 301; Dobson v. Commissioner, 320 
U. S. 489, 64 S. Ct. 239; Commissioner v. Hein- 
inger, 320 U. S. 467, 64S. Ct. 249. In contro- 
versies about trademarks, and _ particularly 
about trade-names and make-up, the question 
is almost always one of degree; i. e., how far 
the chance of deception outweighs the incon- 
venience, or worse, to the merchant inevitable 
in compelling him to change his mark, his 
name, or his package. The decree marks the 
compromise which the court thinks adequate 
and necessary; it is the resultant of those un- 
expressed determinants which collectively we 
conceal under the term ‘discretion.’ We do 
not forget that from time immemorial this duty 
has been entrusted to courts, but that is irrele- 


Court Decisions 
Jacob Siegel Co. v. FTC 


1 Bear Mill Mfg. Co. v. Federal Trade Com- 
mission (C. C. A. 2) 98 F. 2d. 67; Federal Trade 
Commission v. Sassoff (C, C. A. 2) 38 F, 24, 
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vant. Congress having now created an organ 
endued with the skill which comes of long 
experience and penetrating study, its conclu- 
sions inevitably supersede those of courts, which 
are not similarly endowed.”’ 


That was followed by Parke, Austin & 
Lipscomb v. Federal Trade Commussion, 142 
F. 2d 437, where Judge Chase said at pages 
441 and 442: 

“The petitioners are standing upon much 
firmer ground when they insist that this para- 
graph in the order is needlessly severe in its 
sweeping requirement that the words ‘Smith- 
sonian Institution’ must be eliminated from the 
corporate name of petitioner Smithsonian In- 
stitution Series, Inc. There may well be some 
alternative remedy less drastic but adequately 
effective which might satisfy the requirements 
of fairness and should be adopted. On this rec- 
ord, however, we cannot be sure that the Com- 
mission has abused its discretion in this respect, 
and only in that event should we interfere with 
its action.’’ 


The late case of Charles of the Ritz Dis- 

tributors Corporation v. Federal Trade Com- 
nussion (C. C. A. 2) 143 F. 2d, 676, in the 
same court, with opinion by Judge Clark, is 
to the same effect. The question, in con- 
nection with another administrative agency, 
the Securities &.Exchange Commission, has 
been before the First Circuit recently in 
American Power & L. Co. v. Securities and 
Exchange Commission, 141 F. 2d 606 where 
Judge Magruder for the court said at 
page 619: 
“It is not enough that some other remedy, sug- 
gested by petitioners, might accomplish the stat- 
utory purposes in whole or in part. The choice 
of remedy is a matter confided primarily to 
the expert Judgment of the Commission, and in 
this field the courts are quite properly loath 
to set up their own judgment in opposition to 
that of the administrative tribunal.’’ 


[Power of Commission to Prohibit Use of 
Name “Alpacuna” to Petitioner | 


It is evident, therefore, that the discretion 
as to the remedy in such controversy as this 
has now been vested in the Federal Trade 
Commission. That discretion has been ex- 
ercised to totally prohibit the use of the 
name “Alpacuna” to the petitioner. Since 
the Commission has such power, we are 
unable, in view of the evidence, to say that 
the power has been abused in this instance, 
though under the same facts and circum- 
stances, if we were still in control of the 
remedy, we would modify the order as above 
indicated. 


[Order to Cease and Desist Affirmed] 
Order affirmed. 


790; Fluegelman & Co. v. Federal Trade Com- 
mission (C. C. A. 2) 37 F. 2d, 59. 
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[7 57,314] Lekas & Drivas, Inc. v. Federal Trade Commission. 


In the United States Circuit of Appeals for the S d Circuit. No. 5. 
Term, 1944, Decided November 30, 1944. Cutie SCONE IEC va NO Saya gtoPet 


On petition to review an order of the Federal Trade Commission to cease and desist ~ 
from issuing advertisements of the virtues of olive oil, sold by the petitioner. 


A physician’s testimony that petitioner’s olive oil has no therapeutic value whatever 
except as a carrier for operative drugs; that comparison of olive oil with meat was mis- 
leading; that olive oil had no special benefits when used as a lubricant; that its vitamin 
content was negligible; and that it was not a tonic, is sufficient to support the Commission’s 
findings. However, the testimony does not support a finding that olive oil is wholly 
useless, as a laxative. The physician did say that its value as a laxative was slight. There- 
fore, the part of the order which prohibits misrepresentation “that respondent’s olive oil 
when taken internally, has any specific therapeutic value in the treatment or prevention 
of any disease or condition”, is supplemented by this suffix: “except a possible slight 


value as a laxative.” 


See Federal Trade Commission Act annotations, Vol. 2, { 6630.41, 6630.43, 6630.62, 6630.65, 


6630.75, 6630.82. 


Modifying and affirming Federal Trade Commission’s cease and desist order in 


Dkt. 4815. 
For petitioner: Henry Ward Beer. 
For respondent: R. P. Bellinger, 


Before L. Hann, Aucustus N. HAnp, and CuHaAssg, Circuit Judges. 


[Misrepresentation of Olive Oil] 


Per Curiam: The petitioner’s advertising 
matter very clearly implied that olive oil 
would of itself make people healthy; specifi- 
cally that it would prevent, or tend to pre- 
vent, appendicitis, gall stones, and bladder 
infections. Also that it had the vitamins 
A. E. and F. in substantial quantities; that 
it would cure skin irritations, neuralgia and 
rheumatism; stimulate the complexion and 
“tone up” the organs. According to the 
only witness sworn—a competent physician 
—all these claims were substantially false. 
It has no therapeutic value whatever except 
as a carrier for operative drugs; and except 
also that it possibly has some slight value 
as a laxative. It is a pure fat and therefore 
does have value as food, but the comparison 
made by the petitioner of olive oil with 
dried, or fresh, meats was wholly mislead- 
ing. As askin lubricant it may be of benefit 
when used in massage, but no more than 
any other lubricant. Its content of vitamins 
A. and E. is negligible, and there is no such 
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thing as vitamin F. It is not a “tonic,” 
in whatever sense that term may be used. 


[Physician’s Testimony Supports Findings 
Except for One Particular] 

All this appeared without contradiction, 
and was ample to support the findings and 
the order save in one particular. The Com- 
mission has the burden of proof, and, as we 
have already indicated, the testimony does 
not support a finding that olive oil is wholly 
useless, or even substantially useless, as a 
laxative. All that the expert would say 
about that was that its use was “slight, 
if any”; moreover, his later testimony was 
at least consistent with its having value for 
purposes of “elimination”. For this reason 
we think that the order: Article I(a), should 
be supplemented by this suffix: “except a 
possible slight value as a laxative.” 


[Order to Cease and Desist Modified and 
Affirmed) 
Order modified as above indicated, and, 
as modified, affirmed. 
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[157,315] L. C. Pennington v. Webb-Hammock Coal Company et al. 


In the Tennessee Supreme Court. 


Equity. December 2, 1944. 


In a general creditor’s suit against a coal producer, the Chancellor and the Court 
of Appeals offset against mortgage notes held by a coal distributor, an amount repre- 
senting commissions allegedly illegally exacted by the distributor from the producer 
as sales agent, out of proportion to the services rendered and illegal under the Bituminous 
Coal Act. The Supreme Court remands the case and directs that any recovery Of so- 
called excess commissions be disallowed, as the Bituminous Coa] Commission approved 
the sales agency contract and granted permission to pay commissions as stipulated in 
the contract. State courts have no jurisdiction to review such action of the Commission 
and to say that there was no such hearing before the Commission as the Bituminous 


Coal Act contemplated. 


See the Bituminous Coal Act of 1937, Vol. 1, | 3359, 3371. 


For complainant: Howard H. Baker, Huntsville, Tennessee. 
For Nashville Coal Co.: Ward R. Case, Jamestown, Tenn. 


Opinion 
[Facts of Case] 


GREEN, C. J.: A clear, general statement 
of this case is made in the opinion of the 
Court of Appeals as follows: 


“The bill was filed in this case on May 16, 
1942, as a general creditor’s bill against Webb- 
Hammock Coal Company a corporation. An 
attachment issued under flat of the Chancellor 
and was levied upon the mining equipment and 
other assets of the defendant corporation on 
May 16, 1942. Later, a Receiver was appointed 
and fhe bill was sustained as a general cred- 
{tor’s bill on July 30, 1942. Various parties 
have appealed from the adjudication of priori- 
ties and the Nashville Coal Company appeals 
from the Chancellor’s holding that its deed of 
trust upon the physical assets of Webb-Ham- 
mock Coal Company was defectively acknowl- 
edged for registration and is not entitled to 
priority, also from the decree of the Chancellor 
holding it liable for $10,646.41 representing com- 
missions illegally exacted by Nashville Coal 
Company from Webb-Hammock Coal Company 
as sales agent, the Chancellor being of opinion 
the commissions charged were to that extent 
out of proportion to the services rendered and 
illegal under the Bituminous Coal Act of 1937 
(Title 15 U. S. C. A., Section 828, et seq.) and 
rules and regulations promulgated by the Bi- 
tuminous Coal Commission. This amount was, 
accordingly, off-set against the mortgage notes 
of Nashville Coal Company, held to be a general 
unsecured debt of Webb-Hammock Coal Com- 
pany. 

“The Receiver has also appealed from the 
decree of the Chancellor overruling the conten- 
tion of the Receiver and various creditors, also 
appellants, that the Nashville Coal Company is 
liable, as a partner or joint adventurer of the 
Webb-Hammock Coal Company, for all the debts 
of the later. Other questions arise upon the 
claims of injured workmen and their dependents 
under the Workmen’s Compensation Statute, the 
Chancellor having held such claims not entitled 
to priority.’’ 


The Court of Appeals affirmed the decree 
of the chancellor in two particulars. The 


latter Court reduced the recovery of illegal 
commissions from Nashville Coal Company 
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in favor of the receiver and modified the 
chancellor's holding that claims of injured 
workmen and their dependents under the 
workmen’s compensation law were not en- 
titled to priority. 

All the parties involved have filed peti- 
tions for certiorari to review the decree of 
the Court of Appeals insofar as they were 
adversely affected. These petitions were 
granted and we have heard full argument. 

[A portion of the opinion, holding that 
it is not permissible for Nashville Coal Com- 
pany to assert that the trust deed was not 
executed by Webb-Hammock Coal Com- 
pany, is omitted as irrelevant to the scope 
of the Service.] 


[Assignment of Error] 


Nashville Coal Company assigns for error 
the action of the lower courts in allowing 
recovery by the receiver of Webb-Hammock 
Coal Company of a portion of sales com- 
missions paid by the latter to the former 
under a sales agency contract entered into 
between the two corporations. This action 
of the lower courts was based on the propo- 
sition that the commissions charged were 
excessive, out of proportion to services ren- 
dered, and that the excess charge was an 
illegal exaction under the Federal Bituminous 
Coal Act of 1937, 15 U. S. C. A., § 828 et seq. 


[Argument of Nashville Coal Company] 


It is argued in behalf of Nashville Coal 
Company that the sales agency contract 
was submitted to the Federal Coal Com- 
mission and under its rules approved by 
that body, and that accordingly the terms of 
that contract are not open to question in 
this case. It seems to us that this is true. 


[Opinion of Court of Appeals] 


The Court of Appeals was of opinion that 
there was no such hearing on this matter 
before the Commission as the Bituminous 
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Coal Act contemplated and the Commis- 
sion could not properly be said to have 
sanctioned the contract. 


[Provisions of Coal Act] 


Paragraph 13 of subsection (i) of § 833 
of the Act forbids the employment of “any 
person or appointing any sales agent, at 
a compensation obviously disproportionate 
to the ordinary value of the service or serv- 
ices rendered, and whose employment or 
appointment is made with the primary in- 
tention and purpose of securing preferment 
with a purchaser or purchasers of coal.” 

The foregoing was by way of prohibiting 
an unfair method of competition. This was 
one of the several practices specifically de- 
nounced by the Act as unfair competition. 


The first section of the Act states its 
object to be the “regulation of the prices 
thereof (bituminous coal) and of unfair 
methods of competition.” The statute thus 
appears to have been enacted for the benefit 
of producers and distributors of coal and 
of consumers of coal. Creditors of a pro- 
ducer do not seem to be within the pro- 
tection of the statute. 


If the statute is applicable to this case, 
we must consider other provisions thereof. 
When the Commission came to make rules 
for the administration of the Act it was 
provided, among other things, in Rule 4(A) 
that all contracts for the appointment of 
sales agents should be in writing and set 
forth all the terms and conditions of the 
agreement, including the amount or basis of 
the sales agent’s commission, and that they 
be filed with the Commission. 


[Letter from Bituminous Coal Division] 


Action taken by Nashville Coal Company 
and Webb-Hammock Coal Company in an 
endeavor to comply with this rule and the 
action of the Commission appears in the 
record in a letter from the acting director 
of the Bituminous Coal Division at Wash- 
ington to counsel for the receiver of Webb- 
Hammock Coal Company. This letter is 
as follows: 


“UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BITUMINOUS COAL DIVISION 
WASHINGTON 

September 12, 1942 
Howard H. Baker, Esq., 
Attorney for the Receiver of Webb-Hammock 
Coal Co., 
Huntsville, Tennessee 
My dear Mr. Baker: 

Réference is made to your letter of Septem- 
ber 2, 1942, relating to the sales agency agree- 
ment between Webb-Hammock Coal Company 
and Nashville Coal Company, dated October 8, 
1940. 
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Although the Webb-Hammock Coal Company 
filed no written application for permission to 
pay commissions in excess of the amounts pre- 
scribed as maximum discounts, the records of 
the Division show that such a written request 
was made by the Nashville Coal Company and 
its attorneys conferred with members of the 
Division’s Legal Staff thereon. Deficiencies in 
the contract were pointed out, and on Febru- 
ary 21, 1941, Mr. Kirby L. Phillyps, Secretary 
of Webb-Hammock Coal Company, submitted 
to the Division a letter dated February 12, 1941, 
from Nashville Coal Company, Inc., to Webb- 
Hammock Coal Company, proposing a modifica- 
tion of the said sales agency contract, which 
modification was indorsed by Mr. Phillyps, as 
follows: ‘Accepted: Kirby L. Phillyps, Secty.’ 

In view of the fact that this modification was 
submitted by the Secretary of Webb-Hammock 
Coal Company in connection with the request 
made by Nashville Coal Company, it was con- 
sidered by the Division as a ratification by 
Webb-Hammock Coal Company of the applica- 
tion filed by Nashville Coal Company, and per- 
mission to pay the commissions as stipulated 
in the agency contract was granted by virtue 
of lapse of 30 days, as provided by the Rule. 

The modification referred to qualified the 
clause relating to the payment of commissions 
payable to Nashville Coal Company, to-wit, ‘ten 
(10) per cent of the realization on all coal sold 
by the sales agent,’ after deducting commissions 
to salesmen and/or discounts allowed jobbers 
and five (5) per cent of the net realization on 
all coal sold by the ‘producer’, by limiting the 
amount of discounts which could be allowed 
on coal sold by the sales agent to distributor to 
the maximum discounts prescribed by the Divi- 
sion, and by limiting the amount of salesmen’s 
commissions to 10 cents per ton. Such discounts 
and salesmen’s commissions are in addition to 
the 10 per cent commission payable to the sales 
agent. 

With respect to your inquiry if it would be 
proper to take my deposition by interrogatories 
as to ‘the quantity of coal sold, the price re- 
ceived, and the destinations, or whether these 
facts (should) be established by one of the Re- 
gional Directors or Managers of one of the 
offices of the Division,’ it is not only the policy 
of the Division to prohibit its personnel from 
voluntarily testifying in private litigation con- 
cerning the administration of the Coal Act, but 
the compilation of the data referred to would be 
such a voluminous task as to seriously inter- 
fere with the activities of the Division. 

I enclose certified copies of the Marketing 
Rules and Regulations and the Rules and Regu- 
lations for the Registration of Distributors. The 
Bituminous Coal Act of 1937 is found in Chapter 
127, 50 Stat. 72-91, U. S. C. A. Title 15, Section 
828-851. 

Sincerely yours, 
Dan H. Wheeler, 
Acting Director.’’ 


[Sales Agency Contract Rightly Assumed 
Valid after Commission's Action] 


In our opinion, after the action of the 
Commission as disclosed in the foregoing 
letter, Nashville Coal Company and Webb- 
Hammock Coal Company were entitled to 
proceed upon, the assumption that the sales 
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agency contract was valid and that the for- 
mer company had a right to collect or 
retain the compensation stipulated. 


[Other Provisions of Coal Act] 


Section 836(a) of the Bituminous Coal 
Act provides: 


“All rules, regulations, determinations, and 
promulgations of any district board shall be 
subject to review by the Commission upon ap- 
peal by any producer and upon just cause shown 
shall be amenable to the order of the Commis- 
sion; and appeal to the Commission shall be a 
matter of right in all cases to every producer 
and to all parties in interest, including any 
State or any politica] subdivision thereof.’’ 


Section 836(b) provides that, 


“Any person aggrieved by an order issued by 
the Commission in a proceeding to which such 
person is a party may obtain a review of such 
order in the Circuit Court of Appeals of the 
United States, within any circuit wherein such 
person resides or has his principal place of 
business, or in the United States Court of Ap- 
peals for the District of Columbia, by filing in 
such court, within sixty days after the entry 
of such order, a written petition praying that 
the order of the Commission be modified or set 
aside in whole or in part.”’ 


Section 836(d) provides, 


“The jurisdiction of the Circuit Court of Ap- 
peals of the United States or the United States 
Court of Appeals for the District of Columbia, 
as the case may be. to enforce, set aside, or 
modify orders of the Commission shall be ex- 
clusive.’’ 
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[No Jurisdiction in State Courts to Review 
Action of Commission] 

It appearing from the letter of the_di- 
rector of a Division of the Bituminous Coal 
Commission that such body considered that 
it had granted permission to pay commis- 
sions as stipulated in the agency contract, 
it does not seem to us, under § 836(d), 
supra, that the State courts had any juris- 
diction to review such action and to say 
that it was not duly considered. 


[Recovery of Excess Commissions 
Disallowed] 


It follows that the decree of the Court 
of Appeals will be modified in this respect 
and any recovery of so-called excess com- 
missions by the receiver from Nashville 
Coal Company will be disallowed. 

[A portion of the opinion, holding that 
the Webb-Hammock Coal Company and 
Nashville Coal Company were not joint 
adventurers, and that the whole of, work- 
men’s compensation claims are entitled to 
priority of payment out of the employer's 
assets as against the employer’s general 
creditors, is omitted as irrelevant to the 
scope of the Service.] 

The decree of the Court of Appeals will 
be modified as herein indicated and this 
cauge remanded to the chancery court of 
Scott County for proceedings consonant 
with this opinion. The costs of appeal will 
be paid out of the insolvent estate and other 
costs will be taxed by the chancellor. 


[7 57,316] United States v. Crescent Amusement Company, Rockwood Amusement 


Company, Cherokee Amusements, Inc., et al. 


Dkt. 17. 


United States v. Crescent Amusement Company, Rockwood Amusement Company, 


Cherokee Amusements, Inc., et al. Dkt. 18. 


Crescent Amusement Company, Cumberland Amusement Company, Lyric Amuse- 
ment Company, Inc., et al., v. United States. Dkt. 19. 


In the Supreme Court of the United States. Dkts. 17, 18 and 19, October Term, 1944. 


December 11, 1944. 


Appeals from the District Court of the United States for the Middle District of 


Tennessee. 


An appeal from a civil anti-trust judgment was premature and is dismissed when the 
appeal was applied for and allowed while motions to amend the findings were pending. 


Motions to amend findings toll the time to appeal when the 
However, as the premature appeal is a nullity, the District 


raise questions of substance. 
ourt does not lose jurisdiction 


of the case and may allow a subsequent appeal made within sixty days of the ruling on the 


motions to amend the findings. 


The findings in a civil anti-trust proceeding are wholly adequate to establish that the 


business of motion picture exhibitors involves a regular interchange of films in interstate 
commerce. That course of business may be sufficient to make the Sherman Act applicable 
to the business of exhibiting motion pictures. 


Action by a combination of motion picture exhibitors to use their buying power to 
obtain an agreement with a distributor whereby commerce with a competing exhibitor is 
suppressed or restrained is a conspiracy in restraint of trade and a conspiracy to monopo- 
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U. S. v. Crescent Amusement Co. et al. 
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lize a part of the trade or commerce among the stat h ich i ibi 
pee Rant! Mheitrade er g es, each of which is prohibited by the 


The generality of a provision of an anti-trust decree prohibiting defendant exhibitors 
from acquiring financial interests in additional theatres in any town where there already is ' 
a theatre unless the owner should voluntarily offer to sell, and when none of the exhibitors 
is guilty of certain prohibited practices, bids fair to call for a retrial of a Sherman Act case 
any time a citation for contempt is issued. On appeal by the United States, in order to 
protect the public interest more adequately, the decree is revised to prohibit future acquisi- 
tions of a financial interest in additional theatres “except after an affirmative showing that 
such acquisition will not unreasonably restrain competition.” 


Provisions of an anti-trust decree enjoining motion picture exhibitors from making 
franchises with certain distributors with the purpose and effect of maintaining their theatre 
monopolies and preventing independent theatres from competing with them, from com- 
bining, in licensing films, their closed towns with their competitive situations for the pur- 
pose and with the effect of compelling the major distributors to license films on a 
non-competitive basis in competitive situations and to discriminate against the independ- 
ents, and from conditioning the licensing of films in any competitive situation upon the 
licensing of films in any other theatre situation, are affirmed over defendants’ objections 
that these provisions will aggrandize the distributors at the expense of the exhibitors, that 
if such measures are taken they should be taken against the distributors, that they deprive 
the exhibitors of group purchasing power, that the franchise agreements are normal and 
necessary, and that the provisions are so vague and general as to greatly burden the con- 
duct of these businesses. Congress has declared that the rule of trade and commerce should 
be competition, not combination, and the courts cannot refuse to sustain a decree because 
by some other measure of the public good the result may not seem desirable. The fact that 
franchise agreements and the licensing system could be lawfully used does not mean that 
defendants may not leave the court unfettered when the chief weapons used by the combi- 
nation in its unlawful warfare were the fran ise agreements and the licensing system. 
When it is hard to see how the decree could be made less general and more specific, it is 
a burden which those who have violated the Act must carry. The fact that there may be 
somewhere in the background a greater conspiracy is no warrant for a refusal to deal with 
the lesser one which is before the court. 


Provisions of an anti-trust decree requiring each corporate motion picture exhibitor to 
divest itself of the ownership of any stock or other interest in any other corporate defend- 
ant or affiliated corporation, and requiring certain individuals to resign as officer of any 
affiliated corporation except one, are affirmed over defendants’ objections that these provi- 
sions exceed any reasonable requirement for the prevention of future violations, and that 
they are therefore punitive. The Government should not be confined to an injunction 
against further violations. Dissolution of the combination will be ordered where the crea- 
tion of the combination is itself the violation. The fact that minority stockholders of the 
affiliated companies are not parties to the suit is no legal barrier to a separation of the 
companies. 

See the Sherman Act annotations, Vol. 1, {| 1021.536, 1021.597, 1220.279, 1610.411, 1610.450, 
1610.601. 


Dismissing one appeal, and affirming in part and reversing in part a judgment of DC 
Tenn., reported at 1941-1943 Court Decisions Supp. ff 52,924. 


For the United States: Charles Fahy, Solicitor General; Wendell Berge, Assistant 
Attorney General; Charles H. Weston, Robert L. Wright, Chester T. Lane, Special 
Assistants to the Attorney General. 


For appellees: George H. Armistead, Jr.; William Waller; D. L. Lansden, of Armi- 
stead, Waller, Davis & Lansden, Nashville, Tenn. 


Amicus curiae: Morris L. Ernst, for the Society of Independent Motion Picture 
Producers. 
Mr. Justice Doucras delivered the opinion of the Court. 


[Prior Proceedings] 


The United States brought this civil suit 
against nine affiliated companies (whom we 
will call the exhibitors) operating motion pic- 
ture theaters in some 70 small towns in Ala- 
bama, Arkansas, Kentucky, Mississippi, and 
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Tennessee; against certain officers of these 
companies; and against eight major distribu- - 
tors of motion picture films, charging them 
with a conspiracy unreasonably to restrain in- 
terstate trade and commerce in motion-picture 
films and to monopolize the exhibition of 


q 57,316 


37,570 


films in this area in violation of §1 and §2 
of the Sherman Act. 26 Stat. 209, 15 U.S.C. 
§§ 1, 2. The suit was dismissed against five 
of the distributors on motion of the United 
States.2 Of the other three the Court found 
that only one had violated the Sherman Act. 
The court also found that seven of the ex- 
hibitors and three of the individual defendants 
had violated the Sherman Act substantially 
as charged. It entered a decree against 
them. From the judgment entered the United 
States, six of the exhibitors, and three indi- 
vidual defendants appeal directly to this 
Court under §2 of the Act of February 11, 
1903, 32 Stat. 823, 15 U. S. C. § 29 and § 238 
of the Judicial Code, as amended by the Act 
of February 13, 1925, 43 Stat. 936, 938, 28 
WE SmG#S845) 


[Appeal in Dkt. 17 Held Premature; 
Appellant May Rely on Later 
Appeal in Dkt. 18] 


I. Before we come to the merits there is 
a preliminary question as to whether the 
appeal of the United States in No. 17 is 
premature. The District Court entered a 
final judgment in this case on May 17, 1943. 
On the sixtieth day after judgment there 
were motions pending to amend the find- 
ings. On that day the appeal was applied 
for and allowed. On August 30, 1943, the 
court ruled on the motions to amend its find- 
ings. Within sixty days thereafter the United 
States applied for the appeal in No. 18 and 
it was allowed. The appeal in No. 17 was 
filed here at the same time as that in No. 18. 
The appellees move to dismiss No. 17 on 
the ground that it was premature and to 
dismiss No. 18 on the ground that the Dis- 
trict Court by allowing the first appeal lost 
jurisdiction of the cause and was without 
power to allow a further appeal. We think 
the motion to dismiss the appeal in No. 17 
must be granted and the motion to dismiss 
the appeal in No. 18 denied. 


The motion to amend the findings tolled 
the time to appeal if it was not addressed to 
“mere matters of form but raised questions 
of substance” e.g., if it sought a “‘reconsider- 
ation of certain basic findings of fact and 
the alteration of the conclusions of the court.” 
Leishman v. Associated Electric Co., 318 U. S. 
203, 205. An examination of the motion 
makes plain that matters of substance were 
raised. The appeal in No. 17 was accord- 


1This was done after a consent decree had 
been entered against five of the major distribu- 
tors in United States v. Paramount Pictures, 
Inc. This dismissal did not eliminate the charge 
that these distributors had conspired with the 
defendant exhibitors to restrain and monopolize 
trade. And some of the distributors, though dis- 
missed from the case, were found to be co- 
conspirators with the exhibitors in making fran- 
chise agreements and in licensing films for the 
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ingly premature. Zimmern v. United States, 
298 U. S. 167. But it does not follow that 
the District Court had no jurisdiction to 
allow the appeal in No, 18. An appeal can 
hardly be premature (and therefore a nullity) 
here and yet not premature (and therefore 
binding) below. Under these circumstances 
an appellant may rely upon the later appeal 
(Oho Public Service Co. v. Fritz, 274 U. S. 
12) and not run the risk of losing an appel- 
late review on the appeal first allowed. Cf. 
Wilenta v. Sovereign Camp, 306 U.S. 573. 


[Facts of Case] 


II. We turn to the merits. Crescent, the 
principal exhibitor,? owns 50% of the stock of 
Cumberland and Lyric. The majority of 
Crescent’s stock is owned by defendant 
Sudekum, by certain of his relatives, and by 
defendants Stengel and Baulch. Prior to 
1937 Crescent owned almost two-thirds of 
the stock of Muscle Shoals; since that time 
Muscle Shoals was run as a partnership in 
which Sudekum’s wife had a half-interest. 
Defendant Stengel, Sudekum’s son-in-law, 
is the record holder of all of Rockwood’s 
stock. Rockwood owns 50% of the stock of 
Cherokee andKentucky and of five other 
theatre corporations. Rockwood was op- 
erated as a “virtual branch” of the Crescent 
business under the immediate supervision of 
Stengel. Sudekum is president of Crescent, 
Cumberland, and Lyric; Stengel is an officer 
and director of Kentucky and Cherokee. 
Sudekum was paid $200 a week by Cherokee 
“for his advice and assistance in running the 
business.” Each of these companies was an 
exhibitor operating motion picture theatres. 


In the five-year period ended in August 
1939 when this bill was filed the exhibitors 
experienced a rather rapid growth—in the 
number of towns where their theatres were 
operated; in the number of towns where 
they operated without competition; in their 
earnings and surplus. The United States 
claims that that growth was the product of 
restraint of trade in violation of §1 of the 
Sherman Act and of monopolistic practices 
in violation of § 2. 


[Violations Found by District Court] 


The District Court found that each of the 
seven exhibitors had violated the Sherman 
Act by 


purpose of maintaining the exhibitors’ theatre 
monopolies and of preventing the independents 
from competing. 

2Crescent is used for Crescent Amusement Co.; 
Cumberland for Cumberland Amusement Co.: 
Lyric for Lyric Amusement Co., Inc.; Cherokee 
for Cherokee Amusements, Inc.; Kentucky for 
Kentucky Amusement Co., Inc.; Muscle Shoals 
for Muscle Shoals Theatres; and Rockwood for 
Rockwood Amusement Co. 
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“A. Creating and maintaining an unreason- 
able monopoly of the business of operating 
theatres in the towns of Tennessee, Northern 
Alabama, and Central and Western Kentucky, in 
which each has theatres. 

“B. Combining its closéd towns with its com- 
petitive situations in licensing films for the pur- 
pose and with the effect of compelling the major 
distributors to license films on a non-competitive 
basis in competitive situations and to discrimi- 
nate against its independent competitors in 
licensing films. 

“C. Coercing or attempting to coerce inde- 
pendent operators into selling out to it, or 
to abandon plans to compete with it by preda- 
tory practices.’’ 


The court found that these violations were 
effected (a) by combining with each other 
and with certain major distributors in mak- 
ing franchises, i.e., term contracts for the 
licensing of films, with the purpose and 
effect of maintaining their theatre monopolies 
and preventing independents from compet- 
ing with them; (b) by combining with each 
other for the purpose of dividing the terri- 
tory in which theatres might be operated by 
any of them; (c) by combining with each 
other for the purpose and with the effect of 
eliminating, suppressing, and preventing in- 
dependents from competing in the territory 
in which each operated; and (d) by com- 
bining with each other and with certain 
major distributors in licensing films for the 
purpose and with the effect of maintaining 
their theatre monopolies and preventing in- 
dependents from competing with them. 
Three of the individual defendants were 
found to have participated actively in these 
violations. 


[Interchange of Films in Interstate Commerce] 


Interstate commerce was found to haye 
been employed in consummating the con- 
spiracy. In the selling season each year the 
distributor’s salesmen solicit contracts from 
the exhibitors for the distributor’s approval 
by the home office. As the films are re- 
leased for exhibition prints are sent to the 
numerous exchanges located in various states 
and delivered by them to the exhibitors in 
their respective areas.” The exhibitor ordi- 
narily returns the print to the distributor’s 
exchange from which it is supplied to other 
theatres. The findings are wholly adequate 
to establish that the business of the exhibi- 
tors involves a regular interchange of films 
in interstate commerce. As we Shall see, 
that course of business may be sufficient to 
make the Sherman Act applicable to the 
business of exhibiting motion pictures. IJn- 
terstate Circuit v. United States, 306 U. S. 
208. Cf. Binderup v. Pathe Exchange, 263 
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U.S. 291. The crucial issues in the present 
case relate to the evidence and the appro- 
priateness of the decree. 


[Failure to Prove Allegations Not Assigned 
as Error; Subsidiary Findings 
Not in Error] 


III. The defendants assert that the United 
States failed to prove the allegations of the 
complaint as amplified by the bill of parti- 
culars. But no such error was assigned. 
The only assignments on this phase of the 
case relate to subsidiary findings which are 
parts of sixteen of the one hundred and 
eighty-seven findings of fact contained in 
one hundred and twenty printed pages. 
Hence they are the only ones we will con- 
sider. Seaboard Air Line Ry. Co. v. Watson, 
287 U. S. 86, 91; E. R. Squibb & Sons v. 
Mallinckrodt Chemical Works, 293 U. S. 10; 
Rule 9, 275 U. S. 600. We have examined them 
and conclude that they do not constitute 
reversible error. If any modifications were 
made in these subsidiary findings they would 
not be basic or essential ones. 


[Use of Buying Power to Eliminate 
Competition and Acquire 
Monopoly] 


The crux of the government’s case was 
the use of the buying power of the combi- 
nation for the purpose of eliminating com- 
petition with the exhibitors and acquiring a 
monopoly in the areas in question. There 
was ample evidence that the combination 
used its buying power for the purpose either 
of restricting the ability of its competitors 
to license films or of eliminating competition 
by acquiring the competitor’s property or 
otherwise. For example, the defendants 
would insist that a distributor give them 
monopoly rights in towns where they had 
competition or else defendants would not 
give the distributor any business in the 
closed towns where they had no competi- 
tion. The competitor not being able to re- 
new his contract for films would frequently 
go out of business or come to terms and sell 
out to the combination with an agreement 
not to compete for a term of years. The 
mere threat would at times be sufficient and 
cause the competitor to sell out to the com- 
bination ‘‘because his mule was scared.” In 
that way some of the affiliates were born. 
In summarizing various deals of this charac- 
ter the District Court said, “Each of these 
agreements not to compete with Crescent or 
its affiliates in other towns extended far be- 
yond the protection of the business being 
sold, and demonstrated a clear intention to 


eS AE Oe ee eee ee eee eee ee eee 


3 The defendant exhibitors during the five year 
period preceding the filing of this suit paid 
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monopolize theatre operation wherever they 
or their affiliates secured a foothold.” * 

The same type of warfare was waged with 
franchise contracts with certain major dis- 
tributors covering a term of years. These 
gave the defendants important exclusive film- 
licensing agreements. Their details varied. 
But generally they gave the defendant exhib- 
itors the right to first-run exhibition of all 
feature pictures which they chose to select in 
their designated towns. Clearances over the 
same or nearby towns were provided, 4. e. a 
time lag was established between the showing 
by the defendant exhibitors and a subsequent 
showing by others. The opportunity of com- 
petitors to obtain feature pictures for subse- 
quent runs was further curtailed by repeat 
provisions which gave the defendant exhibi- 
tors the option of showing the pictures in 
their theatres a second time. In reviewing 
one of these franchise agreements the Dis- 
trict Court concluded, ‘The repeat-run clause 
in the franchise was completely effective in 
preventing the sale of a second-run of any 
Paramount features to any opposition theatre.” 

We are now told, however, that the inde- 
pendents were eliminated by the normal 
processes of competition; that their theatres 
were less attractive; that their service was 
inferior; that they were not as efficient 
businessmen as the defendants. We may 
assume that if a single exhibitor launched 
such a plan of economic warfare he would 
not run afoul of the Sherman Act.’ But the 
vice of this undertaking was the combina- 
tion of several exhibitors in a plan of con- 
certed action. They had unity of purpose 
and unity of action. They pooled their buy- 
ing power for a common end. It will not 


‘ The expansion of the combination during this 
period was summarized by the District Court as 
follows: 

“On August 11, 1934, the defendant exhibitors 
and their affiliates operated in thirty-two towns 
in Tennessee, (excluding Nashville) Kentucky, 
and Alabama, in six of which they had compe- 
tition. On August 11, 1939, the defendant ex- 
hibitors and their affiliates with the exception 
of Strand, heretofore dismissed as a defendant, 
operated in seventy-eight towns in Tennessee 
(excluding Nashville), Kentucky, Alabama, and 
North Carolina, in five of which they had com- 
petition, and the only towns in which they have 
competition today outside of Nashville, are Gads- 
den, Alabama, Harriman, Gallatin and McMin- 
ville, Tennessee, and Franklin, Kentucky, In 
two of these towns—Gadsden, Alabama, and 
Harriman, Tennessee, the independent theatres 
have opened since the filing of this suit and 
two more—Franklin, Kentucky and Gallatin, 
Tennessee—are towns which Crescent entered 
less than two years before the filing of this 
suit. 

“Of the forty-five towns in Tennessee listed in 
the 1940 census as having populations between 
2,500 and 10,000, Crescent and its affiliates now 
operate theatres in all but nine. The independ- 
ents operating in three of those nine towns have 


q 57,316 


Court Decisions 
U.S. v. Crescent Amusement Co. et al. 


12-14-44 
Report 61 


do to analogize this to a case where pur- 
chasing power is pooled so that the buyers 
may obtain more favorable terms. The plan 
here was to crush competition and to build 
a circuit for the exhibitors. The District 
Court found that some of the distributors 
were co-conspirators on certain phases of the 
program. But we can put that circumstance 
to one side and not stop to inquire whether 
the findings are adequate on that phase of 
the case. For it is immaterial whether the 
distributors technically were or were not 
members of the conspiracy. The showing 
of motion pictures is of course a local affair. 
But action by a combination of exhibitors 
to obtain an agreement with a distributor 
whereby commerce with a competing exhib- 
itor is suppressed or restrained is a con- 
spiracy in restraint of trade and a conspiracy 
to monopolize a part of the trade or com- 
merce among the States, each of which is 
prohibited by the Sherman Act. And as we 
have said, the course of business which in- 
volves a regular exchange of films in inter- 
state commerce is adequate to bring the 
exhibitors within the reach of the Sherman 
Act. Interstate Circuit v. United States, supra. 


[Evidence Sufficient] 


The exhibitors, however, claim that the 
findings against them on the facts must fall 
because of improper evidence. The evidence 
to which this objection is directed consists 
of letters or reports written by employees 
of certain of the major distributors to other 
employees or officers in the same company 
stating reasons why the distributor was dis- 
criminating against an independent in favor 


already been approached by Sudekum emissaries 
with the suggestion that they sell to one of the 
defendant exhibitors.”’ 

Their financial growth was found to be ‘‘out 
of all proportion”’ to their physical expansion: 

“During the five-year period immediately pre- 
ceding the suit, the Crescent and Rogkwood 
companies each experienced a phenomenal 
growth in earnings and surplus which was out 
of all proportion to the increase in gross re- 
ceipts and gross assets resulting from physical 
expansion of the business and improving gen- 
eral economic conditions. During the five-year 
fiscal period from June 30, 1934 to June 30, 1939, 
Crescent’s total assets were less than doubled, 
but its surplus was increased thirty times, Dur- 
ing the last fiscal year of said period its gross 
receipts were less than twice the amount of its 
gross receipts for the first fiscal year of said 
period, but its net profits (exclusive of divi- 
dends received) were more than five times those 
of the first year. During the five-year period, its 
net earnings (exclusive of dividends received) 
averaged about 35 per cent per annum, on its 
capitalization.’’ 

5A union of the exhibitor with a distributor 
in such a program would of course constitute 
a conspiracy under the Sherman Act as held in 
Interstate Circuit v. United States, 306 U. S. 208. 
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of the defendants. The United States asserts 
that these letters or reports were declara- 
tions of one conspirator in furtherance of 
the common objective and therefore admis- 
sible as evidence against all under the rule 
of Hitchman Coal & Coke Co. v. Mitchell, 245 
U. S. 229, 249. And it is argued that it makes 
no difference that these distributors were 
dismissed out of the case (Delaney v. United 
States, 263 U. S. 586, 590) since they were 
charged with being co-conspirators and since 
the findings are with certain exceptions ade- 
quate to support the charge. We do not 
come to that question. The other evidence 
established the position of the distributors 
and their relations to the theatres involved, 
what the distributors in fact did, the com- 
bination of the defendants, the charact=r and 
extent of their buying power, and how it 
was in fact used. This other evidence was 
sufficient to establish the restraints of trade 
and monopolistic practices; the purpose, 
character, and extent of the combination are 
inferable from it alone. Thus even if error 
be assumed in the introduction of the letters 
and reports, the burden of showing preju- 
dice has not been sustained 


[Findings Are Supported by Evidence] 


The defendants finally object to the find- 
ings on the ground that they were mainly 
taken verbatim from the government’s brief. 
The findings leave much to be desired in 
light of the function of the trial court. See 
United States v. Forness, 125 F. 2d 928. 942- 
943. But they are nonetheless the findings 
of the District Court. And they must stand 
or fall depending on whether they are sup- 
ported by evidence. We think they are. 


IV. The major controversy here has turned 
on the provisions of the decree. 


[Decree Revised as to Acquisition of 
Additional Theatres] 


A. Objections of the United States. The 
United States objects to the provision of the 
decree that no defendant exhibitor shall ac- 
quire a financial interest in any additional 
theatre outside Nashville in any town where 
there already is a theatre “unless the owner 
of such theatre should voluntarily offer to 
sell same to either of the exhibitor defend- 
ants, and when none of said defendants, 
their officers, agents or servants are guilty 
of any of the acts or practices prohibited by 
paragraph nine (9) hereof.” Paragraph 9 
referred to enjoins the defendants “from 
coercing or attempting to coerce independ- 
ent operators into selling out to it, or to 
abandon plans to compete with it by preda- 
tory practices.” It asks that there be sub- 
stituted for that provision one which the 
District Court had earlier approved restrain- 
ing such acquisitions “except after an affrm- 
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ative showing that such acquisition will not 
unreasonably restrain competition.” 


The Court at times has rather freely mod- 
ified decrees in Sherman Act cases where it — 
approved the conclusions of the District 
Court as to the nature and character of the 
violations. Standard Oil Co. v. United States, 
221 U.S. 1, 78-82. United States v. American 
Tobacco Co., 221 U. S. 106, 184-188. We 
recognize however that there is a wide range 
of discretion in the District Court to mould 
the decree to the exigencies of the particular 
case; and where the findings of violations 
are sustained, we will not direct a recasting 
of the decree except on a showing of abuse 
of discretion. See Ethyl Gasoline Corp. v. 
United States, 309 U. S. 436, 461; United 
States v. Bausch & Lomb Co., 321 U. S. 707, 
725, 728. We think this is a case where we 
should act lest the public interest not be 
adequately protected by the decree as cast. 


The generality of this provision of the 
decree bids fair to call for a retrial of a Sher- 
man Act case any time a citation for con- 
tempt is issued. The crucial facts in each 
case would be subtle ones as is usually true 
where purpose and motive are at issue. This 
type of provision is often the only practical 
remedy against continuation of illegal trade 
practices. But we are dealing here with a 
situation which permits of a more select 
treatment. The growth of this combine has 
been the result of predatory practices con- 
demned by the Sherman Act. The object of 
the conspiracy was the destruction or ab- 
sorption of competitors. It was successful 
in that endeavor. The pattern of past con- 
duct is not easily forsaken. Where the pro- 
clivity for unlawful activity has been as mani- 
fest as here, the decree should operate as an 
effective deterrent to a repetition of the unlaw- 
ful conduct and yet not stand as a barrier to 
healthy growth on a competitive basis. The 
acquisition of a competing theatre termi- 
nates at once its competition. Punishment 
for contempt does not restore the competi- 
tion which has been eliminated. And where 
business have been merged or purchased 
and closed out it is commonly impossible to 
turn back the clock. Moreover if the Dis- 
trict Court were to supervise future acquisi- 
tions in this case, it would not be undertaking 
an onerous and absorbing administrative 
burden. The burden would not seem more 
onerous than under the alternative provision 
where in substance the issue would be viola- 
tion of the Sherman Act vel non. 


These considerations impel us to conclude 
that the decree should be revised so as to 
prohibit future acquisitions of a financial in- 
terest in additional theatres outside of Nash- 
ville “except after an affirmative showing 
that such acquisition will not unreasonably 
restrain competition.” 
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[Prohibitions Relating to Franchise 
Agreements | 


B. Objections of the Defendants. (1) The 
decree enjoins the defendant exhibitors from 
making franchises with certain distributors 
“with the purpose and effect of maintaining 
their theatre monopolies and preventing in- 
dependent theatres from competing with 
them” and from entering into “any similar 
combinations and conspiracies having simi- 
lar purposes and objects”. The decree also 
enjoins them from combining, in licensing 
films, their closed towns with their competi- 
tive situations “for the purpose and with the 
effect of compelling the major distributors 
to license films on a non-competitive basis 
in competitive situations and to discriminate” 
against the inde»endents. The decree also 
enjoins each defcndant exhibitor “from con- 
ditioning the licensing of films in any com- 
petitive situation (outside Nashville) upon 
the licensing of films in any other theatre 
situation.” 

It is argued that these provisions will ag- 
grandize the distributors at the expense of 
the exhibitors, that if such measures are 
taken they should be taken against the dis- 
tributors, that they deprive the exhibitors of 
group purchasing power, that the franchise 
agreements are normal and necessary both 
for distributors and exhibitors, and that 
these provisions of the decree are so vague 
and general as to greatly burden the con- 
duct of these businesses. 


It is not tor us, however, to pick and 
choose between competing business and eco- 
nomic theories in applying this law. Con- 
gress has made that choice. It has declared 
that the rule of trade and commerce should be 
competition not combination. United States 
v. Trenton Potteries Co., 273 U. S. 392, 397; 
Fashion Originators Guild v. Federal Trade 
Commission, 312 U. S. 457, 465. Since Con- 
gress has made that choice, we cannot refuse 
to sustain a decree because by some other 
measure of the public good the result may 
not seem desirable. United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 221-222. The 
duty of the Court in these cases is “to frame 
its decree so as to suppress the unlawful 
practices and to take such reasonable meas- 
ures as would preclude their revival.” Ethyl 
Gasoline Corp. v. United States, supra, p. 461. 
The chief weapons used by this combination 
in its unlawful warfare were the franchise 
agreements and the licensing system. The 
fact that those instruments could be law- 
fully used does not mean that the defendants 
may leave the court unfettered. Civil suits 
under the Sherman Act would indeed be 
idle gestures if the injunction did not run 
against the continuance or resumption of the 


® Defined in the decree to exclude certain 
companies. 
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unlawful practice. And it is hard to see how 
the decree could be made less general and 
more specific. If it is a burden which can- 
not be lightened by application to the court 
for exercise of the power which it has re- 
served over the decree, it is a burden which 
those who have violated the Act must carry. 
And the fect that there may be somewhere 
in the background a greater conspiracy from 
which flo-y consequences more serious than 
we have here is no warrant for a refusal to 
deal with the lesser one which is before us. 


[Divestiture Provisions of Decree] 


(2) Serious complaint is made of the di- 
vesiture provisions of the decree. It requires 
each corporate exhibitor to divest itself of 
the ownership of any stock or other interest 
in any other corporate defendant or affiliated 
corporation,® and enjoins it from acquiring 
any interest in those companies. Sudekum 
is required to resign as an officer of any cor- 
poration (except Crescent) which is affiliated 
with any defendant exhibitor and he is en- 
joined from acquiring control over any such 
affiliate (except Crescent) by acting as officer 
or otherwise. Stengel is required to resign 
as officer of the affiliates (except one corpo- 
ration of his choice) and is enjoined from 
acquiring any control over the others by 
acting as an officer or otherwise. A year 
from the date of entry of the decree is 
allowed for completing this divestiture. 


It is said that these provisions are inequi- 
table and harsh income tax wise, that they 
exceed any reasonable requirement for the 
prevention of future violations, and that they 
are therefore punitive. 


The Court has quite consistently recog- 
nized in this type of Sherman Act case that 
the government should not be confined to 
an injunction against further violations. Dis- 
solution of the combination will be ordered 
where the creation of the combination is 
itself the violation. See Northern Securities 
Co. v. United States, 193 U. S. 197, 354-360; 
Standard Oil Co. v. United States, Supra; 
United States v. American Tobacco Co., supra, 
pp. 186-188; United States v. Union Pacific R. 
Co., 226 U. S. 61, 97; United States v. Read- 
ing Co., 253 U. S. 26, 63; United States v. 
Lehigh Valley R. Co., 254 U. S. 255; United 
States v. Southern Pacific Co., 259 U. S. 214; 
United States v. Corn Products Refining Co, 
234 Fed. 964, 1018. Those who violate the 
Act may not reap the benefits of their viola- 
tions and avoid an undoing of their unlawful 
project on the plea of hardship or inconven- 
ience. That principle is adequate here to 
justify divestiture of all interest in some of 
the affiliates since their acquisition was part 
of the fruits of the conspiracy. But the re- 
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lief need not, and under these facts, should 
not be so restricted. The fact that the com- 
panies were affiliated induced joint action 
and agreement. Common control was one of 
the instruments in bringing about unity of 
purpose and unity of action and in making the 
conspiracy effective. If that affiliation con- 
tinues, there will be tempting opportunity 
for these exhibitors to continue to act in 
combination against the independents. The 
proclivity in the past to use that affiliation 
for an unlawful end warrants effective as- 
surance that no such opportunity will be 
available in the future. Hence we do not 
think the District Court abused its discre- 
tion in failing to limit the relief to an in- 
junction against future violations. There is 
no reason why the protection of the public 
interest should depend solely on that some- 
what cumbersome procedure when another 
effective one is available. 


[Failure to Name Stockholders as Parties 
to Suit No Bar to Separation 
of Companies] 


The fact that minority stockholders of the 
affiliated companies are not parties to the 
suit is no legal barrier to a separation of 
the companies. Umtted States v. American 
Tobacco Co., supra. No legal right of one 
stockholder is normally affected if another 
stockholder is required to sell his stock. And 
no exception to that rule has been shown to 
exist here. Only business inconvenience and 
hardship are asserted. It is said, however, 
that the decree requires Rockwood and 
Cherokee (two defendant exhibitors) to sell 
their respective half-interests in two com- 
panies which were not made parties to the 
proceedings. The argument is that the latter 
companies are indispensable parties if such 
divestiture is required. Reliance is placed 
on Minnesota v. Northern Securities Co., 184 
U. S. 199. In that case Minnesota brought 
an original action in this Court alleging that 
the acquisition by Northern Securities Co. of 
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the majority stock of two railroad companies 
effected a consolidation of the railroads in 
violation of Minnesota law. Minnesota asked, 
among other things, for an injunction against 
Northern Securities Co. voting the stock of 
those companies. The Court held that the two 
railroad companies were indispensable par- 
ties; and since the jurisdiction of the Court 
would have been defeated if they were joined, 
leave to file the bill was denied. Denial of 
the right of a majority stockholder to vote 
his stock would deprive the corporation of 
a board of directors elected in accordance 
with state law. If such a step were taken, 
the corporation should be a party so that all 
corporate interests might be represented. 
Minnesota v. Northern Securities Co. goes no 
farther than that. Here there is no showing 
of any complication of that order. If such 
a complication appeared, the District Court 
could bring in the two affiliates as parties in 
order to effectuate the decree. United States 
v. Southern Pacific Co., supra, p. 241. But on 
this record it does not appear that if Rock- 
wood and Cherokee are required to sell their 
half-interests in those companies any legal 
right of any other stockholder would be 
aot Cf. Morgan v. Struthers, 131 UV. S. 
[Contentions without Merit] 


We have considered the other contentions 
and find them without merit. 


[One Appeal Dismissed; One Judgment 
Reversed and Another Affirmed) 

The appeal in No. 17 is dismissed. 

The judgment in No. 18 is reversed. 

The judgment in No. 19 is affirmed. 

It is so ordered. 


Mr. Justice FRANKFURTER, Mr. Justice 
Murpnuy, and Mr. Justice JACKSON took no 
part in the consideration or decision of these 
cases. 

Mr. Justice ROBERTS dissents. 


[57,317] The American Tobacco Company, American Suppliers, Inc., George Wash- 
ington Hill, James E. Lipscomb, Jr., Paul M. Hahn, and Vincent Riggio v. United States. 


No. 9137. 


Liggett & Meyers Tobacco Company, James W. Andrews, William A. Blount, Edward 
H. Thurston, arid George W. Whitaker v. United States. No. 9138. 

R. J. Reynolds Tobacco Company, William N. Reynolds, S. Clay Williams, James 
A. Gray, James W. Glenn, and Edward A. Darr v. United States. No. 9139. 


In the United States Circuit Court of Appeals for the Sixth Circuit. 


and 9139. Decided December 8, 1944. 


Nos. 9137, 9138 


Appeal from the District Court of the United States for the Eastern District of 


Kentucky. 


There is sufficient evidence to support convictions of tobacco companies on a charge 


of combining to fix and control prices paid for leaf tobacco when it appeared that each 
company refused to purchase tobacco on any of the markets unless all of them were repre- 
sented thereon; that each company instructed its buyers as to top prices to be paid betore 
the yearly markets opened; that price ceilings of the three companies appeared to be the 
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same; and that buyers of the companies would enter the bidding even when they were 
not interested in the purchase of certain offerings, in order to force the price up. 

There is sufficient evidence to support conviction of tobacco companies on a charge 
of combining to fix selling prices of their tobacco products, and to eliminate competitors, 
when it appeared that over a period of years, seven changes in list prices and discounts 
were made by each of the three companies, all identical in amount; that the compafiies 
slashed their prices when lower-priced competing brands were popular, and increased their 
prices after sales of competing brands had fallen off; and that the companies required 
dealers to maintain specified price differentials between their products and competing 
brands. 

A conspiracy in violation of the Sherman Act may be implied from a course of dealing, 
or other circumstances, as well as through an exchange of words. Where the circumstances 
are such as to warrant the jury in finding that the conspirators had some unity of purpose, 
the conclusion that a conspiracy existed is justified. iti 

Acquisition of the power to accomplish the desired objective of monopoly, with intent 
so to do, is monopolization under Section 2 of the Sherman Act. Proof of exclusion of an 
actual or potential competitor is not essential. Size may be considered in connection with 
other evidence bearing upon the alleged monopolistic practices. 

Inspection by the Government of documents of defendants which had been impounded, 
and which were in the control of the court pursuant to valid subpoenas, did not constitute 
an unlawful search and seizure. 

A corporation is not protected against self-incrimination through compulsory produc- 
tion of its papers. 

Sentences on counts charging conspiracy in restraint of trade, attempt to monopolize, 
conspiracy to monopolize, and monopolizing, do not constitute multiple punishment for 
the same offense. 

Misdemeanors punishable by fine, or by fine and imprisonment not to exceed one year, 
as provided in Sections 1 and 2 of the Sherman Act, may be prosecuted by information 
An indictment is not required. 

See the Sherman Act annotations, Vol. 1, 
1630.625. 

For appellant in No. 9139: B. S. Womble, Winston-Salem, N. C., and H. F. McGuire, 
New York City; Frederick H. Wood, New York City, Harold F. McGuire, New York 
City, B. S. Womble, Winston-Salem, Thomas T. Cooke, New York City, Richard C. 
Stoll, Lexington, Ky., and L. P. McLendon, on brief. 

For appellants in No. 9138: Bethuel M. Webster, New York, N. Y.; Bethuel M. Web- 
ster, New York, N. Y., C. Dickerman Williams, J. Craig Bradley; Georgetown, Ky., Victor 
A. Bradley, Georgetown, Ky., and Charles F. Wheaton, New York, N. Y. 

For appellants No. 9137: Geo. W. Whiteside, New York, N. Y., Floyd Williams, 
Cincinnati, Ohio; Chadbourne, Wallace, Parke & Whiteside, New York, N. Y., Hunt, 
Bush & Lisle, Lexington, Ky., George W. Whiteside and Ralph D. Ray, on brief. 

For appellee in Nos. 9137, 9138, 9139: Herbert Borkland, Washington, D. C. and 
Milton A. Kallis, Washington, D. C.; Wendell Berge, Herbert Borkland, Carson Glass, 
Edward _S. Stimson, Margaret H. Brass, Washington, D. C., and John T. Metcalf, Lex- 
ington, Ky., on brief. 

Before Hicks, HAMILTON, and MCALLIsTER, Circuit Judges. 


9 1210.601, 1220.211, 1630.151, 1630.200, 1630.585, 


[Convictions of Anti-Trust Violations] 


MCALLIsTER, Circuit Judge: The Amer- 
ican Tobacco Company, Liggett & Meyers 
Tobacco Company, and R. J. Reynolds To- 
bacco Company, together with certain of 
their officials and a subsidiary of one of the 
companies, were convicted by a jury, in the 
district court, on counts of conspiracy in 
restraint of trade, attempt to monopolize, 
conspiracy to monopolize, and monopoliz- 
ing in the tobacco industry, in violation of 
the Sherman Anti-Trust Act... They were 
each fined an aggregate of $15,000 on three 


115 U. S.C, A. §§1 and 2. 
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of the counts, or a total of $255,000. On 
the count of attempting to monopolize, no 
fines were assessed, for the reason that this 
offense was held to be merged in the of- 
fense of monopolizing. The allegations of 
fact are the same for each count on which 
the parties were convicted. 


[A ppellants’ Claims] 


Appellants claim that there was no evi- 
dence showing any violation of the anti- 
trust law; that, inasmuch as the evidence 
was as consistent with innocence as with 
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guilt, a verdict should have been directed 
in their favor; that they were convicted on 
evidence obtained by unlawful search and 
seizure; that the trial court erred in its 
instructions to the jury; that appellants 
were deprived of their legal rights in the 
challenge of jurors for cause; that they 
were denied a sufficient bill of particulars; 
that the charge of the district court to the 
jury was insufficient and inadequate; that 
Government counsel indulged in prejudicial 
argument to the jury; and that improper 
admission of irrelevant and immaterial evi- 
dence constituted prejudicial, reversible 
error. 


[Basis of Government's Case] 


The Government’s case was based upon 
the practices and conduct of appellants in 
their purchases in the tobacco market, and 
in their sales and systems of distribution; 
and it is alleged that they all combined and 
conspired in carrying out such practices. 
For convenience, the designation “appel- 
lants” may be hereafter interchangeably 
used in referring either to the corporations 
alone, or to both the corporations and indi- 
viduals making the appeal. 


[Facts of Case] 


With the decree of dissolution of The 
American Tobacco Company in 1911,’ there 
emerged from the combination thereby held 
to be illegal the three companies, American 
Tobacco Company, Liggett & Myers To- 
bacco Company, and R. J. Reynolds To- 
bacco Company, which, since that time, 
have continued to retain their place as the 
three largest tobacco companies in this 
country. It is unnecessary, at this point, 
to describe the origin of these corporations, 
or their growth, except to remark upon 
their size, wealth, and power, as those con- 
siderations, in view of the issues in this 
case, are pertinent. As some indication of 
the enormous growth of the companies, 
however, it may be observed that in the 
manufacture, in this country, of cigarettes 
alone, 38,598,128 pounds of leaf tobacco 
were used in 1911; in 1939, the amount so 
used, had increased to 509,107,672 pounds. 

In 1929, the three companies above named 
produced 91% of the cigarettes manufac- 
tured in the United States; but this per- 
centage of production has diminished since 
that time, until, in 1939, they produced 68% 
of the cigarettes manufactured in the United 
States, or an aggregate of approximately 123 
billion cigarettes out of a total of approxi- 
mately 181 billion manufactured in the coun- 
try. In the same year, 1939, they produced 
63.5% of the smoking tobacco, and 44.22% 


2See United States v. American Tobacco Co., 
164 F. 700; 221 U. S. 106; 191 F. 371. 
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of the chewing tobacco manufactured in the 
United States. Their net profits for 1939, after 
payment of expenses, taxes, interest, deprecia- 
tion, etc., were, for American, $26,427,934.28, 
for Liggett & Myers, $20,705,549.13, and 
for Reynolds, $25,645,455.09, or an aggre- 
gate of $72,778,938.50 for the three com- 
panies. For advertising, alone, the three 
companies, during the above period, dis- 
bursed a total of $40,776,771.37. In the 
same year, the tangible assets of American 
amounted to $237,130,931.57, of Liggett & 
Meyers, $181,453,497.39, and of Reynolds, 
$176,709,822.23; their combined tangible 
assets amounted to $595,294,251.19; and 
their combined tangible and intangible assets 
amounted to $649,393,683.59. These figures 
and amounts vary through the preceding 
years, but the changes are not such as de- 
rogate from the wealth, power, and out- 
standing importance of the three companies 
in the tobacco industry, or controvert the 
fact that their united resources, purchases, 
production, and sales were and are far greater 
than all other tobacco companies combined. 


Among the circumstances concerning 
which there is no dispute, it appears that 
each of the companies consistently has to- 
bacco stocks on hand to last approximately 
three years. The value of these stocks is 
more than $100,000,000 for each company, 
and assures their independence of the mar- 
ket in any particular year. In the hands of 
the tobacco farmers, the crop is perishable, 
as it requires a certain redrying treatment 
or process. Unless it has been redried, it 
cannot be stored for sale in another season, 
and the farmers have no facilities for such 
processing. Hence, it is seen that the far- 
mers must sell their crop in the season in 
which it is raised, or lose it. Tobacco is 
sold by auction in various warehouses lo- 
cated in several states. For the most part, 
the tobacco offered for sale is piled in 
baskets, arranged in rows along the floor of 
the warehouse in orderly fashion. The to- 
baccos involved in this case are the flue- 
cured, burley, and Maryland tobaccos. For- 
eign companies purchase the larger share of 
flue-cured tobacco, for foreign consumption. 
Appellants purchase the greater part of the 
remainder for blending in their tobacco mix- 
tures, and also buy the greater part of the 
burley and Maryland crops. The tobacco 
is purchased at 75 flue-cured markets, 42 
burley markets, and 4 Maryland markets. 


[Consideration of Court Limited as to 
Whether Evidence to Support Verdict] 


Appellants contend that there was no evi- 
dence of agreement, combination, and con- 
spiracy to restrain trade or monopolize. 
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This, the Government claims, is proved by 
circumstantial evidence, and it is maintained 
that all reasonable inferences drawn there- 
from by the jury, sustain the convictions of 
appellants. While the entire body of the 
evidence has been reviewed, we shall not 
here outline the whole of it, or refer to all 
of the various arguments that have been 
directed to different aspects of the proofs. 
In restating various portions of the evidence 
as showing the existence of certain facts, we 
are mindful that contrary interpretations 
might be indulged in, or opposite inferences 
drawn. Parol testimony adduced by the 
Government is in some instances rendered 
subject to certain qualifications by docu- 
mentary evidence introduced by appellants. 
How far such qualifications extended, or 
whether it was sufficient to permit a partial, 
or complete, disregard of the Government’s 
proofs in any given instance, was a question 
for the jury to determine. In view of the 
jury’s verdict, our consideration shall be 
limited, in this regard, to determining 
whether there was substantial evidence to 
support the verdict, and, in reciting what 
the proofs demonstrate and arriving at our 
conclusions, we shall take that view of the 
evidence, and the inferences reasonably to 
be drawn therefrom, which is most favor- 
able to the Government. 


The alleged combination, relating to the 
purchase of leaf tobacco by appellants, as 
well as to the sales and distributions of 
their finished or manufactured products, we 
shall next consider; and in discussing the 
proofs relied upon by the Government to 
establish appellants’ violation of the Sher- 
man Act, we will first address ourselves to 
their activities and methods in the purchase 
of leaf tobacco on the auction markets and, 
subsequently, to their conduct in the sales and 
distribution of their manufactured products. 


[Purchasing Practices of Defendants] 


In support of its contention that appel- 
Jants combined to fix and control prices of 
leaf tobacco on the auction markets, the 
Government relies upon evidence showing 
that such concerted illegal action was car- 
ried on by various devices and methods. 
First, the Government introduced proof that 
each appellant company refuses to purchase 
tobacco on any of the markets, unless all of 
them are represented thereon. Appellants 
admit that this is their policy, and that they 
carry it out. There have been several at- 
tempts to open new tobacco markets, but 
none of the appellants would participate 
unless all were present, and, consequently, 
such markets were failures because of the 
absence of buyers. The reason for such 
failure of a market when appellants are not 
represented by buyers, is that the tobacco 
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farmer does not want to sell his tobacco on 
a market in which the purchasers are specu- 
lators or dealers, because the prices bid 
under these circumstances are usually low, 
inasmuch as such purchasers must eventu- 
ally sell to the manufacturing companies, 
and the farmer thereby loses that part of 
the profit that goes to the middleman. 
Thus, it appears that, as a practical matter, 
no new market can be opened unless the 
appellant companies agree to participate. 
They, together, purchase the major part of 
the crop. The foreign purchasers, likewise, 
do not participate without the presence of 
appellants. It may be said, therefore, that 
apnellant companies, by their agreements 
between each other—or their understood 
policies—decide, in combination, upon the 
number of tobacco markets to be held and 
their location, and arriving at such deter- 
mination, they consult with each other ds 
to whether one community or another de- 
serves a market. 


Among the methods which the Govern- 
ment claims appellants use, with the design 
and effect of controlling prices of leaf to- 
bacco, are limitations and restrictions, be- 
fore the markets open, on the prices which 
their buyers are permitted to pay for to- 
bacco; maintenance of price ceilings which, 
as a result of agreement between them, 
none exceeds; stabilization and fixing of 
prices through percentage buying; formula- 
tion of certain grades of tobacco in such a 
way as to result in an absence of competi- 
tion among them in their tobacco purchases; 
and combining to manipulate and raise the 
price of lower-grade tobaccos in order to 
eliminate competition from manufacturers 
of lower-priced cigarettes. 


It appears that each of the three com- 
panies, prior to the opening of the yearly 
markets, calls its buyers in and gives them 
instructions as to the prices to be paid for 
the leaf tobacco that is to be purchased on 
each of the various markets. These price 
instructions are in terms of top prices or in 
terms of price ranges which, in effect, are 
the same thing. Each company also in- 
structs its buyers as to the percentage of 
tobacco which it is purchasing on each mar- 
ket. Their price ceilings, from the evidence 
of the Government, appear to be the same. 
So rigid, in many cases, are the price ceil- 
ings thus maintained from time to time by 
appellant companies, that under a custom 
permitting the auctioneer, in case of tie 
bids, to award the sale to the bidder who 
bids first, buyers representing appellants 
often make their bids ahead of the auc- 
tioneer, before an opening price can be an- 
nounced, on various baskets of tobacco, so 
that they may have their claim to the to- 
bacco, at the understood ceiling price recog- 
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nized, in case of tie bids. It also appears 
that often a buyer bids ahead of the auction 
sale starter, by indicating that he wants a 
certain basket further along in the line, and, 
in such cases, the tobacco in question is 
awarded to Such buyer without the mention 
of any price, it being understood that, with- 
out mention of price, it is sold at the top 
or ceiling price theretofore previously de- 
termined upon. 

Further relied upon—to sustain the Gov- 
ernment’s contention that top prices are 
agreed upon beforehand between the appel- 
lants—is evidence that, often, where one or 
two of the appellant companies have se- 
cured their percentage of the crop on a cer- 
tain market, or are not interested in the 
purchase of certain offerings of tobacco, 
their buyers will nevertheless enter the bid- 
ding in order to force the other company 
to bid up to its price limit. Appellants are 
not so much concerned with the prices they 
pay for leaf tobacco, as that each of them 
will pay the same price for the same grade; 
that no one of them will secure any advan- 
tage in purchasing tobacco; and that they 
will all be on the same basis as far as the 
expenses of their purchases go. There is 
evidence to sustain the conclusion that the 
prices which are set as top prices by appel- 
lants, or the first of them to purchase on the 
market, become, with few exceptions, the 
top prices prevailing on the markets. More- 
over, it could be reasonably concluded that, 
because of the vast capital resources, pur- 
chases, and power of appellants, they are 
able to set top prices and control the prices 
paid on the auction markets. 

Much of the foregoing relates to pur- 
chasing devices alleged to have been used by 
—~appellant companies when engaged in buy- 
ing the same grades and kinds of tobacco. 
However, there is also evidence that com- 
petition among them is eliminated in still 
another way—through the purchase of grades 
of tobacco in which only one of the com- 
panies is interested. There is proof that 
each company formulates the grades which 
it alone purchases; that the other companies 
recognize the grades so formulated as dis- 
tinctive grades and do not compete for them; 
and that, while the differences between the 
grades of tobacco so formulated are distin- 
guishable by the highly trained expert 
buyers, they are, in reality, so minute as to 
be inconsequential. 

It does not follow, however, that any one 
of the appellant companies can buy at any 
price it wishes to bid for its specially formu- 
lated grades of tobacco. The other com- 
panies prevent that. While the latter do 
not wish to compete for such grades, and 
keep away from the grades of another com- 
pany, as far as purchasing goes, their buyers 
often bid on such grades of tobacco, with 
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the sole object of forcing the company in- 
terested in such purchase, to bid its top 
price limit; and these buyers for the com- 
panies that do not actually want to purchase 
the offerings in question, bid as high as ~ 
they feel they may risk without being 
awarded the sale, 

In_yet another way, it is contended by 
the Government, appellant companies make 
use of a method of purchasing, with the 
object and result of eliminating competition 
between them. Each company determines 
in advance what portion of the entire crop 
it will purchase before the market for that 
season opens. The three companies then, 
separately, inform their buyers of the per- 
centage of the crop which they wish to pur- 
chase and give instructions that only such 
a percentage is to be purchased on each 
and every market. Appellants thus spread 
their purchases equally and evenly over the 
different markets throughout the season. 
The evidence of the Government tends to 
show that, no matter what the size of the 
crop may be in any given season, the three 
appellant companies always are able to pur- 
chase their predetermined percentages thereof, 
within price limits determined upon by 
them; and that this method of purchasing 
by percentages of total requirements, and 
spreading such purchases over all markets 
throughout the season, is a device adapted 
to stabilizing the market. Each of the three 
appellant companies employs supervisors 
for purchasing, whose functions are to see 
that prices are the same on one market as 
on another. On markets where, because of 
certain difficulties in appraisals of grades or 
other similar factors, the bidding gets out 
of line with predetermined price limits, or 
there is a tendency for prices to be higher 
or lower than on other markets, such super- 
visors exert their efforts to maintain the 
same price, grade for grade, on the different 
markets. This objective is sought to be 
achieved by instructions from the super- 
visor to buyers to change the prices bid or 
alter the percentages purchased; and the 
action, taken by the supervisors, is success- 
ful in maintaining and equalizing the prices 
on the different markets, for the buyers are 
able to purchase each grade at prices given 
them in terms of ranges, averages, or limits. 

As will more fully appear subsequently, 
during the course of appellants’ manufacture 
and sale of cigarettes, other companies be- 
gan to manufacture lower-priced cigarettes, 
made of cheaper tobacco. Thereafter, for 
some reason, all the appellant companies 
commenced to make large purchases of 
cheaper tobaco. No explanation has ever 
been offered as to how or where this 
cheaper tobacco was used by appellants, as 
the grades and kinds of tobacco previously 
used by them, in the manufacture of their 
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cigarettes, were of a more expensive kind, 
and the compositions previously formulated by 
them for their various brands of cigarettes, 
remained unchanged during the period in 
controversy and up to the date of trial. The 
Government claims that such purchases of 
cheaper tobacco evidenced a plan, combina- 
tion, and agreement of appellant companies 
to deprive the manufacturers of cheaper 
cigarettes of the tobacco necessary for their 
manufacture, as well as to raise the price 
of such tobacco to such a point that cigarettes 
made therefrom could be sold at a suffici- 
ently low price to compete with appellants’ 
more highly advertised and better-known 
brands, and that such a combination to raise 
prices, deprive competitors of the ingredi- 
ents of their manufactured products, and 
eliminate competition, is illegal as being in 
restraint of trade. So much for the recital 
of evidence and inferences which, the Gov- 
ernment urges, were reasonably to be 
drawn, with regard to the alleged practices 
of appellants in the purchase of leaf tobaco. 


(Selling Practices of Defendants] 


We came, then, to the discussion of ap- 
pellants’ contention that there was no evi- 
dence of violation of the Sherman Act in 
their conduct of the sales and distribution 
of their manufactured tobacco products, and 
we proceed, first, to take up the important 
question of prices and selling practices. 


The leading cigarette brands produced by 
American, Reynolds, and Liggett & Myers, 
are, respectively, Lucky Strikes, Camels, 
and Chesterfields, and are often referred to 
as their leading, or standard, brands. A)- 
pellants sell and distribute their products to 
jobbers and to selected dealers, who buy 
at list prices, less discounts. But almost 
all of the million or so dealers in appellants’ 
products throughout the country—consist- 
ing of small storekeepers, gasoline-station 
operators, and lunch-room proprietors—pur- 
chase from jobbers, who charge their profit 
into such wholesale prices. It is obviously 
a great advantage for a dealer to buy at dis- 
counted list prices—that is, at the prices job- 
bers or wholesalers pay for the products. 
Appellants term such selling to dealers at 
jobbers’ prices, as direct selling, and refer 
to such dealers and jobbers as being on the 
“direct list.” 


The list prices and discounts for all three 
appellant companies have been practically 
identical since 1923, and absolutely identical 
since 1928. Since the latter date; 7 changes 
have been made—all identical in amount— 
by the three companies. These changes in 
list prices have no relationship to costs of 
production or to economic conditions gener- 
ally. The increases were first announced 
by the Reynolds Company; and the other 
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two appellants, thereupon, also increased 
their list prices in identical amounts. 

During the two years preceding June, 
1931, appellants had produced 90% of the 
total cigarette production in the United 
States. In that month, tobacco farmers 
were receiving the lowest prices for their 
crops since 1905. The costs to appellants 
for tobacco leaf, therefore, were lower than 
for the prior 25 years, and their manufac- 
turing costs had been steadily declining for 
a considerable period. It was one of the 
worst years of financial and economic de- 
pression in the history of the country. On 
June 23, 1931, the Reynolds Company sud- 
denly, and without previous notification or 
warning to the trade or public, raised the 
list price on its leading cigarette brand from 
$6.40 to $6.85. The same day that Reynolds 
increased its list price, American and Lig- 
gett increased the list prices on their leading 
brands of cigarettes, to the identical amount 
of $6.85 per thousand. It is admitted that 
there was no economic justification for this 
raise. The president of the Reynolds Com- 
pany, when asked the reason for the in- 
crease, stated that it was “to express our 
own courage for the future and our own 
confidence in our industry.” The president 
of American gave as his reason for the in- 
crease, “the opportunity of making some 
money.” He further claimed that, because 
Reynolds had raised its list price, and would 
thereby have a large extra amount of money 
for advertising, American, therefore, also 
had to raise its price in order to have such 
a similiar amount for advertising. The offi- 
cials of Liggett & Myers claimed that they 
thought the increase in list prices was a 
mistake, as there did not seem to be any 
reason for making such a price advance; 
but it was contended by that company that 
unless it also raised the list price of its lead- 
ing brand of cigarettes to an identical amount, 
the other companies would have a greater 
income to spend on advertising, and would 
thereby put a lower-priced brand at a com- 
petitive disadvantage. 

Appellants’ price increase resulted in higher 
retail prices for their cigarettes, but loss in 
volume of sales. Yet, in 1932, with the sales 
of appellants’ cigarettes falling off greatly, 
they were still making tremendous profits 
as a result of the price increase, their net 
profits in that year amounting to more than 
$100,000,000; and it is notable that this de- 
pression year was one of the three peak 
years in their history. 


It appears that before 1931, certain smaller 
companies had manufactured cigarettes re- 
tailing at 10 cents per package. But before 
the above-mentioned year, the sales of such 
cigarettes were negligible. However, after 
the increase in list prices by the three ap- 
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pellant companies in 1931, the 10-cent brands 
began to make serious inroads upon the 
sales of appellants. The cheaper brands of 
cigarettes were sold at a list price of $4.75 
per thousand, and from 1931 to 1932, the 
sales of these cigarettes had multiplied 
thirty times—from 0.28% of the total cigarette 
sales of the country in June, 1931, to 22.78% 
in November, 1932. Selling at a much lower 
retail price than appellants’ cigarettes, the 
10-cent brands were welcomed by the pub- 
lic and began to be purchased by millions 
during the worst depression years. 

Appellants apparently perceived that the 
decrease in the volume of sales constituted 
a threat to their predominant position in 
the industry. Thereupon, as the Govern- 
ment contends, appellants, in combination, 
determined upon a plan to eliminate the 
threat of competition from the: manufac- 
turers of the 10-cent brands; and the basis 
for this claim is founded on the circum- 
stances, here to be related. 

In January, 1933, appellants slashed the 
list prices of their three leading brands in 
identical amounts: from $6.85 per thousand 
to $6.00 per thousand. In February, 1933, 
appellants made a second drastic decrease 
in their list prices: from $6.00 per thousand 
to $5.50 per thousand. The evidence strongly 
tends to show that the cut in list prices was 
directed at the competition of the 10-cent 
cigarettes. Reports that had previously 
been sent in by various officials and repre- 
sentatives, to their companies, told of appel- 
lants’ brands losing in competition with the 
10-cent brands. Of course, where the com- 
petition with the cheaper brands had to be 
met, was in the retail prices to the public; 
and appellant’s cut in list prices would not, 
in itself, necessarily result in such lower re- 
tail prices. True, this would ordinarily fol- 
low; but appellants were interested in a 
sufficiently low retail price for their products 
so that they would defeat the threat from 
the lower-priced cigarettes; and, in their 
campaign against the 10-cent brands, ap- 
pellants found that, in order to succeed in 
their objective, it was necessary that there 
be not more than a three-cent differential 
per package at retail between the cheaper 
cigarettes and their own brands. It appears 
that an increase of even a penny in the 
above-named differential, gave an enor- 
mous sales advantage to the 10-cent brands, 
in spite of the many millions of dollars that 
had been spent in advertising the claimed 
merits and qualities of appellants’ cigarettes. 

Appellants’ cut in their list prices, and 
the subsequent reductions in retail prices of 
their products, resulted in a victory over 
the 10-cent brands. During the campaign, 
it appears, from letters of appellants’ repre- 
sentatives to their companies, that they 
communicated progress of the battle, giving 


Trade Regulation Reports 


Court Decisions 
American Tobacco Co. et al. v. U.S, 


37,381 


an amount from time to time, of the decline 
in sales of the 10-cent brands because of the 
price reductions on the ‘15-cent brands” 
and voicing prophecies that certain of the 
10-cent brands would “pass out of the pic- ° 
ture.” 

Following the first price cut by appellants, 
the sales of the 10-cent brands fell off con- 
siderably. After the second cut, they fell 
off to a much greater extent. When the 
sale of the 10-cent brands had dropped from 
22.78% of the total cigarette sales in No- 
vember, 1932, to only 6.43% in May, 1933, 
appellants, in January of 1934, raised back 
the list prices on their standard brands from 
$5.50 to $6.10 per thousand. During the 
period that:the list price of $5.50 per thou- 
sand was in effect, Camels and Lucky 
Strikes were actually being sold at a loss by 
Reynolds and American; and Liggett was 
forced to curtail all its normal business 
activity and cut its advertising to the bone 
in order to sell at this price. However, 
after the price increase in 1934, appellants 
again in 1937 increased the list prices on 
the above-named brands to $6.25 per thou- 
sand, and in July, 1940, again raised their 
list prices—oddly enough—to $6.53 a thou- 
sand. 

Deserving of some scrutiny are the meth- 
ods used to secure reduction of retail prices, 
after the drastic list-price cuts were made 
by appellants. Reynolds and Liggett re- 
quired their retailers to price the 10-cent 
brands at a differential of not more than 
three cents with the so-called standard 
brands of appellants, and insisted upon such 
dealers correcting a greater differential by 
increasing the retail price of the 10-cent 
brands to 11 cents—with appellants’ brands 
selling at 14 cents a package—or, alterna- 
tively, by requiring that appellants’ brands 
be priced at 13 cents, with the lower-priced 
cigarettes selling at 10 cents a package. 
Salesmen for Liggett were instructed to do 
what they could to narrow the differential 
in question to three cents, it being deemed 
of no consequence whether the dealer raised 
the price of the 10-cent brands or reduced 
the price of Liggett’s brand. Reynolds re- 
ferred to a differential of more than three 
cents as “discriminatory,” because the dealer 
would then make a higher gross profit on 
its cigarettes than on the 10-cent brands, 
and, accordingly, wrote dealers that “our 
customers are not justified in making a 
larger percentage of profit on our brands 
than they make on other brands of tobacco 
manufacturers, taking into consideration list 
prices of all brands.” Liggett, admittedly, 
refused to tolerate a differential in prices. 
either for or against its brand, and will not 
permit a dealer to sell Chesterfields at a 
price lower than Camels or Lucky Strikes. 
It demands that its jobbers and retailers 
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sell its products at exactly the same price 
as those of other appellants; makes its list 
price the same as those of the other two 
companies; and prohibits the members of 
its organization from seeking a price advan- 
tage, or allowing it if they can prevent it. 

American’s representatives, in communi- 
cations to their company, commonly refer 
to the fact that certain dealers, who have 
unconsciously violated the wishes of the 
company, did not realize the importance of 
selling the brands of appellants at the same 
price. There is also evidence that repre- 
sentatives of American tried to discourage 
dealers from selling the 10-cent brands, tell- 
ing them that they were making a mistake 
in selling such cigarettes, since the profit 
was so small; that, on various occasions, 
American attempted to get retailers and 
wholesalers to reduce prices on its brands 
to 12 cents per package and, in special cir- 
cunistances, to 11 cents per package, and, 
of course, as above mentioned, prepared 
posters, announcing a price of 10 cents a 
package, at which numerous price-cutters 
actually sold them. Moreover, American 
insists that, when the retail prices of the 
brands of the other two appellant com- 
panies are reduced, the retail price of 
American also be reduced to the identical 
amount; and its president suggests to offi- 
cials of a subsidiary that, since a distributor 
assumes the responsibility of preventing 
differentials in price from creeping in, such 
distributor should sell to sub-jobbers, at no 
profit whatever, if necessary, to avoid such 
a situation. It is conceded that when one 
appellant campaigns among dealers to break 
the prices of its cigarettes, and succeeds, the 
others know that the prices on their brands 
will likewise be broken. 

On the trial, the president of American 
testified that he made the two drastic cuts, 
not because of the 10-cent brands, but in 
spite of them, implving that the sales of 
the cheaper cigarettes were of no conse- 
quence or concern to his company. This 
lack of interest in the 10-cent brands, how- 
ever, was not evident on the part of the 
viee president and the other representatives 
of American in the field, who, subsequent 
to the list price reductions, manifested an 
intense preoccupation with the rapidly 
dwindling sales of the cheaper cigarettes, 
and were keeping their company informed 
on the developing situation, reporting that 
the lower prices on the “15-cent brands” 
were causing a rapid decrease in the sales 
of the 10-cent brands, and that the latter 
were falling off 75% in volume, as a result 
of the cuts. 

After the list price reductions were made, 
appellant companies commenced the distri- 
bution of posters in numerous places, ad- 
vertising their brands at 10 cents a package, 
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and were making attempts to have dealers 
meet these prices. There is evidence that 
among the efforts used to achieve their 
desired objectives, appellants gave dealers 
direct-list privileges of purchase, together 
with discounts, posters, advertising dis- 
plays, cash subsidies, and free goods. In 
addition to the use of these inducements 
appellants also, as seemed expedient, used 
threats and penalties to enforce compliance 
with their retail price program—removing 
dealers from the direct lists, canceling ar- 
rangements for window advertising, chang- 
ing credit terms, with resulting hardship to 
recalcitrant dealers, discontinuing cash 
allowances for advertising, refusing deals 
giving free goods, and making use of price- 
cutters, to whom they granted advantage- 
ous privileges to drive down retail prices 
in cases where a parity, or price equaliza- 
tion, was not maintained by dealers between 
appellants’ brands—or where the dealers 
refused to maintain the three-cent differen- 
tial between the 10-cent brands and appel- 
lants’ cigarettes. 

Further, in support of its claim that ap- 
pellants combined and conspired in viola- 
tion of the statute, the Government introduced 
evidence that representatives of Reynolds 
and Liggett acted together at various times 
in causing price-cutters to be placed on the 
direct list in order to depress prices in cer- 
tain areas; that on a certain occasion, repre- 
sentatives of the three appellant companies 
met with representatives of dealers, jobbers, 
and other cigarette companies, and partici- 
pated in a demand that the 10-cent brands 
be raised to 11 cents a package, or that 
appellants’ brands be reduced to 13 cents a 
package; and that, as a result, the price of 
the 10-cent brands was raised to 11 cents a 
package, over the protests of representa- 
tives of the manufacturers of the 10-cent 
brands, who were present at the meeting. 


Among other circumstances which justify 
inferences of collusion is the fact that prior 
to appellants’ announcement of a cut in their 
list prices on February 11, 1933, the Great 
Atlantic & Pacific Tea Company, on Feb- 
ruary 10th, sent out, by night letter, instruc- 
tions to its 15,000 stores to put a price of 
10 cents per package on the leading brands 
of the three companies, effective February 
11th. In addition, the A & P Company had 
instructed its divisions to make up price 
posters in advance of the price reductions 
and, allegedly, before it had notice thereof 
from appellants, or any of them. In this 
connection, it appears that in the three-year 
period preceding the price cut in question, 
appellants had paid the A & P Company 
a total of more than $1,800,000 for window 
and counter displays and sales cooperation. 
Of this amount, Reynolds had paid more 
than $550,000; Liggett, more than $525,000: 
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and American, more than $787,000. In 1933, 
the A & P Company received from the 
three appellant companies, $716,551.96; and 
it had been used by them as a price-cutting 
instrumentality on prior occasions. It is in- 
conceivable, says the Government, that the 
A & P Company had not been notified by 
appellants of the coming reduction in list 
prices; and that, under all of the circum- 
stances, taking into consideration the vast 
business dealings and relationships between 
the companies, it is absurd to believe that it 
would act independently, merely on vague 
and unconfirmed rumors (as claimed by the 
A & P Company), and sell appellants’ ciga- 
rettes below cost, in its thousands of stores, 
even for a day. The only reasonable infer- 
ence to be drawn, according to the Govern- 
ment, is that the list price slash was the 
result of a combination and conspiracy, 
participated in by all three appellant com- 
panies, and that the A & P Company had 
been given prior secret information of the 
exact date and the exact amount of the 
price reductions. 

Furthermore, it appears that when deal- 
ers receive an announcement of a price in- 
crease from one of the appellants, and 
attempt to purchase brands of the others, 
at their unchanged price before announce- 
ments of similar changes, the other two 
refuse to fill such orders. As far as the 
jobbers or dealers are concerned, it there- 
fore makes no difference which of the com- 
panies is first to announce the price change. 
By suspending the sales in the interim, the 
same result is achieved as if they had all 
announced the change at the same moment; 
and no price competition is permitted to 
exist between the time that one company 
announces an increase and the others follow 
with a similar action. 


[Inference Drawn by Jury] 


From the evidence, it is contended, the 
jury drew the only inferences to be reason- 
ably drawn, that the appellants combined, 
agreed and conspired to restrain trade and 
to monopolize—and did monopolize —in 
violation of the Sherman Act. 


[Proof of Agreement, Combination or 
Conspiracy in Restraint of Trade] 


Having outlined sufficient of the evidence 
for the purpose of our determination, and 
noted a number of the inferences, which 
the Government contends were properly 
drawn by the jury, we come to the discus- 
sion of appellants’ claim that there was no 
proof of any actual agreement, combination, 
or conspiracy in restraint of trade. 


[Conspiracy to Be Judged as a Whole] 


At the outset, it may be remarked that the 
character and effect of a conspiracy are not 
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to be judged by dismembering it and view- 
ing its Separate parts, but only by looking 
at it as a whole. Umited States v. Patten, 226 
U. S. 525, 544; and in a case like the one be- 
fore us, the duty of the jury was to look © 
at the whole picture and not merely at the 
individual figures in it. United States v. 
Pullman Co., 50 F. Supp. 1237 1t is not 
essential that the various agreements, com- 
binations, and transactions shown by the 
evidence—considered singly—be unlawful 
as in restraint of trade. So considered, they 
may be entirely innocent; but acts abso- 
lutely lawful in themselves may be steps in 
a criminal conspiracy. Aikens v. Wisconsin, 
195 U. S. 194, 206; and a series of agree- 
ments, if the result of a concerted plan or 
plot between two or more parties to secure 
thereby control of the sale of a commodity 
in the markets of various states, and thereby 
suppress competition, come plainly within 
the terms of the statute and, as a part of the 
scheme or plot, are unlawful. United States 
v. Reading Co., 226 U. S. 324, 357. Where 
the several acts charged are lawful, never- 
theless, if bound together as parts of a 
single plan, the plan may make the parts 
unlawful. Swift & Co. v. United States, 196 
U. S. 375, 396. Thus, a contract may not be 
inherently illegal, but if part of a general 
scheme of monopoly, it falls within the con- 
demnation of the statute. United States v. 
Corn Products Refining Co., 234 F. 964, 979 
(D. C. N. Y.). The Sherman Act condemns 
every means, no matter how novel, to ac- 
complish the objective of carrying out a 
conspiracy to restrain or monopolize trade. 
It is not the form of the combination, or 
the particular means used, but the result 
to be achieved that the statute condemns, 
and it is of no importance whether the 
means used to accomplish the unlawful ob- 
jective are, in themselves, lawful or unlaw- 
ful. Acts done to give effect to the conspiracy 
may be, in themselves, wholly innocent acts. 
Yet, if they are part of the sum of the acts 
which are relied upon to effectuate the con- 
spiracy which the statute forbids, they come 
within its prohibition. Umited States v. New 
York Great Atlantic & Pacific Tea Co., 137 
B(2d) 84506464 (CG Ae 5)" Soran act 
harmless when done by one may become a 
public wrong when done by many acting in 
concert, for it then takes on the form of a 
conspiracy, and may be prohibited or pun- 
ished, if the result be hurtful to the public 
or to the individual against whom the con- 
certed action is directed. Grenada Lumber 
Co. v. Mississippi, 217 U. S. 433, 440, 441. 


[Rule as to Sufficiency of Proof] 


With these observations as to the neces- 
sity of considering the evidence concerning 
the combination, agreement, and conspiracy 
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as a whole, rather than viewing each particle 
separately, we come to the question of the 
rule as to sufficiency of proof, in this case, 
of the alleged agreement and combination. 


[Agreement May Be Implied from 
Circumstances} 


No formal agreement is necessary to con- 
stitute an unlawful conspiracy. Almost al- 
ways, the crime is a matter of inference, 
deduced from the acts of the persons ac- 
cused, which are done in pursuance of an 
apparent criminal purpose. Stack et al. v. 
United States, 27 F. 2d 16 (C. C. A. 9); 
Pearlman v. United States, 20 F. 2d 113 (C. 
C. A. 9). The agreement may be shown by 
a concert of action, all the parties working 
together understandingly, with a single de- 
sign for the accomplishment of a common 
purpose. Marino v. United States, 91 F. 2d 
691 (C. C. A. 9). It is the common design 
which is the essence of the conspiracy or 
combination; and this may be made to ap- 
pear when the parties steadily pursue the 
same object, whether acting separately or 
together, by common or different means, 
but always leading to the same unlawful 
result. United States v. Harrison, i21 F. 2d 
930 (C. C. A. 3); Allen v. United States, 4 
F. 2d 688 (C. C. A. 7). Often, if not gen- 
erally, direct proof of a criminal conspiracy 
is not available, and the common purpose 
and plan are disclosed only by a develop- 
ment and collocation of circumstances. 
Glasser v. United States, 315 U. S. 60; United 
States v. Manton, 107 F. 2d 834 (C. C. A. 2); 
and it is settled that the essential agree- 
ment, combination, and conspiracy in viola- 
tion of the Sherman Act may be implied 
from, or found in a course of dealing or 
other circumstances, as well as through an 
exchange of words. United States v. A. 
Schrader’s Son, Inc., 252 U. 8. 85; United 
States v. Pullman Co., supra, p. 134. Where 
the circumstances are such as to warrant 
the jury in finding that the conspirators had 
some unity of purpose, or some common de- 
sign and undertaking, or some meeting of 
minds in an unlawful arrangement, the con- 
clusion that a conspiracy is established, is 
justified. See Marx v. United States, 86 F. 
2d 245, 250 (C. C. A. 8); Shannabarger v. 
United States, 99 F. 2d 957 (C. C. A. 8). 


[Sufficiency a Evidence of Violation of 
herman Act] ; 


From the foregoing, it therefore remains 
to ascertain, a little later on, whether from 
the evidence, the reasonable inferences 
drawn therefrom sustained the conclusion 
that appellants acted in concert and collu- 
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sion with the objectives charged by the 
Government. However, in considering the 
argument of appellants, that there was no 
proof of any combination, agreement, and 
conspiracy, we find that this contention is, 
to a large extent, enmeshed with their claim 
that there was insufficient evidence to sus- 
tain the convictions for violation of either 
Section 1 or 2 of the Sherman Act—relating 
to agreements or combinations in restraint 
of trade, and to monopoly. 

Having considered appellants’ claim with 
regard to the requisite proof of the con- 
spiracy and combination, and the authorities 
applicable thereto, we next address our- 
selves to the question of the sufficiency of 
the evidence of violation of the statute, and, 
accordingly, turn first to the appellants’ 
contention, with reference to Section 1 of 
the Sherman Act, wherein it is provided 
that a person who makes any contract or 
engages in any combination or conspiracy 
in restraint of trade or commerce among 
the several states, is guilty of violation of 
the statute (15 U. S. C. A. 1). 


[Price Maintenance Agreements Are 
Unlawful] 


While there are various ways of restrain- 
ing trade and commerce in contravention 
of the anti-trust laws, one of the most com- 
mon types of violation is concerned with 
maintaining prices, as charged in this case. 
Agreements for price maintenance of arti- 
cles moving in interstate commerce are, 
without more, unreasonable restraints with- 
in the meaning of the Sherman Act because 
they eliminate competition. Umited States v. 
Trenton Potteries, Inc., 273 U. S. 392. And 
agreements which create potential power 
for such price maintenance, exhibited by its 
actual exertion for that purpose, are in 
themselves unlawful restraints within the 
meaning of the Sherman Act. Ethyl Gaso- 
line Corp. v. United States, 309 U. S. 436. An 
agreement to pay or charge rigid, uniform 
prices is illegal. Price-fixing includes not 
only the establishment of uniform prices, 
but also an agreement upon a range within 
which purchases or sales will be made. 
Prices paid or charged are fixed if they are 
to be at a certain level, or on ascending or 
descending scales, or if by various formulae 
they are related to the market prices. They 
are fixed because they are agreed upon. 
United States v. Socony-Vacuum Oil Co., 310 
U.S. 150. 

Restrictions imposed by the seller upon 
resale prices of articles moving in interstate 
commerce were, until the enactment of the 
Miller-Tydings Act, 50 Stat. 693 (which is 
not here involved), consistently held to be 
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a violation of the Sherman Act.’ Ethyl Gaso- 
line Corp. v. United States, supra. “A dis- 
tributor of a trade-marked article may not 
lawfully limit by agreement, express or im- 
plied, the price at which or the persons to 
whom its purchaser may resell, except as 
the seller moves along the route which is 
marked by the Miller-Tydings Act.” United 
States v. Bausch & Lomb Optical Co., 321 
Was 20757218 


[Systems of Operations to Restrain Interstate 
Commerce Are Unlawful] 


Equivalent to the above-mentioned un- 
lawful resale agreements—as illegal con- 
duct prohibited by the anti-trust law—are, 
also, systems of operations constituting 
schemes which restrain interstate com- 
merce. [llustrative of the attitude of the 
courts toward this latter situation, is the 
case of Federal Trade Commission v. Beech- 
Nut Packing Co., 257 U. S. 441, 453, where 
it was said that, although a trader is not 
guilty of violating the Sherman Act simply 
by refusing to sell to others, and while he 
may withhold his goods from those who 
will not sell them at the prices which he 
fixes for their resale, he may not, consis- 
tently with the act, go beyond the exercise 
of this right, and by contracts or com- 
binations, express or implied, unduly hinder 
or obstruct the free and natural flow of 
commerce in the channels of interstate 
trade. In the foregoing case, it was held 
that where freedom of competition is sup- 
pressed by methods of constraint or threat, 
in which a seller secures the cooperation 
of its distributors and customers —and 
which are quite as effectual as agreements 
expressed or implied, intended to accom- 
plish the same purpose—such methods vio- 
late the Sherman Act, regardless of the con- 
clusions of a fact-finding body that such 
merchandising conduct did not constitute 
agreements for maintenance of resale prices. 


[Propositions of Law Which Issue of 
Monopoly Ratses| 


Whether the activity of any of the appel- 
lants in their efforts to maintain retail 
prices—apart from any question of com- 
bination among themselves—was a viola- 
tion of the Sherman Act, we will remark 
upon hereafter, in connection with our de- 
termination as to whether the evidence 
sustains the charge that, in maintaining 
prices, appellants acted in combination, 
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agreement, and conspiracy, contrary to the 
anti-trust law. At this point, however, we 
proceed to the discussion of the proposi- 
tions of law which the issue of monopoly 
projects into the controversy. 


[Instructions to Jury under Section 2 
of Sherman Act] 


Appellants’ argument, with regard to the 
insufficiency of proof of violation of Section 
2 of the Sherman Act, will be necessarily 
considered in connection with their claim 
that the trial court erred in those instruc- 
tions to the jury in which it defined 
“monopoly.” For it is apparent that a dis- 
cussion of the elements of proof which are 
necessary to sustain a charge of monopoly 
under the Sherman Act, would be unintelli- 
gible unless it were known or ascertained 
of what monopoly, under the statute, con- 
sists. 

Section 2 of the Sherman Act provides: 
“‘Every person who shall monopolize, or attempt 
to monopolize, or combine or conspire with 
any other person or persons, to monopolize any 
part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed 
guilty of a misdemeanor. ...”’ 


' The district court charged the jury, in 
connection with the counts under Section 2 
of the statute—monopolization, attempt to 
monopolize, and conspiracy to monopolize 
—as follows: 

“Now, the term ‘monopolize’ as used in Sec- 
tion 2 of the Sherman Act, as well as in the 
last three counts of the Information, means the 
joint acquisition or maintenance by the mem- 
bers of a conspiracy formed for that purpose, 
of the power to control and dominate interstate 
trade and commerce in a commodity to such an 
extent that they are able, as a group, to exclude 
actual or potential competitors from the field, 
accompanied with the intention and purpose to 
exercise such power.”’ 


Appellants make varying contentions to 
the effect that the foregoing instructions 
were erroneotis. American insists that an 
essential element of the offense of monopoly 
is the exclusion of actual or potential com- 
petitors from the field, and that the mere 
possession, on the part of a person or cor- 
poration, of an unexerted power to control, 
is not an offense. Reynolds contends that, 
in order to sustain a violation of the monop- 
oly count of the statute, the Government 
must prove: actual exclusion by wrongful 
means, of all, or substantially all, competi- 
tion, and the consequent acquisition or 


8See Dr. Miles Medical Co. v. Park & Sons 
Co., 220 U. S. 373; United States v. Colgate & 
Co., 250 U. S. 300; United States v. A. Schrader’s 
Son, Inc., 264 F. 175, rev. in United States v. 
A. Schrader’s Son, Inc., 252 U. S. 85; Frey & 
Son, Inc. v. Cudahy Packing Co., 256 U. S. 208; 
Federal Trade Commission v. Beech-Nut Pack- 
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maintenance of domination or control over 
the field of the business in question; or, the 
employment of wrongful means, pursuant 
to agreement, of a character calculated to 
exclude competition to such an extent as to 
create a dangerous probability that monop- 
oly will result; or, that there was an agree- 
ment between members of a combination to 
take wrongful action to exclude competition 
in order to obtain a monopoly. Liggett & 
Myers argues that, in order to sustain the 
judgment of the district court in this case, 
the Government must prove: that appel- 
lants intended to monopolize commerce in 
leaf tobacco and tobacco products; and, that 
they had the power to carry out this inten- 
tion. This is, in effect, what the court actu- 
ally charged. However, at the conclusion 
of its argument on this point, the above- 
named appellant insisted that evidence of 
intent and power is not enough, but that 
there must be evidence of wrongful action 
calculated to exclude—that is, actual use 
of methods contrary to the public policy as 
expressed in the statute or in the common 
law, to exclude; or, as otherwise stated, 
“affirmative exercise of the power to ex- 
clude.” 
[Patterson Case] 


With regard to the contention that it is 
necessary to prove an exertion of the power 
of exclusion and the exclusion of actual 
competitors by wrongful means, in order 
to sustain a charge of monopolizing, appel- 
lants rely largely upon Patterson v. United 
States, 222 F. 599 (C. C. A. 6), in which it 
was said that the root idea of the word 
“monopolize,” is “to exclude,” and that to 
monopolize trade or commerce is to exclude 
persons therefrom. 

In the Patterson case, insofar as here 
applicable, the question was whether the 
defendants were guilty of monopolizing “by 
wrongful means,’ *—“whether the making 
by one competitor of an interstate sale, or 
interstate sales, of a commodity by the use 
of wrongful means which, but for the use 
thereof, another competitor or other com- 
petitors would have made, constituted mo- 
nopolizing . . . by such competitor within 
the meaning of the Second Section.” The 
court said that there could be no monop- 
olizing in making a single interstate sale 
or making a great number of such sales, 
even though wrongful means were used in 
making them, but that for one competitor 
to exclude all, or substantially all, other 
competitors from the free opportunity of 
approaching each and every prospective 
purchaser on equal terms, with a chance of 
making a sale—that is, to drive them from 
the field of freely offering their goods, so as 


*For the enumeration of such means, see 
Patterson v. United States, supra, pp. 612, 613. 
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to have that field for himself—was to mo- 
nopolize. 

In developing its views and arriving at its 
determination that there could be no mo- 
nopolization by the use of the wrongful 
means alleged in the Patterson case, unless 
there had been exclusion of competitors, the 
court emphasized the element of exclusion 
in monopoloy generally, and proceeded to 
discuss types of monopolizing by a com- 
bination of competitors. Such a combina- 
tion, however, was not before the court, 
there having been no proof or allegation to 
this effect in the case under consideration. 
The discussion, referred to, embodies gen- 
eral expressions and a consideration of 
principles serving to illustrate the point in 
controversy, and it is a maxim not to be 
disregarded, that general expressions in 
every opinion, are to be taken in connection 
with the case in which those expressions 
are used. The Patterson case is not to be 
taken as authority for the rule that in order 
to sustain a charge of monopolization, there 
must, in all cases, be proof of exclusion or 
attempted exclusion of actual or potential 
competitors. 


[Types of Conduct Banned as 
Monopolizing] 


While a combination which effectively 
excludes or tries to exclude outsiders from 
a business altogether, is a monopoly or an 
incipient monopoly, and is unconditionally 
unlawful, such action does not exhaust the 
types of conduct banned as monopolizing by 
the Sherman Act. Other action falls into 
categories equally. forbidden as monopoliz- 
ing under the statute. United States v. Asso- 
Ciatcd Press 52) hy Supp O02, Goo. 
N. Y.); Fashion Guild v. Trade Commission, 
312 U. S. 457, 466; Apex Hosiery Co. v. 
Leader, 310 U. S. 469; American Medical 
Assn v. United States, 317 U. S. 519. See 
also, Hood Rubber Co. v. United States, 229 
F. 583 (D. C. Mass.); United States v. 
American Tobacco Co., 164 F. 700, 721; Bur- 
rows uv. Interborough Metropolitan Co., 156 
F. 389 (C. C. N. Y.); Attorney General v. 
National Cash Register Co., 182 Mich. 99; 
Richardson v. Buhl, 77 Mich. 632, 638. 


[Exertion of Power to Exclude Not Essential 
to Charge of Monopolizing] 


Before proceeding further, comment 
should be made upon the argument on the 
part of appellants, relative to actual exertion 
of the power of exclusion. It is asserted 
that the mere possession of unexerted 
power is not an offense under the monopoly 
section of the Sherman Act, and in support 
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of their contention, appellants cite United 
States v. United States Steel Corp., 251 U. S. 
417, and United States v. International Har- 
vester Co., 274 U. S. 693. It is true that, as 
an abstract proposition—in many cases— 
the unexerted power to control does not 
offend against the statute. This is so where 
such power is acquired by natural growth, 
legitimate competition, or by other legal 
means. Mere size or existence of uncxerted 
power is not an offense, as said in the Steel 
Corporation case (p. 451). But neither this 
statement of the law, nor the Steel Corpo- 
ration and Harvester Company cases, relied 
upon by appellants, are here applicable. For 
the fact that power to control is unexerted, 
is not the governing consideration, where 
such power to control and dominate has 
been jointly acquired by members of a con- 
spiracy formed for such purpose, with the 
intention and purpose of exercising the 
power. This distinction was indicated in 
the opinion in Apex Hosiery Co. v. Leader, 
supra, where in the footnote (p. 496), it was 
pointed out that, in the Steel Corporation 
case, the majority of the court was of the 
opinion that the combination was not shown 
to have ever possessed or exerted sufficient 
power, when acting alone, to control prices 
of the products of the industry; and that in 
the Harvester Company case, the belief that 
competitive conditions in the trade in har- 
vesting machines had been established, 
compelled the court to find compliance with 
an earlier consent decree. It was further 
noted that in United States v. Reading Co., 
253 U. S. 26, 47, 48, where the court found 
a power to control output, supply of the 
market, and transportation facilities of po- 
tential competitors in the anthracite coal 
market, the arrangement therefor was held 
void. From what has been said, the con- 
clusion follows that proof of exertion of the 
power to exclude, and exclusion of an 
actual or potential competitor, is not essen- 
tial to sustain a charge of monopolizing 
under the Sherman Act. 


[Review of Cases Dealing with Monopoly 
Section] 


The foregoing discussion brings us to the 
consideration of what monopolization, un- 
der the statute, may consist; and in apprais- 
ing the determining factors, we shall review 
certain of the cases dealing with, or dis- 
cussing, the monopoly section of the statute. 


What the provisions of Section 2 of the 
Sherman Act strike at, are combinations, 
contracts, and conspiracies to monopolize 
trade and commerce among the several 
states. United States v. E. C. Knight, 156 
U.S. 1, 17. It is the scope of such combina- 
tions and their power to suppress or stifle 
competition or create monopoly, which de- 
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termine the applicability of the Act. United 
States v. Union Pacific R. R. Co., 226 U. S. 
61, 88. The words “to monopolize’ and 
“monopolize,” as used in the section, reach 
every act bringing about the prohibited re-- 
sults. Standard Oil Co. v. United States, 221 
U.S. 1. And an agreement between corpo- 
rations, whereby competition among them, 
in the manufacture, distribution, and sale 
of commodities entering into interstate 
commerce is avoided, is a violation of the 
monopoly section of the Sherman Act. 
Addyston Pipe & Steel Co. v. United States, 
175 U. S. 211. In a charge of conspiracy 
to monopolize, no act other than the act of 
conspiring is required to be proved, for the 
reason that the Sherman Act punishes con- 
Spiracies at which it is aimed, on the com- 
mon law footing. Nash v. Umted States, 229 
Wire Ss S730 Om 378s 

Under the statute, any combination which 
by its necessary operation destroys or re- 
stricts free competition among those en- 
gaged in interstate commerce, is _ illegal. 
Northern Securities Co. v. United States, 193 
U.S. 197, 337. Contracts and combinations 
are within the Act as, by reason of intent 
or the inherent nature of the contemplated 
acts, prejudice the public interest by unduly 
restricting competition or unduly obstruct- 
ing the course of trade. Nash v. Umted 
States, supra. Regardless of the use made of 
at, a power resulting, not from normal ex- 
pansion and legitimate business enterprise, 
but from deliberately calculated purchase 
for control, which enables a holding com- 
pany to dominate two great competing in- 
terstate railroad carriers and two great 
competing coal companies engaged exten- 
sively in mining and selling anthracite coal 
that must be distributed over those rail- 
ways, is without more, a menace to, and an 
undue restraint upon, interstate commerce 
within the meaning of the Anti-Trust Act, 
and is in flagrant violation of the prohibition 
against monopoly in the second section of 
that Act. United States v. Reading Co., 253 
U. S. 26. See also, United States v. New 
England Fish Exchange, 258 F. 732 (D. C. 
Mass.); Lynch v. Magnavox Co., 94 F. 2d 
883 (C. C. A. 9); Montrose Lumber Co. v. 
United States, 124 F. 2d 573 (C. C. A. 10). 


In Northern Securities Co. v. United States, 
supra, in referring to the holding company 
device there in issue, the court said that the 
mere existence of such a combination and 
the power acquired by the holding company 
as its trustee, constituted a menace to, and 
a direct restraint upon, that freedom of 
commerce whick ‘Congress intended to rec- 
ognize and proect, and which the public 
is entitled to have protected. See also, 
Harriman v. Northern Securities Co., 197 
U. S. 244, 291. In United States v. Standard 
Oil Co., 173 F. 177 (C. C. Mo.), it was held 
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that a stock transfer and trust transaction 
constituted a combination and conspiracy to 
monopolize in violation of Section 2 of the 
Sherman Act, and that agreements of com- 
petitive manufacturers and traders not to 
compete in the purchase or sale of articles 
in interstate commerce, were illegal under 
the anti-trust law. A combination may be 
one in restraint of interstate trade and com- 
merce, or to monopolize a part of such trade 
or commerce in violation. of the Sherman 
Act, although such restraint or monopoly 
may not have been attempted to any harm- 
ful extent, but is potential only. United 
States v. International Harvester Co., 214 F. 
987. The authorities hold that the material 
consideration, in determining whether a 
monopoly exists, is not that prices are 
raised and that competition is excluded, but 
that power exists to raise prices or to ex- 
clude competition when it is desired to do 
so. United States v. American Tobacco Co., 
164 F. 700, 721. See also, United States v. 
Union Pacific R. R. Co., 226 U. S. 61, 85; 
United States v. Reading Co., 226 U. S. 324, 
370; United States v. Reading Co., 183 F. 427, 
456 (C. C. Pa.). “It is undoubtedly true... 
that trade and commerce are ‘monopolized’ 
within the meaning of the federal statute, 
when, as a result of efforts to that end, such 
power is obtained that’a few persons acting 
together can control the prices of a com- 


modity moving in interstate commerce. It: 


is not necessary that the power thus ob- 
tained should be exercised. Its existence is 
sufficient.” United States v. Patten, 187 F. 
664, 672 (C. C. N. Y.). See also, footnote in 
Umted States v. Socony-Vacuum Oil Co., 310 
USSe 1508224 


[Power with Intent to Monopolization; Jury 
Instructions Not in Error] 


From the foregoing, in our opinion, the 
conclusion reasonably follows that acqui- 
sition of the power to accomplish the desired 
objective of monopoly, with intent so to do, 
is monopolization under Section 2 of the 
Act. It is not necessary to prove that the 
power has been exerted, and while monop- 
olizing may manifest itself in various ways, 
the acquisition of such power to control, 
with intent, is sufficient to constitute the 
offense under the anti-trust law. The trial 
court did not err in its instructions to the 
jury on the question of monopolization. 


[Sufficiency of Proof of Conspirary] 


From the determination that the court 
properly charged on the monopoly feature 
of the case, we come to our conclusions 
with regard to the sufficiency of proof of 
conspiracy and of violation of the pertinent 
provisions of the anti-trust statute. 
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[Function of Court] 


In appeals from judgments entered on 
jury verdicts, the sole function of this court, 
insofar as the evidence is concerned, is to 
determine whether there is substantial evi- 
dence to support the verdict. Of course, if 
the evidence is as consistent with innocence 
as with guilt, no conviction could properly 
be had. 


[Where Substantial Evidence Supports Each 
Ingredient of Crime, Question Is for Jury] 


Inferences which may reasonably be drawn 
from the evidence as a whole, must not only 
be consistent with guilt, but inconsistent 
with every reasonable hypothesis of inno- 
cence. But a “defendant has not necessarily 
established a case for a directed verdict in 
his favor by professing innocence and de- 
nying the existence of criminal intent. If 
the established facts and,inescapable infer- 
ences are inconsistent with the accused’s 
professions of innocence, it becomes the 
problem of the jury to weigh the evidence 
and determine, under proper instructions 
dealing with quantum of proof necessary 
to convict, the guilt or innocence of the 
accused. . . . Only by weighing the acts 
of the accused against his professions of 
innocence when they are inconsistent, can 
the fact finding body reach an intelligent 
verdict or finding. If the accused’s acts 
and assurances are reconcilable, then no 
jury question is presented and the defend- 
ant should be dismissed. If, however, ... 
the acts of the accused dispute his assur- 
ances of innocence and the conflict is vital, 
then the court must let the jury weigh the 
conflicting evidence and decide.” United 
States v. Morley, 99 F. 2d 683, 685 (C. C. A. 
7), cert. den. 306 U. S. 631. It is sufficient 
to sustain a conviction on a charge of con- 
spiracy if, on consideration of all of the 
evidence, the jury is satisfied beyond a rea- 
sonable doubt of the guilt of the accused. 
As in all cases requiring proof by circum- 
stantial evidence, the conclusion of guilt 
must follow beyond reasonable doubt from 
the facts and circumstances proved; but 
where there is substantial evidence to sup 
port every essential ingredient of the crime 
charged, the question is for the jury. Rosen- 
garten v. Umted States, 32 F. 2d 644, 645 
(CC NO): 


[Verdict Supported by Evidence] 


Upon a consideration of the proofs in the 
case, and an application thereto of the 
appropriate legal principles previously dis- 
cussed, we are of the opinion that the ver- 
dict was clearly sustained by the evidence. 
From all of the many circumstances dis- 
closed on the trial, the jury was clearly 
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justified in drawing inferences from which 
it could find, beyond a reasonable doubt, 
that appellants had combined, agreed, con- 
spired, and acted in concert in violation of 
Sections 1 and 2 of the Sherman Act. In 
arriving at this determination it is unneces- 
sary to segregate and rehearse the hereto- 
fore recited portions of the evidence, in 
juxtaposition with each pertinent application 
of the law. 


[Circumstances from which Agreement Could 
Be Inferred| 


The identical objectives, the opportunity 
for communication between appellants in 
formulating policies for their mutual bene- 
fit, their concert of action in other matters 
in which they were mutually interested, 
their refusal to participate in buying at the 
markets unless all three appellant companies 
were present, the uniformity of list prices 
of their manufactured products, the identical 
and (for all practical pyrposes) simultaneous 
price increases and price reductions, their 
insistence on identical list prices, the sim- 
ilar rewards and punishments meted out to 
dealers by all the appellants in carrying out 
the same objectives, their policies which, in 
practice, resulted in their refusal to com- 
pete with each other in the field of prices, 
either in the purchase of leaf tobacco or in 
the sales of their finished products, are all 
circumstances—together with evidence of 
the use of many other methods earlier 
enumerated herein—from which an agree- 
ment on the part of appellants to act in 
concert, to the extent and in the manner 
outlined by the court, could be inferred by 
the jury beyond a reasonable doubt. 


[Practices Would Be Illegal Apart from 
Combination] 


It is said by appellants that the court is 
not here concerned with resale price agree- 
ments imposed by a manufacturer upon a 
dealer, but only with such agreements im- 
posed by a group acting in combination and 
agreement. Apatt from any question of 
combination, the practices of appellants, as 
alleged by the Government, would be illegal. 
Spies pretending to be regular customers, 
were sent out by appellant companies to 
check among various dealers as to the retail 
prices at which they were selling. Those 
selling at any differential between the three 
standard brands, were interviewed by a 
representative of the company whose brand 
was priced at a higher figure than the others. 
If the dealers refused to lower the price, 
retaliatory measures were applied. Some 
dealers remained obdurate for months, defy- 
ing certain of the appellants in bitter terms 
of castigation for attempting to interfere in, 
and control, their retail business. But most 
of such dealers felt the business necessity 
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of carrying the brands in question and 
finally surrendered ta the demands of the 
various appellant companies on all the retail 
Price policies in controversy. The use of 
such methods and compulsions, brings the - 
conduct of appellants, acting separately, 
within the rule announced in the Beech-Nut 
case with respect to restraint of trade. 
Moreover, the conduct of any one of appel- 
lants, considered apart from a combination 
among all or any of them, is evidence of an 
intent to monopolize. “The devising of 
means for... fixing sales prices, or adopt- 
ing regulations for governing dealers, to be 
enforced by special rewards or penalties, 
inevitably result in concentration of business 
in the hands of a few, and may also result 
in giving to a single person or corporation 
such a unification of interest or management 
as to constitute an illegal monopoly... . 
the arbitrary enforcement of the restrictive 
conditions by the establishment of a system 
of espionage, and the keeping of records of 
violations of such conditions, with a view 
of penalizing such dealers, are evidence of 
an intention to promote a monopoly.” United 
States v. Eastman Kodak Co., 226 F. 62, 77, 
78. Use of the methods above mentioned, 
on the part of appellants, together with the 
other evidence in the case, justifies infer- 
ences that they had, jointly and under a 
common plan, tampered with, manipulated, 
and controlled prices in the sale of their 
manufactured products. Enough of the 
evidence has been recited with reference to 
the purchase of leaf tobacco to indicate that 
the same inferences were justified in that 
regard also. 


[List Prices Are Arbitrary] 


Each of the appellants justifies its interfer- 
ence with retail prices on the ground that it 
is unfair discrimination for a dealer to sell 
its cigarettes at a higher price than that of 
the others, inasmuch as all of the brands 
in question are sold by appellants to the 
dealers at the same list price. But such 
list prices, upon which the whole price 
policy of appellants is based, are entirely 
arbitrary and are justified on no economic 
ground. The fact is that the appellant com- 
panies do not, and will not, compete in the 
price field. We see no justification for 
charges, based on list price identity, of un- 
fairness and discrimination against dealers 
who wish to vary the retail prices of the 
cigarettes purchased, according to local cir- 
cumstances and their own business judg- 
ment. 


[Artificial Price Level May Be Evidence of 
Agreement| 


All appellants give the same reason for be- 
ing obliged to follow a price rise inaugurated 
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by any one of them—that if they do not 
follow it, the others will have more money 
to spend on advertising. But all of them 
also explain that they must similarly follow 
a price cut or will lose business through sales, 
as otherwise the cheaper priced cigarettes 
would completely outsell their products. 
These explanations are patently inconsistent. 
Of course, it is not necessary, as suggested, 
that appellants give any explanation of their 
conduct. But whether they do or not, it 
would be contrary to common sense to say 
that the jury could not draw inferences, 
from the price changes and appellants’ 
methods therein, that they all conspired and 
agreed to raise or lower their prices simul- 
taneously, and that they acted in combina- 
tion, agreement, and concert in so doing. 
In this regard, appellants refer to the fact 
that it is not unlawful to follow price leader- 
ship. But, in answer to this argument, it 
may be remarked that “uniformity of price 
may be the result of agreement or under- 
standing, and that an artificial price level 
not related to the supply and demand of a 
given commodity may be evidence from 
which such agreement or understanding, or 
some concerted action of sellers operating 
to restrain commerce, may be inferred.” 
Cement Manufacturers Assn. v. United States, 
268 U. S. 588, 606. The explanation given 
why all appellants must be represented at 
the same markets—and their refusal to pur- 
chase at a market where they are not all 
present—is that if one is absent from, or 
quits a market, the competitors would buy 
tobacco at a much lower price than the other 
had bought it, and that, for that reason, 
they try to adjust the amount of tobacco 
they buy so that the three appellant com- 
panies are represented on all markets from 
the beginning to the end of the selling sea- 
son. They assert that they carry out this 
policy in pursuance of a duty which they 
feel they owe to the grower to give to the 
man selling last the benefit of whatever 
purchasing power the companies may have, 
in equal proportion to the man selling ‘first. 
These explanations of appellants’ conduct 
as being necessary to enable all the farmers 
to get the best prices and, at the same time, 
to prevent any one of the companies from 
buying tobacco at prices disadvantageous to 
the farmers—even if meritorious in fact— 
could not justify the fixing or stabilizing 
of prices by joint understanding. See Ad- 
dyston Pipe & Steel Co. v. United States, 85 
LL ALIS ZAIE KCC AOS ING Oe 


{Size May Be Considered] 


Appellants assert, also, that the fact that 
the manufacturers of the 10-cent brands of 
cigarettes have continued to be successful, 
shows that the charge that appellants have 
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been guilty of monopolistic practices and 
monopolization are inconsistent, incongru- 
ous, and shown to be fallacious by such 
proofs. But in United States v. Amertcan 
Tobacco Co., 164 F. 700, 702, 703, it appeared 
that during the existence of the Tobacco 
Company in that case, new enterprises had 
been started, some with small capital, in 
competition with it, and had thrived; and 
that the price of leaf tobacco had steadily 
increased. But it was held that these cir- 
cumstances were immaterial in considering 
the charge that the defendant had been 
guilty of monopolizing. It is repeatedly 
emphasized by appellants, that the mere 
size and wealth of a business is not evidence 
of violation of the statute. However, it is 
to be observed that size affords an oppor- 
tunity for abuse of the power which exists 
by reason thereof, and that this factor is 
not to be ignored ‘where it appears that, in 
the past, the opporunity has been utilized. 
Size may be considered in connection with 
other evidence bearing upon the alleged 
monopolistic practices. See United States v. 
Swift & Co., 286 U. S. 106; United States v. 
Eastman Kodak Co., 226 F. 62 (D. C. N. Y.), 
appeal dismissed 255 U. S. 578. In United 
States v. International Harvester Co., 214 F. 
987, 1000 it was, significantly—and with 
special pertinence to the case before us— 
said: “There is no limit under the American 
law to which a business may not independently 
grow, and even a combination of two or 
more businesses, if it does not unreasonably 
restrain trade, is not illegal; but it is the 
combination which unreasonably restrains 
trade that is illegal, and if the parties in 
controversy have 80 or 85 per cent. of the 
American business, and by the combination 
of the companies all competition ts eliminated 
between the constituent parts of the combina- 
tion, then it is in restraint of trade within 
the meaning of the statute, under all of the 
decisions.” (Italics supplied.) 


[Payments to Dealers for Advertising] 


Payments made to dealers for purposes 
of advertising appellants’ products are, it is 
argued, not evil or illegal. But such pay- 
ments, in this case, certainly constituted 
evidence from which the jury could draw 
inferences that they had been given by ap- 
pellants to dealers to affect particular price 
situations, and to carry out a price con- 
spiracy. The same could be said of the use 
of free goods, direct list privileges, and other 
advantages given to dealers by appellants. 
In considering the arguments of certain of 
the appellants, it may be assumed that, for 
instance, Liggett & Myers did not remove 
dealers from its direct list to enforce ac- 
quiescence in its retail price program, or 
that American did not require its dealers to 


Copyright 1944, Commerce Clearing House, Inc. 


12-14-44 
Report 61 


maintain a three-cent differential with the 
10-cent brands. In the case of Liggett, 
there was evidence, however, from which 
the jury could infer that, if such an extreme 
measure as removal from the direct list was 
not adopted, nevertheless, other methods of 
inducement, resulting in advantage or dis- 
advantage to the dealers, were used. As to 
American, due to its insistence that its retail 
prices should not be higher than those of 
the other two appellants, it received as 
much benefit from their conduct in enforc- 
ing the three-cent differential, as they them- 
selves did. If appellants conspired and 
acted pursuant to agreement and under- 
standing—even though tacit—the action of 
any of them to restrain or monopolize trade 
for the benefit of all of them, is, in law, the 
action of all. 


[Evidence Supports Jury’s Inferences| 


We have considered, to some extent, the 
contentions of the appellants, their explana- 
tions, and the controverted evidence, but 
“This court is not charged with the duty of 
considering conflicts in the evidence, credi- 
bility of witnesses, the plausibility of ex- 
planations offered by defendants, or the 
weight of the evidence. Its sole function 
in this tegard is to determine whether there 
is substantial evidence to support the ver- 
dict. The jury having found the de- 
fendants guilty, that view of the evidence 
and the inferences reasonably to be drawn 
therefrom must be taken which is most 
favorable to the government.” Galatas v. 
United States, 80 F. 2d 15, 23 (C. C. A. 8). 
There was substantial evidence to enable 
the jury to draw inferences that appellants 
had, beyond a reasonable doubt, violated 
Sections 1 and 2 of the Sherman Act. 


[Instructions as to Separability of Counts Not 
Erroneous] 


We pass to appellants’ claim that the trial 
court erred in its statements to the jury 
when, after it had been charged at the con- 
clusion of the arguments, it returned with 
a request for further instructions. At that 
time, the foreman told the court that the 
jury was confused as to whether count one 
and count four were separate offenses. The 
court then informed the jury that these 
counts charge separate offenses and that the 
jury might find a verdict of guilty on one 
count, or both, or on one and not the other. 
Appellants contend that the jury was thus 
enabled| to find appellants guilty, under 
count one, of conspiracy to restrain trade 
by price-fixing; and guilty, under count 
four, of conspiracy to monopolize by some 
means other than price-fixing—and_ that, 
since no such other means were alleged or 
proved, a verdict on count four was re- 
versible error. 


Trade Regulation Reports 


Court Decisions 
American Tobacco Co. et al. v. U.S. 


37,591 


The basis for appellants’ assertion that 
the effect of the instructions was to tell the 
jury that it could find appellants guilty of 
conspiracy to monopolize by means other 
than price-fixing, is that it would be clearly 
inconsistent to find (as the court charged 
the jury it could find) that the appellants 
were guilty of conspiracy to monopolize by 
price-fixing, and yet, under the same allega- 
tions of fact, to find them not guilty of 
conspiracy to restrain trade by price-fixing; 
and that, therefore, appellants, if innocent 
of a price-fixing conspiracy to restrain trade, 
could only be guilty of a conspiracy to 
monopolize by some means other than 
price-fixing. But the circumstance that 
there might be perceived an inconsistency 
in a possible finding of guilt on the charge 
of conspiring to monopolize by price-fixing, 
and a verdict of not guilty on a charge of 
conspiracy to restrain trade by the same 
means, would not vitiate the charge or the 
verdict. Dunn v. United States, 284 U. S. 
390; Borum v. United States, 284 U. S. 596; 
Morgan v. Umited States, 98 F. 2d 473 
(C. C. A. 8). See also, United States v. Gen- 
eval Motors Corp., 121 F. 2d 376 (C. C. A. 7), 
cert. den, 314 U. S. 618. It is to be observed 
also that the jury did find appellants guilty 
of conspiracy to restrain trade by price-fix- 
ing, as well as of conspiracy to monopolize 
by the same means, and, actually, its verdict 
was not inconsistent in any degree. More- 
over, in answer to certain observations of 
appellants, it is to be remarked that what 
the trial court may have said to counsel in 
a colloquy after the jury had retired, is of 
no consequence on this review. We find 
no merit in appellants’ complaint herein. 


[Inspection of Papers Not Unlawful Search 
and Setsure] 

With regard to the claim of American that 
it was subjected to an unlawful search and 
seizure of its papers in violation of the 
Fourth Amendment, it appears that under 
subpoena duces tecum, returnable on the 
date on which the trial was scheduled to 
commence, appellants produced the writings 
designated therein, American delivering in- 
to the custody of the clerk, a large number 
of filing cases containing the documents 
called for by the subpoena. After the dis- 
cussion of certain questions relating to 
jurors, appellants requested adjournment to 
make additional preparation tor trial; and, 
after granting the postponement and before 
adjourning, the court proceeded with the 
matter of returns to the subpoenas. Reynolds 
and Tiggett advised that arrangements had 
been worked out so that the documents 
produced by them would be available to 
the Government for inspection. American 
stated that no such rights would be granted 
by it. 
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The Government thereupon moved for 
leave to inspect, and the trial court rendered 
decision on the motion, permitting inspec- 
tion, stating that, at the request of appel- 
lants, it would examine any documents 
which they claimed were irrelevant, privi- 
leged, or, for any reason, not subject to in- 
spection, in order to determine whether 
inspection in such a case shauld be permit- 
ted. At the time of this determination, the 
documents in question had already been 
impounded. A motion was made to set 
aside the order of impoundment and to 
change the return date of the subpoenas 
to the later date to which the trial had been 
postponed. This was denied by the court. 
The documents had come into the posses- 
sion and control of the court pursuant to 
valid subpoenas. The court permitted no 
general search of appellants’ papers, but 
only an inspection of those within the speci- 
fications of the subpoenas. Appellants were 
able to have the court examine any docu- 
ments which they considered privileged, be- 
forehand, and if the court considered that 
they were not subject to examination, there 
could be no inspection. . Since the docu- 
ments were impounded and had come into 
the control of the court pursuant to, and in 
response to, valid subpoenas, appellants 
could not thereafter contend that the in- 
spection permitted by the court constituted 
an unlawful search and seizure in violation 
of the Fourth Amendment. See Perlman v. 
United States, 247 U.S. 7; Ex Parte Fuller, 
262 U. S. 91; Burdeau v. McDowell, 256 U.S. 
465. 

Moreover, under the circumstances, the 
order permitting inspection was reasonable. 
The Fourth Amendment was not intended 
to interfere with the power of courts to 
compel, through a subpoena duces tecum, the 
production, upon a trial in court, of docu- 
mentary evidence, so long as the scope of 
the subpoena is reasonable. United States 
v. Bausch & Lomb Optical Co., 321 U. S. 707. 
The permission to inspect granted the Goy- 
ernment did not constitute an unreasonable 
search and seizure in violation of the 
Fourth Amendment, 


[No Compulsory Self-Incrimination] 


Referring to the contention that the in- 
spection permitted by the court destroyed 
the constitutional safe-guard against com- 
pulsory self-incrimination: “The Fifth Amend- 
ment does not protect a corporation against 
self-incrimination through compulsory pro- 
duction of its papers.” United States v. 
Bausch & Lomb Optical Co., supra, p. 726. 
“Sincé the privilege against self-incrimina- 
tion is a purely personal one, it cannot be 
utilized by or on behalf of any organization, 
such as a corporation.” Untted States v. 
White, 322 U. S. 694, 699. Here, too, it is 
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to be remembered, if anything further were 
needed to justify the court’s determination, 
that the evidence in question was already 
available for use by the prosecution on the 
trial. 


[Sentences Not Multiple Punishment for 
Same Offense] 


The sentences on the different counts did 
not result in multiple punishment for the 
same offense, contrary to rights guaranteed 
by the Fifth Amendment, as contended by 
appellants. While Sections 1 and 2 of the 
Sherman Act forbid ,undue restraint of 
trade, they cover different matters. The 
crime defined by Section 1 is legally dis- 
tinct from the crime defined by Section 2. 
Offenses under these sections are not iden- 
tical, even though all the evidencé is appli- 
cable to a count under Section 1, as well as 
to a count under Section 2. Congress may 
provide that separate steps in a single trans- 
action shall constitute separate offenses. If 
offenses are distinct in law they are not 
identical, regardless of how closely they are 
connected in point of fact. A single act 
may be an offense against two statutes. The 
test laid down by the adjudicated cases as to 
the identity of offenses under separate statu- 
tory provisions, is, whether each statutory 
provision requires proof of a fact which the 
other does not. A conspiracy in restraint of 
trade, violative of the first section, is not 
identical with a conspiracy to monopolize 
trade, violative of the second. The three 
counts under Section 2 of the statute named 
three separate offenses: the act, the attempt, 
and the conspiracy to monopolize interstate 
commerce. The attempt, in this case, was 
held to be merged in the act. The offenses 
charged in the three counts upon which ap- 
pellants were sentenced, were not identical 
in law, but were distinct and separate, and 
the sentences thereon were, accordingly, not 
erroneous. United States v. Socony-Vacuum 
Oil Co., 310 U. S. 150, 226; Montrose Lum- 
ber Co. v. United States, 124 F. 2d 573 
(C. C. A. 10); United States v. Shapiro, 103 
Bs 2d: 775 -(C, C. Al 2) = Umited States v. 
Buchalter, 88 F. 2d 625 (C. C. A. 2), cert. den. 
301 U.S. 708; United States v. MacAndrews 
& Forbes Co., 149 F, 836 (C. C. N. Y.). 


[Information Possessed Requisite 
Particularity| 


As against the contention of appellants, 
we are of the opinion that the information 
alleged an agreement between the parties, 
and clearly possessed the requisite degree 
of particularity. It was set forth in various 
counts that appellants had unlawfully at- 
tempted to restrain competition and that 
their combination had been effectuated “by 
concerted action and pursuant to a com- 
mon plan and understanding.” Any words 
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whic.. -airly import a concerted action for 
a conniving together to restrain trade, are 
sufficient to charge a conspiracy. United 
States v. Armour & Co., 137 F. 2d 269 
(C. C. A. 10). See also, United States v. M. 
Piowaty &) Sons, 251. .F. 375, 379 .(D., -C. 
Mass.). Since the alleged scheme covered 
a wide field, and the charge, numerous 
shifting elements, it was impossible to set 
forth all the facts specifically and definitely; 
and, in such a case, more than a general 
description of its nature being impossible, 
such a description is, accordingly, sufficient. 
Swift & Co. v. United States, 196 U. S. 375; 
United States v. Patterson, 201 F. 697, 719; 
United States v. MacAndrews & Forbes Co., 
supra, p. 830. 


[Indictment Unnecessary] 


Furthermore, it is our conclusion that the 
Fifth Amendment did not require an in- 
dictment in this case. Misdemeanors 
punishable by fine, or by fine and imprison- 
ment not to exceed one vear, as provided in 
Sections 1 and 2 of the Sherman Act, may 
be prosecuted by information. Falconi v. 
United States, 280 F. 766 (C. C. A. 6). See 
Duke v. United States, 301 U. S. 492; and the 
foregoing rule is not rendered nugatory by 
Title 18 U. S. C:. A. §753 (f£), as contended. 
See United States v. Sloan, 31 F. Supp. 327 
(DIMERS: Epi 


[Alternate Jurors Proper] 


The trial court directed the use of al- 
ternate jurors in accordance with §417 (a) 
of Title 28 U. S. C. A., which provides 
therefor. under certain circumstances in 
trials of a “defendant against whom has 
been filed any indictment.” No contention 
is made that the circumstances were not 
such as to warrant the use of alternate 
jurors; but it is claimed that, because the 
proceedings in this case were instituted by 
the filing of an information, their use was 
unauthorized and calls for reversal. The 
object of the statute was to prevent mis- 
trials in criminal trials of long duration, 
where a juror dies or becomes so ill as to 
be unable to continue the performance of 
his duties. (H. R. 957, 72nd Cong. Ist 
Sess.) The purpose of the statute was reme- 
dial, and there is no logical basis, as far 
as this case is concerned, for distinguishing 
actions instituted by indictment and by in- 
formation, In such a case, “indictment” 
should be given a generic construction, as 
any other would be inconsistent with the 
plain intention of Congress. See United 
States v. Hutcheson, 312 U.S. 219, 235; John- 
son v. Southern Pacific Co., 196 U. S. 1, 14; 
United States v. Borger, 7 F. 193 (C. C. 
NEE ane, SUI lowe ZC Nass). 
Only 12 jurors—all properly qualified—par- 
ticipated in the deliberations, after having 
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heard the evidence, arguments and instruc- 
tions of the court. The use of the alternate 
jurors was proper. 


[No Error as to Bill of Particulars] 


The trial court did not err in ruling on the 
motion for bills of particulars, which were 
granted in part and denied in part. The 
Government furnished the additional infor- 
mation ordered by the court, and was not 
required to lay before appellants its entire 
case in all its details and ramifications. The 
granting or denying of demands for parti- 
culars is a matter within the discretion of 
the trial court and, unless there is an abuse 
thereof, its actions will not be disturbed. 
Appellants do not show that the court 
abused its discretion in refusing to compel 
the Government to furnish the many items 
and detailed information demanded, and we 
find no such abuse of discretion. See Stumbo 
v. United States, 90 F. 2d 828 (C. C. A. 6). 


[Challenging of Juror] 


Error is claimed on the refusal of the 
trial court to sustain challenges for cause 
to a juror who, obviously, was unwilling 
to serve on the jury. On questioning by 
counsel, considerable uncertainty was ex- 
pressed by the juror as to whether various 
circumstances might prejudice him, first, 
against the Government’s case, and there- 
after, with regard to the case of appellants. 
But, on several occasions, he said that he 
could decide the case on the law and the 
evidence and be fair to both sides, and 
finally stated to the court that he would not 
be influenced in any way, in rendering a 
verdict, by the possible outcome of the suit. 
His inconsequential interest in an acre of 
tobacco grown by his father, and his an- 
swers on the woir dire, presented to the trial 
court for determination the question 
whether his interest or partiality disqualified 
him. Such a question is decided by the 
trial court upon the evidence, and, unless 
there is manifest error in its finding, it will 
not be set aside on review. See Reynolds 
v. United States, 98 U. S, 145, 156, 157; Press 
Publishing Co, v. McDonald, 73 F. 440, 443 
(GCG. C. AY 2), cert. den. 161 U.5..7005 Aloptw: 
Utah, 120 U. S. 430. We find no such error 
in the district court’s determination. With 
regard to the claims of error for failure 
to sustain challenges for cause to three 
prospective jurors who, eventually, as a re- 
sult of peremptory challenges, did not sit 
upon the jury, we have carefully examined 
the voir dire in the light of appellants’ argu- 
ments and the trial court’s questioning dur- 
ing the examination, and find the 
contentions that there was error in the 
court’s ruling therein, to be without merit. 
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[Evidence as to Bonuses] 


Appellants claim that the court erred in 
admitting evidence of “bonuses” paid to 
certain officials of the various corporations. 
These payments depended on annual profits 
earned in excess of those which had been 
earned when the companies were operated 
as a unit prior to the dissolution decree in 
the Tobacco case, to which reference has 
been already made. We are of the opinion 
that this evidence was clearly admissible as 
bearing on the possible motive of such 
officials to act in combination, in accordance 
with an understanding—perhaps, tacit—for 
the purpose of financial gain. The court 
properly pointed out that proof of motive 
and opportunity alone fell far short of show- 
ing violation of law, but that any facts 
which reflected on motive, might be consid- 
ered along with other testimony in the case. 
Error, asserted because of admission of 
evidence as to the salaries of officials, was 
cured when stricken by the court. See 
United States v. Maggio, 126 F. 2d 155, 159 
(C. C. A. 3); Patterson v. United States, 111 
Pec dotie (GCA oye 


|Interoffice Correspondence; Admission of 
Oné Conspirator] 


We find no error in the introduction in 
evidence of testimony and correspondence 
between a sales representative of one of the 
appellants and the company which employed 
him. It constituted admissions on the part 
of such appellant, and any act or declara- 
tion of a conspirator is admissible against 
all of them, whether or not they knew of 
the commission of the act or the making of 
the declaration. Brock v. Hudspeth, 111 F. 
2d 447 (C. C. A. 7) ; Umted States v. Manton, 
107 F. 2d 834 (C. C. A. 2); United States v. 
Rabinowich, 238 U. S. 78. Nor was the evi- 
dence of admissions by one conspirator—in- 
cluding statements not based on personal 
knowledge—inadmissible as hearsay. De- 
laney v. United States, 263 U. S. 586. At the 
time the evidence in question was intro- 
duced, there was already a prima facie show- 
ing of conspiracy, which is all that is necessary 
as a foundation for the introduction of evi- 
dence of acts and declarations of a conspira- 
tor, binding on all. Bannon & Mulkey v. 
United States, 156 U. S. 464. See also, Hitch- 
man Coal & Coke Co. v. Mitchell, 245 U. S. 
229; Wiborg v. Umted States, 163 U. S. 632; 
International Indemimty Co. v. Lehman, 28 F. 
Zale CSS CRALE7) 


[Responsibility of Officials] 


The various individual appellants were 
responsible, either for the purchasing of 
leaf tobacco or the sales of the manufac- 
tured products of their companies, and as 
such, are clearly within that class of officials 
responsible for the policy of the appellant 
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companies with regard to competition. Such 
individual appellants are not relieved from 
liability for conspiracy merely because they 
all did not take part in the same acts. See 
Patterson v. United States, 222 F. 599, 632, 633. 
Participation by each conspirator in every 
detail in the execution of the conspiracy is 
unnecessary to establish guilt, as each may 
have been performing different tasks to 
bring about the desired result, or have used 
different methods to aid in accomplishing the 
common purpose. Marx v. Umted States, 
86 F. 2d 245, 250 (C. C. A. 8) ; United States 
v. Swift, 188 F. 92, 98 (D. C. Ill.) ; United 
States v. MacAndrews & Forbes Co., 149 F. 
823) 832 0(C) GING eY*) ecerts dene Z12ZaUmrs: 
585. There was no error in submitting the 
question of the guilt of such appellants to 
the jury. 


[Evidence as to Association Activity] 


Admission of evidence with regard to the 
activities of the Tobacco Merchants Asso- 
ciation, and appellants’ unusually large finan- 
cial contributions to it, was not erroneous. 
Representatives of appellants participated in 
the meetings of the Association, which, 
through its managing director, maintained 
the most intimate business relations with 
officials of the companies, and was respon- 
sible for carrying on, confidentially, cer- 
tain important activities to the common 
advantage of appellants. The only purpose 
for which the court admitted the evidence 
was to show that the appellants had an op- 
portunity of “gathering together and com- 
municating between each other a plan or 
plans alleged to constitute the conspiracy.” 
This evidence, as well as that indicating 
that appellants controlled the organization, 
was properly admissible for the purpose of 
showing that the Association served as a 
means of communication and gave appel- 
lants an opportunity to conspire and act in 
combination. See Minner v. United States, 
57 F. 2d 506 (C. C. A. 10) ; Kanner v. United 
States, 34 F. 2d 863 (C. C. A. 7). Through 
the Association, certain states were allocated 
to one appellant company, to assume the 
direction of a campaign against certain 
proposed state tax laws; other states were 
allocated to the other appellant companies. 
Each, in the states allocated to it, was work- 
ing for the interests of all. Whether ap- 
pellants availed themselves of the Association, 
as an instrumentality for price-fixing, was, 
under all the evidence, properly for the jury. 


[Historical Testimony] 


Error assigned on the introduction of his- 
torical testimony showing the relation of 
appellant companies to the old American 
Tobacco Company, is without merit. The 
court permitted such testimony for the pur- 
pose of throwing light upon the subsequent 
offenses, acts, and practices charged, and 
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for no other purpose. Whether such re- 
lationship threw any light upon the offenses 
charged, was properly a question for the 
jury, and properly admissible for that pur- 
pose. 

{[Eapert Witnesses] 

Nor was there error in the admission of 
testimony by certain expert witnesses, re- 
lating to tests given to numerous persons 
who were cigarette smokers, which tended 
to show that smokers could not tell the 
difference between their favorite brands of 
cigarettes, including appellants’ brands, and 
others, when the identifying marks were 
concealed. The evidence was introduced by 
the Government in support of the conten- 
tion that appellants did not buy different 
kinds of tobacco so that they might manu- 
facture distinctive products, but only for- 
mulated their grades as one of the methods 
used to avoid competition in buying leaf 
tobacco. Inasmuch as the object of all evi- 
dence is the ascertainment of the truth with 
reference to the existence or non-existence 
of the facts in controversy, the criterion 
for the admissibility of evidence of experi- 
ments, is whether such evidence tends to 
enlighten the jury and enable it to consider 
more intelligently the issues presented. The 
admissibility of evidence of the experiment 
in question was peculiarly a matter within 
the discretion of the trial court. The weight 
to be given such evidence was for the jury. 


{Inflammatory Argument] 

Appellants contend that the argument of 
Government counsel was an inflammatory 
appeal to passion and prejudice, constituting 
reversible error. At the time of the argu- 
ment, no objection was made. Each of the 
three groups of appellants moved for a 
new trial, but there was no mention of pre- 
judicial argument in any of the motions, and 
the only criticism of the Government is 
found in the most general terms in one of 
the grounds relied upon on the motion for 
a new trial by the Liggett appellants, which 
was, baldly, and without particularity, stated 
.o be: “Impropriety in the conduct of Gov- 
ernment counsel.” However, such appel- 
lants abandoned this complaint in their 
briefs on appeal. No objection having been 
made to the argument at the time; no re- 
quest for appropriate corrective action hav- 
ing been addressed to the trial court; no 
complaint of prejudice arising therefrom 
having been set forth in motions for a new 
trial; and no purpose or effect of arousing 
prejudice, appearing from the consideration 
of the argument in its entirety—we dismiss 
appellants’ contention in this regard as with- 
out merit. 

[Statute of Limitations and Venue] 

With respect to the continuing nature of 
the conspiracy, the statutory period of 
limitations, and the requisite venue, the 
court charged that it was essential that it be 
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shown by the evidence, beyond a reasonable 
doubt, that the offense charged, continued 
and existed within the period of three years 
immediately before the filing of the informa- 
tion, or during some part of that three-year 
period—even though it may have had its 
origin at some time prior thereto; and that, 
within the three-year period, some means, 
methods, or practices were employed by or 
under the authority of the members of the 
alleged combination or conspiracy, within 
the Eastern District of Kentucky. In order 
to comply with the requirement that the 
trial be held in the district where the crime 
is committed, it is sufficient that it be 
alleged that some of the acts, in carrying 
out the crime, were performed in the dis- 
trict, and that the evidence shows this to 
have been the fact. Burton v, United States, 
202 U. S. 344, 388; United States v. Socony- 
Vacuum Oil Co., 310 U. S. 150, 253, 254. 
While it is not essential to an indictment 
for a conspiracy to violate the Sherman 
Act, that the commission of an overt act in 
furtherance of such conspiracy, be alleged, 
the commission of such an act and its al- 
legation in such an indictment, does give 
local venue. United States v. New York 
Great Atlontic & Pacific Tea Co., 137 F. 2d 
459. 463, 464 (C. C. A. 5); see United States 
v, Trenton Potteries, 273 U. S, 392, 402, 403; 
United States v. Socony-Vacuum Oil Co., 105 
F. 2d 809, 834 (C. C. A. 7). We find no 
error in the court’s instruction or its re- 
fusal to give appellants’ proposed instruc- 
tions in this regard. 


[No Error in Exclusion of Evidence] 


The court did not err in declining to per- 
mit the introduction of evidence of self- 
serving statements to the effect that one 
of the appellants had rejoiced in the 
dissolution of the old American Tobacco 
Company, or in its rulings against the ad- 
missibility of evidence of praiseworthy 
motives and laudable conduct on the part 
of appellants in various matters relating 
to cooperation with Government marketing 
requests which were advantageous to the 
tobacco farmers in maintaining the prices 
paid for leaf tobacco against a falling 
market. See Umted States v. General Motors 
Corp., 121 F. 2d 376. Nor do we find error 
on the part of the trial court in the exclu- 
sion of evidence, in limiting the probative 
effect of evidence that was admitted, or in 
failing to give instructions in the language 
sought in the requests therefor. 


[Other Claims of Error Not Meritorious] 


We have considered the other various 
claims of error presented on the argument 
and in the briefs of counsel, but find that 
they are not meritorious. 


[Convictions A firmed] 


In accordance with the foregoing, the 
judgment of the district court is affirmed. 
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57,596 Court Decisions 
: Dearborn Supply Co. v. FTC Benorss4 
[11 57,318] Dearborn Supply Company v. Federal Trade Commission. 
In the United States Circuit Court of Appeals for the Seventh Circuit. No. 8408. 


October Term and Session, 1944. December 23, 1944. 
Petition for Review of Order of Federal Trade Commission. 


A Federal Trade Commission order prohibiting petitioner from disseminating adver- 
tisements that fail to reveal the harmful consequences that may result from the indis- 
criminate use of a skin preparation containing ammoniated mercury is vacated and set 
aside. The Commission’s finding, that the advertisements of a skin preparation containing 
ammoniated mercury constitute false advertisements in that they fail to reveal possible 
danger from use of the product, is not supported by sufficient evidence when the record 
fails to contain the complete advertisement, but contains only excerpts from the adver- 
tisement. 


See Federal Trade Commission Act annotations, Vol. 2, ] 6620.803, 6620.807, 6620.827, 6630.85. 


Vacating and setting aside Federal Trade Commission’s cease and desist order in 


Dkt. 3593. 


Before Evans, Sparks, and Major, Circuit Judges. 


[Petition to Review and Set Aside Supple- 
mental Order] 


Major, Circuit Judge: This is a petition 
to review and set aside a supplemental order 
to cease and desist, issued by the Federal 
Trade Commission (respondent), Inasmuch 
as we are convinced, after a careful study of 
the record, that there is no substantial evi- 
dence to support the finding of the Com- 
mission upon which its supplemental order 
is predicated, we find it unnecessary to 
consider numerous other questions raised 
by petitioner. 


[Petitioner Charged with Use of Misleading 
Representations as to Cosmetic 
Preparation] 


Respondent on September 17, 1938 issued 
its complaint, charging petitioner with hav- 
ing engaged in unfair methods of competi- 
tion and unfair and deceptive acts in 
commerce in violation of the Federal Trade 
Commission Act (15 U.S. C. A. 45, et seq.). 
In substance, the charge was that petitioner 
had violated the statute by disseminating 
false and misleading representations con- 
cerning a cosmetic preparation called 
“Mercolized Wax,” which the complaint 
alleged ‘may, under certain conditions, be 
harmful to the user thereof because of the 
ingredients from which said product is com- 
posed.” Petitioner by answer denied this 
and other allegations of the complaint, but 
subsequently entered into a stipulation of 
facts which contained numerous excerpts 
from the advertisements of its product. The 
stipulation also recited that respondent “has 
available competent expert medical wit- 
nesses” who should have been deemed to 
have appeared and duly testified to the 
harmful effect calculated to result to the 
body upon application of such preparation. 
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[Federal Trade Commission Proceedings] 


A hearing having been waived, respondent 
made its finding of facts, which followed 
petitioner’s stipulation, and on August 15, 
1939, entered its original order to cease and 
desist. Some eight weeks later, petitioner 
filed with respondent a petition in which it 
prayed that the Commission set aside those 
provisions of the stipulation, findings, and 
order relating to “Mercolized Wax” and 
reopen the proceeding for the taking of 
testimony on the ground that “the peti- 
tioner has now available, and can procure,” 
newly discovered evidence “to the effect that 
Mercolized Wax * * * has never been and 
is not now injurious to the users thereof.” 
Thereupon, respondent vacated those provi- 
sions of the stipulation and the facts and 
findings relating to the danger involved in 
the use of “Mercolized Wax,” set aside so 
much of the order to cease and desist as 
prohibited the dissemination of advertise- 
ments which failed to reveal such danger. 
Thus the issue was limited solely to the 
injurious effects which might result from 
the use of “Mercolized Wax.” Numerous 
expert witnesses testified for the respective 
parties concerning this issue. Thereupon, 
respondent made its supplemental finding 
of facts and entered its supplemental order 
to cease and desist, which is the order now 
sought to be vacated and set aside. 


[Commussion’s Consideration and Appraisal of 
Entire Record Warranted] 


Petitioner advances the argument that 
respondent was limited in its findings, bear- 
ing upon the issue before it in the supple- 
mental proceeding, to the proof which was 
offered therein. We think there is no merit 
in this argument and that respondent was 
entitled to consider and appraise the entire 
record other, of course, than that portion 


Copyright 1945, Commerce Clearing House, Inc. 


(3) 4-5-45 
Report 69 


which was vacated prior to the hearing upon 
the issue raised by petitioner’s supplemental 
petition. 


[Certain Findings Substantially Supported by 
Evidence] 


Respondent found that the indiscriminate 
use of “Mercolized Wax” was harmful, and 
found the conditions and circumstances un- 
der which it could be used with safety It 
also found that the directions for its use, 
enclosed in each package of the preparation, 
were sufficient to apprise persons examining 
them of the precautions which must be ob- 
served in order to avoid injurious effects. 
Notwithstanding the conflicting testimony 
concerning these matters, we think the find- 
ings so made are substantially supported. 


[Essential Finding Under Attack Quoted] 


The essential finding under attack, how- 
ever, is as follows: 

“Respondent’s advertisements, however, make 
no reference to these precautions nor to the 
injurious effects which are likely to result from 
the indiscriminate use of the preparation, nor 
is there any statement in the advertisements 
referring to the directions for use and caution- 
ing the public that the preparation should be 
used only as directed. The Commission is there- 
fore of the opinion and finds that the advertise- 
ments constitute false advertisements in that 
they fail to reveal facts material in the light 
of the representations made therein, and ma- 
terial with respect to consequences which may 
result from the use of the preparation under 
the conditions prescribed in the advertisements 
or under such conditions as are customary or 
usual.”’ 


{No Direct Proof to Support Finding Under 
Attack] 


Admittedly, there is no direct proof in 
support of this finding, either in the evi- 
dence heard at the supplemental hearing or 
in the stipulation entered into prior to the 
original hearing. Respondent, however, in- 
dulges in certain inferences, assumptions and 
innuendoes, which it contends furnish the 
necessary support. The burden of its argu- 
ment in this respect is that respondent, with 
petitioner’s knowledge, was led to believe 
that petitioner was making no contention 
but that its advertisements failed to reveal 
any precautionary statement, and that under 
such circumstances it was the duty of peti- 
tioner to rebut the assumptions so indulged 
in by respondent by the introduction of peti- 
tioner’s complete advertisements. Passing 
by the proposition that such assumption on 
the part of respondent, even though ac- 
quiesced in by petitioner, should be per- 
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mitted as a substitute for proof, of which 
we are doubtful, we are of the view that 
the record furnishes no basis for saying that 
there was acquiescence by petitioner. In 
fact, the circumstances point to a contrary 
conclusion. 


[Complaint Based Solely upon Disclosure of 
Advertisements} 


The most striking circumstance in this 
respect, so we think, arises from the stipu- 
lation of facts in connection with the plead- 
ing. All of the allegations of the complaint 
were directed at affirmative acts on the part 
of petitioner, and especially is this so with 
reference to the character of petitioner’s 
advertisements. The complaint was based 
solely upon the disclosures of such adver- 
tisements and not upon what was failed to 
be revealed. The stipulation in an intro- 
ductory paragraph stated: 

“The following statement of facts may be 
made a part of the record herein and may be 
taken as the facts in this proceeding and in lieu 
of testimony in support of charges stated in 
the complaint, or in opposition thereto.’’ 


[Petitioner Justified in Assuming that Respon- 
dent Regarded Portions of Advertise- 
ments Not Included in Stipulation 
as Immaterial] 


As already shown, there was no proof in 
support of the complaint except certain ex- 
cerpts from petitioner’s advertisements. We 
should think under such circumstances that 
petitioner would have a right to assume that 
respondent was relying solely upon such 
excerpts and not upon some other matter or 
proposition not included in the stipulation 
or otherwise offered to be proved. While 
we are dealing in inferences, we think it 
must be inferred that respondent, at any 
rate at the time of the original hearing, re- 
garded the portions of the advertisements 
not included in the stipulation as immaterial 
to the issue between the parties, and in any 
event it appears certain that petitioner was 
justified in indulging in such inference. 


[Commission's Supplementai Order to Cease 
and Desist Vacated and Set Aside] 


It is therefore our judgment that the 
finding above quoted is without substantial 
support, and inasmuch as respondent’s sup- 
plemental cease and desist order is predi- 
cated upon such unsupported finding, the 
order cannot stand. It is therefore vacated 
and set aside, without prejudice, however, 
to respondent’s right to reopen the proceed- 
ing and to offer additional proof. ; 
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[157,319] Hartford-Empire Co., F. Goodwin Smith, Bartlett Arkell, et al. v. United 
States. No. 2. 


Corning Glass Works, Empire Machine Co., Alexander D. Falck, et al. v. United 
States. No. 3. 


Owens-Illinois Glass Co., William E. Levis, E. F. Martin, et al. v. United States. 
No. 4. 


Hazel-Atlas Glass Co., J. Harrison McNash, Walter H. McClure, et al. v. United 
States. No. 5. 


Thatcher Manufacturing Co., H. C. Mandeville, R. W. Niver, et al. v. United States, 
No. 6. 


Lynch Corporation, Thomas Chandler Werbe, E. G. Bridges, et al. v. United States. 
No. 7. 


Ball Brothers Co., Frank Clayton Ball, George A. Ball, et al. v. United States. No. 8. 


Glass Container Association of America, Inc., Charles R. Stevenson, and Emory G. 
Ackerman v. United States. No. 9. 


Isaac J. Collins v. United States. No. 10. 
T. C. Fulton, W. V. Fisher and J. D. Dilworth v. United States. No. 11. 


Supreme Court of the United States. Nos. 2-11. October Term, 1944. Opinion of January 
8, 1945, in Nos. 2-11, followed by clarifying and modifying opinion of April 2, 1945, in 
Nos. 2-7. 


Appeals from the United States District Court for the Northern District of Ohio. 


Findings and conclusions of the Federal District Court that corporate defendants in 
the glass and glass-making machinery industry, and individual officers and employees, 
with certain exceptions, combined in violation of the Sherman Act, and that two of the 
corporations contracted in violation of the Clayton Act, are affirmed. However, the 
injunction decree is vacated and the cause remanded for modification of the decree in 
conformity to the opinion of the United States Supreme Court. 


The decree must be modified to eliminate four individuals for want of allegations in 
the bill sufficient to support a decree against them: because the findings made do not 
support the decree as to them; because the refusal of findings requested by the Govern- 
ment exculpates them of participation in the conspiracy; and finally, because the proofs 
fail to connect them with it. 


The Government agrees to the elimination of a paragraph which generally enjoins 
defendants from violations ‘“‘as charged in the complaint.” This concession is required by 
statute, by the Rules of Civil Procedure, and by decisions of the Supreme Court. 


The receivership for Hartford and the impounding of certain sums of money paid or 
due under certain license agreements were not necessary to the prescription of appropriate 
relief. The receivership should be wound up and the business returned to Hartford. The 
royalties paid to the receiver by Hartford’s lessees may be paid over to Hartford, and 
the other funds impounded should be repaid to those who paid them info court. 


The decree should enjoin defendants from setting up a patent pool or combining 
to monopolize the glass machinery or the glassware industry. But it should not require 
that each defendant must forever abstain from leasing a patented machine, no matter 
what the date of the invention, or if he desires to distribute patented machinery that he 
must sell the machine which embodies the patent to everyone who applies, at a price to be 
fixed by the court. 


Provisions prohibiting any disposition of glassware machinery by any means other 
than an outright sale, requiring licensing without royalty, etc., in effect confiscate con- 
siderable portions of defendants’ property, and go beyond what is required to dissolve 
the combination and prevent future combinations, when the Government has not attacked 
the validity of any patent, nor attacked royalties as excessive or unreasonable. If a defend- 
ant owns valid patents, it is difficult to say that, however much in the past such defendant 
has abused the rights thereby conferred, it must now dedicate them to the public. The 
courts, in enjoining violations of the Sherman Act arising from the use of patent licenses, 
agreements, and leases, have abstained from action which amounted to a forfeiture of the 
patents. Patent owners have always enjoyed the options to set the price for their use 
by others, to elect to use them themselves and refuse to license them, or to retain them 
and neither use nor license them. 
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: A paragraph which restrains defendant manufacturers of glassware from discrimina- 
tion “by means of wholly exclusive or partially exclusive requirement contracts” “or other- 
wise’ against such manufacture, is vague and should be modified or eliminated. 


_ In view of the conspiracy found, an injunction should go against the further prosecu- 
tion of all infringement suits pending at the date the anti-trust suit was brought. Defend- 
ants should be required to lease or license glass making machinery to any who desire to 
take licenses at standard royalties and without discrimination or restriction, and any 
alleged infringers who are willing to take such licenses should be released and the patent 
owner deprived of all damages and profits which it might have claimed for past infringe- 
ment. The decree should, however, be without prejudice to the future institution of suits 
for asserted infringements against persons-refusing to take licenses. The decree should 
not forbid any defendant from seeking recovery for infringement occurring after the date 
of the final decree, of patents not covering feeders, formers, stackers, lehrs, or the processes 
or methods applicable to any of them. 


License agreements already modified by the parties in accordance with the views 
expressed by this court, at uniform royalties, and without restrictions or discriminatory 
features, should be allowed to stand. The decree should permit any corporate defendant, 
acting alone, to lease or sell patented machinery or license the use of patents, if it so elects, 
provided that no discrimination be practiced and that no restrictive conditions be attached. 


When ownership by Corning of a patent acquired from Hartford would not tend to 
perpetuate or create any improper monopoly or patent pool, and Corning has agreed, if 
ae ee is found to exist, to dedicate the patent to the public, such dedication should 

e ordered. 


When the decree cancels unlawful agreements, it should also enjoin their reinstate- 
ment or the making of like contracts in the future. 


An injunction which will stop all inventions or acquirement of patents in any field 
by any defendant unless for its own use in its business, by setting such limitations upon 
the reward of a patent as to make it practically worthless except for use by the owner, 
should be limited to glass making machinery and glassware. 


A paragraph requiring court approval of any agreement between any of defendants and 
of any license agreement is too sweeping, and, if retained, should be restricted in applica- 
tion to lease or license agreements and agreements respecting patents and trade practices, 
production and trade relations. 


Provisions against stock ownership should be modified to prohibit acquisition of 
stocks or bonds of any corporate defendant by any other such defendant, and to prohibit 
only the acquisition of a measure of control through ownership of stocks or bonds or 
otherwise, by any individual in a company competing with that with which he is officially 
connected or a subsidiary or affiliate of such competing company. The same comment 
applies to provisions enjoining individual defendants from holding an office or directorship 
in more than one corporation which manufactures and sells glassware or glass-making 
machinery. There may be instances when the normal freedom to act as a director of 
more than one company will in no wise conflict with the policies of the anti-trust laws 
or tend to the fostering of practices which those laws forbid. 


The injunction compelling the association to abolish its statistical committee, enjoining 
it from retaining any of its officers or directors who are defendants and also directors, 
officers or employees of any defendant corporation, while leaving the association in exist- 
ence, practically destroys its functioning. It is better to order its dissolution and to 
enjoin defendants for a period of five years from forming any such trade association. 


An injunction binding corporate defendants, their officers, agents and employees, is 
sufficient to constrain individual defendants so long as they remain in official relation, and 
to bind their successors. It is unnecessary to enjoin them personally, when that relation 
is severed. 


In order to permit usual business transactions not related to violations of the anti- 
trust statutes, there should be added a proviso that nothing is to be construed to forbid 
normal business transactions of corporate defendants with selling agents or consignees, | 
persons rendering services, or customers; or to prohibit transactions with citizens or 
corporations of foreign nations; or to prevent any defendant from availing itself of the 
benefits of the Webb-Pomerene Act, the Small Business Mobilization Act, or, save as else- 
where in the decree provided, of the benefits of the patent laws. 
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An injunction against all acquisition of patent rights other than nonexclusive licenses, 
under any patent by any defendant, is inappropriate to restrain future violations of the 
anti-trust laws and should be deleted. 


It is improper to restrain every defendant, for the indefinite future, from attempting 
to patent improvements of machines or processes previously patented and then owned by 
such defendant. In effect it prohibits several of the corporate defendants from applying 
for patents covering their own inventions in the art of glassmaking. It should be limited. 
A provision enjoining every defendant from applying for a patent “with the intention of 
not making commercial use of the invention within four years” must be eliminated. 


A paragraph requiring submission to investigations by the Department of Justice and 
the furnishing of information with respect to the business of the corporate defendants in 
the future should be modified. 


There is no necessity for including officers or directors of the corporate defendants 
individually in each paragraph of the decree which is applicable to the corporate defend- 
ants whose agreements and cooperation constitute the gravamen of the complaint. 


See the Sherman Act annotations, Vol. 1, § 1270.235, 1610.411, and the Clayton Act annotations, 
Vol. 1, | 2023. 


Reversing 46 Fed. Supp. 541, reported at 1941-1943 Court Decisions Supplement 
52,830, as_to four individuals, and affirming such decision in its finding as to violation 
of the anti-trust laws and necessity for injunction, but vacating the decree and remanding 
the cause for further proceedings. 


For appellant: John T. Cahill, New York City; Thurlow M. Gordon, New York, N. Y.; 
E. J. Marshall, Toledo, Ohio; S. S. Wall, Toledo, Ohio; Jerrold G. Van Cise. New York 
City; James M. Carlisle, Washington, D. C.; George Nebolsine, New York City; Boykin 
C. Wright, New York City; Franklin F. Hayward; Halsey Sayles, Elmira, N. Y.; Paul 
M. Fox; Thomas E. Harris, New York City; John W. Nields; Loyd T. Williams, Toledo, 
Ohio; Henry A. Middleton, Toledo, Ohio; E. P. Wood, Cincinnati, Ohio; Robert T. 
Swaine, New York City; Albert R. Connelly, New York City; Frederick H. Wood, New 
York City; George B. Turner, New York City; Roy T. Parker, Jr., New York City; 
Stephen H. Philbin, New York City; Joseph D. Stecher, Toledo, Ohio; Ralph Emery, 
Toledo, Ohio; Lehr Fess, Toledo, Ohio; Frank S. Lewis, Toledo, Ohio; Williams, Evers- 
man & Morgan; Cravath, deGersdorff, Swaine & Wood; Doyle & Lewis; Pence, O’Neill 
& Diven; Albert S. Diven, Anderson, Ind.; Wilber Owen, Toledo, Ohio; Carl F. Schaffer, 
Toledo, Ohio; E. W. McCallister, Pittsburgh, Pa.; Green & McAllister, Pittsburgh, Pa.; 
Owen & Owen, Toledo, Ohio; Luther Day, Rufus S. Day, Cleveland, Ohio; Jones, Day, 
Cookley & Reavis, Cleveland, Ohio; Hugh C. Laughlin, Lancaster, Ohio; Fred E. Fuller, 
Fred A. Smith, George D. Welles, Welles, Kelsey, Coburn & Harrington, Toledo, Ohio; 
A. M. Bracken, Muncie, Ind. : 


For respondent: Charles Fahy, Sol. Gen., Hugh Cox and Wendell Berge, Asst. Attys. 
Gen., Samuel S. Isseks, Lawrence S. Apsey, Robert L. Stern, Philip Marcus, Lawrence 


C. Kingsland, Spec. Assts. to Atty. Gen.; Victor H. Kramer, Seymour D. Lewis, Frank 


Shields, Melville C. Williams, Attys. 
Amicus curiae: 


[Questions Raised by Appeals] 


Mr. Justice Roperts delivered the opin- 
ion of the Court: These are appeals from 
a decree* awarding an injunction against 
violations of §§ 1 and 2 of the Sherman Act, 
as amended,” and §3 of the Clayton Act. 
Two questions are presented. Were viola- 
tions proved? If so, are the provisions of 
the decree right? 


[Charges of Complaint] 


The complaint named as defendants 12 
corporations and 101 individuals associated 
with them as officers or directors. It was 


146 F, Supp. 541. 
215 U.S. §§ 1 and 2. 
215 UssnG.§ 14: 
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Arnold Boyd, New York City; Walter H. Buck, Baltimore, Md. 


dismissed as to 3 corporations and 40 in- 
dividuals. The corporations are the leaders 
in automatic glass-making machinery and 
in the glassware industry. The charge is 
that all the defendants agreed, conspired, 
and combined to monopolize, and did 
monopolize and restrain interstate and for- 
eign commerce by acquiring patents cover- 
ing the manufacture of glass-making 
machinery, and by excluding others from 
a fair opportunity freely to engage in com- 
merce in such machinery and in the manu- 
facture and distribution of glass products. 
The gravamen of the case is that the de- 
fendants have cooperated in obtaining and 
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licensing patents covering glass-making ma- 
chinery, have limited and restricted the use 
of the patented machinery by a network 
of agreements, and have maintained prices 
for unpatented glassware. 


[Trial, Opinion and Decree 


The trial lasted 112 days. The court filed 
an opinion of 160 pages, 628 findings of fact 
and 89 conclusions of law, and entered a 
decree covering 46 printed pages and com- 
prising 60 numbered paragraphs. The 
printed record contains over 16,500 pages. 
An opinion of reasonable length must deal 
in summary fashion with the facts disclosed 
by the proofs and leave much of the detailed 
history of the transactions to be gleaned 
from the opinion below. 


[Organization of Hartford-Fairmont; Corn- 
ing’s Field; Organization of Empire] 


In 1912 Hartford-Fairmont Company was 
organized to combine the activities of two 
existing companies interested in glass manu- 
facture with those of a group of engineers 
who desired to obtain and exploit patents 
for automatic glass-making machinery. The 
defendant Corning Glass Works was, at that 
time, engaged primarily in the production 
and distribution of incandescent bulbs, sign 
and optical ware, heat-resisting ware and 
other specialty glassware. Its field may be 
defined roughly as the pressed and blown 
field, or the noncontainer field. It has not 
made, and does not now make, containers 
save a limited amount of tumblers. In 1909 
persons interested in Corning organized 
Empire Machine Company as a patent 
holding and developing company. 


[Owens’ Suction Type Machine Threatened 
by Gob Feeders] 


The defendant Owens-Illinois Glass Com- 
pany (hereafter called Owens) is a large 
manufacturer of glass. Mr. Owens of that 
company produced the first fully automatic 
machine for blowing bottles, which is known 
as a suction type machine. He was inter- 
ested in companies engaged in developing 
and manufacturing this type of machine and 
exercising the rights represented by the 
Owens and related patents. From about 
1904 the Owens group followed the policy 
of granting exclusive licenses, in limited 
fields, for the manufacture of glassware by 
the suction process. Owens itself was, and 
is, mainly interested in what is known as 
narrow neck container ware. Prior to the 
Owens inventions glass making had been 
largely a hand process. Thereafter, due to 
Owens’ restrictive licensing policy, many 
glass manufacturers were threatened with 
extinction unless some other competing ma- 
chine could be devised. Ultimately a pro- 
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cess, called suspended gob feeding, was 
invented, which was more economical for 
certain ware than the suction process, and 
could be applied in the manufacture of di- 
versifed glassware. The introduction of the 
gob feeder machine threatened Owens’ 
domination of the glass machinery field and 
Owens, in self-protection, obtained patents 
and patent rights on gob feeders and _li- 
censed some companies for their use. 


[Agreement between Hartford-Fairmont 
and Empire] 


Hartford-Fairmont was interested in the 
development of the gob feeder. It applied 
for some patents and acquired others. In 
the meantime, it licensed gob feeder ma- 
chinery, as Owens had done with the suc- 
tion machine, by restricting its use to the 
manufacture of specified ware. Empire 
owned certain patent applications which 
were in interference with Hartford-Fair- 
mont gob feeder applications. 

June 30, 1916, Hartford-rairmont and 
Empire made an agreement whereby Em- 
pire was given an exclusive license to use 
Hartiord-Fairmont’s patents for pressed 
and blown glassware and Hartford-Fair- 
mont was given an exclusive license to use 
Empire’s patents for production of con- 
tainers. Thus Corning obtained exclusive 
rights, under the patents, for Corning’s line 
of ware,—pressed and blown glass,—and 
Hartford obtained the patent rights of both 
companies in respect of other glassware. 
Negotiations led to agreements, October 
6, 1922, whereby Hartford-Empire (herein- 
after called Hartford) was formed and took 
over all assets of Hartford-Fairmont and 
of Empire relating to glass machinery. 
Empire received 43% of the stock of the 
company and Corning retained approxi- 
mately the same exclusive interest that 
Empire had enjoyed under the 1916 agree- 
ment. Hartford retained approximately the 
same rights it had obtained from Empire 
in 1916 subject to a shop right in Corning 
which has not been exercised. Empire was 
dissolved in 1941. 


[Agreement between Hartford and Owens] 


After 1916 Hartford-Fairmont (and its 
successor Hartford) and Owens were com- 
petitors in the gob feeding field; their appli- 
cations were in interference in the Patent 
Office with each other and with those of 
other applicants; and they were in litigation. 
As a result of negotiations for a settlement 
of their disputes, they entered into an agree- 
ment April 9, 1924, whereby Owens granted 
Hartford an exclusive license under Owens’ 
patents for gob feeder and forming ma- 
chines and Hartford granted Owens a non- 
exclusive, nonassignable, and nondivisible 
license to make and use machines and 
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methods embodying patents then or there- 
after owned or acquired by Hartford for 
the manufacture of glassware, but Owens 
was not to sell or license gob feeding ma- 
chinery and was excluded from the pressed 
and blown field previously reserved to 
Corning. Owens was to receive one-half 
of Hartford’s divisible income from licenses 
over and above $600,000 per annum. Owens 
retained a veto power on Hartford’s grant- 
ing new licenses on machines embodying 
Owens’ inventions. This provision was elimi- 
nated in 1931. The agreement left Owens in 
full control of its patented suction process. 


[Combination to Control Other Feeder 
Patents | 


As soon as the agreement had been made, 
Hartford and Owens combined to get con- 
trol of all other feeder patents. In this 
endeavor they pooled the efforts of their 
legal staffs and contributed equally to the 
purchase of patents and the expenses of 
litigation. 

Whrle patent claims upon applications 
controlled by Hartford and Owens were 
pending in the Patent Office, Hartford 
purchased, under the joint arrangement, 
certain feeder patents and applications be- 
longing to outsiders, and persons to whom 
feeders had been sold or licensed by such 
outsiders were persuaded to take licenses 
from Hartford. As a result of Hartford’s 
and Owens’ joint efforts in connection with 
patent applications and purchases of appli- 
cations and patents of others, Hartford ob- 
tained what it considered controlling patents 
on gob feeders in 1926. 


[Negotiations with Hazel-Atlas} 


Hazel-Atlas Glass Company (hereinafter 
called Hazel) was second to Owens in the 
manufacture and sale of glass containers. 
It had been using feeders of its own design 
and manufacture. To build up further pat- 
ent control, to discourage use of machinery 
not covered by their patents, and to influ- 
ence glass makers to take licenses under 
Hartford’s inventions, Hartford and Owens 
desired that Hazel should become a part- 
ner-hcensee. In 1924 they negotiated with 
Hazel to this end and offered to return to 
Hazel a substantial portion of any royal- 
ties it would have to pay as a licensee. 
No agreement was reached and Hartford 
brought infringement suits against Hazel 
and its subsidiaries. One Circuit Court of 
Appeals decided favorably to Hazel; an- 
other tavorably to Hartford. Shortly after 
the latter decision, Hartford and Owens, 
in order to buttress the patent situation, 
persuaded Hazel to make a settlement. 

As of June 1, 1932, Hartford, Owens, 
and Hazel executed a series of agreements. 
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Hartford licensed Hazel under Hartford’s 
patents, excluding from the license the 
pressed and blown field reserved to Corn- 
ing and with restrictions against sale or 
license by Hazel to anyone else. Hazel 
licensed Hartford under all its glass ma- 
chinery patents, present and future, to Janu- 
ary 3, 1945. Hazel paid Hartford $100,000 
and agreed to pay Hartford royalties, and 
Hartford agreed that Hazel and Owens 
should each receive One-third of Hartford’s 
net income from royalties and license fees 
over and above $850,000 per annum. Hart- 
ford and Owens readjusted their contrac- 
tual status to conform it to the agreements 
with Hazel. Owens maintained control of 
its own suction inventions. It confirmed 
to Hazel its existing rights under earlier 
agreements to use these. Owens obtained 
an option either to purchase, or to become 
licensee, of any suction inveptions controlled 
by Hartford and agreed, in event of such 
acquisition, to permit Hazel to use them. 
Owens and Hazel had the option, on notice, 
to terminate their contracts with Hartford 
but agreed mutually to protect each other 
in such event. The result of this combi- 
nation was that resistance sto Hartford’s 
licensing campaign disappeared and practi- 
cally the entire industry took licenses from 
Hartford. 


[Agreement with Thatcher] 


Thatcher Manufacturing Company, a large 
manufacturer of milk bottles, early obtained 
an exclusive license to manufacture them 
on the Owens suction machine. In 1920 
Thatcher secured the exclusive right to 
manufacture milk bottles on MHartford’s 
paddle needle feeder and milk bottle form- 
ing machine. It pressed for like rights 
under Hartford’s later device, the single 
feeder. Though refusing the grant, Hart- 
ford assured Thatcher that it would be 
given every cOnsideration in the grant of 
further licenses. By a supplemental agree- 
ment of December 1, 1925, Hartford, in 
view of its “moral obligation” to Thatcher, 
agreed to pay and, until January 1, 1936, 
allowed Thatcher a rebate on a certain por- 
tion of Thatcher’s production, and, in 1928, 
agreed to give Thatcher the refusal of any 
exclusive license on feeders and formers for 
production of milk bottles. In 1936 a new 
agreement was made whereby Hartford 
agreed that, so long as Thatcher manu- 
factured 750,000 gross per annum, Hartford 
would grant no other license for manu- 
facture of milk bottles. 


[Agreement with Ball Brothers] 


Ball Brothers, the largest manufacturer 
of domestic fruit jars, had used machines 
of its own design as well as the Owens 
stiction machines under license, but had 
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never taken any license from Hartford. In 
1933 Ball took a license from Hartford, 
obtaining all the residual rights of Hartford 
for the manufacture of fruit jars, and, inter 
alia, granted Hartford an option to take 
licenses on all Ball’s patents for glass ma- 
chinery then owned or thereafter acquired. 
After discussion as to the rights of Hazel 
and Owens to manufacture fruit jars, it was 
proposed that they be limited by written 
agreement, Hazel to 300,000 gross and 
Owens to 100,000 gross annually. It was 
decided not to have a written agreement 
but both have generally kept within these 
limits. When the complaint was filed Ball 
Brothers manufactured approximately 54.5% 
of all the fruit jars manufactured and sold in 
the United States,” Hazel 17.6%, Owens 
6.4%, and an outsider, using a machine on 
which the patents had expired, 21.5%. 


[Licenses Limited Field and Amount 
of Glassware] 


In granting licenses under the pooled 
patents Hartford always reserved the rights 
within Corning’s field. Further, it not only 
limited its licensees to certain portions of 
the container field but, in many instances, 
limited the amount of glassware which 
might be produced by the licensee and, in 
numerous instances, as a result of confer- 
ences with Owens, Hazel, Thatcher and 
Ball, refused licenses to prevent overstock- 
ing the glassware market and to “stabilize” 
the prices at which such ware was sold. 


[Patents on Forming Machines, Stackers 
and Lehrs Gathered into Pool] 


In the automatic manufacture of glass- 
ware, other machines are used in connec- 
tion with the feeders. These are known as 
forming machines, stackers, and lehrs. The 
purpose of Hartford and Owens, partici- 
pated in by the other three large manu- 
facturers mentioned, was that there should 
be gathered into the pool patents covering 
and monopolizing these adjunct machines 
so that automatic glass manufacture, with- 
out consent of the parties to the pool, would 
become difficult if not impossible. 

Several forming machines not,covered by 
Hartford patents were on the market. With- 
eut going into detail, it is sufficient to say 
that, by purchases of patents and manufac- 
turing plants, and by an agreement with 
Hartford’s principal competitor, Lynch 
Manufacturing Company, the field was di- 
vided between Hartford and Lynch under 
restrictions which gave Hartford control. 
In the upshot it became impossible to use 
Hartford feeders with any other forming 
machine than one licensed by Hartford or 
used by its consent, and, as respects stack- 
ers and lehrs, Hartford attained a similar 
dominant status, 
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[1935 Agreements Between Hartford, Owens 
and Hazel] 


In 1935 certain new agreements were 
made. Though the 1932 agreement between 
Hartford and Hazel was substantially unaf- 
fected, the contract relationships between 
Hartford and Owens were altered. The lat- 
ter surrendered its right to one-third of 
Hartford’s divisible royalty and license in- 
come in consideration of Hartford’s promise 
to, pay $2,500,000 in quarterly instalments. 
Owens extended the term of Hartford’s li- 
cense under certain Owens inventions and 
Hartford granted Owens a royalty-free, 
nonexclusive license under all Hartford’s 
suction patents for the life of the patents, 
excluding, however, glassware in Corning’s 
field. Other unimportant changes were 
made in existing contracts. Owens and 
Hazel thereupon amended their agreements 
so as to protect Hazel in event the contract 
relations between Owens and Hartford 
should be altered. 


[Evidence to Support Conclusion that Owens 
Did Not Abandon Conspiracy in 1935] 


Owens insists that, by the 1935 agree- 
ments, it terminated all its relations with 
others which could violate the antitrust stat- 
utes. But the 1935 agreements left Hart- 
ford in undisputed control of the gob feeder 
field, and Owens in like control of the suc- 
tion field. And they evidently relied on the 
situation which had been built up, their 
mutual interests, and other factors, as suffi- 
cient to guarantee continuance of existing 
restraints and monopolies without the nec- 
essity of formal contracts. The district court 
found Owens did not abandon the conspir- 
acy in 1935 and there is evidence to support 
the conclusion. 


[Production Quotas Assigned by Glass Con- 
tainer Association] 


In 1919 the Glass Container Association 
of America was formed. Prior to 1933 its 
members produced 82% of the glass con- 
tainers made in the United States and since 
have produced 92%. Since 1931 (except 
while the National Industrial Recovery Act 
was in force) the Association has had a 
statistical committee of seven, on which 
Owens, Hazel, Thatcher, and, since 1933, 
Ball were represented. These appellants 
also were represented in the Board of Di- 
rectors. Hartford, though not a member, 
has closely cooperated with the officers of 
the association in efforts to discourage out- 
siders from increasing production of glass- 
ware and newcomers from entering the ~ 
field. The court below, on sufficient evi- 
dence, has found that the association, 
through its statistical committee, assigned 
production quotas to its members and that 
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they and Hartford were zealous in seeing 
that these were observed. 


[Patent Pool] 


In summary, the situation brought about 
in the glass industry, and existing in 1938, 
was this: Hartford, with the technical and 
financial aid of others in the conspiracy, had 
acquired, by issue to it or assignment from 
the owners, more than 600 patents. These, 
with over 100 Corning controlled patents, 
over 60 Owens patents, over 70 Hazel pat- 
ents, and some 12 Lynch patents, had been, 
by cross-licensing agreements, merged into 
a pool which effectually controlled the in- 
dustry. This control was exercised to allot 
production in Corning’s field to Corning, 
and that in restricted classes within the 
general container field to Owens, Hazel, 
Thatcher, Ball, and such other smaller manu- 
facturers as the group agreed should be li- 
censed. The result was that 94% of the 
glass containers manufactured in this coun- 
try on feeders and formers were made on 
machinery licensed under the pooled patents. 


[Evidence Shows Competition Suppressed] 


The district court found that invention of 
glass making machinery had been discour- 
aged, that competition in the manufacture 
and sale or licensing of such machinery had 
been suppressed, and that the system of 
restricted licensing had been employed to 
suppress competition in the manufacture of 
unpatented glassware and to maintain prices 
of the manufactured product. The findings 
are full and adequate and are supported by 
evidence, much of it contemporary writings 
of corporate defendants or their officers and 
agents. 


[Alterations in Arrangements after Institution 
of Suit] 

In 1938 the Temporary National Eco- 
nomic Committee investigated the glass- 
making industry. Many of the facts 
disclosed in this record were developed. 
Subsequently this suit was brought and, in 
pretrial conferences, the Government stated 
its view as to the terms of agreements and 
the practices it deemed illegal. The princi- 
pal corporate appellants had made some al- 
terations in their arrangements and, after 
institution of suit,—and on occasions up to 
submission of the case on the proofs,—made 
further modifications on their own respon- 
sibility, and without concurrence of the 
appellee or the judge, in an effort to remedy 
alleged illegal conditions. 


[Situation When Case Stood for Decision] 

As a consequence, when the case stood 
for decision, the situation was as follows: 
The restrictions in the 1935 agreement be- 
tween Hartford and Owens were removed, 
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the exclusive provision, and the exclusions 
of the manufacture of certain glassware 
embodied in the 1935 agreements between 
Owens and Hazel were waived by Owens. 
Ball had surrendered its residual exclusive 
right for fruit jars and released a claim 
against Hartford thereunder for $425,000 in 
consideration of Hartford surrendering its 
option to acquire any Ball feeder inventions. 
Hartford withdrew the exclusive features 
of all its licenses of glass machinery. Hart- 
ford retained dominance of the gob feeder 
field. Owens, although its basic patent had 
expired, continued, by virtue of improve- 
ment, patents, to dominate the suction field. 
Owens, Lynch, and Hartford were the lead- 
ers, if not altogether dominant in the form- 
ing machine field. 


[Change in Association’s Statistical Reports] 


In July 1939 the Association changed the 
nature of its statistical reports which the 
court found were in reality assignments of 
quotas, and professed to have abandoned a 
voluntary exchange of statistical data which 
had previously taken place at committee or 
general meetings. It then adopted a form 
of statistical statement eliminating all fore- 
casts.and confined its reports to past per- 
formances of the members. 


[Sherman and Clayton Acts Violated] 


We affirm the District Court’s findings 
and conclusions that the corporate appel- 
lants combined in violation of the Sherman 
Act, that Hartford and Lynch contracted in 
violation of the Clayton Act, and that the 
individual appellants with exceptions to be 
noted participated in the violations in their 
capacities as officers and directors of the 
corporations. 


[Decree Reversed as to Four Individuals] 

Certain individual appellants insist that 
the finding that they were parties to the 
conspiracy must be set aside. In No. 15, 
Isaac J. Collins appeals from that portion 
of the decree which adjudges him a party te 
the conspiracy and grants relief against him, 
and, in No, 16, Fulton, Fisher and Dilworth 
challenge their inclusion in the decree. 

When suit was instituted Collins was 
president of, and Fulton, Fisher, and Dil- 
worth were officially connected with, An- 
chor Hocking Glass Company. All had been 
officers, directors, and stockholders of com- 
panies which Anchor Hocking absorbed. 
Anchor Hocking is, and its predecessors 
were, manufacturers of glassware. None 
were holders of machine patents or in the 
glass machine business. In the bill of com- 
plaint the charges against individuals were 
made by alleging that a company, and cer- 
tain individual defendants connected with it, 
had become parties to the conspiracy. The 
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bill charged that in 1937 Anchor Hocking 
and certain defendants, being its officers 
and directors, joined the conspiracy. The 
appellants in question were named as 
amongst these Anchor Hocking defendants 
and were not elsewhere in the bill specifi- 
cally charged with otherwise participating 
in the conspiracy. 

At the close of the Government’s case 
motions were made to dismiss the bill as 
to Anchor Hocking and all the directors and 
officers of that company, including Collins, 
Fulton, Fisher, and Dilworth, on the ground 
that the Government had failed to prove 
any participation by them in the alleged con- 
spiracy. The court granted the motion with 
respect to all of them except Collins. There- 
upon these defendants withdrew and did 
not participate further in the trial. Some 
months later, on a motion of the Govern- 
ment for rehearing of the order of dismissal, 
the court refused to alter its order with 
respect to Anchor Hocking or the defen- 
dants associated with it, save only Fulton, 
Fisher, and Dilworth. As to them, it grant- 
ed rehearings and restored them as defen- 
dants of record. When the findings and 
conclusions were entered these appellants 
were named as participants in the conspir- 
acy and were included in the injunctions 
embodied in various sections of the decree. 

We think the decree against them must be 
reversed for want of allegations in the bill 
sufficient to support a decree against them; 
because the findings made do not support 
the decree as to them; because the refusal 
of findings requested by the Government 
exculpates them of participation in the con- 
spiracy; and, finally, because the proofs fail 
to connect them with it. 

Fulton, Fisher, and Dilworth each hold 
stock of Hartford which they acquired 
many years ago. A company in which they 
were interested owned Hartford stock and 
pledged it under a mortgage. The com- 
pany got into difficulties, the mortgage was 
in default, and they and others took over 
the pledged Hartford stock for cash so as 
to put the company in funds to refinance 
its mortgage. 

The three appellants are amongst the two 
hundred or more stockholders of Hartford. 
The bill does not and could not, charge 
them in their capacity as stockholders of 
Hartford, as parties to the conspiracy, and 
they are not to be enjoined by reason of 
their stock holdings in Hartford. 

As we have said, they were officers and 
directors of certain predecessor companies 
taken over by Anchor Hocking, which were 
not charged in the bill as participants in 
the conspiracy. Anchor Hocking was so 
charged and these appellants and other in- 
dividuals were charged in the bill to have 
been, and then to be, officers and directors 


Trade Regulation Reports 


Court Decisions 
Haritford-Empire Co., et al. v. U.S. 


57,605 


participating in the direction and manage- 
ment of Anchor Hocking. The complaint 
adds: “Such individual defendants have ap- 
proved, authorized, ordered and done some 
or all the acts herein alleged to have been 
performed by defendant Anchor Hocking.” 
They are not otherwise specifically charged 
with participation in the conspiracy. It 
would seem, therefore, that when Anchor 
Hocking was found not to have participated 
the only basis for charging them disap- 
peared. Moreover, the Government’s proofs 
went no farther than to show that these 
appellants acted in the business affairs of 
Anchor Hocking. There is no proof that 
they conspired or cooperated with other 
companies parties to the conspiracy, or with 
other individuals who were officers and di- 
rectors of such corporations. The only find- 
ings as to all are to the effect that they have 
been officers and directors of Anchor Hock- 
ing and its predecessors, and stockholders 
of Hartford and, as to one, that, in addition, 
as a Hartford-Fairmont stockholder, he 
signed the agreement in 1922 for the forma- 
tion of Hartford-Empire. The Government 
requested the court to find, with respect 
to them, a number of facts which, if found, 
would have connected them with the con- 
spiracy. The court refused the requests. 
Nowhere in the findings or in the opinion is 
any reason given why these appellants 
should be included in the injunction. As 
to them, the decree must be reversed. 

Anchor Hocking was a licensee of Hart- 
ford machinery. The appellant Collins 
thought the royalty charged was excessive 
and complained repeatedly about it; and, 
believing that his company was free to make 
glass of any character on any kind of ma- 
chinery, he complained about the exclusive 
features of the license. He repeatedly 
aroused the resentment of Hartford and 
some of the other participants in the con- 
spiracy by his assertion of the purpose to 
use machinery and to manufacture glass- 
ware in ways they thought contrary to his 
company’s rights as a licensee. There were 
even discussions as to whether the com- 
pany should be sued. This evidence is un- 
contradicted. 

Collins is a stockholder of Hartford. He 
acquired his original stock interest in the 
same way that Fulton, Fisher, and Dilworth 
did. In 1926 he was elected a director, and 
remained such until 1937, when he resigned. 
This was prior to the T. N. E. C. hearing 
in which the Hartford licensing system was 
investigated and prior to the institution of 
suit. There is no evidence or finding of any 
reasonable likelihood that he will resume 
the directorship. Moreover, the bill charges 
that Anchor Hocking and the individuals 
connected with it entered the conspiracy in 
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The bill does not charge Collins with any 
act as officer or director of, or as partici- 
pant in the direction and management of, 
Hartford. The only charge against him is 
in respect of his connection with Anchor 
Hocking. The evidence is that Collins was 
an irregular attendant at directors’ meetings 
at Hartford; that he was not on any com- 
mittee of the board which had direct con- 
tact with the management and patent affairs 
of Hartford; that he did not know of the 
preferred terms under which Owens and 
Hazel were licensed by Hartford until the 
matter was disclosed in the T. N. E, C. 
hearings and then criticized the arrange- 
ment. There is no evidence that, as a di- 
rector of Hartford, he knew, approved, or 
voted in favor of any of the actions taken 
pursuant to the conspiracy. On the con- 
trary, the evidence is uncontradicted that 
he repeatedly advocated more liberal licens- 
ing by Hartford and thought its royalties 
too high. As in the case of the other appel- 
lants mentioned, the Government requested 
findings of fact which, if made, would have 
spelled out a connection between Colliris 
and the other conspirators but these were 
refused by the judge. Collins is found to 
have been, and still to be, a member of the 
Association’s statistical committee, but the 
bill does not charge him individually with 
any conduct in that relation. Of course, any 
injunction against the Association and its 
officers and agents will bind him so long as 
he remains in that relationship. Two other 
findings as to his activities as a director of 
Hartford, and as president of General Glass 
Company, touch matters as to which the bill 
of complaint is silent and concerning which 
the evidence is not persuasive of participa- 
tion in any conspiracy charged or proved. 
We are of opinion that as to Collins, the bill 
should be dismissed. 


Te 


[Legal Principles Vindicating Findings 
and Conclusions] 


Little need be said concerning the legal 
principles which vindicate the District Court’s 
findings and conclusions as to the corporate 
appellants and the individual appellants who 
as officers or directors participated in the 
corporate acts which forwarded the objects 
of the conspiracy. As was said in Standard 
Sanitary Mfg. Co. v. United States, 226 U. S. 
20, 49: 

“Rights conferred by patents are indeed very 
definite and extensive, but they do not give any 
more than other rights an universal license 
against positive prohibitions. The Sherman law 
is a limitation of rights, rights which may be 


pushed to evil consequences and therefore re- 
strained.’’ 


{ 57,319 


Court Decisions 
Hartford-Empire Co., et al. v. U.S. 


0-12-45 
Report 63 


[Difference Between Legitimate Use and 
Prohibited Abuse of Patents] 


The difference between legitimate use and 
prohibited abuse of the restrictions inci- 
dent to the ownership of patents by the 
pooling of them is discussed in Standard 
Oil Co. v. United States, 283 U. S. 163. Ap- 
plication of the tests there announced sus- 
tains the District Court’s decision. It is 
clear that, by cooperative arrangements and 
binding agreements, the appellant corpora- 
tions, over a period of years, regulated and 
suppressed competition in the use of glass 
making machinery and employed their joint 
patent position to allocate fields of manu- 
facture and to maintain prices of unpatented 
glassware. 


[Explanation Fails to Account for Offensive 
and Defensive Alliance} 


The explanations offered by the appellants 
are unconvincing. It is said, on behalf of 
Hartford, that its business, in its inception, 
was lawful and within the patent laws; and 
that, in order to protect its legitimate inter- 
ests as holder of patents for automatic glass 
machinery, it was justified in buying up and 
fencing off improvement patents, the grant 
of which, while leaving the fundamental in- 
ventions untouched, would hamper their 
use unless tribute were paid to the owners 
of the so-called improvements which, of 
themselves, had only a nuisance value. 

The explanation fails to account for the 
offensive and defensive alliance of patent 
Owners with its concomitant stifling of 
initiative, invention, and competition. 


[Cancellation of Written Word Not Enough 
to Acquit Owens] 


Nor can Owens’ contention prevail that it 
long ago abandoned any cooperation with 
the other corporate defendants and has been 
free of any trammel to unrestricted com- 
petition either in the machinery or glass 
field. Owens remained active in the asso- 
ciation. It remained dominant in the suction 
field. It continued in close touch with 
Hartford and with other large manufac- 
turers of glassware who were parties to the 
conspiracy. The District Court was justi- 
fied in finding that the mere cancellation 
of the written word was not enough, in the 
light of subsequent conduct, to acquit Owens 
of further participation in the conspiracy. 


[Indwiduals Participated in Violation] 


Individual appellants, except Collins, Fulton, 
Fisher and Dilworth, who were officers or 
directors of corporate appellants each did 
one Or more acts, such as negotiating, vot- 
ing for or executing agreements which con- 
stituted steps in the progress of the conspiracy. 
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To this extent they participated in violations 
of the statutes. Some were more active and 
played a more responsible role than others. 


Il. 


[Dissolution of Hartford Denied 
by Trial Court] 


The Government sought the dissolution 
of Hartford. The court, however, decided 
that a continuance of certain of Hartford’s 
activities would be of advantage to the glass 
industry and denied, for the time being, that 
form of relief. The court was of opinion, 
however, that the long series of transac- 
tions and the persistent manifestations of a 
purpose to violate the antitrust statutes re- 
quired the entry of a decree which would 
preclude the resumption of unlawful prac- 
tices. It was faced, therefore, with the diffi- 
cult problem of awarding an injunction 
which would insure the desired end without 
imposing punishments or other sanctions 
for past misconduct, a problem especially 
difficult in view of the status and relation- 
ship of the parties. 


[Validity of Patents Not Attacked] 


At the trial the Government stated that 
in this suit it was not attacking the validity 
of any patent or claiming any patent had 
been awarded an improper priority. 


[Rovalties Not Asserted To Be Unreasonable] 


At the time of the District Court’s de- 
cision, Hartford had reduced the royalties 
of all its licensees to its then schedule of 
standard royalties so that all stood on an 
equal basis so far as license fees were con- 
cerned. Government counsel did not assert, 
or attempt to prove, that these royalties 
were not reasonable in amount. 


[Restrictive Clauses Removed] 


Owens, as respects suction invention li- 
censes, had removed all restrictive clauses; 
Hartford had done the same with respect to 
all its glass machinery licenses and so had 
Hartford and Lynch with respect to form- 
ing machine licenses. At the moment, 
therefore, no licensee was restricted either 
as to kind or quantity of glassware it might 
manufacture by use of the patented ma- 
chines, and no patent owner was restricted 
by formal agreement as to the use or licens- 
ing of its patents. 
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[Two Patents Expired and Third 
Offered to Public} 


Just before the trial, Hartford conveyed 
three patents to Corning and complaint was 
made of this transaction. Corning paid a 
substantial sum for the transfer, evidently 
to prevent Hartford’s obstructing Corning’s 
free and untrammeled use of its own pat- 
ents. Two of the assigned patents have ex- 
pired and Corning professes its willingness 
to dedicate the third to the public. 


[Allotment of Quotas Ceased; Service 
Rendered by Hartford] 


The association had ceased to allot quotas 
amongst the glass manufacturers or to fur- 
nish advance information or make recom- 
mendations to its members. The licensing 
system of Hartford remained that of leasing 
machinery built for it embodying the pat- 
ented inventions. Rentals consisted of stand- 
ard royalties on production. Under this 
system Hartford rendered a service in the 
repair, maintenance, and protection of the 
machines, which is valuable, if not essential, 
to the users. This was the status with 
which the court had to deal. 


[Penalties Not To Be Imposed in Injunction 
Suit; Defendants Not To Be Placed in Dif- 
ferent Class; Decree Not To Be Vague] 


The applicable principles are not doubtful. 
The Sherman Act provides criminal penalties 
for its violation, and authorizes the recovery 
of a penal sum in addition to damages in a 
civil suit by one injured by violation. It 
also authorizes an injunction to prevent 
continuing violations by those acting con- 
trary to its proscriptions. The present suit 
is in the last named category and we may 
not impose penalties? in the guise of pre- 
venting future violations. This is not to say 
that a decree need deal only with the exact 
type of acts found to have been committed ° 
or that the court should not, in framing its 
decree, resolve all doubts in favor of the 
Government,° or may not prohibit acts 
which in another setting would be unobjec- 
tionable. But, even so, the court may not 
create, as to the defendants, new duties, 
prescription of which is the function of Con- 
gress, or place the defendants, for the future, 
“in a different class than other people”, as 
the Government has suggested. The decree 
must not be “so vague as to put the whole 
conduct of the defendants’ business at the 
peril of a summons for contempt;” enjoin 
“all possible breaches of the law’’;” or cause 
the defendants hereafter not “to be under 


4 Standard Oil Co. of N. J. v. United States, 
221 U.S. 1, 77-78. 

’ Hthyl Gasoline Corp. v. United States, 309 
U.S. 436, 461. 
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the protection of the law of the land.” * 
With these principles in mind we proceed 
to examine the terms of the decree entered. 
No reference will be made to paragraphs as 
to which the appellants do not object if any 
decree is to be entered, nor to those con- 
cerning which we think objection is not well 
founded. 


[Decree Modified to Eliminate 
Four Individuals] 


The decree must be modified to eliminate 
the appellants Collins, Dilworth, Fulton, and 
Fisher. 


[Coverage Linuted to United States; 
Indefinite Clause Stricken] 


Paragraph 1(D) should be modified to 
limit its coverage to the United States, and 
clause (a) should be stricken as too in- 
definite for enforcement. 


[Corning, Hartford and Empire Monopoly 
Confined to Heat Resistant Ware] 


The Government concedes that paragraph 
5 should be modified to confine to heat re- 
sistant ware the adjudication that Corning, 
Hartford, and Empire, and the individual 
defendants associated with each, have mo- 
nopolized and attempted to monopolize trade 
in violation of § 2 of the Sherman Act. This 
involves exclusion from the paragraph of 
reference to laboratory, paste mold, and elec- 
trical ware. To comport with the record 
the phrase “ovenware” should be substi- 
tuted for “heat-resistant ware”. 


[Injunction Against Violations “As Charged 
in the Complaint’ Eliminated] 


The Government also agrees to the elimi- 
nation of paragraph 9, which generally 
enjoins the appellants from violations “as 
charged in the complaint.” This concession 
is required by statute, by the Rules of Civil 
Procedure, and by our decisions.® 


[Recetvership and Impounding of Funds 
Not Necessary] 


The court appointed a receiver for Hart- 
ford pendente lite. By paragraphs 10 to 20 
of the final decree it continued him in office 
and gave directions as to his administration 
of Hartford’s affairs, including certain ac- 
tions to be taken to effectuate features of 
the decree affecting Hartford’s business and 
licenses, which will later be described, and 
meantime to continue the receipt of royal- 
ties under existing licenses, these to be re- 
paid to the licensees on the decree becoming 
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final. The court also ordered the impound- 
ing of the sums payable by Hazel to Hart- 
ford, and by Hartford to Hazel, under the 
1932 agreement, until the decree should be- 
come final. Ball Brothers was ordered to 
pay into court the 425,000 received from 
Hartford pursuant to the amendment, 
August 1, 1940, of Ball’s feeder license 
agreement, but no disposition of the fund 
was directed (Paragraph 44). Corning was 
directed to pay into court the moneys re- 
ceived by it from Hartford in connection 
with the amending agreements of Septem- 
ber 23 and December 1, 1940, and that fund 
is held by the clerk pending the further 
order of the court (Paragraph 45-A). 

While useful for the preservation of 
rights pending the determination of this liti- 
gation, in the light of what is hereafter said 
as to the substantive provisions of the de- 
cree, the receivership and the impounding 
of funds were not necessary to the pre- 
scription of appropriate relief. The receiver- 
ship should be wound up and the business 
returned to Hartford. The royalties paid 
to the receiver by Hartford’s lessees may, 
unless the District Court finds that Hart- 
ford has, since the entry of the receivership 
decree, violated the anti-trust laws, or acted 
contrary to the terms of the final decree as 
modified by this opinion, be paid over to 
Hartford. In any event Hartford should 
receive out of these royalties compensation 
on a quantum meruit basis, for services ren- 
dered to lessees. The other funds paid into 
court and impounded in the registry should 
be repaid to those who paid them into 
court. 


[Decree Prohibits Leasing of 
Patented Machine] 


Paragraphs 21, 22, and 23 apply to the 
corporate defendants and to any of the in- 
dividual defendants who shall hereafter 
engage in the business of distributing glass- 
ware machinery. They forbid any dispo- 
sition or transfer of possession of such 
machinery by any means other than an 
outright sale, and require Hartford to offer 
in writing to sell each of the present lessees 
all the machinery now under lease to such 
lessee at a reasonable price to be fixed in 
consideration of the fees and royalties here- 
tofore paid, any dispute as to price to be 
settled by the court. All of the corporate 
defendants and the individual defendants 
are required, if they engage in the business 
of distributing glass-making machinery, to 
file a writing with the court agreeing to 


offer, and to continue to offer, to sell any 


®’ New York, N. H. & H. R. Co. v. Interstate 
Commerce Comm., 200 U. S. 361, 404; Standard 
Oil Co. of N. J. v. United States, supra, 80. 
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machinery used in the manufacture of glass- 
ware to any applicant at reasonable and 
equal prices and upon reasonable and equal 
terms and conditions. 


_All of the appellants attack these provi- 
sions. A common ground is that this court 
has held that the lease of a patented ma- 
chine is a lawful method of exercising the 
exclusive patent right of practicing or using 
the invention,” and that effective relief may 
be afforded without destroying the appel- 
lants’ property rights in the patents they 
own. 


Hazel, Thatcher, and Ball object to the 
injunction directed to them on the ground 
that none of them has ever been in the busi- 
ness of selling, licensing, or distributing 
such machinery. The Government replies 
that the injunction is intended only to pre- 
vent them from again setting up a patent 
pool and monopolizing the patented inven- 
tions. The decree should enjoin the de- 
fendants from setting up such a pool or 
combining or hereafter agreeing to monopo- 
lize the glass machinery or the glassware 
industry, as we think it does in other para- 
graphs. But the decree as entered requires 
that each of the defendants must hereafter 
forever abstain from leasing a patented ma- 
chine, no matter what the date of the in- 
vention, and compels each of them if he 
desires to distribute patented machinery to 
sell the machine which embodies the patent 
to everyone who applies, at a price to be 
fixed by the court. The injunction as drawn 
is not directed at any combination, agree- 
ment or conspiracy. It binds every defend- 
ant forever irrespective of his connection 
with any other or of the independence of 
his action. 


[Decree Restricts Licensing| 


Paragraph 24 enjoins each of the corpo- 
rate and individual appellants from engag- 
ing in the distribution of machinery used in 
glass manufacture or in the distribution of 
glassware in interstate commerce unless 
each files with the court an agreement (a) to 
license, without royalty or charge of any 
kind, and for the life of all patents, any 
applicant to make, to have made for it, and 
to use any number of machines and methods 
embodied in inventions covered by any 
patent or patent application now owned or 
controlled by such defendant; (b) to license, 
at a reasonable royalty (to be fixed by the 
court, in case of dispute) any applicant to 
make, have made for it, and to use any 
number of machines and methods in the 


10 United States v. United Shoe Machinery 
Go., 247 U.S. 32; Idi_v.,id:, 258 U. S. 451, 462. 
In this case the court divided on the question of 
the legality of certain terms of the leases in 
question, but the dissenting justices did not sug- 
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manufacture of glassware embodying inven- 
tions covered by patents hereafter applied 
for or owned or controlled by any defend- 
ant; (c) to make available to any licensee, 
under “(a)” and “(b)”, at cost, plus a rea- 
sonable profit, all drawings and patterns 
“relating to the machinery or methods used 
in the manufacture of glassware” embodied 
in the licensed inventions (with immaterial 
exceptions). 


[Provisions Prohibiting and Restricting Leas- 
ing Go Beyond What Is Required] 


Since the provisions of paragraphs 21 to 
24 inclusive, in effect confiscate consider- 
able portions of the appellants’ property, we 
think they go beyond what is required to 
dissolve the combination and prevent future 
combinations of like character. It is to be 
borne in mind that the Government has not, 
in this litigation, attacked the validity of 
any patent or the priority ascribed to any 
by the patent office, nor has it attacked, as 
excessive or unreasonable, the standard roy- 
alties heretofore exacted by Hartford. Hart- 
ford has reduced all! of its royalties to a 
uniform scale and has waived and abolished 
and agreed to waive and abolish-all restric- 
tions and limitations in its outstanding 
leases so that every licensee shall be at 
liberty to use the machinery for the manu- 
facture of any kind or quantity of glass- 
ware comprehended within the decree. 
Moreover, if licenses or assignments by any 
one of the corporate defendants to any 
other still contain any offensive provision, 
such provision can, by appropriate injunc- 
tion, be cancelled, so that the owner of each 
patent will have unrestricted freedom to use 
and to license, and every ‘licensee equally 
with every other will be free of restriction 
as to the use of the leased or licensed ma- 
chinery, method or process, or the articles 
manufactured thereon or thereunder. 


It is suggested that there is not confisca- 
tion since Hartford might, with the later 
consent of the court, sell its patents. Under 
the decree as entered below nothing can be 
obtained by Hartford for the use of its 
patents and we cannot speculate as to what 
might be the ultimate adjustments made by 
the trial court in the decree. 


If, as suggested, some of Hartford’s 
patents were improperly obtained, or if some 
of them were awarded a priority to which 
the invention was not entitled, avenues are 
open to the Government to raise these ques- 
tions and to have the patents cancelled. 
But if, as we must assume on this record, a 


gest that a lease was not an appropriate method 
of exercising rights under the patent. Cf. Inter- 
national Business Machines Corp. v. United 
States, 298 U. 8. 131. 
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defendant owns valid patents, it is difficult 
to say that, however much in the past such 
defendant has abused the rights thereby 
conierred, it must now dedicate them to the 
public. 

That a patent is property, protected 
against appropriation both by individuals 
and by government, has long been settled.* 
In recognition of this quality of a patent 
the courts, in enjoining violations of the 
Sherman Act arising from the use of patent 
licenses, agreements, and leases have ab- 
stained from action which amounted to a 
forfeiture of the patents.” 


The Government urges that such forfeiture 
is justified by our recent decisions in Morton 
Salt Co. v. G. S. Suppiger Co., 314 U.S. 488, 
and B. B. Chemical Co. v. Ellis, 314 U.S. 
495. But those cases merely apply the doc- 
trine that, so long as the patent owner is 
using his patent in violation of the antitrust 
laws, he cannot restrain infringement of it 
by others. We were not there concerned 
with the problem whether, when a violation 
of the antitrust laws was to be restrained 
and <discontinued, the court could, as part of 
the relief, forfeit the patents of those who 
had been guilty of the violation. Lower 
federal courts have rightly refused to ex- 
tend the doctrine of those cases to antitrust 
decrees by inserting forfeiture provisions.” 

Legislative history is also enlightening 
upon this point. Repeatedly since 1908 
legislation has been proposed in Congress 
to give the courts power to cancel a patent 


11 James v. Campbell, 104 U. S. 356, 357, 358; 
Hollister v. Benedict & Burnham Mfg. Co., 113 
U. S. 59, 67; Wm Cramp & Sons Co. v, Inter- 
national Curtis Marine Co., 246 U. S. 28, 39-40; 
United States v. Dubilier Condenser Corp., 289 
U.S. 178; 189. 

12See Standard Sanitary Mfg. Co. v. United 
States, 226 U. S. 20. Decrees and Judgments in 
Federal Antitrust Cases (1918) p. 265; United 
States v. Motion Picture Patents Co., 225 Fed. 
800; Appeal dismissed 247 U. S. 524. Decrees 
and Judgments in Federal Antitrust Cases 
(1918) pp. 379-380; United Shoe Machinery Co. 
v. United States, 258 U. S. 451; Hthyl Gasoline 
Corp. v. United’ States, 309 U. S. 436; United 
States v. Univis Lens Co., 316 U. S. 241. 

13 American Lecithin Co. v. Warfield Co., 105 
F. 2d 207, 211; Novadel-Agene Corp. v. Frederic 
H. Penn, 119 F. 2d 764, 766-7; Sylvania Indus- 
trial Corp. v. Visking Corp., 132 F. 2d 947, 958; 
Universal Sewer Pipe Corp. v. General Const. 


Co., 42 F. Supp. 132, 134; American Lecithin 
Co. v. Warfield Co., 42 F. Supp. 270, 272. 

uH. R. 20388, 60th Cong.. ist Sess. (1908); 
H. R. 117°6, 61st Cong., 1st Sess, (1909); H. R. 
2630; 620+ Cong.,-1St.. SeSs..a(1911).0 FAR. 16828. 
620**Conga.u2dsnSessis 61912)s HeveR « 23407 mas 


amended, 62d Cong., 2d Sess. (1912); H. R. 1700. 
63d Cong, Iste Sesswi(1913) ; bec Rr 14865-8630 
Cong., 2d Sess. (1914): S. 2783, 70th=Cong., 2d 
Sess. (1928); S. 2491, 77th Cong., 2d Sess. (1942). 
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which has been used as an instrument to 
violate antitrust laws.* Congress has not 
adopted such legislation. The Temporary 
National Economic Committee recommended 
imposition of such a penalty for violation ot 
antitrust laws.% But its recommendation 
was not adopted by Congress. 

The Government suggests that certain 
earlier decisions under the Sherman Act, by 
analogy, support these portions of the de- 
cree.® The cases cited, however, do not 
sustain the suggestion. In all of them the 
court refrained from ordering compulsory 
dealing with the assets of the defendant 
without compensation and, in most of them, 
the decrees merely called for rearrangement 
of ownership, not for its destruction. 


Under paragraph 24(b) a defendant here- 
after acquiring a patent cannot set the price 
for its use by others, elect to use it himself 
and refuse to license it, or to retain it and 
neither use nor license it. These are op- 
tions patent owners have always enjoyed.” 

Congress was asked as early as 1877, and 
frequently since, to adopt a system of com- 
pulsory licensing of patents.” It has failed 
to enact these proposals into law. It has 
also rejected the proposal that a patentee 
found guilty of violation of the antitrust 
laws should be compelled, as a penalty, to 
license all his future inventions at reason- 
able royalties.° The Temporary National 
Economic Committee recommended con- 
gressional adoption of such a system,” but 
Congress took no action to that end. 


15 Final Report and Recommendations of the 
Temporary National Economic Committee, Sen, 
Doc. No. 35, pp. 36-7 (1941), 77th Cong., 1st Sess. 
See also Preliminary Report Sen. Dec. No. 95, 
pp. 16-17 (1939), 76th Cong., 1st Sess. 


1% United States v. American Tobacco Co., 221 
U. S. 106; United States v. Terminal Railroad 
Association, 224 U. S. 383; United States v. 
Great Lakes Towing Co., 217 Fed, 656, appeal 
dismissed 245 U. S. 675; United States v. New 
England Fish Eachange, 258 Fed. 732; United 
States v. Pullman Co., 50 F. Supp. 123. 


1% The Paper Bag Patent Case, 210 U. S. 405, 
424; Motion Picture Patents Co. v. Universal 
Film Mfg. Co., 243 U. S. 502, 510, 514; Orown 
Die & Tool Co. v. Nye Tool & Machine Works, 
261 U.S. 24, 34-35. 


13H, R. 8776, 62d Cong., 1st Sess. (1911); S. 
2116, 62d Cong., Ist Sess., (1911); .H.. R., 26185, 
62d Cong., 2d Sess. (1912); S. 2303, 77th Cong., 
2d Sess. (1942);. S. 2730, 77th Cong., 2d Sess. 
(1942); H. R. 1371, 78th Cong., 1st Sess. (1943): 
cf. S. 300, 45th Cong., ist Sess. (1877). 

19S. 2783, 70th Cong., 2d Sess. (1928). 

°° Final Report and Recommendations of the 
Temporary National Economic Committee, Sen- 


ate Doc. No. 35, pp. 36-7 (1941), 77th Cong., ist 
Sess. 
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[Reservation of Reasonable Royalties 
Should Be Permitted] 


Paragraph 24(a) of the decree should be 
modified to permit the reservation of rea- 
sonable royalties and its provisions should 
be restricted to feeders, formers, stackers 
and lehrs and patents covering these or im- 
provements of them, or methods or processes 
used in connection with them. 


[Licenses of Future Patents Required Only 
as to Certain Machines and Methods] 


Paragraph 24(b) should be limited in re- 
spect of future applications and resulting 
patents or patents hereafter acquired by 
assignment, to those covering feeders, for- 
mers, stackers and lehrs, or parts thereof 
or improvements thereon, and methods and 
processes involved in their construction and 
operation. For example, if Ball or Thatcher 
should procure a patent on a bottle-capping 
machine or for a composition of glass, there 
is no reason to compel a license to Hartford 
or Hazel or anyone else. Other paragraphs 
of the decree preclude a misuse of the 
patent in violation of the antitrust laws. 


[Requirement as to Furnishing Drawings 
of Machines Deleted] 


Paragraph 24(c) should be deleted. 


[Prohibition Against Discrimination by 
Glassware Manufacturers Should 
Be Modified or Eliminated] 


Paragraph 25 restrains all the corporate 
and individual appellants, whenever regu- 
larly engaged in the manufacture of glassware 
for interstate commerce, from discrimination 
“by means of wholly exclusive or partially 
exclusive requirement contracts” “or other- 
wise” against any such manufacture, present 
or prospective; or in the filling of orders for 
machinery on the basis of the size of the 
order or credit rating of the customer, if he 
is willing to pay cash, his standing in the 
industry or otherwise; and from conspiring 
with any other person or corporation to ob- 
struct or delay the furnishing of any such 
machinery. 

The earlier portion of the paragraph is 
vague and would be difficult of application. 
It seems not to be addressed to any practice 
indulged in or threatened by any of the ap- 
pellants. It should, therefore, be modified 
or eliminated. The last five lines of the 
paragraph are appropriate although the mat- 
ters covered by them are apparently em- 
braced in other portions of the decree. 


[Injunction Proper Against Conspirators 
Who Never Owned Machinery 
Patents | 
Thatcher and Ball insist that no such in- 
junction should be directed to them for the 
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reason that they are not now, and never have 
been, in the business of owning machinery 
patents or selling or licensing glass-making 
machinery. We think, however, in view of 
the fact that they have been found to have | 
conspired with Hartford and other appel- 
lants in denying and obstructing competitors 
from obtaining machinery, the injunction, 
ponies as suggested, may stand against 
them. 


[Prohibition Against Infringement Smuts and 
Collection of Royalties Modified| 


Paragraph 26 enjoins all of the corporate 
appellants, and all of the individuals asso- 
ciated with them, until the entry of a finding 
by the court on the petition of any defendant 
that the consequences of the conduct of the 
defendants in violation of the anti-trust laws 
have been fully dissipated, from the follow- 
ing acts: (a) bringing, maintaining, or taking 
any action in any suit for infringement of 
any patent owned or controlled or hereafter 
issued on pending applications covering 
glassware machinery; (b) attempting to in- 
terfere, by suit or otherwise, with the pos- 
session of any machinery owned, or claimed 
to be owned, by any appellant which is in 
the possession of any licensee except sale 
to the licensee pursuant to paragraph 21; 
(c) attempting to collect royalties or license 
fees for the use of any inventions covered 
by existing patents or applications for pat- 
ents for glassware machinery. 

Since paragraphs 21 to 24(a) inclusive are 
to be eliminated this paragraph, which is 
ancillary to them should also be deleted 
from the decree, but in view of the nature 
of the conspiracy found, an injunction should 
go against the further prosecution of all 
infringement suits pending at the date this 
suit was brought. Hartford and the other 
corporate defendants mentioned in para- 
graph 24 should be required to lease or 
license glass making machinery of the classes 
each now manufactures to any who may de- 
sire to take licenses, (under patents on such 
machinery or on improvements, methods or 
processes applicable thereto) at standard 
royalties and without discrimination or re- 
striction, and if at the time of entry of the 
décree there are any alleged infringers who 
are willing to take such licenses they should 
be released, and the patent owner deprived 
of all damages and profits which it might 
have claimed for past infringement. The 
decree should, however, be without preju- 
dice to the future institution of any suit or 
suits for asserted infringements against per- 
sons refusing to take licenses under any of- 
the presently licensed inventions arising out 
of their use after the date of the decree. The 
decree should not forbid any defendant from 
seeking recovery for infringement, occurring 
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after the date of the final decree, of patents 
not covering feeders, formers, stackers, lehrs 
or processes or methods applicable to any of 
them. 


[License Agreements Should Be Allowed 
to Stand] 


Paragraph 27 cancels all outstanding agree- 
ments between corporate appellants, includ- 
ing all modifications made prior to or 
pending trial. This is consonant with the 
terms of the earlier paragraphs which re- 
quire corporate appellants to license all 
inventions involved, royalty free, and to sell 
machines embodying such inventions. 

In view of what we have already said 
about these earlier paragraphs, the license 
agreements as modified by the parties and 
in accordance with the views here expressed, 
should be allowed to stand. As has been 
noted, these are all at uniform royalties, 
and all without restrictions or discrimina- 
tory features. We do not understand that, 
as modified, any of these agreements is at- 
tacked as containing improper or unlawful 
provisions. If, however, any of them is 
found still to embody provisions inconsistent 
with the form of relief we have outlined, its 
reformation should be decreed. The appel- 
lants should be enjoined from _ hereafter 
altering these agreements, or any hereafter 
made in like terms, without the approval of 
the court. If the existing royalties are ex- 
cessive these may be reduced to a fair and 
reasonable basis. The decree should permit 
any corporate appellant, acting alone, to 
lease or sell patented machinery or license 
the use of patents, if it so elects, provided 
always that no discrimination be practiced 
and that no restrictive conditions be at- 
tached (except as stated in connection with 
paragraph 29) save with the approval of the 
court. 


[Cancellation of 1940 Agreement Between 
Hartford-Empire and Corning] 


A word should be said with respect to the 
effect of this paragraph in cancelling the 
agreement of September 23, 1940, between 
Hartford-Empire and Corning, and the as- 
signment of three patents to Corning pur- 
suant thereto. 

It will be recalled that, prior to the trial, 
Corning and Hartford cancelled the 1916 
and 1922 agreements which the court found 
illegal and which the decree ordered can- 
celled notwithstanding the parties’ prior action. 
Further, Corning was given an unrestricted 
license by Hartford which will require the 
payment of increased royalties by Corning 
for use of Hartford’s inventions. In con- 
sideration of the cancellation of the agree- 


2 There is no claim that the ribbon machine 
patent was ever part of a combination of patents. 
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ments, Hartford agreed to pay Corning 
$1,125,000, in installments, and to transfer 
to Corning three patents owned by Hartford. 
The decree orders these payments impounded, 
but makes no disposition of the impounded 
fund. It also requires Corning to reassign 
the patents to Hartford. 


[Dedication of Corning’s Patent to Public 
Should Be Ordered] 


Two of the patents have expired. The 
reason for Corning’s desire to obtain title to 
the patents was that two of them were 
alleged to conflict with certain features of 
Corning’s ribbon machine” although the 
claim was always contested and never estab- 
lished. These are the two expired patents. 
The third is alleged to infringe upon a fea- 
ture of a Corning patented machine known 
as a turret chain machine. Continued owner- 
ship of the patent by Hartford would consti- 
tute a threat against the use by Corning of 
the machine. The assigned patent will expire 
six years before Corning’s patent on the 
turret chain machine. Naturally Corning 
desired to be free from the possible threat 
of infringement suits. It does not appear 
that the ownership of this patent by Corning 
would tend to perpetuate or create any 
improper monopoly or patent pool. In any 
event, Corning has agreed, if such danger 
is found to exist, to dedicate the patent to 
the public, since all it desires is to be free 
of restraint on the part of Hartford in the 
use of its turret chain machine. Such dedica- 
tion should be ordered. 


[Settlement Between Hartford and Corning 
Should Not Be Set Aside] 


In the light of these facts, the settlement 
made by Hartford and Corning ought not to 
be set aside nor ought the payment to be 
made by Hartford to Corning thereunder be 
enjoined. The money paid into court by 
Corning should be returned to it. 


[Similar Contracts Should be Enjoined] 


The paragraph orders cancellation of the 
agreements of June 30, 1916 between Hart- 
ford-Fairmont and Empire, and that of 
October 26, 1922 between Hartford, Corning 
and others. These have been cancelled, but 
the decree should enjoin their reinstatement, 
or the making of like contracts in the future. 


[Provision Requiring Royalty-Free Lease or 
Sale Should Not Stand] 


Paragraph 28 orders cancellation of all 
Hartford machinery leases now outstanding 
and requires that each lessee be offered a 
new license (without royalty, pursuant to 
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paragraph 24) and offered the right to pur- 
chase all of the machinery now held under 
lease (as required by paragraph 23). In 
view of what has been said this provision 
should not stand. 


[Provisions Limiting Rewards of Patent 
Should Be Limited to Glass Machinery 
and Glassware] 


Paragraph 29 enjoins the insertion or en- 
forcement of any provision in any agreement 
heretofore or hereafter made by any of the 
appellants which (a) directly or indirectly 
limits or restricts (1) the type or kind of 
product, whether glassware or any other, 
which can be produced on machines or equip- 
ment or by processes embodying inventions 
licensed under patents or patent applications, 
(2) the use of the product so produced, 
(3) the character, weight, color, capacity, 
or composition of the product, (4) the quan- 
tity, (5) the market, either as to territory 
or customers in or to which the product 
may be sold or distributed, (6) the price 
or terms of sale or other disposition of the 
product, or (7) the use of the machinery or 
equipment distributed or the inventions li- 
censed in connection with any other machin- 
ery or equipment, or the use of it in any 
specified plant or locality; (b) authorizes 
termination of the license for unauthorized 
use; (c) provides that the licensee shall not 
contest the validity of any patent or patents 
of the licensor; (d) provides that improve- 
ments by the licensee on machinery leased 
and sold shall become the property of the 
lessor; (e) provides that rights to improve- 
ments and inventions covering licensed ma- 
chinery or processes or methods shall become 
the exclusive property of the lessor dr vendor; 
or (f) grants to any licensee a preferential 
position by lower rates of royalty, by dif- 
ferent provisions of licensing, leasing or sale, 
by exclusive licensing, rebate, discounts or 
requiring a share in net or gross income, 
or by any other means. 


The paragraph now covers every kind of 
invention and every patent, present or future, 
in any field if owned or controlled or dis- 
tributed by an appellant. 


The injunction will stop all inventions or 
acquirement of patents in any field by any 
appellant unless for its own use in its busi- 
ness, for it sets such limitations upon the 
reward of a patent as to make it practically 
worthless except for use by the owner. It 
it unlimited in time. It is not limited to any 
joint action or conspiracy violative of the 
antitrust laws; it covers inventions in every 
conceivable field. 


2 The Government calls attention to findings 
which show that though Hartford advised cer- 
tain licensees of the removal of restrictions in 
their licenses, these licensees have not formally 
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_ The Government now agrees that this in- 
junction should be limited to glass making 
machinery and glassware as defined in para- 
graph 1 of the decree of the District Court. 


[Decree Should Remove Restrictions from 
Existing Leases and Forbid Future 
Restrictions] 


The corporate appellants have amended, or 
agreed to amend, existing leases and licenses 
to remove. all such restrictions as are en- 
joined.” We have already said that the 
decree should enforce conformity to all lease 
and license agreements to this standard, and 
forbid the reinstatement or embodiment of 
any such restrictions in existing or future 
agreements relating to the machinery, methods 
or processes respecting feeders, formers, 
stackers or lehrs or involved in their use, 
covered by patents now owned or applied 
for or those hereafter acquired by any cor- 
porate appellant. 


[Defendants Should Be Permitted to Refuse 
to License or to License with Restrictions 
Except to Specified Patents] 


Paragraph 29 should be amended to per- 
mit any appellant, corporate or individual, 
to retain and refuse to license, to use and 
refuse to license, or to license with restric- 
tions, any patent hereafter applied for or 
acquired except those applicable to feeders, 
formers, stackers and lehrs and processes 
and methods applicable thereto. Its restraints 
should be limited as we have indicated those 
of paragraph 24(b) should be limited. 

Paragraph 30 applies all the terms of para- 
graph 29 to agreements hereafter made be- 
tween any of the defendants. This should 
be modified to conform to the alterations 
to be made in paragraph 29. 


[Court Approval of Agreements Should Be 
Required Only as to Leases, Licenses, etc.] 


Paragraph 31 requires court approval of 
“any agreement between any of the defend- 
ants” and ‘‘of any license agreement made 
pursuant to this judgment.” This is toc 
sweeping. The provision is without limit 
of time and not terminable upon fulfilment 
of any condition. Many of the individual 
defendants are employees of one of the cor- 
porate defendants. An employment contract 
could not be made with such an one without 
court approval. Nor can any defendant enter 
into the most innocent and usual business 
transaction with any other, however unrelated 
to the conspiracy, without similar approval. 
This paragraph, if retained, should be re- 


accepted the mote liberal terms. Hartford can 
be enjoined from enforcing the restrictions if 
that is found necessary. 
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stricted in application to lease or license 
agreements and agreements respecting patents 
and trade practices, production and trade 
relations. 


[Provisions Against Stock Ownership 
Should be Modified] 


By paragraph 33 each of the individual 
defendants is enjoined from “holding, con- 
trolling, directly or indirectly, or through 
corporations, agents, trustees, representatives, 
Or nominees, any of the issued and out- 
standing capital stock, bonds or other evi- 
dences of indebtedness of more than one 
corporation engaged either in the manufac- 
ture and sale of glassware or in the manu- 
facture or distribution of machinery used in 
the manufacture of glassware or in both. 
* * *” The individual defendants thus en- 
joined are officers and directors of the corpo- 
rate defendants. The purpose of dealing 
with stock ownership is to prevent aggrega- 
tion of control to the end of establishing 
a monopoly or stifling competition. The 
ownership of a few, or even a few hundred, 
shares of stock of a glass manufacturing 
company not in competition with the com- 
pany of which a defendant happens to be 
a director or officer can have no tendency 
towards such a result. Many food packers 
and makers of proprietary articles manu- 
facture part or all of the glassware in which 
their goods are sold. The decree would 
require all of the defendants, at their peril, 
to part with any stock which they own in 
such a concern and to refrain from buying 
any. Owens is in the glass container busi- 
ness. It has never manufactured pressed or 
blown ware or light bulbs, yet the decree 
would forbid any defendant connected with 
Owens from investing in any concern man- 
ufacturing these articles. It is unnecessary 
to multiply instances of the broad sweep of 
the paragraph. 

Moreover, the injunction is against owner- 
ship of bonds of any such company. It is 
difficult to see how such ownership in any 
reasonable amount of any of the individuals 
in question could tend towards a violation 
of the Sherman Act. The phrase “evidence 
of indebtedness” is also used. This would 
indicate complete prohibition against making 
a loan however reasonable, or however 
proper the purpose, evidenced by a promis- 
sory note. 

The decree should be modified to prohibt 
acquisition of stocks or bonds of any cor- 
porate appellant by any other such appellant, 
and to prohibit only the acquisition of a 
measure of control through ownership of 
stocks or bonds or otherwise, by any indi- 
vidual in a company competing with that 
with which he is officially connected or a 
subsidiary or affiliate of such competing 
company. 
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[Requirements as to Stock Divestiture 
Should Be Modified] 


The appellants Falck, Houghton, Houghton 
Jr. and Levis own substantial amounts of 
stock of Corning and of Hartford. By the 
decree they are required to divest them- 
selves of their stock in the one or the other 
within two years from the date of the judg- 
ment. In view of the effect of the decree on 
Hartford, it may prove difficult for these 
defendants to comply within the period stated 
without severe loss. We are of opinion that 
a longer time should be allowed and that an 
alternative provision would be appropriate 
depriving these defendants of the right to 
vote the stock of one company or the other 
or to trustee the stock of one of the cor- 
porations if both stocks are held longer than 
the term fixed. 

Paragraph 34 which deals with present 
holdings of individual appellants should be 
revised to comport with the views expressed 
as to paragraph 33. 


[Prohibition Against Interlocking Directorates 
and Acquisitions Should be Modified] 


Paragraph 35 enjoins each individual 
defendant from holding, at the same time, 
an office or directorship in more than one 
corporation which manufactures and sells 
glassware or manufactures or distributes 
glass-making machinery. The injunction is 
not limited to directorships in more than one 
of the defendant corporations. The same 
comment applies as has been made with 
respect to paragraph 33. There may be 
many instances when the normal freedom 
to act as a director of more than one com- 
pany will in no wisé conflict with the policies 
of the antitrust laws or tend to the fostering 
of practices which those laws forbid. The 
same considerations apply to paragraphs 36-A 
and 36-B, which should be limited to the 
acquisition of the business or assets of a 
competing corporation by a corporate de- 
fendant, and by any officer of a corporate 
defendant, of the business or all the assets 
of a competing concern, unless the acquisi- 
tion is approved by the court. 


[Dissolution of Association 
Should Be Ordered] 


Paragraphs 37 to 39 are directed at the 
glass container association, its officers, di- 
rectors, employes and members. The District 
Court has found that from 1928 to 1937 
the Association, through the instrumentality 
of its statistical committee, on which the 
principal corporate defendants were repre- 
sented, furnished forecasts of probable future 
production of each of the glass manufac- 
turers concerned and that these forecasts 
were communicated at meetings of the asso- 
ciation by one manufacturer to another so 
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that there was general knowledge amongst 
the members of the forecasted future pro- 
duction of each of them. These forecasts, 
the court found, were treated by the cor- 
porate appellants and their officers as in fact 
quotas, deviation from such quotas was dis- 
couraged, and it was the general under- 
standing that each manufacturer should 
restrict his production to accord with his 
quota. The court further found that the 
association, working in close cooperation 
with Hartford, which was not a member, 
endeavored to discourage expansion of the 
industry and to prevent increased competition 
through the entry of new units into the various 
helds of manufacture of glass containers. 


The court, in its opinion, indicates that 
it does not find it necessary to dissolve the 
association and further indicates that it may 
serve a valuable purpose to the industry 
“as-a statistical and research body” and in 
the promotion of better methods of manu- 
facture and distribution. 

The injunctions entered in paragraphs 37 
to 39, inclusive, compe] the association to 
abolish its statistical committee and to refrain 
from establishing any committee with similar 
functions; enjoin it from retaining any of its 
present officers or board of directors who are 
defendants and also. directors, officers or em- 
ployes of any defendant corporation, and order 
it to submit to the Attorney General and to the 
court the names of directors or officers to be 
elected or appointed to succeed present in- 
cumbents. The association is enjoined from 
electing, employing, or continuing in office 
or employment, anyone who is, at the time, 
an officer, director, agent or employe af the 
corporate appellants, and is required to amend 
its charter and by-laws to prevent such 
employment. 

We think the injunction as respects the 
association, while leaving it in existence, 
practically destroys its functioning, even as 
an innocent trade association for what have 
been held lawful ends.” The association 
has undoubtedly been an important instru- 
ment of restraint and monopoly. It may 
be made such again, and detection and pre- 
vention and punishment for such resump- 
tion of violations of law may be difficult if 
not impossible. In the light of the record, 
we think it better to order its dissolution, 
and to provide that the corporate defend- 
ants be restrained for a period of five years 
from forming or joining any such trade 
association, and that thereafter they may 
apply for leave to do so, and have such 
leave on showing to the court that the pur- 
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poses and activities of the proposed body 
will not be violative of law. 


[Unnecessary to Enjoin Individual 
Defendants | 


Paragraph 40 is a general injunction against 
future conduct. It is designed to prevent 
combinations, in violation of the anti-trust 
statutes. It names each corporate defend- 
ant “and the individual defendants asso- 
ciated therewith’ meaning the officers and 
directors of each who are found to have 
participated in the conspiracy. But an in- 
junction binding the corporate defendants 
their officers, agents and employees, is suffi- 
cient to constrain the individual defendants 
so long as they remain in official relation, 
and to bind their successors. It is unneces- 
sary to enjoin them personally, when that 
relation is severed. 


[Prohibition Against Combination with 
Manufacturer or Seller Modified| 


Sub-paragraph (1) prohibits combining 
with any other defendant or with any other 
manufacturer or “seller” of glassware or 
glass machinery. The appellants object to 
the inclusion of the word “seller,” claiming 
that the use of this term may preclude nor- 
mal business arrangements with agents and 
consignees. We shall later indicate the 
proviso we think necessary in this connec- 
tion. We are of opinion that the sub-para- 
graph should be amended by exscinding the 
phrase “its directors, officers and em- 
ployees” in both clauses and inserting the 
words, “whether a natural person, partner- 
ship or corporation” after the word glass- 
ware appearing in the last line of the printed 
draft of the decree furnished this court by 
the appellants. 


[Miscellaneous Amendments] 


Sub-paragraph (b) should be amended by 
inserting the word “a” between “of” and 
manufacturer (which should be in the singu- 
lar) in the first line of the same draft, 
deleting the words “or effect thereof” in the 
sixth line and inserting in lieu thereof ‘of 
such ascertainment, estimate or forecast” 
and by inserting in the next line between 
the words “persuade” and “any” the words 
“or agree with”. 

Sub-paragraph (c) should be amended to 
Substitute in the sixth line of the same draft 
for “or where” the word “with” and for 
“or effect is” the words “or agreement”. 

Sub-paragraph (d) should be deleted. The 
requirement that all trade information be 


23 See Maple Flooring Manufacturers Associa- 
tion v. United States, 268 U. S. 563, 582, 583; 
Cement Manufacturers Protective Association v. 
United States, 268 U. S. 588, 606; Appalachian 
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Sugar Institute Inc. v. United States, 297 U. S. 
553, 598. 
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given to the public would render the assem- 
bly of it for the information of members 
useless and indeed detrimental to compe- 
tition. The inclusion of such a provision in 
an antitrust decree has been disapproved 
by this court. 

Paragraph (2) should be modified by ad- 
ding at the end “in the distribution of glass- 
ware or machinery for the manufacture of 
glassware’. 

Paragraph (3) which deals with distribu- 
tion of data concerning the business of glass- 
making and glass machinery distribution is 
approved with these alterations: after the 
word “otherwise” in the seventh line of the 
draft there should be inserted the words 
“pursuant to any agreement or understand- 
ing or with the purpose or intent” and there 
should be deleted the words “in such form 
or manner as to indicate”; after the word 
“machinery” in the next to last line, the 
sentence should read, “shall limit his or its 
output to any production quota or shall ad- 
here or conform to any price”. 

In order to permit usual business trans- 
actions not related to violations of the anti- 
trust statutes there should be added at the 
end of paragraph 40 a proviso that nothing 
in the paragraph is to be construed to forbid 
normal business transactions of any of the 
corporate defendants with its selling agents 
or consignees, persons or corporations ren- 
dering services to it, or customers; or to 
prohibit transactions with citizens or cor- 
porations of foreign nations; or to prevent 
any defendant from availing of the bene- 
fits of the Webb-Pomerene Act, the Small 
Business Mobilization Act or (save as else- 
where in the decree provided) of the bene- 
fits of the patent laws. 

Paragraphs 41 and 42 are duplications of 
other provisions of the decree. They should 
be deleted. 


[Prohibition Against Acquisition of Patent 
Rights Other than Nonexclusive Licenses 
Should Be Deleted] 


Paragraph 51 enjoins all defendants from 
directly or indirectly acquiring, otherwise 
than through direct issue from the patent 
office, any patent, patent application, or ex- 
clusive rights thereunder, covering any in- 
vention embodied or employed in a machine 
or process used, or to be used, in glassware 
manufacture (“whether or not the machine 
or process embodying or employing the in- 
vention covered by the patent can be used 
without infringing another patent or patents’’) 
which constitutes or employs, in whole or 
in part, a method, means, or process to ob- 
tain results in the glass making art which is 
identical with, similar, or alternative to, 
those obtained or obtainable by the ma- 
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chinery, methods, or processes embodying 
inventions covered by patents then owned 
or controlled by any defendant, except non- 
exclusive rights or patents on inventions of 
its or his employees or those of a subsidiary, 
made during the time of employment. 


The scope of the provision is not clear. 
Whether it applies to an improvement upon 
an existing patented invention seems doubt- 
ful. Perhaps it does not prevent an owner 
of a patent upon a feeder from acquiring 
one upon a former, or an owner of a patent 
upon a stacker from acquiring one upon a 
lehr, but, as the provision is framed, this is 
not clear. The injunction seems in effect to 
forbid acquisition by any defendant of any 
patent right in any glass making field, for 
most of the corporate defendants, and per- 
haps some of the individuals, now own some 
such patent. 

It is clear, however, that the paragraph 
enjoins all acquisition of patent rights other 
than nonexclusive licenses. In this respect, 
it is the reverse of paragraph 29 which out- 
laws all grants except unrestricted nonex- 
clusive licenses. It will be noted that the 
injunction runs against each defendant indi- 
vidually and is not applicable to joint ac- 
quisitions or to combinations or agreements 
respecting acquisition. It seems to prohibit 
the acquisition of any patent, or of a re 
stricted license under any patent by any de- 
fendant. In this respect the paragraph is 
inappropriate to restrain future violations of 
the antitrust statutes. The paragraph should 
be deleted. 


[Prohibition Against Unworked Patents 
Should Be Eliminated] 


Paragraph 52 deals with the problem of 
suppressed or unworked patents. Much is 
said in the opinion below, and in the briefs, 
about the practice of the appellants in ap- 
plying for patents to “block off” or “fence 
in” competing inventions. In the coopera- 
tive effort of certain of the appellants to 
obtain dominance in the field of patented 
glass-making machinery, many patents were 
applied for to prevent others from obtaining 
patents on improvements which might, to 
some extent, limit the return in the way of 
royalty on original or fundamental inven- 
tions. The decree should restrain agree- 
ments and combinations with this object. 
But it is another matter to restrain every 
defendant, for the indefinite future, from 
attempting to patent improvements of ma- 
chines or processes previously patented and 
then owned by such defendant. This para- 
graph is, in our judgment, too broad. In 
effect it prohibits several of the corporate 
defendants from applying for patents cov- 
ering their own inventions in the art of 
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glassmaking. For reasons elsewhere elab- 
orated it cannot be sustained. It should be 
limited as we have suggested that para- 
graphs 24 (b) and 29 be limited. In addi- 
tion, it enjoins every defendant from applying 
for a patent “with the intention of not mak- 
ing commercial use of the invention within 
four years” from issue of the patent and 
makes the failure commercially to use the 
invention prima facie proof of the absence 
[sic] of such intention.% This provision is 
also legislative rather than remedial. Un- 
less we are to overturn settled principles 
the paragraph in question must be eliminated. 


A, patent owner is not in the position of 
a quasi-trustee for the public or under any 
obligation to see that the public acquires 
the free right to use the invention. He has 
no obligation either to use it or to grant its 
use to others. If he discloses the invention 
in his application so that it will come into 
the public domain at the end of the 17 year 
period of exclusive right he has fulfilled the 
only obligation imposed by the statute.* 
This has been settled doctrine since at least 
1896. Congress has repeatedly been asked, 
and has refused, to change the statutory 
policy by imposing a forfeiture” or by a 
provision for compulsory licensing ™ if the 
patent is not used within a specified time. 
The governing rule is quoted in Chapman v. 
Wintroath, 252 U. S. 126, at 137: 


““*& party seeking a right under the patent 
statutes may avail himself of all their provi- 
sions, and the courts may not deny him the 
benefit of a single one. These are questions 
not of natural but of purely statutory right. 
Congress, instead of fixing seventeen, had the 
power to fix thirty years as the life of a patent. 
No court can disregard any statutory provisions 
in respect to these matters on the ground that 
in its judgment they are unwise or prejudicial 
to the interests of the public.’ United States 
v. American Bell Telephone Co., 167 U. S. 224, 
247.”" 


[Requirements as to Submission to Investiga- 
tions and Furnishing of Reports Modified] 


Paragraph 55 requires submission to cer- 
tain investigations by the Department of 
Justice and the furnishing of information 
with respect to the business of the corporate 


2 The Government suggests that the paragraph 
should be revised to read: ‘‘with the intention 
of never making commercial use of the inven- 
tions covered thereby, provided that failure to 
make such use within four years from the date 
of issuance of patents tnereon shall be deemed 
prima facie proof of the presence of such in- 
tention at the time of the filing or prosecution 
of such applications.”’ 

2% United States v. Bell Telephone Co., 167 
U. S. 224, 249; Continental Paper Bag Co. v. 
Eastern Paper Bag Co., 210 U. S. 405, 424, 429, 
430. 
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defendants in the future. It should be modi- 
fied to accord with our opinion in United 
States y. Bausch & Lomb Optical Company, 
321 U. S. 707, which involved a similar | 
provision, 


[No Necessity for Including Individuals in 
Each Paragraph of Injunction] 


A word should be said concerning the in- 
clusion in many paragraphs of the decree, 
and in many of the injunctions imposed, of 
various individual defendants who in the 
past have acted as, and who at present are, 
officers or directors of the corporate de- 
fendants. They offended against the anti- 
trust laws by acting on behalf of, or in the 
name of, a corporate defendant. There are 
no findings, and we assume there is no evi- 
dence, that any of them have applied for, 
owned, dealt in, and licensed patents ap- 
pertaining to the glassware art. Nor is 
there evidence or finding that, as indi- 
viduals acting for their own account, any of 
them, as a principal, has entered into any 
of the arrangements found unlawful by the 
court. Despite these facts, in practicallv 
every instance where a corporate defendant 
is restrained from described action or con- 
duct, these individuals, as individuals, are 
likewise restrained. Any injunction ad- 
dressed to a corporate defendant may as 
various sections of the decree do, include 
its officers and agents. If the individual 
defendants are officers or agents they will 
be comprehended as such by the terms of 
the injunction. If any of them cease to be 
such, no reason is apparent why he may not 
proceed, like other individuals, to prosecute 
whatever lawful business he chooses free 
of the restraint of an injunction. On the 
other hand, if new officers and directors 
take the places of these defendants, such 
new agents will automatically come under 
the terms of the injunction. There is na 
apparent necessity for including them indi- 
vidually in each paragraph of the decree 
which is applicable to the corporate defend- 
ants whose agreements and cooperation con- 
stitute the gravamen of the complaint. That 
these individuals may have rendered them- 


2H. R. 13876, 62d Cong., ist Sess. (1911); 
H. R. 22203, 62d Cong., 2d Sess. (1912); S829; 
67th Cong., 2d Sess. (1922);~H: R. 6864, 75th 
Cong., 1st Sess. (1937). 

27S, 3325, 67th Cong., 2d Sess. (1922); S. 3474, 
69th Cong., Ist Sess. (1926); S. 705, 70th Cong., 
Ist Sess. (1927); S. 203, 71st Cong., Ist Sess. 
(1929); S. 22, 724 Cong., 1st Sess. (1931); S. 290,. 
73a Cong., ist Sess. (1933); S. 383, 74th Cong., 
1st Sess. (1935); S. 2491, 77th Cong., 2d Sess. 
(1942). 
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selves liable to prosecution™ by virtue of 
the provisions of § 14 of the Clayton Act” 
is beside the point, since relief in equity is 
remedial, not penal. These considerations, 
however, do not apply to the provisions of 
paragraphs 3 to 7 and 33 to 35 inclusive, as 
the same are to be modified. 


[Unnecessary to Order Cancellation of 
Agreements Already Released| 


Paragraph 42 requires Ball to cancel 
agreements with the Knox Glass Bottle 
Company and Underwood, and with Brock- 
way Machine Bottle Company and Robert 
L. Warren, which excluded the parties 
natned from entering the glass container 
business for periods of years. As it appears 
without contradiction that these restrictions 
have already been released by Ball, the 
paragraph seems unnecessary. 


[Judgment Reversed as to Individual Appeals ; 
Affirmed Otherwise, But Decree Vacated 
and Cause Remanded] 


The judgment of the District Court is re- 
versed as to the appellants in Nos. 10 and 
11; its decision that the appellants in the 
other appeals have violated the antitrust 
laws and should be enjoined from future 
similar violations is affirmed, but the decree 
entered is vacated and the cause is remanded 
for further proceedings in conformity to 
this opinion. 

Mr. Justice Doucras, Mr. Justice MuRPHY 
and Mr. Justice JACKSON took no part in the 
consideration or decision of this case. 


*% United States v. Socony Vacuum Oil Co., 23 
FE. Supp. 937, affirmed 310 U.S. 150. 

79°38) Stat, 736; 15 U.S: C6. § 24. “That: when= 
ever a corporation shal] violate any of the penal 
provisions of the antitrust laws, such violation 
shall be deemed to be also that of the indi- 
vidual directors, officers, or agents of such cor- 
poration, who shali have authorized, ordered, 
or done any of the acts constituting in whole 
or in part such violation, and such violation shall 
be deemed a misdemeanor s \E SS 

1The District Court found “ . that there 
has not only been a violation of the anti-trust 
laws, beginning with the first agreement be- 
tween Hartford and Empire in 1916, but I am 
convinced that this violation of the laws was 
as deliberate as any that I can find in a review 
of anti-trust cases.’’ 46 F. Supp. 541, 552-553. 
Hartford and Lynch were also found guilty of 
contracting in violation of the Clayton Act, 

2Sixteen pages of the trial court’s opinion 
are given to a summary of manifestations of 
conscious guilt. The instance cited in the opin- 
ion of Mr. Justice Black is illustrative. See also 
text infra at note 10. The methods employed 
ranged from suggestions for ‘‘cooperation’’ to 
the division of fields within the industry and the 
squeeze-out of rivals, ruthlessly and constantly 
through the system of licensing and leasing 
which the court found was ‘‘the greatest abuse.’ 
Cf. text infra at note 15. MHazel-Atlas was a 
hold-out until the ‘‘three-way partnership’ 
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[Dissenting Opinions] 

Mr. Justice RUTLEDGE, dissenting in part: 
With Mr. Justice BLACK, in whose opinion I 
join, I concur in the Court’s judgment to the 
extent that it sustains the District Court’s find- 
ings and decree. But, with two exceptions, I 
dissent from the more important revisions made 
in the decree. 

In anti-trust injunction suits the court’s func- 
tion is twofold, to determine liability and to 
fashion the remedy to fit the fault. Perhaps in 
some cases the two things may be treated sub- 
stantially independently. More often they are 
so interwoven that separation becomes impos- 
sible, if other than warped justice is done. This 
case is of the latter sort. But the Court’s modi- 
fications largely disregard this fact. 

The story involves a quarter of a century of 
Sherman Act violation.1 Necessarily it has been 
sketched here only in outline. The bare bones 
of the history show, as rarely has been done, 
the combination’s expanding scope, the corre- 
sponding growth of design, the varied, but often 
devious and ruthless methods, as well as the 
ultimate total success of this long adventure in 
monopoly and unlawful restraint of trade. 
Without the color supplied by detail, however, 
the excursion’s true character is hardly half 
revealed. The full effect cannot now be given. 
It appears in the District Court’s careful and 
restrained opinion, 46 F. Supp. 541, buttressed 
in every conclusion, nearly every page, from 
writings accumulated, while the combination 
grew, in the files of the principal participants,’ 
and in other published documents.4 

This emphasis upon the complete picture, in 
color and detail, is pertinent to liability. It 
bears even more directly on the quantity and 
character of relief required to uproot the com- 
bination’s destructive and unlawful effects, 
Without this view many of the decree’s pro- 


agreement of 1932. The long story showing how 
that company finally was brought ‘‘within the 
family’’ is particularly interesting in disclosing 
the methods used in bringing a rival to book. 

3 Characterizing the case as ‘‘primarily docu- 
mentary,’’ though also noting the ‘‘reticence of 
some of the key witnesses to disclose what 
plainly was within their knowledge as principal 
actors in the main conferences that occurred 
over a period of time,’’ the court stated: ‘‘ 
in this case, the men who planned and directed 
the proceedings under scrutiny, from 1916 down 
to the time of the filing of the complaint herein, 
left behind them numerous exchanges of letters 
and many memoranda executed contemporane- 
ously with the happening of the main events 
and designed for the information of their con- 
temporaries, their boards of directors, or fo} 
their successors in office. It is hard to imagine 
a case in which a court would have more first- 
hand information of what the parties did and 
intended than in the case at bar.’ (P. 553.) 

4See the reports of the Temporary National 
Economic Committee, the disclosures of which 
were largely responsible for the institution of 
this proceeding. Investigation of Concentration 
of Economic Power, Sen. Doc. No. 95, 76th 
Cong., ist Sess. (1939); ibid., Sen. Doc. No. 35, 
77th Cong., 1st Sess. (1941); ibid., Monograph 
No. 31, Hamilton, Patents and Free Enterprise, 
rt Thc 3d Sess., Senate Committee Print 

1941). 
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visions, cast in dry legal terms, denuded of the 
life and history which brought them forth, 
seem drastic. With it, they take a wholly dif- 
ferent aspect. 

One may start, with the Court, upon the basic 
idea that, in such a proceeding, the decree’s 
function is not to impose sheer ‘‘punishment’’ 
for past misconduct, but is rather to devise ef- 
fective measures to prevent its repetition and 
dissipate its consequences. This does not mean 
however that there is any clear, sharp line 
which can be drawn on the crux of past and 
future between punishment and prevention or 
dissipation; or that this difference should be 
translated into the implicit assumptions which 
seem to underlie the Court’s extensive revisions 
of the decree and thereby strip it in great part 
of effectiveness. The assumptions relate to the 
respective functions of trial and appellate courts 
in framing the decree as well as to the criteria 
by which are to be gauged the quantity and 
quality of relief needed to be effective. 

It seems to be implied from the number, char- 
acter and detail of the revisions that it is the 
business of this Court to rewrite the decree, 
substituting its own judgment for that of the 
District Court when there is difference concern- 
ing the wisdom or need of a particular pro- 
vision. A supporting notion, apparently, is that 
the ‘‘equity’’ procedure to enforce the Act is 
hedged with the same limitations non-statutory 
equity has placed about its action as a system 
of private remedial litigation. Both these ideas 
have backing in a third misconception, that men 
who have misused their property, and acquired 
much of it, by violating the Sherman Act, are 
free for the future to continue using it as are 
other owners who have committed no such of- 
fense; and that consequently the appropriate 
relief affecting such use is the least restriction 
which possibly will prevent repetition of past 
violations. Cf., however, United States v. Union 
Pacific R. R., 226 U. S. 470, 477. Except upon 
these assumptions, the Court’s major revisions 
of the decree cannot be justified. 


Shortly, in my view it is not this Court’s 
business to fashion or rewrite the decree. Where 
the trial court, with obvious care and judgment, 
has devised measures it deems essential to pro- 
tect the public interest and we agree they may 
be sufficient, our modifications by watering them 
down should stop with directions to eliminate 
provisions contrary to law or those we can say 
amount to an abuse of discretion. United States 
v. Crescent Amusement Co., 323 U. S. — (slip 
sheet opinion. p. 8). Changes imposing greater 
restrictions should be made only when the de- 


5 Referring to the defendant’s argument ‘‘that 
the price of glassware to the consumer has not 
increased,’ the District Court’s opinion stated 
(p. 620): ‘‘But again this is not a good defense 
if there have been violations of the law. More- 
over, the history of the case shows the great 
extent to which automatic machinery has come 
into use within the past forty years. It is nat- 
ural to assume that the cost of production would 
decrease with the great influx of automatic ma- 
chinery.. Evidently the defendants managed to 
retain this saving in the cost of production by 
means of the conspiracy herein, which is mani- 
fested by the large profits in the industry. The 
benefits certainly were not passed on to the 
public.’’ Previously the court hag found that, 
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cree is insufficient to accomplish the protection 
required. Ibid. The reasons which thus ordi- 
narily restrict the scope of appellate review have 
magnified force in anti-trust proceedings. Their 
complex character usually requires, as in this _ 
case, months or years for the trial court’s con- 
sideration. With its maximum attention, this 
Court cannot possibly attain the same detailed 
familiarity with the cause. Nor can it frame 
at long distance, with the same assurance, a 
decree adequate for the necessity. 

The so-called equitable character of the pro- 
ceeding does not nullify this inherent limitation 
upon appellate judicial action. Nor does it 
justify an attitude which would circumscribe 
the suit or the relief with the limitations courts 
of equity traditionally have put around their ac- 
tion in private litigation. The anti-trust injunc- 
tion suit is in form ‘‘a proceeding in equity.” 
In substance, it is a public prosecution, with 
civil rather than criminal sanctions, for vindica- 
tion of public right and for redress and preven- 
tion of public injury. To regard the fashioning 
of appropriate relief in such a suit as identical 
with the same function in private litigation is 
to disregard at once the former’s statutory 
origin, its public character, and the public in- 
terest it protects. The equitable garb of the 
proceeding therefore does not determine or con- 
ceal its true character. Nor does it limit the 
required relief merely to what will prevent 
repetition of the illegal conduct by which the 
combination has been formed, its property ac- 
quired, and its dominating position secured. 


The contrary view ignores the momentum in- 
herent in such a combination. The power, and 
much of the property, now aggregated in the 
combination’s hands and those of its principal 
participants, was gathered by unlawful methods, 
at the expense of the public and competitors.® 
Presumably neither power nor property could 
have been accumulated by lawful means. Nor 
ean they now together be transferred legally 
to another. The loosened restrictions of this 
Court’s revision may be sufficient to prevent, 
for the future, further acts of the character and 
having the effects of the past violations. But 
the pool has acquired more than 800 patents, 
which control the industry, of which Hartford 
alone holds more than 600. Its members, in- 
cluding Hartford, are not compelled to disgorge 
any of these, or prohibited to acquire others. 
Many of the patents, and certainly the cher- 
ished “‘patent position,’’ * were secured only by 
virtue of the illegal conduct. Whatever benefits 
may flow from these patents and the patent 
position thus created are inevitably the conse- 


“Dominance over the entire industry is today 
so complete that at any time within the choice 
of Hartford and Owens prices to the consumer 
of glassware may arbitrarily be raised beyond 
all reason.’’ (P. 619.) 

6 Illustrative of the combination’s purpose in 
this respect is Levis’ report to Owens’ board of 
directors in November, 1929: ‘‘Our negotiations 
with Hartford-Empire Company and others, so 
far as our patent situation and royalty income 
is [sic] concerned, should be to attempt to 
secure a position whereby we pay no royalty 
on any item we produce and we attempt to 
have all others pay royalty on every item they 
produce, we participating with any one else in 
the royalties they receive.”’ 
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quences of that conduct.? Merely to throw off 
the illegal practices, such as restricted and dis- 
criminatory licensing, cannot reach those con- 
sequences. Every dollar hereafter, as well as 
heretofore, secured from licenses on the patents 
illegally aggregated in the combination’s hands 
is money to which the participants are not en- 
titled by virtue of the patent laws or others. It 
is the immediate product of the conspiracy. 
To permit these patents to remain in the guilty 
hands, as sources of continuing lucrative reve- 
nue, not only does not deprive their owners of 
the fruit of their misconduct. Rather it secures 
to them its continued benefits. The pool may 
no longer utilize illegal methods. It, and the 
constituent members, will continue to enjoy the 
preferred competitive position which their con- 
duct has given them and to use both that 
position and the ill-gotten patents, together 
with the patent position, to derive trade advan- 
tage over rivals and gain from the public which 
the patent laws of themselves never contem- 
plated and the anti-trust laws, in my opinion, 
forbid.® 

These considerations were before the District 
Court’s mind when it devised the decree. Con- 
cluding its opinion, that court made a “‘state- 
ment of the principles to be followed’ in 
framing the decree which throws light particu- 
larly upon its considered views of the relief 
required. It stated, with undisputed evidence ° 
to sustain its conclusion: 


The court believes that no half-way measures 
will suffice. There has been a deliberate viola- 
tion of the law, and it is the duty of the court 
to do what he can to make certain that these 
violations of the law will cease and will not be 
resumed in the future and that competition will 
be restored in the industry. The record dis- 
closes that some of the individual defendants 
anticipated legal action by the Government, and 
went ahead in spite of that and violated the 
law. They also tried to anticipate the remedies 
that might be applied and did what they could 


7 With reference to the contention that the 
amendments made by the defendants in their 
contract relations, without the court’s knowl- 
edge, beween the filing of the complaint in 1939 
and the closing of testimony over two years 
later, the court said: ‘‘Men cannot, by illegal 
means, erect an illegal structure—a structure 
of dominance and control over an industry vital 
to the welfare of the public—and then, by de- 
stroying the illegal means by which the struc- 
ture has been erected, take the position that 
they have reformed, that they have adopted 
a new course of conduct, and that they should 
go on their way unmolested by the law—as long 
as the illegal structure and its adverse effects 
upon the public remain.’’ (P. 618.) 

8 Cf. notes 13 and 17 infra. 

® Throughout the litigation the facts have been 
substantially undisputed in consequence of the 
documentary and conclusive character of the 
proofs. Cf. note 3 swpra. The dispute has been 
primarily over the inferences to be drawn from 
the facts, the defendants contending, in the 
words of. the District Court (p. 615), that ‘‘any 
control that may exist over the production and 
marketing of unpatented glassware is but the 
result of a normal exercise of the patent privi- 
lege,’’ with like contention, of course, concern- 
ing the production and licensing of glass-making 
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to forestall the effect of such remedies and 
retain the benefits of their unlawful actions. 
The court intends to make certain that this 
does not occur.” (P. 620) 

The Government had requested the dissolution 
of Hartford, keystone of the combination.“ In 
view of controlling authorities relating to viola- 
tions not less extensive or more clearly proved,” 
it hardly could be said, and this Court’s opinion 
does not say, that if dissolution of Hartford 
had been ordered, this would have constituted 
an abuse of discretion. The District Court did 
not deny that remedy. Rather it reserved the 
question for later determination, undertaking 
meanwhile a milder remedy. In its own words, 
referring to the Government’s request for dis- 
solution, the opinion stated: 


The court, however, is first going to make an 
attempt to avoid that, if it is possible to do so 
and at the same time restore competition to the 
industry. Jf this cannot be worked out to the 
satisfaction of the court, dissolution will be or- 
dered. [Italics added] 

The first step to be taken is the immediate 
appointment of a receiver or receivers of Hart- 
ford. The court is going to deny any stay from 
the appointment of such receivers. It is be- 
lieved to be absolutely necessary that the re- 
ceivers take over the management of Hartford 
forthwith. (P. 620) 

Among the reasons assigned for this action 
were, first important changes made by Hartford 
without the court’s knowledge during pendency 
of the suit, involving heavy financial obliga- 
tions of Hartford ‘‘for the advancement of the 
interests of the companies involved,’’ including 
the transfer of three important patents to Corn- 
ing which the court felt was ‘‘for the obvious 
purpose of continuing Corning’s monopolies re- 
gardless of the outcome of this suit’’; #3 second, 
to prevent any further abuse of the patent privi- 
leges of Hartford and any further violation of 
the law, since ‘“‘under the circumstances dis- 
closed by the d¢vidence, the court feels that this 


machinery. The contention merely poses the 
basic question of law in the case. 

10 Cf, notes 2 and 13. 

41. Unless, in fact, this were Corning, which 
since 1922 has owned, or controlled, 43 per cent 
of Hartford’s stock. According to the District 
Court, Corning ‘“‘in practical effect had sufficient 
control over Hartford to dictate the policies of 
Hartford in accordance with Corning’s wishes.”’ 
Cee 557=) 

2 Standard Oil Co. v. United States, 221 U. S. 
1; United States v. American Tobacco Co., 221 
WaS 106% 

1#The trial court’s conclusions concerning 
these changes, cf. text infra at note 14, may be 
considered in the light of the other evidence 
showing consciousness of violation, with antici- 
pation of remedial action of note 2 swpra, and 
of practices by which domination obtained un- 
der patents was maintained after they had ex- 
pired, e. g., Hartford’s refusal to license others 
than Corning to make heat resistant ware and 
oven ware on its feeders after Corning’s pat- 
ents on glass composition for these wares had 
expired in 1936, (P. 556.) Cf. also Owens’ con- 
tinued domination of the suction field, noted in 
this Court’s opinion, by use of improvement 
patents after its basic patent had expired. 
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can only be done through court officers’’; and, 
third, to conserve the assets of Hartford and 
preserve the status quo. Pending appeal, there- 
fore, the final determination of the cause, the 
receivers were directed to take over Hartford's 
Management, continue operation under its exist- 
ing contracts and agreements for licensing and 
for leasing its machines, and to receive, set 
aside and earmark the funds received from 
licensees, holding them for return to the li- 
censees if the court’s decree should be affirmed. 
Finally, the receivers were to remain in con- 
trol ‘‘until the court is satisfied that the abuses 
and violations of the law have ceased, until the 
orders of the court have been carried out, and 
until the court is satisfied that there no longer 
remains a reasonable probability that these 
practices will be resumed. If, after the expira- 
tion of a reasonable time, it appears to the 
court that the steps he is now taking are in- 
sufficient to restore a free and competitive status 
to the industry, the receivers shall be ordered 
to submit a plan or plans for the dissolution 
of Hartford.’’ (P. 621.) 

From this portion of the opinion it is per- 
fectly clear that the District Court has made 
no final decision concerning the dissolution of 
Hartford, as it was and still is entitled to do; 
and that it regarded the receivership as a neces- 
sary alternative to granting that relief at once. 
No other conclusion can be drawn than that the 
Court, if compelled to choose between dissolu- 
tion and permitting Hartford then to continue 
under its own management, unhesitatingly would 
have decreed its dissolution. The court in so 
many words stated, with reasons to support its 
view, that Hartford’s management could not be 
trusted to carry out the terms of its decree, to 
refrain from further patent abuses and viola- 
tions of the law, but on the contrary already 
had taken steps to circumvent, in part, what- 
ever remedy might be imposed.** 


Recejverships generally are to be avoided, if 
possible. But there are times when they remain 
essential. If in any circumstances they are so, 
it would seem to be in these. Yet this Court’s 
judgment directing termination declares, in the 
face of the District Court’s findings and the evi- 
dence which clearly sustains them, that the re- 
ceivership, though useful to preserve the status 
quo pending decision here, was ‘‘not necessary 
to the prescription of appropriate relief’’ and 
should be wound up, and that the business 
should be returned to Hartford. This is not 
merely a decision that the receivership was not 
justified ‘‘in the light of what is hereafter said 
as to the substantive provisions of the decree.’”’ 
it is a substitution of this Court’s judgment for 
that of the District Court on the question of 
dissolution of Hartford, which it reserved, fore- 
closing it from decision. It is likewise a sub- 
stitution of this Court’s judgment for that of 
the District Court on the question whether ‘‘the 
abuses and violations of the law have ceased,’’ 
also reserved for future decision, and whether 
the management of Hartford, in the face of the 
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evidence and the findings, can be trusted now 
to carry out the terms of the decree or were 
worthy of that trust when the decree wag en- 
tered. All this, in advance of determination 
of the facts, which this Court cannot ascertain, 
on which the decision of these questions must 
urn. 

Such an invasion of the trial court’s function, 
it seems to me, perverts both that function and 
our own. If that court’s findings, justifying 
the receivership and the reservation of decision 
on dissolution, were contrary to the law or the 
evidence, that should be demonstrated and de- 
clared. If they constituted an abuse of judicial 
discretion, the nature and character of the abuse 
should be pointed out. If they were neither, 
this Court goes beyond its province by sub- 
stituting its own long-distance judgment for the 
immediately informed view of the District Court 
and in precluding it from judgment, upon issues 
rightly to be determined by it, in the first in- 
stance, whatever the standard which governs 
review, and in the circumstances rightly re- 
served by it for future decision. The action of 
the District Court in appointing receivers should 
be affirmed and, upon remand of the cause, its 
power should be unfettered to retain them pend- 
ing its finding of the conditions specified in its 
opinion and decree for restoring the business of 
its owners or, in the alternative, to decree dis- 
solution of Hartford, within a reasonable time. 


This Court’s more important revisions of the 
“permanent steps’’ taken by the District Court 
may be noticed shortly. The latter’s opinion 
declared (p. 621): ‘‘The most important ques- 
tion is with respect to the licensing and lease 
system now used by Hartford. The court be 
lieves that this is the greatest abuse. It is 
through the licensing and lease system that 
Hartford retains control over and dominates the 
industry.’’ 5 The court stated its view that 
“there will be further abuses in the future as 
long as there is a semblance of that system re- 
maining. It is the opinion of the court that 
this entire system must be abolished.’’ Accord- 
ingly it required for future distribution ‘‘out- 
right sale at reasonable prices’’ in place of the 
leasing of machines, with that method’s obvious 
danger of repossession in case the lessee should 
fail to observe practices established by the les- 
sors, tacitly or otherwise. The court also re 
quired the licensing, royalty free, of existing 
patents upon glass-making machinery. 

In my opinion both measures were fully justi- 
fied by the findings and the evidence. The leas- 
ing of patented machinery or instruments lends 
itself particularly to the creation and mainte- 
nance of monopoly and to the extension of mo- 
nopolistic effects far beyond the life and scope 
of the controlling patent or patents.¢@ The 
holder of a patent who observes the law is 
entitled to exercise his rights of ownership 
through lease as well as sale. When however 
he uses his patent right, by the device of leas- 
ing, to acquire a monopolistic position stronger 
than the patent allows, and on being called to 


14 Cf. note 13 supra. 

38 Cf. note 2 supra. 

16 Cf. the statement, in 1922, of V. M. Dorsey 
to A. D. Falck, of Corning: ‘‘F. G. Smith, in 
private, suggested to me the most revolutionary 
theory, which he will no doubt talk to you 
about, viz., putting out the feeders very much 
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like telephones are installed, that is, with an 
installation charge with a fiat royalty plus roy- 
alties on production above a given amount. I 
think it has much to be commended. It would 
certainly put the pirates out of business 
quickly.’’ 
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halt is not compelled to dispose of the patent, 
he subjects himself to whatever measures are 
‘required to prevent continuance of the practice 
in the future and to uproot the illegal position 
and advantage he thus obtains. In my opinion 
the District Court’s finding that further abuses 
would continue, especially in view of the dan- 
gers inherent in the right of repossession, justi- 
fied its prohibition of the further use of the 
leasing system. 

The requirement of licensing of existing pat- 
ents, royalty free, would present greater diffi- 
culty if the violation had not been so gross and 
so long continued. But because it was both, 
and because the evidence shows a long course 
of using patents and patent position illegally 
to acquire other patents and consolidate still 
stronger positions, it is impossible now to de- 
termine what patents members of the combina- 
tion may have acquired illegally. The certainty 
is however that many were so acquired.!7 Since 
the pool and its members are not required to 
dispose of the patents, any revenues now re- 
ceived by them from the existing patents are 
the result, and inevitably will continue to be 
the result, of the owners’ violation of the law. 
To permit the continued collection of royal- 
ties would be to perpetuate, for the lives of the 
patents, the illegal consequences of the viola- 
tions. That the court is bound, in equity, and 
by the statute, not to do. 


It is said however that the Government has 
not asked, in this suit, for cancellation of the 
existing patents and that this provision of the 
decree amounts to that. The defendants, it is 
true, cannot derive royalties from them under 
the terms of the decree, if they continue to 
distribute machinery and glassware in interstate 
commerce. If this is drastic, it is because the 
violation was drastic and there is no other way 
now, Short of dissolution or cancellation, to cut 
off its continuing effects of disadvantage to the 
public and the industry or of benefit to the 
violators. The court, seeking to avoid dissolu- 
tion, had the duty to apply a remedy equally 
adequate. United States v. Terminal Railroad 
Associotion of St. Louis, 224 U. S. 383, 409. It 
could not do this, if the pool were left a con- 
tinuing source of revenue to the violators and 
of burden to the public. Accordingly it required 
the agreement for license, royalty free. Since 
cancellation was not required in terms, ‘t does 
not follow merely from the royalty free pro- 
vision that the effect will be the same or that 
the defendants will not have the benefit of other 
incidents of ownership which may be exercised 
without perpetuating the unlawful consequences 
of the past misuse, such as realizing the value 
of the patents by sale, made upon proper appli- 
cation with the court’s approval.%8 

This Court’s revision of the decree in this re- 
spect loads upon the industry and the consuming 
public continuing charges in favor of those who 
have violated both the anti-trust statutes and 
the patent laws, a burden which will not end 


“ Cf. note 7 supra, and the instances cited 
from Exhibit 76 in the District Court’s opinion. 
46 F. Supp. 541, 604-606, which caused it to 
raise the question why criminal prosecution had 
not been instituted. 

188 Even a disposition so guarded would realize 
for the owner the fruit of his wrongdoing in 
the case of patents illegally acquired and inte- 
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until the last of the illegally aggregated patents 
has expired, if then. They both foreclose dis- 
solution and forbid the only other remedies 
equally adequate. So to perpetuate the unlaw- 
ful consequences of violation will not discourage, 
it can only encourage setting the law at naught. 

From what has been said it follows, of course, 
that the court properly impounded Hartford’s 
revenues from leasing and licensing arrange- 
ments and that these should now be returned 
to the sources whence received. Again, con- 
trary to the Court’s implicit assumption, the 
mere fact that during this period there were 
no néw violations does not mean there were 
not continuing effects of former ones. 


The modifications made in paragraph 29, re- 
lating to restrictive licensing, should not go 
beyond restricting the paragraph to giass prod- 
ucts and glass machinery, as the Government 
now concedes should be done. The provisions 
of the decree concerning the ‘‘fencing’’ and 
“blocking’’ of patents should stand, in view 
of the proven abuses in applying for patents 
merely to prevent others from obtaining them. 
Other revisions are too numerous to mention 
specifically, except two. I concur in the elimina- 
tion of the individual defendants, Collins, Ful- 
ton, Fisher, and Dilworth, from the restrictions 
of the decree, for the reasons stated in the 
Court’s opinion. I concur also in the modifica- 
tion which requires the dissolution of the Glass 
Container Association, since the terms of the 
decree substantially accomplish this and the 
District Court expressly found the association 
had been ‘‘a breeding place for many of the 
illegal, practices established herein.’’ 


The case presents again the fundamental prob- 
lem of accommodating the provisions of the 
patent laws to those of the anti-trust statutes. 
Basically these are opposed in wolicy, the one 
granting rights of monopoly, the other for- 
bidding monopolistic activities. The patent legis- 
lation presents a special case, the anti-trust 
legislation the nation’s general policy. Whether 
the one or the otner is wise is not for us to 
determine. But their accommodation is one 
we must make, within the limits allowed to the 
judicial function, when the issue is presented. 

The general policy has been to restrict the 
right of the patent-holder rigidly within the 
terms of his grant and, when he over-reaches 
its boundary, to deny him the usual protections 
of the holder of property. That this ordinarily 
has been done in infringement suits” or suits 
for cancellation does not qualify the fact or the 
policy. On the other hand, the anti-trust stat- 
utes have received a broad construction and cor- 
responding enforcement, where violation has 
been clearly shown. When the patent-holder 
so far over-reaches his privilege as to intrude 
upon the rights of others and the public pro- 
tected by the anti-trust iegislation, and does this 
in such a way that he cannot further exercise 
the privilege without also trespassing upon the 
rights thus protected, either his right or the 


grated in the pool. But it would terminate the 
continuing benefit to him and the possibility of 
his further misusing the patent to the public 
harm. 

1 Ci. Morton Salt Co. v. Suppiger Co., 314 
U. S. 488; Mercoid Corp. v. Mid-Continent Inv. 
Co., 320 U.S. 661. 
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other person’s, and the public right, must give 
way. It is wholly incongruous in such circum- 
stances to say that the privilege of the tres- 
passer shall be preserved and the rights of all 
others which he has transgressed shall continue 
to give way to the consequences of his wrong- 
doing. 

This is substantially what the defendants have 
sought in this proceeding and this Court’s re- 
vision of the decree has granted in large meas- 
ure. So inverted an idea of equity, or of the 
law, cannot stand. In a machine age, , domi- 
nated so widely by patents, the effect can be no 
other than largely to nullify the anti-trust laws. 
There may be instances in which a _ patent 
holder, guilty of violating those statutes, can so 
separate his violation and its continuing effects 
from further full exercise of his patent right 
that he may become entitled to a form of relief 
which will permit this. Unless we are to 
disregard entirely the findings and conclusions 
of the District Court, supported by overwhelm- 
ing evidence, this is not such a case. 

The Court’s major modifications, in my opin- 
ion, emasculate the decree. 

Mr. Justice BLACK joins in this dissent. 

Mr. Justice BLACK, dissenting in part: I 
agree with the Court’s judgment insofar as it 
sustains the decree of the District Judge. 

I cannot, however, agree to many of the modi- 
fications of that decree. These appellants have 
violated the anti-trust laws. The District Court’s 
decree, taken as a whole, is an effective remedy, 
admirably suited to neutralize the consequences 
of such violations, to guard against repetition 
of similar illegal activities, and to dissipate the 
unlawful aggregate of economic power which 
arose out of, and fed upon, monopolization and 
restraints. United States v. Crescent Amuse- 
ment Co., 323 U. S. —. Many of this Court’s 
modifications seriously impair the decree and 
frustrate its purposes. 

It would probably serve no useful purpose 
to state at length the reasons which justify 
the District Court’s decree, since they are set 
forth clearly and well in its opinion. In par- 
ticular, however, it is my belief that any rea- 
sonable assurance that these appellants will not 
continue to violate the anti-trust law requires 
that we leave intact the District Court’s decree 
insofar as it (1) provides for appointment of 
a receiver and the impounding of Hartford’s 
royalties (Paragraphs 10-20 of the Decree); (2) 
requires that glassware machines should be dis- 
posed of by outright sale rather than by leases 
(Paragraphs 21, 22, 23); (3) requires that pat- 
ents, already owned, be licensed royalty free; 
(4) prohibits the restrictive licensing practices 
which the appellants so effectively used to cre- 
ate and maintain their monopoly (Paragraph 
29); (5) enjoins the appellants from the prac- 
tice of obtaining patents for the purpose of 
“fencing in’ and ‘blocking off’’ new inventions, 
(Paragraph 52). 

The District Court’s opinion in my judgment 
laid a careful and well-reasoned foundation es- 
tablishing the necessity for every one of these 
Paragraphs, It would be difficult to add to 
what the court there said. It is sufficient for 
me to say only a few words. 
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The District Court found that these defend- 
ants started out in 1916 to acquire a monopoly 
on a large segment of the glass industry. Their 
efforts were rewarded by complete success. They 
have become absolute masters of that domain 
of our public economy. They achieved this re- 
sult largely through the manipulation of patents 
and licensing agreements. They obtained pat- 
ents fér the express purpose of furthering their 
monopoly. They utilized various types of re- 
strictions in connection with leasing those pat- 
ents so as to retain their dominance in that 
industry, The history of this country has per- 
haps never witnessed a more completely suc- 
cessful economic tyranny over any field of 
industry than that accomplished by these ap- 
pellants. They planned their monopolistic pro- 
gram on the basis of getting and keeping and 
using patents, which they dedicated to the de- 
struction of free competition in the glass con- 
tainer industry. Their declared object was ‘‘To 
block the development of machines which might 
be constructed by others .. .’’ and ‘‘To secure 
patents on possible improvements of competing 
machines, so as to ‘fence in’ those and prevent 
their reaching an improved state,’’ These pat- 
ents were the major weapons in the campaign 
to subjugate the industry; they were also the 
fruits of appellant’s victory. The restoration 
of competition in the glass container industry 
demands that appellants be deprived of these 
weapons. The most effective way to accomplish 
this end is to require, as the District Court 
did, that these patents be licensed royalty free. 


The decree of the court below was well-fash- 
ioned to prevent a continuation of appellant’s 
monopolistic practices, The decree as modified 
leaves them free, in a large measure, to con- 
tinue to follow the competition-destroying meth- 
ods by which they achieved control of the 
industry. In fact, they have received much 
milder treatment from the court than they an- 
ticipated. This is shown by a memorandum of 
one of Hartford’s officers made in 1925. That 
memorandum which discussed plans for sup- 
pression of a number of competitors, with par- 
ticular reference to possible prosecutions under 
the Sherman Act, read in part as follows: 


“Of course, the court might order that we 
transfer the entire Federal licensing business 
to some other party and turn over to that party 
the Federal patents. This, of course, would 
simply restore to a certain extent the existing 
situation and establish a competitor....I. 
do not see much danger of having any of these 
deals upset. . If they are upset, I still be- 
lieve that by that time, we will be in a better 
position even with such dissolution than we 
would be otherwise; and I see no danger what- 
soever of any criminal liability because the 
cases are necessarily so doubtful in the matter 
of law that they could never get any jury to 
convict and I doubt if any prosecuting officer 
would ever attempt any criminal action. Crim- 
inal action in cases of this sort, so far, has 
practically been non-existent.’’ 

I would sustain the decree of the District 
Court, for the reasons it gave, in all of the 
paragraphs mentioned, 
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Opinion of April 2, 1945 


[Petition for Clarification or Reconsideration] 


Mr. Justice Roserts delivered the opinion 
of the Court: Subsequent to the announce- 
ment of the decision of the court in the 
above cases, the United States filed a peti- 
tion for clarification or reconsideratién. 


[Court May Modify Terms of Relief] 


We have no occasion to reconsider the 
opinion as respects the necessity for modi- 
fication of the decree entered by the District 
Court. In the many cases which have come 
here for review of decrees in suits brought 
by the Government for violation of the 
Sherman Law, it has never been suggested 
that this court must accept the decree fash- 
ioned by the trial court, if we affirm that 
court’s findings as to violation of the statute, 
and cannot modify the terms of relief as 
drafted by the court below. The practice 
has been the contrary. This is not only in 
conformity to the unquestioned power of an 
appellate court in an equity cause, but be- 
cause in suits under the Sherman Act, it is 
unthinkable that Congress has entrusted the 
enforcement of a statute of such far-reach- 
ing importance to the judgment of a single 
judge, without review of the relief granted 
or denied by him. 


[Particulars Added to Prior Opinion] 


In order that there may be no misunder- 
standing we think it well to add to the 
opinion in the following particulars. 


[Disposition of Royalties Paid to Receiver] 


1. The opinion states (p. 17 of slip opinion) 
[page 57,608 herein] 


“‘The royalties paid to the receiver by Hart- 
ford’s lessees may, unless the District Court 
finds that Hartford has, since the entry of the 
receivership decree, violated the anti-trust laws, 
or acted contrary to the terms of the final 
decree as modified by this opinion, be paid over 
to Hartford. In any event Hartford should re- 
ceive out of these royalties compensation on a 
quantum meruit basis, for services rendered to 
lessees.”’ 


The Government points out that had it not 
been for the receivership, many of the 
licensees (most of whom were not parties 
to the proceeding) would have paid no 
further royalties to Hartford, and that they 
may be able to justify refusal of payment of 
any royalties from the date of the receiver- 
ship, and ought not to be put into the posi- 


1 Swift & Co. v. United States, 196 U. S. 375, 
396; Harriman v. Northern Securities Co., 197 
U. S. 244; Standard Oil Co. v. United States, 
221 U. S. 1, 81; United States v. American To- 
bacco Co., 221 U. S. 106, 184; United States 
v. St. Louis Terminal R. Assn., 224 U. S. 383, 
409; United States v. Union Pac. R. Oo., 226 
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tion of recovering royalties paid to the 
receiver, from Hartford. 

It has been open to each of these licensees 
at any time to repudiate its lease and license, 
to return the leased machinery, to refuse to 
pay further rentals or royalties, and to de- 
fend any suit arising out of such refusal to 
pay, either for infringement or otherwise. 
It may be that licensees have not taken ‘this 
course because they relied on the decree as 
entered by the District Court. In such reli- 
ance they may have expected that the 
moneys paid the receiver would be repaid to 
them. 

In view of the modifications required by 
the opinion of this court, such licensees must 
pay reasonable rental and service charges on 
a quantum meruit basis, (leaving out of con- 
sideration any amount otherwise payable for 
the privilege of practicing the patented in- 
ventions involved) in respect of the ma- 
chines used in the interim. Unless Hartford, 
since the entry of the decree by the District 
Court, has been guilty of some added vio- 
lation of the anti-trust laws, licensees must 
elect (a) to remain licensees on such reason- 
able rental and royalty basis for the future 
as the District Court may fix, or (b) repudi- 
ate the leases and litigate their rights as 
against Hartford to retain any portion of the 
rents and royalties paid. Depending upon 
such election of each of the lessees, the Dis- 
trict Court may, on the application of each, 
make an appropriate order for the disposi- 
tion of the fund in the light of the licensees’ 
election and the principles stated in the 
opinion of this court. 


[Decree Stands Until Further Order Entered] 


2. The Government expresses apprehen- 
sion: lest the statement in the opinion that 
the decree of the District Court is vacated 
and the cause remanded for further proceed- 
ings would result in the existence of no 
judgment in effect in the interval between 
the issue of this court’s mandate and the 
formulation of a new decree by the District 
Court. We need only say that the decree 
from which the appeal was taken stands 
until further order or orders are entered by 
the District Court pursuant to mandate. 


[Suction Machines Covered] 


3. In various portions of the opinion di- 
rection is given for provisions in the decree 
relating to “feeders, formers, stackers and 


U. S. 470; United States v. Swift & Co., 286 U. S. 
106; Local 167 v. United States, 291 U. S. 293, 
299; Sugar Institute v. United States, 297 U. S. 
553, 602; United States v. Univis Lens Co., 316 
U.S. 241, 254; United States v. Bausch & Lomb 
Optical Co., 321 U. S. 707, 723-728. 
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lehrs, and patents covering these or im- 
provements of them, or methods or processes 
used in connection with them, .. .”. It is 
said that this phraseology may omit the 
Owens and Hartford suction machine pat- 
ents, including O’Neill suction patents ac- 
quired by Owens. The language used was 
intended to cover such suction machines. 


[Cancellation of Leases Not To Be 

, Permitted | 

4. The opinion (slip sheet p. 23 age 
57,611 herein] nee: E Lanne 

“Hartford and the other corporate defend- 
ants mentioned in paragraph 24 should be re- 
quired to lease or license glass making machin- 
ery of the class each now manufactures to any 
who may desire to take licenses .. .’’. 

It is suggested that this language might 
permit Hartford to cancel all its leases and 
retake the leased machinery. 

That was not intended by the language 
used. It was intended that if persons desired 
to take a license instead of taking a lease, 
and Hartford were willing to license without 
leasing machinery, this might be done on rea- 
sonable terms. Hartford should of course be 
compelled to lease machinery covered by its 
patents according to its past practice, on 
reasonable terms, and should be required to 
license the patents involved for manufacture 
and use or sale, also on reasonable terms. 


[Words “or Leases’ Added After 
“Manufactures” | 


5. The Government finds some dubiety in 
the phrase, relating to revision of paragraph 
24 (a) of the District Court’s decree, viz., 
“should be required to lease or license glass 
making machinery of the classes each now 
manufactures to any who may desire to 
take licenses”. The language is amended to 
add after the word “manufactures” the 
words “or leases”. 


[Compulsory Licensing of Applicants to Make, 
Use or Sell Ratented Machines] 

6. The Government suggests that the 
opinion should be clarified to permit inde- 
pendent machinery manufacturers to obtain 
licenses. The opinion is so modified, and 
the corporate defendants are required to 
license all applicants to make, use, or sell the 
patented machines at reasonable royalties. 


[Phrase “Uniform Reasonable Royalties” 
Substituted for “Standard Rovyalties’’] 


7. The Government apprehends that the 
use of the word “standard” with respect to 


1There can be no question of this Court’s 
power to review and modify terms of relief in 
Sherman Act suits, when they exceed the limits 
imposed by law or amount to an abuse of dis- 
cretion. As the Court’s opinion indicates, this 
power has been frequently exercised, most often 
in the cases cited to strengthen rather than to 
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the royalties to be charged by Hartford may 
be taken as a determination that present 
royalties are reasonable. To avoid any mis- 
understanding we substitute for the phrase 
“standard royalties’ the phrase “uniform 
reasonable royalties”. Such uniform reason- 
able royalties may include rental of the ma- 
chines, the servicing of the machines or the 
use of the patents for the production of 
glassware on the leased machines, the 
licensee to have the option at his election 
to take and pay for any or all of these privi- 
leges. Hartford should also be required to 
license the patents for manufacture for use 
or sale, but with the limitation that similar 
licenses at uniform reasonable royalties 
must be available to all who desire them. 


[Dissolution of Hariford Would Create 
Worse Situation] 


8. The Government desires that power be 
reserved to the District Court to dissolve 
Hartford. 


The District Court, in its opinion, con- 
cluded, and we think properly, that in the 
situation presented a dissolution of Hartford 
and a distribution of ifs patents into various 
hands would create a worse situation than 
that envisaged by the District Court’s de- 
cree. We think this is equally true of the 
status to be established by the modification 
of the decree required by our opinion. The 
opinion did not disturb paragraph 57 (A) 
of the decree entered below. If it be found 
that a decree entered in accordance with 
this court’s opinion has failed to bring about 
a correction of the violations of the anti- 
trust law which are the basis of the relief 
granted, it will of course be open to the 
Government, on a proper showing, to apply 
for further or other relief. 


Mr. Justice Doucras, Mr. Justice MURPHY 
and Mr. Justice JAcKson took no part in the 
consideration or decision of this case. 


Dissenting Opinion 


Mr. Justice RUTLEDGE, dissenting: The ne- 
cessity for a second opinion, in effect a further 
detailed writing of the decree in this case, gives 
added point to the view expressed in an earlier 
dissent, 323 U. S. —, that this Court should 
not undertake the long distance writing of the 
detailed provisions for relief, amounting to a 
framing of the decree, in Sherman Act proceed- 
ings. I do not say that Congress has entrusted 
enforcement of the Sherman Act ‘‘to the judg- 
ment of a single judge.’’1 I do say that his 
judgment upon the facts of this case is neces- 


weaken the remedy where violation has been 
found, United States v, American Tobacco Co., 
221 U.S. 107, 184; United States v. Union Pacific 
R. Co., 226 U. S, 470; United States v. Swift & 
Co., 286 U. S. 106; United States v. Univis Lens 
Co., 316 U. S. 241; and in no instance substan- 
tially to the extent of rewriting the detailed 
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sarily better informed than that of appellate 
judges, however conscientious or industrious; 
and accordingly his findings, when they are sus- 
tained without qualification upon the character 
and extent of the violation, are entitled to 
similar weight upon the character of the relief 
required, unless they exceed the limits imposed 
by law or amount to a clear abuse of discre- 
tion. Many of the detailed revisions made here 
in the decree cannot qualify in either category. 
A court which so accurately found the facts and 
made conclusions concerning the violation hardly 
can have erred so consistently or so grossly as 
this Court’s action necessarily implies was the 
case, 


Further elaboration of this view is not now 
required, except to say that if the Court is thus 
to take over the business of the trial courts, 
actually if not in form commingling its appellate 
with original jurisdiction, of course it should 
spare no pains to make its mandate clear or to 
correct minute errors inevitable in performing 
the task without having heard the evidence, 
however great the care given to it. 


This reminder alone perhaps would not justify 
further objection by dissenting justices, It can- 
not be captious, however, if they find themselvés 
unable to accept, through acquiescence by si- 
lence, stated views of the record at variance with 
their own. It is stated in the revised opinion 
that ‘‘the District Court, in its opinion, con- 
cluded, and we think properly, that in the situa- 
tion presented a dissolution of Hartford and a 
distribution of its patents into various hands 
would create a worse situation than that envi- 
saged by the District Court’s decree,.’? (Em- 
phasis added.) I am unable to locate such a 
finding or conclusion in the record. 

A former dissenting opinion pointed out (323 
U. S. —) that the District Court did not deny 
the Government’s prayer for dissolution. It only 
deferred action on that request and this was 
expressly upon the condition that Hartford meet 
the conditions of its decree, including compul- 
sory licensing, royalty free, and transfer of its 
management to court officers, not only pending 
appeal but until the court should find, after a 
reasonable time, that competition had been re- 
stored to the industry, The court expressly 
stated: “If after the expiration of a reasonable 
time, it appears to the court that the steps he 
is now taking are insufficient to restore a free 
and competitive status to the industry, the re- 
ceivers shall be ordered to submit a plan or plans 
for the dissolution of Hartford.’’ The court fur- 
ther said, ‘‘Dissolution is not resorted to by the 
court unless Hartford willis its so. The measures 
herein adopted by the court are deemed neces- 
sary to install competition to the industry. 

.’ It previously had stated that ‘‘no half- 
Way measures will suffice,’’ that the government 
had requested dissolution, but that ‘‘the court, 
however, is first going to make an attempt to 
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avoid that, if it is possible to do so and at the 
same time restore competition to the industry. 
If this cannot be worked out to the satisfaction 
of the court, dissolution will be ordered.’’ 

(Emphasis added.) 46 F. Supp. 621, 622, 620.7 


The District Court has made no finding that 
competition has been restored to the industry. 
This Court does not purport to make one, and 
has no power to make one, in the absence of 
evidence to show that competition has been re- 
stored. No such evidence has been taken. Yet, 
as I read its terms, this Court’s decree, including 
the present revisions, forbids the District Court 
to make one upon remand of this cause. 


Clearly competition had not been restored to 
the industry when the District Court’s decree 
was entered in August, 1942. The only occasion 
for its decree then, or for continuance now of 
the relief as modified, was and is to bring about 
such a restoration. This Court’s original decree 
declared, ‘“‘The receivership should be wound 
up and the business returned to Hartford.”’ 323 
U. S. —. That direction was made upon the 
assumption that the District Court had con- 
cluded ‘‘that a continuance of certain of Hart- 
ford’s activities would be of advantage to the 
glass industry and denied, for the time being, 
that form of relief,’’ i. e., dissolution. 323 
U. S. —. That assumption has now been stated 
in the present opinion as one that the District 
Court “concluded, and we think properly, that 
in the-situation presented a dissolution of Hart- 
ford and a distribution of its patents into various 
hands would create a worse situation than that 
envisaged by the District Court’s decree.’’ The 
further conclusion is expressed that ‘‘this is 
equally true of the status to be established by 
the modification of the decree required by our 
opinion.”? Unless this language is at once a 
ruling that dissolution was not justified and 
would not have been sustained, if ordered in 
1942, and that it should not now be deereed, I 
am unable to understand its meaning. That it is 
so effective appears from the further direction, 
“If it be found that a decree entered in accord- 
ance with this court’s opinion has failed to bring 
about a correction of the violations of the anti- 
trust law which are the basis of the relief 
sranted, it will of course be open to the Govern- 
ment, on a proper showing, to apply for further 
or other relief.’’ (Emphasis added.) 

In my judgment this effectively modifies, if 
it does not nullify, paragraph 57A of the District 
Court’s decree in so far as it reserved the power 
to order dissolution of Hartford, if after a rea- 
sonable time competition should not be restored. 
notwithstanding the apparent disclaimer of this 
effect. No finding can now be made, nor can 
one be made for some time in the future, that 
“a decree entered in accordance with this court’s 
opinion has failed to bring about a correction of 
the violations,’’ much less that competition has 
been restored in the industry, for the simple 


provisions of the decree in extenso, as is done 
in this case; cf. Swift € Co. v. United States, 
196 U. S. 375, 396; Standard Oil Co, v. United 
States, 221 U. S. 1; Sugar Institute v. United 
States, 297 U. S. 553; United States v. Bausch 
& Lomb Optical Co., 321 U. S. 707. In Local 167 
v. United States, 291 U. S. 293, the judgment 
and decree were affirmed without change, the 
Court observing, at 299: ‘‘The Unitéd States is 
entitled to effective relief. In framing 
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its [the decree’s] provisions doubts should be 
resolved in favor of the Government and against 
the conspirators.’’ 

2 It is hardly necessary to point out specifically 
the large difference between a finding that com- 
petition has been restored to the industry and 
one that ‘‘a dissolution of Hartford and a dis- 
tribution of its patents into various hands would 
create a worse situation than that envisaged by 
the District Court’s decree.”’ 
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reason that no such decree has been entered. 
Tf only such a finding can sustain an order for 
dissolution, obviously no such order can be made 
upon the remand of this case, whether or not 
the District Court then might find, upon conclu- 
sive evidence, that competition had not been re- 
stored, even under the more stringent terms of 
its decree, Only at some indefinite future time 
eculd such an order be entered, based upon evi- 
dence that the milder terms of this Court’s 
decree had failed to restore competition. 

In my opinion, therefore, the District Court is 
foreclosed from finding that competition has 
not been restored, even under the more stringent 
provisions of its decree, during the nearly three 
years it has been in force. If in that time those 
measures have not been effective to restore com- 
petition, as the court clearly thought might prove 
to be true, the greatly softened measures of this 
Court’s decree hardly can be expected to accom- 
plish that object. Yet it effectually forbids the 
District Court to examine the effects of its de- 
cree upon the restoration of competition, to 
make a present finding, if the evidence should 
justify it, that competition has not been, or can- 
not be, restored, and to decree dissolution ac- 
cordingly. 

In effect this Court finds the fact for itself, 
without evidence, and in my opinion without 
right. That is true unless the purpose is to rule, 
as a matter of law, that Hartford cannot now 
be dissolved and is entitled to continue in busi- 
ness, thus dominating the industry, even though 
competition has not been restored, This comes 
near, if not entirely, to destroying the long- 
established power to order dissolution. 

I think also that the royalties collected and 
impounded by the court for Hartford’s protec- 
tion in the event of reversal of its judgment 
should be returned to those from whom they 
were collected. Apart from the view. previously 
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expressed, that the District Court’s finding 
should not be disturbed to the effect that free 
licensing was required to restore competition if 
Hartford were to continue in business and in 
control of its more than 600 patents, these funds 
were collected only by reason of the District 
Court’s order requiring this in order to preserve 
the status quo pending appeal. No one can 
tell now whether or not the licensees, but for 
this order, would have elected to refuse to pay 
the royalties and litigate their right to do so. 
Those funds should not be returned to Hartford, 
to be retained by it as the product or conse- 
quence not only of its violation but also of the 
court's order. 

Moreover, under the terms of this Court’s 
revised decree, if the licensees who have paid in 
the royalties elect to remain licensees, and pay 
the reasonable royalties required ‘‘for the fu- 
ture,’’ it is not clear that provision is made for 
repayment to them of any portion of the royal- 
ties collected which may be in excess of the 
reasonable royalties this Court’s decree requires 
be paid for the future. The opposite appears to 
be the course directed. The revised opinion 
requires the licensees to elect ‘‘to remain li- 
censees on such reasonable rental and royalty 
basis for the future as the District Court may 
fix’’ or to repudiate the leases and litigate with 
Hartford their rights ‘‘to retain any portion of 
the rents and royalties paid.’’? (Emphasis added.) 
Under the terms of the District Court’s decree, 
the receivers have collected rents and royalties 
“under the present contracts and*agreements of 
Hartford in its licensing and lease system.” 
Hartford has no more right to retain unreason- 
able royalties collected while the District Court’s 
decree has remained or continues to be in effect 
than it has to collect such royalties for the 
future. 

Mr. Justice BLACK joins in this opinion. 


{7 57,320] Opinion of the United States Attorney General. : 
Addressed to the Secretary of State, Washington, D. C. October 31, 1944. No. 85, 


Vol. 40. 


Except to the extent that Congress has specifically provided exemptions, agreements 


entered into between United States air carriers, or between United States air carriers and 
foreign air carriers, that are designed to control or to prevent competition in air transpor- 
tation between the United States and foreign countries, are subject to the provisions of the 
anti-trust laws to the same degree as are similar agreements between domestic air carriers. 
Furthermore, agreements of foreign air carriers, in which no United States air carrier is 
involved, are subject to the anti-trust laws if those agreements affect the foreign commerce 
of the United States. The Civil Aeronautics Act provides that if agreements between air 
carriers are approved by the Civil Aeronautics Board subject to the standards prescribed 
by Congress in the Act, they are exempted from the application of the anti-trust laws. 


See the monopoly provisions of the Civil Aeronautics Act, Vol. 1, { 674, and the Sherman Act 
annotations, Vol. i, f 1021.441. 


designed to control or prevent competition in 
air transportation between the United States 
and foreign countries in a manner which would 
be prohibited by the anti-trust laws were purely 


{ Question] 


In your letter dated October 30, 1944, you 
requested my opinion on the following 


question: 


Would the United States anti-trust laws apply 
to conference agreements (with respect to rates, 
schedules, services, etc.) entered into between 
United States air carriers, and between United 
States air carriers and foreign air carriers, and 
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domestic commerce involved? 
[Sherman Act Applicable to Transportation 
io and from United States] 


The Sherman Act by its terms applies to 
foreign as well as to domestic commerce. 
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See sections 1 and 2 of the Act of July 2, 
1890 (26 Stat. 209, 15 U. S. C., Secs. 1 and 
2). It is well established that transportation 
is trade or commerce within the meaning 
of the statute. Umited States v. Trans-Mis- 
sour, Freight Association, 166 U. S. 290; 
United States v. Joint Traffic Association, 171 
U. S. 505; Northern Securities Co. v. United 
States, 193 U. S. 197. The Sherman Act 
applies to transportation to or from this 
country even though the transportation is 
carried on, in part, outside the jurisdiction 
of the United States by companies operat- 
ing within, and pursuant to the laws of, a 
foreign country. United States v. Pacific & 
Arctic Railway Co., 228 U. S. 87. 


[Cases Cited as Authority] 


It has been held that an agreement be- 
tween foreign steamship lines and an Ameri- 
can steamship line that restricted competition 
in passenger trafic between the United 
States and Europe is subject to the Sher- 
man Act. Umted States v. Hamburg-Amen- 
Ranische Packet - Fahrt - Actien - Gesellschaft, 
200 Fed. 806 (C. C. S. D. N. Y. 1911): 216 
Fed, 971 (Dist. Ct. S. D. N. Y. 1914): (later 
dismissed without prejudice by the Supreme 
Court on the ground that the European 
war rendered the controversy moot, 239 
U. S. 466). In-that case the court said (200 
Fed. at p. 807). 


The prohibitions of the anti-trust statute ap- 
ply broadly to contracts in restraint of trade 
or commerce with foreign nations. This con- 
tract directly and materially affects such com- 
merce and if it unlawfully restrains it, it comes 
within the statute. We see nothing to warrant 
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the contention that the act should be narrowly 
interpreted as prohibiting only contracts which 
are to be performed wholly within the terri- 
torial jurisdiction of the United States nor—if 
it were for us to consider—any reason for con- 
cluding that a broader construction would lead 
to international complications. 

As the contract directly and materially af- 
fects the foreign commerce of this country by 
being put into effect here, it is immaterial where 
it was entered into or by what vessels it was 
to be, or has been, performed. Citizens of for- 
eign countries are not free to restrain or monop- 
olize the foreign commerce of this country by 
entering into combinations abroad nor by em- 
ploying foreign vessels to effect their purpose. 
Such combinations are to be tested by the same 
standard as similar combinations entered into 
here by citizens of this country. The vital ques- 
tion in all cases is the same: Is the combination 
to so operate in this country as to directly and 
materially affect our foreign commerce? 


Similarly in Thomson v. Cayser, 243 U. S. 
66, the Supreme Court held that a combina- 
tion consisting solely of foreign steamship 
lines operating between the United States 
and foreign countries was illegal under the 
Sherman Act, saying, at p. 85, ‘““The defend- 
ants were common carriers and it was their 
duty to compete, not combine * * *,” The 
court dismissed as irrelevant the fact that 
the combination had been formed in a for- 
eign country. 


[Procedure for Exemption Provided by 
Shipping Act] 
The Shipping Act of 1916, 39 Stat. 723, 46 
U.S. C. 501, provides a procedure whereby 


steamship companies may obtain exemption 
from the anti-trust laws for agreements lim- 
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iting competition. In the absence, however, 
of strict compliance with the procedure pre- 
scribed in this act, agreements that limit 
competition between steamship lines [are 
subject] to the provisions of the Sherman Act. 


|Agreements Controlling Competition in Air 
: Transportation Subject to Anti- 
Trust Laws] 


The rules of law applied in the decisions 
that have been cited are applicable to the 
question asked by your letter. Except to the 
extent that Congress has specifically pro- 
vided exemptions, agreements entered into 
between United States air carriers, or be- 
tween United States air carriers and for- 
eign air carriers, that are designed to control 
or to prevent competition in air transporta- 
tion between the United States and foreign 
countries, are subject to the provisions of 
the antitrust laws to the same degree as are 
similar agreements between domestic air 
carriers. Furthermore, agreements of for- 
eign air carriers, in which no United States 
air carrier is involved, are subject to the 
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antitrust laws if those agreements affect 
the foreign commerce of the United States. 


[Exemption Bsaveded by Civil Aeronautics 
ct] 


Section 412 of the Civil Aeronautics Act, 
52 Stat. 973, 49 U. S. C. 492, provides that 
certain agreements between air carriers may 
be approved by the Civil Aeronautics Board 
subject to the standards prescribed by Con- 
gress in the Act. Section 414 of the Act 
provides that if the agreements are so ap- 
proved by the Board, they are exempted 
from the application of the antitrust laws. 
This exemption, however, must be secured 
in the precise manner and method pre- 
scribed by Congress. Umited States u. So- 
cony Vacuum Oil Company, 310 U. S. 150, 
226. I call your attention to the fact that 
the exemption provided by the Civil Aero- 
nautics Act is limited to agreements to 
which a United States air carrier is a party. 
No procedure is provided for giving immunity 
to agreements made by foreign air carriers 
among themselves. 


[57,321] I. M. Ward v. Auctioneers Association of Southern California et al. 


California District Court of Appeal, Second District, Div. Two. 


December 4, 1944, 67 A. C. A. 194. 


Civil No. 14520. 


Appeal from a Judgment of the Superior Court of Los Angeles County. Alfred L. 


Bartlett, Judge. 


The California Cartwright Act, codified as Sections 16700 through 16758 of the Busi- 


ness and Professions Code, prohibiting restraints on competition, is so vague and uncertain 
in its description of what constitutes violations of the Act that it is invalid under the 
Fourteenth Amendment to the Constitution of the United States. By enactment of Sections 
16723 and 16724 the Legislature attempted to limit the various subdivisions of Section 
16720, but in doing so made the limitations so indefinite that no standard was left in the 
statute by which a court can determine the guilt or innocence of those accused of its viola- 


tions. Section 16720 is not independent of or severable from Sections 16723 and 16724. 
See the California Cartwright Act, Vol. 2, ] 8075, 8077. 


For appellant: Bertram H. Ross. 


For respondents: Charles J. Katz and Samuel W. Blum. 


[A ppeal from Judgment for Defendants] 


Woop, (W. J.), J.: The nature of this 
action is indicated from the title given by 
plaintiff, “Complaint for Damages For Un- 
lawful Monopoly under the Cartwright Act 
$100,000.” Plaintiff has appealed from a 
judgment in favor of defendants after their 
demurrer to the amended complaint was 
sustained without leave to amend. 


[Allegations of Complaint] 


In his amended complaint plaintiff named 
as defendants Auctioneer Association of 
Southern California, a corporation, an asso- 
ciation bearing the same name as the cor- 
poration, and the individual members of 
the association. He alleged that plaintiff 
was a licensed auctioneer; that plaintiff and 
defendants were engaged in the business of 
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conducting auction sales, and that defend- 
ants owned and controlled 98 per cent of 
the auction business; that prior to March 
15, 1943, the auction business was open and 
competitive and that plaintiff and defend- 
ants had free access to advise the public 
that they were engaged in the auction busi- 
ness and of the times and places of sales 
and merchandise to be sold; that begin- 
ning March 15, 1943, defendants conspired, 
confederated and combined to carry out re- 
strictions in said trade, business and com- 
merce, and in furtherance thereof formed 
Auctioneers Association of Southern Cal- 
ifornia and excluded plaintiff therefrom; 
that for many years prior to the formation 
of the association all auctioneers had used 
as their method of advising the public of 
auction sales to be conducted by them and 
for soliciting auction business, the auction 
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pages of the Sunday editions of the Los 
Angeles Times and the Los Angeles Ex- 
aminer, and that prior to March 15, 1943, 
these newspapers had printed all auction 
advertising on the same pages; that in 
furtherance of the conspiracy defendants 
obtained agreements from the publishers to 
reserve all advertising space on said pages 
to the members of the association and that 
the newspapers thereafter refused to accept 
or print any advertising of plaintiff on the 
pages referred to, although plaintiff had 
written contracts with the papers to do so. 
Plaintiff further alleged that the acts and 
conduct of defendants prevented competi- 
tion in the auction business and that as a 
result he was damaged, for which he seeks 
a money judgment. 


[Cartwright Act] 


The Cartwright Act, which was enacted 
in 1907, is now a part of the Business and 
Professions Code and is to be found in the 
sections beginning with section 16,700. Plain- 
tiff asserts that the facts alleged in his com- 
plaint constitute a violation of section 16720 
of the code. This section provides in part: 
“A trust is a combination of capital, skill 
or acts by two or more persons for any of 
the following purposes: (a) to create or 
carry out restrictions in trade or commerce.” 
Subdivision “a” is followed by a number 
of other subdivisions containing statements 
of-other purposes, all of which are declared 
to be illegal by the act. 


Sections 16723 and 16724 of the Business 
and Professions Code are as follows: (16723) 
“No agreement, combination or association 
is unlawful or within the provisions of this 
chapter, the object and purpose of which 
are to conduct operations at a reasonable 
profit or to market at a reasonable profit 
those products which cannot otherwise be 
so marketed. (16724) It is not unlawful, 
or within the provisions of this chapter, for 
persons engaged in the business of selling 
or manufacturing commodities of a similar 
or like character, to employ, form, organ- 
ize Or Own any interest in any association, firm 
or g0rporation which has as its object or 
purpose the transportation, marketing or 
delivery of such commodity.” 


[Act So Vague and Uncertain as to 
Be Invalid] 


In sustaining the demurrer the trial court 
properly held that the Cartwright Act is so 
vague and uncertain in its description of 
what constitutes violations of the act that 
it is invalid under the Fourteenth Amend- 
ment to the Constitution of the United States. 
In Cline v. Frink Dairy Co., 274 U.S. 445 [47 
S. Ct. 681, 71 L. Ed. 1146], the court re- 
viewed the Colorado Anti-trust Statute, 
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which is almost identical with the Cart- 
wright Act of California. The Supreme 
Court of California, in the matter of In re 
Battelle, 207 Cal. 227, 251 [277 P. 725, 65 
A. L. R. 1497], referred to the Colorado 
Anti-trust Statute as “a replica of the Cart- 
wright Act.” The Colorado statute, like 
the California statute, prohibits combina- 
tions of persons for the purpose of doing 
a number of listed acts similar to those 
prohibited by section 16720 of the Business 
and Professions Code. The Colorado statute 
contains this provision: “And all such com- 
binations are hereby declared to be against 
public policy, unlawful and void; provided 
that no agreement or association shall be 
deemed to be unlawful or within the pro- 
visions of this act, the object and purposes 
of which are to conduct operations at a rea- 
sonable profit or to market at reasonable 
profit those products which cannot other- 
wise be so marketed; provided further that 
it shall not be deemed to be unlawful, or 
within the provisions of this act, for persons, 
firms or corporations engaged in the busi- 
ness of selling or manufacturing commodities 
of a similar or like character to employ, 
form, organize or own an interest in any 
association, firm or corporation having as 
its object or purpose the transportation, 
marketing or delivering of such commodities; 
; .’ Both the Colorado statute and the 
California statute contain provisions mak- 
ing violations criminal offenses. 


In adjudging the Colorado statute uncon- 
stitutional in the case referred to, the Su- 
preme Court of the United States held that 
the exception in the statute (almost identical 
with sections 16723 and 16724) “leaves the 
whole statute wtihout a fixed standard of 
guilt in an adjudication affecting the liberty 
of the one accused.” The court held that 
the principle of due process of law requir- 
ing reasonable certainty of description in 
fixing a standard for exacting obedience has 
application in civil as well as in criminal 
legislation. In concluding its opinion the 
court stated: 


“When to a decision whether a certain amount 
of profit in a complicated business is reasonable 
is added that of determining whether detailed 
restriction of particular anti-trust legislation 
will prevent a reasonable profit in the case of 
a given commodity, we have an utterly imprac- 
ticable standard for a jury’s decision. A legis- 
lature must fix the standard more simply and 
more definitely before a person must conform 
or a jury can act. We conclude that the Anti- 
trust Statute of Colorado is void in‘that those 
who are prosecuted and convicted under it will 
be denied due process of law.’’ 


[Cartwright Act Unconstitutional ; 
Provisions Not Separable] 


The decision in Cline v. Frink, supra, is 
controlling and on the authority of that 
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decision it must be held that the Cartwright 
Act is unconstitutional. Plaintiff contends, 
however, that his action comes within the 
provisions of Section 16720 and that sections 
16723 and 16724 are separate and inde- 
pendent of section 16720. We find no merit 
in this contention. Sections 16723 and 16724 
unquestionably refer to all the subdivisions 
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made the limitations so indefinite that no 
standard was left in the statute by which a 
court can determine the guilt or innocence 
of those accused of its violations. Section 
16720. is not independent of or severable 
from the other two sections. 


[Judgment for Defendant Affirmed | 


of section 16720. By their enactment the 
Legislature attempted to limit the various 
subdivisions of section 16720 but in doing so 


The judgment is affirmed. 
Moore, P. J., and McComs, J., concurred. 


[57,322] United States v. United States Alkali Export Association, Inc., et al. 


In the United States District Court for the Southern District of New York. Civ. 
24-464. December 26, 1944. 


The powers conferred upon the Federal Trade Commission by the Webb-Pomerene 
Export Trade Association Act, to conduct an investigation when it has reason to believe 
that an association is restraining trade, constitute an auxiliary procedure, and not a sub- 
stitute for the provisions of the Sherman Act. They do not prevent the maintenance of a 
civil suit brought by the Government for injunctive relief from alleged violation of the 
Sherman Act. 

See the Webb-Pomerene Export Trade Associations Act, Vol, 1, 686, and the Sherman Act 
annotations, Vol. 1, f 1610.201. 


For plaintiff: Herbert A. Berman and Manuel M. Gorman, Special Assistants to the 
Attorney General; Aute L. Carr, Bert C. Dedman, Special Attorneys; Wendell Berge, 
Assistant Attorney General, of Counsel. 


For defendants: Cravath, Swaine, & Moore, Attorneys for defendant United States 
Alkali Export Ass’n, Inc., New York, N. Y.; Leland Hazard, attorney for defendants 
Pittsburgh Plate Glass Co., Inc., and Southern Alkali Corp., Pittsburgh, Pa.; Reed, Smith, 
Shaw & McClay, attorneys for defendant Diamond Alkali Company, Inc., Pittsburgh, Pa.; 
Calvin A. Campbell, attorney for defendant Dow Chemical Co., Inc., Midland, Mich.; 
Robert T. McCracken, attorney for defendant Pennsylvania Salt Manufacturing* Co., 
Philadelphia, Pa.; Lewis & Watkins, attorneys for defendant Wyandotte Chemicals Corp., 
Detroit, Mich.; Dwight, Harris, Koegel & Caskey, attorneys for defendant Church & 
Dwight Co., Inc., New York, N. Y.; Sage, Gray, Todd & Sims, attorneys for defendant 
Hooker Electrochemical Co., Inc., New York, N. Y.; Chadbourne, Wallace, Parke, & 
Whiteside, attorneys for defendant The Mathieson Alkali Works, Inc., New York, N. Y.; 
Root, Clark, Buckner & Ballantine, attorneys for defendant Niagara Alkali Co., New York, 
N. Y.; Wise, Corlett & Canfield, attorneys for defendant Westvaco Chlorine Products 
Corp., Inc.. New York, N. Y.; Wm. Dwight Whitney, attorney and of counsel for de- 
fendants Pittsburgh Plate Glass Co., Inc., Southern Alkali Corp., Diamond Alkali Co., 
Inc., Dow Chemical Company, Inc., Pennsylvania Salt Manufacturing Co. and Wyandotte 
Chemicals Corp., New York, N. Y.; Wm. Dwight Whitney and John Logan O’Donnell, of 
counsel. 


in this country and members of one or the 


[Motion to Disnuss] 5 
other of the defendant associations, and (3) 


Coxe, D. J.: This is a motion by a num- 


ber of the defendants to dismiss the com- 
plaint for lack of jurisdiction over the subject 
matter of the action. 


[Action for Injunctive Relief] 

The action is for injunctive relief for 
alleged violation of Section 1 of the Sherman 
Act in the sale of alkalis in interstate and 
foreign trade and commerce. 


[Defendants] 


The defendants are: (1) two incorporated 
export trade associations, (2) thirteen do- 
mestic corporations, all producers of alkalis 
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a British corporation, which is the dominant 
producer of alkalis in Great Britain, together 
with its New York subsidiary. The two de- 
fendant associations have filed with the 
Federal Trade Commission the papers re- 
quired by the Webb-Pomerene Act (Act of 
April 10, 1918, c 50, 40 Stat. 516). 


{Ground of Motion] 


The sole ground of the motion is that 
under sections 2 and 5 of the Webb- 
Pomerene Act “exclusive jurisdiction is 
vested in the first instance in the Federal 
Trade Commission of the matters complained 
of in the complaint * * *” 
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[Charges] 


The complaint charges that the defendants 
and four other corporations, not named as 
defendants but named as co-conspirators, 
have engaged in a combination and con- 
spiracy to restrain interstate and foreign 
commerce in alkalis in violation of Section 1 
of the Sherman Act. Two of the named co- 
conspirators are a Belgian corporation, 
alleged to be “the principal manufacturer of 
alkalis on the continent of Europe”, and a 
German corporation, alleged to be “the most 
important manufacturer of alkalis in Ger- 
many”. The terms of various contracts, 
agreements and understandings are de- 
scribed in considerable detail, and it is 
alleged that under these contracts, agree- 
ments and understandings, foreign markets 
in alkalis were divided and allocated, export 
quotas were established, foreign prices were 
regulated and controlled, and competition in 
United States markets from foreign pro- 
ducers was eliminated. It is also alleged that 
concerted action was taken to stifle competi- 
tion in United States export trade from in- 
dependent domestic manufacturers. The 
effects of the alleged conspiracy are stated 
to have been to restain trade within the 
United States, to restrain the export trade 
of domestic competitors of the defendants, 
artificially and intentionally to enhance and 
stabilize the prices of alkalis within the 
United States, and substantially to lessen 
competition within the United States. 


[Webb-Pomerene Act] 


The Webb-Pomerene Act was enacted in 
1918 to legalize associations formed for the 
sole purpose of engaging in export trade. 
Section 2 exempts from the operation of the 
Sherman Act “an association entered into 
for the sole purpose of engaging in export 
trade and actually engaged solely in such 
export trade”. It also exempts “an agree- 
ment made or act done in the course of ex- 
port trade by such association”. The proviso 
clauses of the section, however, considerably 
narrow the exemption so that it affords no 
immunity (1) when the association, agree- 
ment or act is in restraint of trade within 
the United States, or is in restraint of the 
export trade of any domestic competitor of 
the association, or (2) when the association 
enters into any agreement, understanding 
or conspiracy, or does any act which arti- 
ficially or intentionally enhances or depresses 
prices within the United States, or which 
substantially lessens competition within the 
United States or otherwise restrains trade 
therein. 

Section 5 of the Act is concerned with pro- 
cedure, and contains two paragraphs. The 
first paragraph requires export associations 
to file with the Federal Trade Commission 
verified written statements containing speci- 
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fied information regarding their organization 
and activities. The second paragraph pro- 
vides a special procedure under which the 
Commission is authorized to conduct an in- 
vestigation when it has reason to believe (1) 
that an association, or any agreement made 
or act done by it, is in restraint of trade 
within the United States, or in restraint of 
the export trade of any domestic competitor 
of the association, or (2) that an association 
has entered into any agreement, understand- 
ing, or conspiracy, or done any act which 
artificially or intentionally enhances or de- 
presses prices within the United States, or 
which substantially lessens competition with- 
in the United States or otherwise restrains 
trade therein. If, after investigation, the 
Commission concludes that the law has been 
violated, it may make recommendations to 
the association for the readjustment of its 
business. If the recommendations are not 
followed, the Commission is to refer its 
findings and recommendations to the At- 
torney General for such action as he may 
deem proper. 


[FTC Powers Do Not Interfere with 
Court Action] 


Clearly, Section 2 of the Webb-Pomerene 
Act granted no immunity to the moving de- 
fendants for such a conspiracy as charged 
in the complaint. And the allegations of 
the complaint are to be accepted as true for 
the purposes of the motion. But it is said 
that Section 5 provides a special procedure 
which prevents the court from taking juris- 
diction of the action until after the Federal 
Trade Commission has conducted an in- 
vestigation and referred its findings and 
recommendations to the Attorney General. 
This same argument was considered by the 
Supreme Court in United States v. Borden 
Co., 308 U. S. 188, 203-206, with respect to 
the Capper-Volstead Act (42 Stat. 388, 7 
U.S. C. A. §§ 291, 292), and it was held that 
the special procedure of that Act was merely 
an “auxiliary” procedure, and not in any 
way “a substitute for the provisions of the 
Sherman Act” (p. 206). This special pro- 
cedure of the Capper-Volstead Act, with its 
provision for a hearing and judicial review, 
is far more comprehensive than that of the 
Webb-Pomerene Act, and the decision is 
controlling on the question presented by the 
motion. | hold, therefore, that the powers 
conferred on the Federal Trade Commission 
by Section 5 of the Webb-Pomerene Act are 
merely auxiliary, and do not in any way 
interefere with or prevent the maintenance 
of the present action. 


[Motion to Dismiss Denied] 


_The motion of the moving defendants to 
dismiss the complaint for lack of jurisdiction 
over the subject matter of the action is 
denied. 
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. [157,323] In the Matter of the Application of Carl Byoir for a Writ of Habeas 
orpus. 


In the United States District Court for the Southern District of New York. Civil 
28-515. December 20, 1944. ; 


_ An information charging violation of the Federal Anti-Trust Laws is not defective 
in the form of its verification when it is signed by the United States Attorney for the 
district in which it was filed, as well as by an Assistant Attorney General and two 
Special Assistants to the Attorney General, including one whose affidavit is attached. 


_ It is difficult to see how a decision of the Federal District Court for Texas sustain- 
ing a demurrer to an indictment charging violation of the Federal Anti-Trust Laws, 
affirmed by the United States Circuit Court of Appeals, can be considered res judicata 
in a proceeding on an information in the Federal District Court for Illinois making 
similar charges against the same defendants. At any rate, that question is not prop- 
erly raised in a habeas corpus proceeding questioning the arrest of a defendant for 
removal to the Federal District Court of Illinois. It is in the nature of a plea in 
abatement, which is a matter for determination by the trial court in Illinois. 


On petition for a writ of habeas corpus, the Court will not inquire into the motives 
of the Department of Justice in instituting three separate anti-trust proceedings 
against defendant. 


A removal complaint sworn to by a Special Assistant to the United States Attorney 
for the district, which alleges the Assistant’s personal knowledge of some matters, the 
extent of his investigations, and the reliable sources of his information concerning the 
charges contained in the information charging violation of the Federal Anti-Trust Laws, 
is sufficient when duly verified and sufficiently supported by documents annexed thereto. 


See the Sherman Act annotations, Vol. 1, | 1630.200, 1630.465, 1630.501. 


For petitioner: Katz & Sommerich, New York, New York; (Maxwell C. Katz, and 
Otto C. Sommerich, of counsel). 


For respondent: John F. X. McCohey, United States Attorney for the Southern Dis- 
trict of New York, New York; (Mervin C. Pollak, Special Assistant to the United 
States Attorney for the Southern District of New York, Wendell Berge, Assistant Attor- 
ney General, and Seymour D. Lewis, Special Assistant to the Attorney General, of 
counsel), 


Opinion rendered by VINcENT L. LEYBELL, United States District Judge. 


man Act. It alleges that Carl Byoir is 
Chairman of the Board of Business Organi- 
zation, Inc., and that the A & P Group 
employed Business Organization, Inc. and 
Carl Byoir as Public Relations Counsel. As 
such, Business Organization, Inc., and Carl 
Byoir advise and participate in the programs 
of the A & P Group in the fostering of false 
comparisons of prices charged by the A & P 
Group with prices of competitors, and 
prices, values and services rendered to sup- 
pliers. The A & P Group secure control 


Habeas Corpus Proceeding 


[Digest] Petitioner, Carl Byoir, is before 
this Court on a writ of habeas corpus is- 
sued to inquire into the legality of his de- 
tention by the United States Marshal of this 
District. He was arrested in a proceeding 
for his removal to the United States Dis- 
trict Court, Eastern District of Illinois, to 
answer a charge that he has violated Sec- 
tions 1 and 2 of the Anti-Trust Law. 


Charges of Removal Complaint 


The removal complaint is sworn to by a 
Special Assistant to the United States At- 
torney, and “upon information and_ belief 
alleges and charges” that the New York 
Great Atlantic and Pacific Company and 
various affiliated corporations, together with 
a number of individuals and Carl Byoir and 
Business Organization, Inc., dominated the 
production, prices and distribution of a sub- 
stantial part of the food products produced 
and consumed in the United States, and 
carried out an unlawful combination to 
restrain and monopolize interstate trade in 
violation of Sections 1 and 2 of the Sher- 


Trade Regulation Reports 


of fresh fruits and vegetables by secretly 
organizing and dominating supposedly inde- 
pendent cooperative associations of growers 
and shippers. Business Organization, Inc., 
and Carl Bvoir advise and assist the A & P 
Group in avoiding resistance to such pro- 
grams from those affected and as to the 
use to which their centralized control of 
buying should be put. 


Texas and Illinois Proceedings 


The same defendants were similarly 
charged by indictment in the United States 
District Court for Texas, but the indict- 
ment was subsequently nolle prossed by the 
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Government. In the Texas proceedings, 
demurrers and motions to quash the indict- 
ment were made by all the defendants and 
were sustained by the District Court. The 
Circuit Court of Appeals for the Fifth Cir- 
cuit reversed the judgment except as to Carl 
Byoir and Business Organization, Inc., and 
as to them the demurrer was held to be 
properly sustained. The Court remarked, 
137 Fed. (2d) 459, that as to them the in- 
dictment was fatally defective, as the only 
fact on which their complicity was based 
was the fact that they were public rela- 
tions counsel. The information filed in the 
District Court for Illinois sets forth allega- 
tions of what Byoir and Business Organi- 
zation, Inc., are alleged to have done for 
the A & P Group in furtherance of the 
combination and conspiracy. A demurrer 
and motion to quash the information were 
overruled and denied. 


Authority of Special Assistant Attorney 
General 


Relator’s counsel raises the lack of au- 
thority of the Special Assistant Attorney 
General, and res judicata. 


The information of February 26, 1944, is 
not defective in the form of its verification. 
It was signed by the United States Attor- 
ney for the district in which it was filed, as 
well by an Assistant Attorney General and 
two Special Assistants to the Attorney 
General, including Mr. Flurry, whose affida- 
vit was attached. That is ample verifica- 
tion. The United States Attorney may file 
an information under his oath of office. 
Albrecht v. U. S.,273 U.S. 1. 


However, relator contends that the Court 
in the Eastern District of Illinois has no 
jurisdiction because the Special Assistant 
to the Attorney General was not specifically 
authorized to proceed on information. This 
contention is without merit. The letters of 
the Attorney General to his special assist- 
ants contain an authorization for them to 
conduct “any and all kinds of legal pro- 
ceedings, civil and criminal or both, includ- 
ing grand jury proceedings and proceedings 
before committing magistrates, which 
United States District Attorneys are au- 
thorized by law to conduct.” This is suf- 
ficient to include the criminal proceeding by 
way of the information filed. 


Defense of Res Judicata 


The fact that Business Organization, 
Inc.’s demurrer to the information was dis- 
missed by the District Court in Illinois in- 
dicates that the Court did not believe that 
the information had the same defects as 
the Texas indictment. It is difficult to see 
how the Texas decision can be considered 
res judicata. At any rate, that question is 


q 57,323 


Court Decisions 
In the Matter of Carl Byoir 


1-25-45 
Report 64 


not properly raised in this habeas corpus 
proceeding. It is in the nature of a plea 
in abatement, which is a matter for deter- 
mination by the trial court in the Eastern 
District of Illinois. 


Warrant Issued on Probable Cause 


Finally counsel for the relator argues 
that there was not sufficient basis for the 
issuance of the warrant of arrest, and that 
it was issued in violation of the Fourth 
Amendment to the United States Constitu- 
tion, which provides that no warrants shall 
issue, but upon probable cause, supported 
by oath or affirmation. The alleged insuf- 
ficiency of the removal complaint is said to 
relate back to the Flurry affidavit in sup- 
port of the information, which counsel 
contends does not support the information be- 
cause it is not made on personal knowledge 
of the afhant but on information and belief, 
and because the affidavit does not contain 
the statements of the persons interviewed 
and the documentary evidence examined. 
Mr. Flurry states in his affidavit his close 
and continuous participation in the investi- 
gation, and that he read several thousand 
letters, reports, contracts and other docu- 
ments that the Department of Justice had 
selected from files of the corporate defend- 
ants. He concludes by saying that the in- 
formation is based upon facts revealed by 
the grand jury proceedings, facts developed 
in the course of investigation, and de- 
ponent’s personal observation of the manner 
in which food products are handled and in 
which defendants operate. 


The information read in conjunction with 
the affidavit shows “probable cause,” and 
the issuance of the warrant was not unrea- 
sonable. Anyone reading the removal com- 
plaint, the information, the Flurry affidavit, 
and the indictment, would be bound to con- 
clude that the Government attorney seek- 
ing the warrant of arrest was not acting 
arbitrarily or unreasonably, but on evidence 
which established probable cause for the be- 
lief that the defendant sought is guilty of 
the offense charged. Dumbra v. U. S., 268 
WigSn435: 

The warrant of arrest is valid. It was 
properly ordered on a removal complaint 
duly verified and sufficiently supported by 
documents annexed thereto, all of which 
show probable cause for believing that the 
relator has been duly charged with viola- 
tions of Sections 1 and 2 of the Federal 
Anti-Trust Law. The information has been 
duly verified and, together with the affidavit 
of Mr. Flurry, shows probable cause for 
the charges on which a warrant for arrest 
was issued. 
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Three Anti-Trust Proceedings 


Byoir complains that the criminal prose- 
cution on the information was the third ac- 
cusation filed against him by the Anti-Trust 
Division. He was named as a co-defendant 
with the Great Atlantic & Pacific Tea Co. 
and others in the United States District 
Court of the District of Columbia, upon a 
charge of conspiracy to fix the prices of 
bread in that District. Judge Goldsborough 
directed a verdict of acquittal of all the 
defendants in 1942. Thereafter he was in- 
dicted in the United States District Court 
for the Northern District of Texas, with 
the result above indicated. 


This Court on the petition for a writ of 
habeas corpus will not inquire into the mo- 
tives of the Department of Justice in insti- 


[1 57,324] United States v. Carl Byoir. 
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tuting these several anti-trust proceedings. 
The Department has stated the reasons why 
it deemed it advisable to abandon the Texas 
proceeding in favor of the new prosecution 
in Illinois. It is not for this Court to say 
that the Department of Justice should have 
kept the prosecution in Texas. The venue 
selected was that permitted by the statute 
and the choice rested with the Department 
of Justice. The various proceedings insti- 
tuted were not contrary to any provision 
of the statute. 


Habeas Corpus Writ Dismissed 


The writ of habeas corpus is dismissed 
and relator is remanded to the custody of 
the Marshal pending the disposition of the 
removal proceedings. 


In the District Court of the United States for the Northern District of Texas, Dallas 
Division. No. 10512—Criminal. January 4, 1945. 


On motion to require or permit inspection of certain grand jury minutes. 
A Federal District Court in which a prosecution for violation of the Federal Anti- 


Trust Laws was brought and nolle prossed continues to have jurisdiction insofar as the 
preservation of the minutes of the proceeding are concerned. The Court has jurisdiction 
on a motion to permit inspection of the grand jury minutes. 


When the Government disclosed a part of the proceedings before the grand jury in 
order to show probable cause to remove to another district a defendant charged with vio- 
lation of the anti-trust laws, the Government may not deny defendant the right to inspect 
the minutes of the grand jury proceeding to determine whether the part disclosed has 
been accurately disclosed. The veil of secrecy may be torn asunder in the interest of 
justice, and such lifting is within the jurisdiction of the court empanelling the grand jury, 


and also within its sound discretion. 
reason for secrecy has disappeared. 


As the grand jury proceedings have ceased, the 


See the Sherman Act annotations, Vol. 1, 1 1630.105, 1630.465. 


For plaintiff: Horace L. Flurry and Earl A. Jinkinson, Special Assistants to the Attor- 
ney General, and Clyde O. Eastus, United States Attorney. 


For defendant: John N. Touchstone, Dallas, Texas. 
Opinion rendered by ATWELL, Wm. H., United States District Judge. 


Nature of Case and Prior Proceedings 


[Digest] This case is docketed as U.S. v. 
New York Great Atlantic and Pacific Tea Co. 
The indictment was the work of a special 
grand jury impanelled at the request of the 
Department of Justice. Something of its 
history may be discovered in 137 F. (2d) 
459, 52 F. (S.) 681, and 54 F. (S.) 257. In 
an atmosphere of apparent good faith and 
preparation, a nolle prosequt emerged. It is 
for the preservation of the rights and pro- 
tection that had been secured, that de- 
fendant Carl Byoir appeals to have released 
from the veil of secrecy certain testimony 
that was taken before the grand jury. 


A new information has been filed in IIli- 
nois. Byoir is a resident of New York. 
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He has been arrested and is fighting re- 
moval. 


Defendant's Motion; Flurry Affidavit 


Defendant’s motion seems to contain an 
accurate recital of the facts that transpired. 
To it is attached a copy of the affidavit that 
Flurry, a Special Assistant to the Attorney 
General, made to the information presented 
to the judge in Illinois, who consented that 
the information might be filed. The affida- 
vit fails to disclose the dismissal of Byoir. 
It also fails to disclose many of the other 
steps taken in this court, and much of the 
decision of the Circuit Court of Appeals, 
though it cites that decision. His affidavit 
also shows that he breached the rule with 
reference to the secrecy of the grand jury 
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proceedings by swearing that the informa- 
tion was based in part upon facts revealed 
by such grand jury proceedings. 


Opposition of Government to Motion 


The Government opposes the motion on 
the ground that the court has no jurisdic- 
tion, that the proceedings of the grand jury 
are secret, that a removal investigation is 
only for the purpose of discovering prob- 
able cause. 


Jurisaiction after Entry of Nolle Prosequt 


The contention of the Government that 
the court lacks jurisdiction because of the 
nolle prosequi is novel. The same jurisdic- 
tion that was sought in the beginning con- 
tinues to exist insofar as the integrity and 
preservation of the minutia and minutes and 
proceedings of those steps are concerned. 
What was done here is evidence and may 
be advantaged by either party, having in 
mind, of course, the question of the secrecy 
of the grand jury proceedings. The only 
jurisdiction over such matters is in this 
court. 


Secrecy of Grand Jury Proceedings in 
Discretion of Court 


The blanket of secrecy is not so imprison- 
ing as to defeat justice. Nor does it lift 
itself for one side and then reassert its ex- 
clusiveness as against efforts of the other 
side to determine whether the use by one 
side is accurate. The Government having 
disclosed a part, may not now deny the 
defendant the right to determine whether 
that part so disclosed has been accurately 
disclosed, or, whether its disclosure is par- 
tial and unfair. 

It is the right of the removing court to 
hear evidence touching the accurateness of 
the verifying affidavit to the information in- 
sofar as that affidavit attempts to disclose 
the proceedings of the Texas grand jury. 
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The veil of secrecy may be torn asunder 
in the interest of justice, and such lifting is 
within the jurisdiction of the court em- 
panelling the grand jury, and also within its 
sound discretion. 


Information Distinguished from Indictment 


The wisdom of the judicial rule which 
satisfies “probable cause” upon the present- 
ment of an indictment, jurisdiction and 
identity being found, does not include in- 
formation. Many of the courts will not 
remove until and unless an indictment is 
returned. 


Reason for Secrecy Has Disappeared 


The grand jury proceedings have ceased. 
The reason for secrecy has disappeared. 
The secrecy which originally existed has 
been disregarded by one side. Such rec- 
ords as were made in this court during the 
pendency of the proceeding is available in 
evidence in any other court if and when 
that court concludes that it desires to hear 
such evidence. Whether the removing 
court in the instant case is so interested is 
for the court’s determination. 


Information To Be Furnished to Defendant 


An order may be drawn allowing the 
United States Attorney to furnish defend- 
ant a copy of the testimony which was 
taken before the grand jury, of a copy of 
such testimony as relates to defendant’s al- 
leged participation in the offense, and the 
sworn reporter’s minutes or exhibits that 
were introduced in those proceedings. The 
order will include the authority to require 
the court reporter to read from his notes 
to defendant such testimony and such ex- 
hibits, or to the removing judge, upon be- 
ing subpoenaed to that judge’s court. It is 
the desire of this Court to facilitate the 
securing of this information at the least 
possible expense to both sides. 


Me! 


[] 57,325] Gaytime Frock Co. and Gaytime Frock Co. of Scranton v. Lombardy 


Dresses, Inc., Sidney Blauner, Max Blauner, Jack Kirschner, Blauner’s, Wilbur-Rogers, 
Inc., Harry Blauner, Sidney Blauner, Leon Blauner, Irving Blauner, Darling Stores Cor- 
poration, Max H. Gluck, Morris A. Gluck, Mangel Stores Corp., Sol Mangel, Isaac Guzy, 
Philip Diamond, Grayson Shops, Inc., Jerome Konheim, Charles J. Wagner, George C. 
Robinson and Harry A. Schutz. 


In the United States District Court for the Southern District ot New York. Ci. 
26-528. January 5, 1945. 


In a treble damage suit under the Federal Anti-Trust Laws, the Court agrees on 
motion of defendants to appoint a Special Master to supervise an examination of plain- 
tiffs before trial. The Court will specify in its order two officers and representatives 
of defendants who are authorized to make the examination, but will not allow defendants 
to designate other officers and employees without further application to the Court. The 
Court will not delegate to the Special Master its authority to determine what books and 
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records shall be produced. Any question that may arise can be presented to the Court by 
the Special Master’s certificate, supplemented by a proper application. 


See the Sherman Act annotations, Vol. 1, | 1640.624. 
For plaintiff: Norman Lewis, New York, New York. 
For defendant: Weisman, Celler, Quinn, Allan & Spette, New York, New York. 


Memorandum 


| Application for Appointment of 
Special Master] 


HUucperr, D. J.: The defendants apply for 
the appointment of a Special Master to 
Supervise an examination before trial. 


{Action} 


_ This action was commenced July 31, 1944, 
is at issue and on the jury calendar for 
trial on Jan. 8th, 1945. 


Plaintiffs seek to recover treble dam- 
ages in the sum of $1,500,000.00 predicated 
upon a conspiracy in violation of the anti- 
trust laws. The defendants may be divided 
into five groups: 

Group 1. Lombardy Dresses, Ine. 

Group 2. Grayson Shops, Inc., Jerome Kon- 
heim; Charles J. Wagner, George C, Robinson 
and Harry A. Schutz. 


Group 3. Blauner’s, Wilbur-Rogers, Inc., 
Harry Blauner, Leon Blauner and _ Irving 
Blauner. 

Group 4. Mangel Stores Corp., Sol Mangel, 


Isaac Guzy and Philip Diamond. 
Group 5. Darling Stores Corporation and Max 
H. Gluck. 


[Proceedings] 


On Dec. 1, 1944 the attorneys for group 
No. 2 served notice of the taking of the 
examination of the plaintiffs by Ben Rosner, 
Secretary-Treasurer, and Leo Simon, whose 
particular relationship to the plaintiffs is not 
disclosed. 


The examination by Rosner began Dec. 
9; all of the defendants, except Lombardy 
Dresses, Inc., and the individual defend- 
ants connected with that corporation, 
joined therein. Very little progress had 
been made when the examination was ad- 
journed to Dec. 13th. Meanwhile, plain- 
tiffs’ counsel became ill. The examination 
was finally resumed on Dec. 26th. 


[Order of Court] 


The order by which this motion was 
brought on required the plaintiffs to show 


cause why an order should not be made and 
entered: 

(a) “‘Directing that the examination before 
trial of the plaintiffs herein by Ben Rosner and 
Leo Simon, and/or such other officers and em- 
ployees as the defendants may hereafter desig- 
nate, be continued, conducted and completed 
before a Special Master to be designated by 
the Court.’’ 


The Court is satisfied that it is not only 
desirable but necessary that a Special Mas- 
ter be appointed to supervise the examina- 
tion of the plaintiffs by Rosner and Simon, 
but it will not be left to the defendants, or 
their counsel, to hereafter designate such 
other officers and employees of the defend- 
ants as they may choose to designate, but 
further application must be made to the 
Court. 

(b) ‘‘Directing that the plaintiffs produce at 
the examination before trial the books and rec- 
ords set forth in the notice to examine dated 
Nov. 30, 1944 x x x and such other books and 
records as the Special Master may direct from 
time to time.” 


It is proper that each plaintiff be directed 
to produce its books and records necessary 
to aid its secretary-treasurer to give facts, 
details and particulars which are material 
to the issue involved. But the Court has 
no power to delegate its authority to the 
Special Master to determine what ‘other 
books and records” shall be produced. Any 
question that may arise can be presented to 
the Court by the Special Master’s certi- 
ficate, supplemented by a proper applica- 
tion. 

An order may, therefore, be settled on 
notice, leaving blank the name and address 
of a member of the Bar of this Court, to 
be appointed as Special Master to super- 
vise the examination of the plaintiffs by 
Rosner and Simon. The compensation of 
the Special Master and the proportion in 
which it shall be borne by the respective 
parties will be considered and determined 
upon the settlement of the order. 
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[157,326] John Trant v. Book-of-the-Month Club, Inc. and 20th Century Fox Motion 
Pictures, Inc. 


In the United States District Court for the Southern District of New York. Civ. 
27—603. January 5, 1945. 


A party, not represented by an attorney, who sues for violation of the Federal Anti- 
Trust Laws, must, under Rule 11 of the Rules of Federal Procedure, sign his pleading 
and state his address. The address “c/o General Delivery, New York, New York” is not 
a compliance with the rule, as it renders impossible personal service upon him of any 


Papers. 


Quotations from the Magna Charta, Bill of Rights, Declaration of Independence, and 
various authors and motion picture stars must be eliminated as entirely immaterial in a 
complaint charging violation of the Federal Anti-Trust Laws. 


Scandalous invectives against the police, prosecutors, judiciary, etc., justify the utmost 
condemnation and are stricken from a complaint charging violation of the Federal Anti- 


Trust Laws. 


Allegations that defendants combined and conspired with others to destroy plaintiff’s 


business in violation of the Sherman Act are not of fact but of conclusions. 


A bare 


allegation of a restraint of trade in interstate commerce is not sufficient to sustdin a 


complaint. 


See the Sherman Act annotations, Vol. 1, ] 1640.125, 1640.614. 


For plaintiff: John Trant, pro se. 


For defendant: 
George M. Wolfson, of counsel. 


Wolfson, Caton & Moguel, New York City; John S. Chapman, Jr., 


Opinion rendered by Bricut, United States District Judge. 


[Digest] Defendant Book-of-the-Month 
Club, Inc. (the other defendant not having 
been served) moves for an order (1) dis- 
missing the complaint for failure to state a 
claim; (2) striking the complaint in that it 
does not contain a short and plain state- 
ment, does not state plaintiff's address, and 
contains redundant, immaterial, or scandal- 
ous matter; or (3) that the court lacks 
jurisdiction over the subject matter. 


Violation of Rule of Brevity of Complaint 


Plaintiff, who has himself for a client, 
admits that he has a copy of the rules and 
wishes for the opportunity to use the brevity 
illustrated by the forms, but states that he 
has written the petition in this form and 
length “for some time this petition will go 
to the people of the U. S. and the world’s 
historians.” He thus confesses his knowl- 
edge of the rules and his deliberate viola- 
tion of them. The complaint consists of 
fifty pages of typewriting. 


Jurisdiction 

Plaintiff does not state in which district 
defendants reside, nor where they can be 
found. He does not allege where he re- 
sides, nor that he is a citizen of any state. 
1t is doubtful whether there is jurisdiction. 
However, as the complaint must be dis- 
missed on another ground, the Court gives 
the plaintiff the benefit of the doubt on the 
subject of jurisdiction. 


{ 57,326 


Address of Plaintiff 


Rule 11 provides that a party who is not 
represented by an attorney shall sign his 
pleading and state his address. Plaintiff 
states as his address “c/o General Delivery, 
New York, New York.” This is not a com- 
pliance with the rule. It renders impossible 
personal service upon him and is a subter- 
fuge to defeat the purpose of the rule. 


Redundant, Immaterial or Scandalous Matter 


The bulk of the complaint is taken up 
with quotations which have no place in a 
complaint. There are quotations from the 
Magna Charta, Bill of Rights, Declaration 
of Independence, the Constitution of the 
United States, the Gettysburg Address, 
Bartlett’s Familiar Quotations, Milton’s 
Paradise Lost, remarks of the President, 
Loretta Young, and Edward G. Robinson, 
and numerous others. These add nothing 
to the complaint’s allegations of claims, and 
must be eliminated as entirely immaterial. 
To the same effect are references to spies 
for commercial and political interest, state- 
ments that the courts would not try plain- 
tiffs cases or would render fraudulent and 
unfavorable decision, that the political in- 
terest of the public officers of the United 
States were in active conspiracy and com- 
bination to loot and destroy, and that as a 
result of plaintiff's statement that he was 
going to sue persons who had destroyed his 
business, the United States began discus- 
sions with Japan which resulted in war 
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Assuming that these allegations mean any- 
thing, they have no relation to plaintiff’s 
clatms and should also be eliminated from 
the complaint. 


Plaintiff indulges in scandalous invectives 
against the police, prosecutors, judiciary, 
etc., and states that this is “the rottenest 
nation in history and the world.” The al- 
legations would seem to justify more than 
a mere striking out, if something more could 
be done. The allegations, aside from their 
scurrilous character, are entirely irrelevant 
and immaterial, and justify the utmost con- 
demnation. 


Failure to State a Claim 


Plaintiff attempts to allege claims for un- 
fair competition, conversion, and combina- 
tion and conspiracy in restraint of trade. 
He alleges that he has conceived certain 
ideas, the subject matter of which has been 
used by defendants and many others. The 
very indefiniteness of the complaint renders 
impossible any comparison between the 
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ments or writings of defendant, to deter- 
mine whether there is any unfair competition, 
plagiarism or other wrong. His allegation 
with reference to the claim of conversion 
does not state what defendant took, when it 
took it, or where. 


It is alleged that defendants combined 
and conspired with others to spy upon plain- 
tiff’s business and take therefrom what it 
wished or could get, and converted their 
takings to their own use, which deterred, 
obstructed and restrained plaintiff’s trade in 
interstate commerce, in violation of the 
Sherman Act. The nature of such trade in 
such=commerce is not alleged. The state- 
ments made are not of fact but of conclu- 
sions. There is no allegation which brings 
plaintiff’s claim within the Sherman Act. 
A bare allegation of a restraint of trade in 
interstate commerce is not sufficient to sus- 
taina complaint. Black & Yates v. Mahogany 
ConeiZonrn(2d)e2272 


Complaint Dismissed 


ideas of the plaintiff and the ideas, state- The complaint is dismissed. 


{7 57,327] United States v. William S. Gray & Co., Wood Distillers Corporation, 
Wood Chemical Institute, Inc., Antrim Iron Company, Bradford Wood Products Com- 
pany, Clawson Chemical Company, Cliffs Dow Chemical Company, Crossett Chemical 
Company, Custer City Chemical Company, Delta Chemical and Iron Company, Ford 
Motor Company, The Forest Products Chemical Company, Genesee Chemical Company, 
Goodman Lumber Company, The Gray Chemical Company, Thomas Keery Chemical 
Company, Inc., Kinzua Valley Chemical Company, Maryland Wood Products Company, 
Mayburg Chemical Company, Morris Chemical Co., Newberry Lumber & Chemical Com- 
pany, The Otto Chemical Company, Tennessee Products Corporation, Chester L. Burt, 
W. H. Gallup, R. M. Hancock, Katherine McCullough, Beatrice A. Treyz, George Victor 
Treyz, Jackman Palmatier, R. M. Cartwright, R. E. Cartwright, Edward C. Crossett, 
William J. Merwin, William R. Leipold, C. C. Craver, William H. Matthews, J. R. Lavens, 
Robert B. Goodman, Robert R. Lyman, C. C. Valentine, William S. Gray, Jr., Clifford G. 
Dixon, William F. Henchen, George C. Rees, W. L. Heim, James H. Heim, S. H. Kohn, 
W. F. Swanson, R. W. Hilton, John M. Hilton, Phillip S. Hamilton, Carl McFarlin, Clyde 
A. Saunders and Joseph A. McCormack. 


In the,United States District Court for the Southern District of New York. 
27-145. January 13, 1945. 


In a suit to enjoin violation of the Sherman Anti-Trust Act, a motion for more definite 
statement or bill of particulars is granted in part in order to inform defendant of the 
particular acts charged against it. The usual limitation as to requiring an adversary to 
disclose the names of witnesses does not preclude defendant from moving for a more 
definite statement, even though it may include the names of some whom plaintiff might 
call as witnesses, where such information is necessary to enable defendant to prepare its 
responsive pleading. 

See the Sherman Act annotations, Vol. 1, 7 1610.251. 


For plaintiff: Irving B. Glickfeld, Special Assistant to the Attorney General by 
Wendell Berge, Assistant Attorney General, Lawrence S. Apsey, Special Assistant to the 
Attorney General. 


Civil 


For defendants: I. A. Capizzi, Javits & Javits, attorneys for defendant Ford Motor 
Company. By Emanuel Becker, of counsel. 
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[Motion for More Definite Statement or 
Bill of Particulars] 


Gopparp, District Judge: This is a mo- 
tion by the defendant, Ford Motor Com- 
pany pursuant to Rule 12 (e) F. R. C. P. 
[28 U. S. C. A. following section 723c] for 
an order directing the plaintiff to file a more 
definite statement or a bill of particulars. 


[Charges] 


The complaint charges that named de- 
fendants consisting of upwards of fifty per- 
sons and corporations entered into a 
conspiracy and combination to violateeSec- 
tions 1 and 2 of the Sherman Act (15 U. S. 
C. A.). The relief sought is an injunction 
against monopolizing or restraining trade. 
It is a lengthy and complex complaint and 
alleges that most of the defendants, begin- 
ning with January 1, 1932 and some months 
thereafter, violated Sections 1 and 2 of the 
Sherman Act by engaging in a continuous 
combination and conspiracy in restraint of 
trade, entering into illegal and/or unlawful 
contracts in restraint of trade, and being 
parties to a conspiracy to monopolize said 
trade. This restraint is alleged to have been 
brought about by all the producers of 
Methanol [also known as wood alcohol] 
appointing William S. Gray & Co. their ex- 
clusive agent; each producer accepting a 
quota of total production; all pooling their 
production and selling it through Gray and 
agreeing to accept an average price. As 
alleged the purpose and intent of the plan 
was “to control, fix and stabilize prices” 
and “to control, limit and fix” the amount 
of Methanol produced, and it is alleged that 
the parties [or some of them] entered into 
numerous written and oral agreements to 
carry out the purpose of the plan; that this 
agreement was breached in 1937 but was re- 
newed in 1938, 

The complaint does not charge Ford with 
being a member of any trade association, 
but does state other charges. Paragraphs 
6 to 12 state the names and identity of all 
defendants. Of all the defendants referred 
to in these paragraphs, Ford Motor Com- 
pany appears only in paragraph 9 and no 
where is an officer, agent or employee of 
the Ford Motor Company named. Para- 
graph 12 reads— 

“The acts alleged in this complaint to have been 
done by a defendant corporation were author- 
ized, ordered, or done by the officers, agents, or 
employees of such corporation, including the 
natural persons named as defendants herein.” 


{Purpose of Bill of Particulars] 


A motion for a more definite statement 
or bill of particulars provided for by Rule 
12e cannot serve as interrogatories. Its pur- 
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pose is to permit a party to obtain more 
definite particulars of any matter which is 
not averred with sufficient definiteness or 
particularity to enable him to prepare his 
responsive pleading. The particulars which 
may be so obtained are confined to matters 
necessary to be known to a party to put his 
pleading in such shape that all the issues 
might be understandingly met. United 
States v. Schine Chain Theatres Inc., et al., 
1 F. R. D. 205. In cases such as this, the 
court should require from the plaintiff a 
statement of facts sufficiently complete to 
lessen the dangers that might result from 
a vague and indefinite complaint. Lowe v. 
Consolidated Edison Co., 1 F. R. D._ 559; 
United States v. Griffith Amusement Co., 1 
1G IRE ID), BAe 


[Defendant Entitled to Be Informed] 


In a complaint naming many defendants, 
each defendant is entitled to and must be 
informed of the particular acts charged 
against him or it. McJunkin v. Richfield Oil 
Corporation, 33 F. Supp. 466; D. L. Stern 
Agency v. Mutual Benefit Health & Acc. 
Assn., 43 F. Supp. 167; United States v. 
Griffith Amusement Co., 1 F. R. D. 229, 231; 
Umted States v. Schine Chain Theatres Inc., 
Supra. 


[Disclosure of Names of Witnesses] 


The usual limitation as to requiring an 
adversary to disclose the names of witnesses 
does not preclude the detendant from mov- 
ing for a more definite statement, even 
though it may include the names of some 
whom the plaintiff might call as witnesses, 
where such information is necessary to en- 
able the defendant to prepare its responsive 
pleading. Mulloney v. Federal Reserve Bank 
of Boston, 26 F. Supp. 148; Lowe wv. Con- 
solidated Edison Co., 1 F. R. D. 559; United 
States v. Griffith Amusement Co., 1 F. R. D. 
229. 


[Ruling] 


In accordance with this general statement 
the items requested are disposed of as 
follows: 


Item I a. Allowed. Defendant needs these 
particulars to answer paragraph 12 fully. 

b. Denied. The complaint is sufficiently clear. 

Item 2 Denied. But if there are others than 
those included in 1 a—their names should be 
added. 

Item 3 a. Allowed. Defendant should be in- 
formed as to what acts it is charged with. 

b. Allowed for the same reason. 

Item 4 Denied. Unnecessary. Item 3 b suffi- 
ciently covers this. 

Item 5 a, b, c. Allowed. Defendant should 
be informed whether it is charged with acts al- 
leged in paragraph 23. But if the charges against 
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it are limited the acts alleged in paragraphs 30, 
33, 34, 35 and 36 these items are denied. 


Item 6 Allowed. Defendant is entitled to be 
informed as to whether it is charged with being 
a party of this alleged illegal agreement. 


Item 7 a. Allowed for same reason. 

Item 7 b. Allowed for same reason. 

Item 8 Allowed. Defendant should be in- 
formed of this so it may properly answer to it. 


Item 9 a. Allowed. As the bill of complaint 
alleges that Ford was closed during a certain 
period it is entitled to be informed whether it 
is charged with acts which took place during 
that period. 

Item 9 b. Denied. Sufficient information as 
to this is contained in items previously allowed. 

Item 9 c. Allowed. 

Item 9 d. Allowed, 

Item 9 e. Denied. This calls for evidence. 


Item 10 Denied. This is substantially covered 
by other items which have been allowed. 
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Item 11 a. Denied for same reason, 

Item 11 b. Denied. Defendant does not need 
this to answer. 

Item 12 a. Allowed. 

Item 12 b. Allowed. 

Item 12 c. Denied. This calls for evidence. 

Item 13 Allowed. 

Item 14 Denied, Except that plaintiff should 
say whether defendant agreed to the alleged 
plan. 

Item 15 Denied. This is unnecessary in view 
of the allegation in paragraph 40 of the bill of 
complaint. 

Item 16 Allowed. In paragraph 42 ‘‘the de 
fendants’’ are charged with a number of acts. 
This defendant is entitled to be informed as to 
whether it is included as participating in all 
or any of the acts. 


Defendant may have thirty days after 
service of the Bill of Particulars in which 
to answer. 


[57,328] Costanzo Coal Mining Company v. Weirton Steel Company. 
In the District Court of the United States for the Northern District of West Virginia. 


Civil Action 222-W. January 6, 1945. 


An action by the sales agent of coal producers to recover the difference between the 


contract price of coal sold by it and the price established under the Bituminous Coal Code 
cannot be maintained in a United States District Court when there is no diversity of 
citizenship between the parties. The action does not arise under a Federal statute, as 
membership in the Code is voluntary on the part of producers, and the Code is not ap- 
plicable to any buyer. The legislative history of the Bituminous Coal Act indicates that 
it applies only to producers and not to purchasers. Jurisdiction cannot be sustained on 
the ground that the suit involves interstate commerce when the coal was produced and 
delivered in the same state, and contracted for and paid for in the same state. The ruling 
of the Bituminous Coal Commission that all bituminous coal produced within this state 
should be treated as interstate commerce was made solely for the purpose of determining 
which mines in the state properly came within the provisions of the Act, and is not binding 
upon defendant, who was not a party to the proceedings at which the ruling was pro- 
mulgated. 


A sales agent of coal producers is not the proper party plaintiff to sue for the differ- 
ence between the contract price of coal sold by it and the price established under the 
Bituminous Coal Code. The producers would be the proper parties to bring such action. 


See the Bituminous Coal Act, Vol. 1, 1 3339, 3363. 


For plaintiff: George A. Blackford, Wheeling, W. Va., and Gordon D. Kinder, 
Martins Ferry, Ohio. 


For defendant: Carl G. Bachmann, Wheeling, W. Va., John E. Laughlin. Jr., Thorp, 
Bostwick, Read & Armstrong, Pittsburgh, Pa. 


Opinion rendered by Baxer, U. S. District Judge. 


Facts Stipulated 


[Digest] All facts herein have been stipu- 
lated. On March 20, 1933, plaintiff and de- 
fendant entered into a written agreement 
whereby plaintiff agreed to sell and defend- 
ant agreed to buy slack coal to an amount 
which should represent 90% of defendant’s 
requirements for such coal, at prices to be 
agreed upon from time to time. Defendant 
was given an option to renew the agreement 


for two-year periods, which it did in 1934, 
1936, 1938 and 1940. The original contract 
of sale specified that it was for slack coal 
to be produced at plaintiff’s Richland Mine. 
Later the contract was modified by mutual 
consent and there was substituted coal from 
mines operated by the Wheeling Valley 
Coal Corporation and Cove Hill Coal Com- 
pany, delivered by truck to defendant’s plant 
at Weirton. Prior to the shipments in- 
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volved in this action, plaintiff was consti- 
tuted exclusive Sales Agent for the two 
producers, with the right to make contract 
binding upon the producers, and guarantee- 
ing payment for all coal sold. For this, 
plaintiff received a compensation mutually 
agreed upon between it and the producers. 

On March 21, 1941, plaintiff notified de- 
fendant that deliveries of coal after that date 
would be made at minimum prices promul- 
gated by the Bituminous Coal Code and not 
at the contract price. Defendant replied 
that deliveries should be made at the con- 
tract price or not at all. From October 1, 
1940, to March 23, 1941, plaintiff caused to 
be delivered to defendant from mines of 
the producers, 150,430.8 tons of coal. Plain- 
tiff invoiced defendant at the contract price, 
and defendant remitted to plaintiff the in- 
voiced amounts, which plaintiff, after de- 
ducting its commissions, in turn remitted 
to producers. Plaintiff now claims it is en- 
titled to recover from defendant the differ- 
ence between the minimum code price and 
the price agreed upon and actually paid. 
This amounts to $176,116.24, together with 
interest, or a total of $198,763.83. 


Jurisdiction 


The first ground of defense is that this 
is an action on a contract brought by a citi- 
zen of West Virginia against another citi- 
zen of West Virginia, and that there is no 
jurisdiction in the Federal Court to enter- 
tain this cause. Plaintiff contends that this 
is an action arising under the laws of the 
United States and, as such, is properly in 
this tribunal. The question of what consti- 
tutes a case arising under the laws of the 
United States is not always of easy deter- 
mination. Earlier cases adopted a rather 
broad view, holding that any question in- 
volving a Federal question should be cog- 
nizable in the Federal Courts; however, this 
would appear to be no longer the law. 
Gully v. First National Bank in Meridian, 299 
U.S. 109. Downey v. Geary-Wright Tobacco 
Go., 39 Fs Supp, 33, is distinguishable from 
the present proceeding in that it was based 
entirely upon a right created by Federal 
Statute, whereas the instant case is based 
fundamentally upon a contract entered into 
between plaintiff and defendant. 

Plaintiff lays stress upon the line of cases 
holding that under the Interstate Commerce 
Act a carrier who has charged a shipper 
less than the approved schedule of tariffs 
can recover from the shipper the amount. of 
the shortage. The Interstate Commerce 
cases are not applicable here. The Inter- 
state Commerce Act applies to all carriers 
and to all shippers. The Bituminous Coal 
Act, on the contrary, is not in its terms ap- 
plicable to all producers of coal, and not in 
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any way applicable to any buyer of coal. 
Membership in the Code was voluntary, 
and any producer who wished to pay the tax 
could remain outside the Code and sell his 
coal for anything he could get. The legis- 
lative history of the Bituminous Coal Act 
clearly indicates that it is meant to apply 
only to producers of coal and not to pur- 
chasers. Jurisdiction can not be sustained 
upon the ground that this is an action aris- 
ing under the laws of the United States. 

Plaintiff also asserted, as a ground of Fed- 
eral jurisdiction, that this was a suit in- 
volving interstate commerce. It contends 
that because the coal sold herein was used 
to produce iron and steel, a substantial part 
of which eventually went into interstate 
commerce, that the sale of the coal itself 
constitutes such commerce. This coal was 
produced in West Virginia and delivered to 
defendant’s mills, which were also in West 
Virginia. The contract of purchase was 
made in West Virginia, and the coal was 
paid for in West Virginia. This can not 
possiDhy be considered interstate commerce. 
The Bituminous Coal Commission ruled that 

all bituminous coal produced in West Vir- 
oie so affected interstate commerce that 
the entire production of the state mines 
should be treated as interstate commerce. 
This ruling could not be binding upon de- 
fendant since defendant was not a party to 
the proceedings at which this ruling was 
promulgated. The ruling was made solely 
for the purpose of determining which mines 
producing coal in West Virginia properly 
came within the provisions of the National 
Bituminous Coal Act. If we are to hold 
that this coal, which never left West Vir- 
ginia, was in interstate commerce, to carry 
this line of reasoning to its logical conclu- 
sion, there would be no possible human ac- 
tivity, in connection with the coal business, 
which would not be considered a part of 
interstate commerce, and every dispute in- 
volving coal, however remotely, would be 
cognizable in Federal Courts. This is not 
the law. 


The Court holds that there is no Federal 
jurisdiction in this case, and, for this reason 
alone, the action must be dismissed. 

If plaintiff contends that the Bituminous 
Coal Code created an implied contract be- 
tween plaintiff and defendant to pav Code 
prices, then the action is upon such implied 
contract and there is no Federal jurisdiction. 


Proper Parties Plaintiff 


The second ground of defense is that the 
proper parties plaintiff would be the pro- 
ducers of the coal and not plaintiff, who was 
merely Sales Agent for such producers. If 
defendant had refused or failed to pay for 
the coal delivered, plaintiff would undoubt- 
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edly have been entitled to bring this action 
for the contract price of the coal. Here, 
however, plaintiff is suing not on the con- 
tract, but in derogation of the contract. If 
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any one was injured, it was the producers 
of the coal, and, even if Federal jurisdiction 
existed, the producers would be the proper 
parties to bring any proper action. 


[57,329] Frank Adam Electric Company v. Westinghouse Electric & Manufactur- 


ing Company. No. 12,818. 


Westinghouse Electric & Manufacturing Company v. Frank Adam Electric Company. 


No. 12,819. 


In the United States Circuit Court of Appeals for the Eighth Circuit. 


12,819. January 11, 1945. 


Nos. 12,818 and 


Appeal from the District Court of the United States for the Eastern District of 


Missouri. 


In a patent infringement suit, the facts, if proved, that plaintiff acquired a great pool of 


patents pertaining to electric circuit breakers by which it suppressed competition, that plain- 
tiff used the patents to create a monopoly in unpatented devices, and that plaintiff entered into 
agreements with other circuit breaker manufacturers fixing prices of both the patented and 
unpatented devices, would support a finding of unclean hands and would warrant denial of 
the relief demanded. 


In a patent infringement suit, it cannot be said that the trial court abused its discretion 
in refusing a second amendment to defendant’s answer, to allege that plaintiff had unclean 
hands by reason of abuse of patent privileges, as the allowance of amendments, after the 
first, is discretionary with the trial court, and defendant’s failure to show that its long delay 
in tendering its second amendment was due to oversight, inadvertence, or excusable neglect, 
shows no abuse of discretion on the part of the trial court. 


A judgment finding defendant guilty of patent infringement is reversed and the case 
remanded, when the trial court rejected evidence offered by defendant to show that plaintiff 
had unclean hands. The admissibility of such evidence does not depend upon the diligence 
of a party, nor upon relevance of the evidence to the pleaded issues. Whenever the court is 
informed in any way that plaintiff is using the monopoly of the patents in suit to restrain 
competition on unpatented things, the court should inquire into the facts of its own accord, 


and if it finds the charge to be true, relief should not be granted. 
See the Sherman Act annotations, Vol. 1, J 1660.200, 1660.303. 
For Frank Adam Electric Co.: John H. Sutherland (Clarence T. Case was with him on 


the brief). 


For Westinghouse Electric & Mfg. Co.: Victor S. Beam and Carl S. Lloyd (Ralph H. 
Swingle and Joseph J. Gravely were with them on the brief). 


Before SANBORN, THomAs and Rippick, Circuit Judges. 


[Patent Infringement Charged] 


THomAs, Circuit Judge, delivered the 
opinion of the Court. In a complaint and a 
supplemental complaint the Westinghouse 
Electric & Manufacturing Company alleged 
ownership of the following patents: Kranz, 
No. 1,551,314; Anderson, No. 1,675,322; Ho- 
gan, No. 1,749,536; Hodgkins, No. 2,073,103; 
Hodgkins, No. 2,073,104; and Jennings, No. 
2,190,517, and charged that the defendant 
Frank Adam Electric Company had and still 
was infringing certain designated claims of 
each of said patents by its Type AC circuit 
breaker service equipment. 


[Answer] 


The answer denied infringement and alleged 
invalidity of all the patents in suit. 
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[Trial Court’s Findings] 


After trial upon the merits the court found 
and decreed that all the patents in suit are 
valid as to all the claims sued upon; that 
Hodgkins No. 2,073,103 has been infringed 
as to all claims sued upon as exemplified in 
plaintiff's exhibits T and 18; and that de- 
fendant’s device does not infringe any of the 
other patents in suit. 


[Appeals] 

Both parties appeal from all findings and 
conclusions adverse to their respective con- 
tentions. Separate briefs have been filed in 
the two appeals, but in view of the conclu- 
sion we have reached both appeals may be 
disposed of at present in a single opinion, 
because, for a reason to be stated presently, 
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the case must be remanded for further pro- 
ceedings. 


[Patents] 


The patents are in the field of the electrical 
art. The accused device and the patented 
articles are automatic electric circuit break- 
ers or cut-outs for use instead of fuses to 
open electric circuits for purposes of safety 
when abnormal conditions occur such as an 
overload or a short circuit. 


[Proceedings] 


The suit was filed October 17, 1939. The 
answer was filed September 20, 1940. The 
case was tried in June, 1942, and findings 
and decree were filed September 24, 1943. 


[Attempt to Present Defense of Unclean 
Hands] 


The question which we have determined 
requires a remand of the case for further 
proceedings arises [arising] out of the denial 
of tendered amendments to the answer and 
the rejection of evidence offered at the trial 
by the defendant. By the proposed amend- 
ments and the rejected evidence the defend- 
ant attempted to interpose the defense of 
unclean hands. The steps taken to present 
this issue and the reason of failure are shown 
in the record. 


On January 3, 1941, the defendant in the 
exercise of its right under Rule 15(a) of the 
Rules of Civil Procedure amended its an- 
swer. It did not plead unclean hands either 
in its answer or in this first amendment. On 
February 24, 1941, defendant presented a 
motion for leave to file a counterclaim as a 
further amendment including the defense of 
unclean hands. Leave to file was granted, 
but upon motion of plaintiff to strike on the 
ground of delay the amendment was stricken. 
On April 19, 1941, a motion for rehearing 
was denied for failure of defendant to show 
that its delay was due to oversight, inad- 
vertence, or excusable neglect. Rule 13(f). 
On January 23, 1942, defendant filed its re- 
quest for leave to file a Second Amendment 
to Answer which included, among other mat- 
ters, the defense of unclean hands. Leave 
to file that part of the amendment relating 
to the defense of unclean hands was, upon 
objection of plaintiff, denied “without preju- 
dice.” On January 23, 1942, defendant then 
served upon counsel for plaintiff and filed 
a notice that on the trial defendant would 
prove facts constituting unclean hands; and 
upon motion of plaintiff an order was en- 
tered on January 27, 1942, limiting the scope 
of the examination of witnesses to the issues 
joined by the complaint and answer as 
amended by permission and denying the de- 
fendant the right to inquire into the charge 
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of unclean hands. Finally, at the trial the 
defendant made an offer to prove the mat- 
ters contained in the defense of which leave 
to file had been denied, and upon objection 
of plaintiff the offer was rejected. 


[Summary of Defense] 


In brief summary the rejected amend- 
ments to the answer alleged that plaintiff 
has acquired a great pool of patents per- 
taining to circuit breakers by which it is 
enabled to and does dominate, restrain and 
suppress competition in circuit breakers be- 
yond the monopoly granted under any one 
or more of the pooled patents; and that 
plaintiff has used and is using the patents 
controlled by it, including the patents in 
suit, to create a monopoly in unpatented ma- 
terials and devices, to-wit, circuit breaker 
parts, accessories, switchboards, panel boards, 
service equipment and load centers; and that 
plaintiff has entered into agreements with 
other circuit breaker manufacturers fixing 
the prices to the public of both the patented 
devices and the unpatented things. 


The offer of proof rejected upon the trial 
reiterated in substance the facts alleged in 
the rejected amendments but in greater de- 
tail, naming the manufacturers with whom 
plaintiff has agreements and alleging a con- 
spiracy to do the acts charged. 


[Facts Alleged Show Unclean Hands] 


The facts alleged and brought to the at- 
tention of the court in the proffered amend- 
ments to the answer and in the offer of 
proof are clearly sufficient, if established by 
evidence, to support a finding that the plain- 
tiff comes into court with unclean hands and 
to warrant denial of the relief demanded of 
the defendant. It is the law that the grant 
of a patent is the grant of a special privilege; 
that the limits of the patent are narrowly 
and strictly confined to the precise terms of 
the grant; that the public interest is domi- 
nant in the patent system; and that the pro- 
tection of the public interest denies to the 
patentee after issuance of the patent the 
power to use it in such a way as to acquire 
a monopoly which is not plainly within the 
terms of the grant. A court of equity will 
not lend its aid to protect a patent monopoly 
when the owner of the patent is using it as 
an effective means of restraining competi- 
tion with its sale of an unpatented article. 
Mercoid Corp. v. Mid-Continent Investment 
Co., 320 U. S. 661; Morton Salt Co. v. G. S. 
Suppiger Co., 314 U.S. 488; Leitch Mfg. Co. 
uv. Barber Co., 302 U. S. 458; Carbice Corp. v. 
American Patents Corp., 283 U. S. 27; Landis 
Machinery Co. v. Chaso Tool Co., 6 Cir., 141 
F. 2d 800. Compare, also, United States v 
Masonite Corp., 316 U. S. 265. 
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[Errors Alleged] 


The defendant contends that the court 
erred (1) in denying the privilege to amend 
the answer in the particular requested and 
(2) in rejecting proof of unclean hands not- 
withstanding such defense was not pleaded. 


[Rules as to Amendment of Pleadings] 


_ The right of a party to amend his plead- 
ings is governed by Rule 15(a) of the Rules 
of Civil Procedure. The Rule provides that 
under certain conditions a pleading may be 
amended once as a matter of course; but 
Otherwise a party may amend his pleading 
only by leave of court or by written consent 
of the adverse party; and leave shall be 
freely given when justice so requires.” Under 
this rule the allowance of amendments, after 
the first, is discretionary with the trial court, 
and refusal of leave is not ground for re- 
versal except for abuse of discretion. Lib- 
erality in permitting amendments is required, 
however, “when justice so requires.” Con- 
sidering the failure of the defendant to show 
that its long delay in tendering its counter- 
claim and its second amendment was due to 
oversight, inadvertence, or excusable neglect, 
we can not say that the court abused its 
discretion in refusing amendments. 


[Rules as to Rejection of Evidence] 


The rejection of evidence to show un- 
clean hands is a more serious matter than 
is the denial of amendments under Rule 
15(a). Where the public interest is involved, 
as it is in a patent infringement case, the 
admissibility of such evidence does not de- 
pend upon the diligence or want of dili- 
gence of a party to the case. Neither does 
admissibility depend upon its relevance to 
the pleaded issues. The rule is firmly estab- 
lished that whenever in the course of the 
proceeding the court is informed in any way 
that the plaintiff is without clean hands; that 
it is using the monopoly of the patents in 
suit to restrain competition on unpatented 
things in violation of law the court should 
inquire into the facts of its own accord, and 
if it finds the charge to be true relief should 
not be granted. The rule is not limited to 
patent infringement cases. In the case of 
American Ins. Co. v. Lucas, W. D. Mo., 38 F. 
Supp. 926, 934-35, Judge Stone of this court, 
speaking for a three-judge court, said: 

“In applying the maxim requiring equity from 
one seeking equity the court is concerned pri- 


marily with the rights and duties of the parties 
inter sese. In applying the ‘clean hands’ maxim 
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the court is concerned primarily with protecting 
its own integrity from improper action by a 
party. The former arises upon the pleading of 
a party (usually defendant) against whom a 
fraud has been committed. The latter need not 
be even pleaded; may come to the attention of © 
the court in any way; and the court will act 
sua sponte, Bentley v, Tibbals, 2 Cir., 223 F. 
247, 252; Primeau v. Granfield, 2 Cir., 193 F. 911, 
913. Even when the matter is brought to the 
attention of the court by a pleading, the court 
acts ‘not out of any regard for the defendant 
who sets it up, but only on account of the public 
interest.’ McMullen v. Hoffman, 174 U. S. 639. 
669, 19 S, Ct. 839, 851, 43 L. ed. 1117.” 


See, also, 30 C. J. S., Equity § 97, p. 487, 
19 Am. Jur., Equity § 469, p. 324. The rule 
was applied in the patent case of Bell & 
Howell Co. v. Bliss, 7 Cir., 262 F. 131, 135, 
and cases there cited. 


Plaintiff neither denies the rule nor ques- 
tions its application, but says, ‘“The state- 
ment that unclean hands need not be pleaded 
merely means that if evidence, properly in- 
troduced under the pleadings, shows unclean 
hands, the court will take cognizance of the 
legal effect of the evidence properly before 
it.’ No authority is cited for this conten- 
tion, and the rule is not so limited. Further, 
in the instant case the evidence offered to 
prove unclean hands was excluded at the 
request, or upon the objection, of the plain- 
tiff. In no case do courts of equity reject 
evidence relevant to the integrity of the 
Chancellor’s conscience or to the public in- 
terest, whether relevant to issues presented 
by the pleadings or not, when such evidence 
is offered in apparent good faith and may 
be of controlling importance. If a question 
is fundamental and determinative of a cgse 
a court will pass upon it although not raised 
by the parties. 21 C. J. S. Courts § 182. And 
in every controversy all competent and ma- 
terial evidence must be received and con- 
sidered by the court before final decision. 
See Donnelly Garment Co. v. National Labor 


Relations Board, 8 Cir., 123 F. 2d 215, 224. 


[Judgment Vacated and Cause Remcnded] 


Having concluded that the trial court must 
hear and determine the charge of unclean 
hands, this court can not consider and de- 
cide the merits of the appeals at this time. 
The judgment appealed from is, therefore, 
vacated, and the case is remanded with 
directions to try upon its merits the issue 
of unclean hands, to file supplemental find- 
ings of fact and declarations of law upon 
that issue, and thereafter to enter judgment 
in accordance with the findings of fact and 
declarations of Jaw as supplemented. 
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Federal Waste Paper Corp. et al. v. Garment Center Capitol, Inc. et al. 

[57,330] Federal Waste Paper Corp. and Patsy Villano, doing business under the 
trade name and style of International Waste Paper Company v. Garment Center Capitol, 
Inc. and Frank Granieri. 

In the New York Supreme Court, Appellate Division, First Department. Nos. 14573, 
14574. November 3, 1944. 51 N. Y. S. (2d) 26. [Order affirmed by the N. Y. Court of 
Appeals, April 5, 1945, without opinion. ] 

Appeal from an order of the Supreme Court, New York County, granting the motion 
of defendant Garment Center Capitol, Inc. for judgment on the pleadings and dismissing 
the complaint as to said defendant, and from the judgment entered thereon. No. 14573. 


Appeal from an order of said court granting the motion of defendant Frank Granieri 
for judgment on the pleadings and dismissing the complaint as to said defendant, and from 
the judgment entered thereon. No. 14574. 


A complaint by a waste paper collector, charging that defendant building owner and 
defendant waste paper collector, a competitor of plaintiff, conspired to destroy plaintiff’s 
business, and pursuant to such conspiracy refused to permit plaintiff to use the freight 
elevators in the building to remove tenants’ waste paper, stated a cause of action. A prior 
affrmance of an order denying a preliminary injunction did not adopt the reasoning of 
the trial court that no restraint of trade was involved. In reversing the judgment dismissing 
the complaint, it was unnecessary to consider whether defendants’ action was in restraint 
of trade. 

See the New York Anti-Trust Act, Vol. 2, {| 8615. 


Reversing decision of New York Supreme Court, New York County, { 57,256. 
For appellants: Sidney S. Allen of counsel (Harold H. Straus, attorney). 


For respondents: 


Samuel Bader of counsel (Leslie Kirsch with him on the brief; 


Glass & Lynch, attorneys) for respondent Garment Center Capitol, Inc., Francis M. Verrilli 
of counsel (Harry M. Alfert, with him on the brief) for respondent Granieri. 

Before Francis MArtin, P. J., Atrrep H. TowN trey, EpwArp J. GLENNON, Epwarp S. 
Dore, JosepH M. CALLAHAN, JJ. Opinion rendered by Dorr, J. TowNLrey, GLENNON and 


CALLAHAN, concur. Martin, P. J., dissents. 


Nature of Proceedings 


[Digest] Plaintiffs sue to enjoin defend- 
ants from interfering with plaintiffs’ estab- 
lished business of removing waste paper at 
the request of tenants in the building owned 
by defendant Garment Center Capitol, Inc. 
Defendants after answer separately moved 
under Rule 112 for judgment dismissing the 
complaint for legal insufficiency. Special 
Term granted both motions. From the or- 
ders and judgments entered against them, 
plaintiffs appeal. 


Plaintiffs’ Allegations 


Plaintiffs allege that from 1937 until 1944, 
initially at the request of defendant Gar- 
ment Center, they have conducted the busi- 
ness of removing waste paper and rags from 
certain of the tenants in defendants’ build- 
ing; that in 1944 defendants conspired to 
destroy plaintiffs’ business by causing ten- 
ants to refuse to do business with them; 
and that defendant Granieri is a competitor 
in the waste paper removal business. In 
1944 defendant Garment Center Capitol re- 
fused to permit plaintiffs to use the freight 
elevator to remove certain tenants’ waste 
paper although defendant knew that such 
tenants had invited plaintiffs to do so. 
Plaintiffs ask that defendants be enjoined 
from conspiring to ruin plaintiffs’ business 
and destroy its good will and from refusing 
plaintiffs access to the building. 
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Defendants’ Answers 


The answers, in general, denied plaintiffs’ 
allegations except that plaintiffs were en- 
gaged in the waste paper removal business 
and were not permitted to use the freight 
elevator. 


Lower Court Held No Restraint 
of Trade 


Special Term dismissed the complaint, 
stating that the granting of an exclusive 
privilege for the removal of waste was 
neither illegal nor an unreasonable restraint 
of trade. 


Question Not on Appeal 


We are not presented on this appeal with 
the question whether the owner of a busi- 
ness building under any circumstances may 
deny to all but one waste paper collector 
the use of freight elevators. On this appeal 
we must assume the truth of all the factual 
allegations of the complaint, give them every 
favorable inference, and-are restricted to 
such facts. The tenants’ leases are not be- 
fore us nor are any regulations or reserva- 
tions that the landlord may have made 
therein. The pleadings do not state that any 
exclusive privilege has been given to or re- 
fused any one. No facts are pleaded to show 
that plaintiffs have conducted themselves in 
an improper manner or imposed any unrea- 
sonable burden on the owner. 
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Right of Tenant's Invitees 


Unless otherwise restricted by the leases 
between the owner and the tenants, third 
persons who are invited by a tenant in a 
matter incidental to the tenant’s business 
have the right to make reasonable use of 
the tenants’ usual means of ingress and 
egress. Brendlin v,. Beers, 144 App. Div. 403; 
Thousand Island Park Ass’n v. Faichors 175 
N. Y. 203; Konick v. Champneys, 108 Wash. 
35; Williams v. Lubbering, 73 N. J. L. 317. 


Cause of Action Stated 


What the defendant owner in its leases 
may have specially reserved from tenants 
who are plaintiffs’ customers, the extent to 
which plaintiffs are proper invitees or busi- 
ness visitors of the tenants in matters inci- 
dental to the tenants’ business, the extent 
of the burden plaintiffs’ service may impose 
on the owner or other tenants, the reason- 
ableness of the regulations that the owner 
may have made, can only be determined 
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after full disclosure of the facts at trial. On 
the pleadings, we hold plaintiffs have stated 
a cause of action for claimed unlawful inter- 
ference with plaintiffs’ established business 
and good will as invitees of tenants or under | 
agreements with them. 


Prior Order Not Law of Case 


Our prior affrmance without opinion, 267 
App. Div. 973, of the order of Special Term 
denying a preliminary injunction did not 
necessarily adopt the reasons set forth in 
the opinion of the Special Term. The denial 
of a temporary injunction does not consti- 
tute an adjudication on the merits. The 
prior order is not the law of the case. Walker 
Memorial Baptist Church v. Saunders, 285 
N. Y. 462. 


Unnecessary to Consider Restraint 
of Trade 
It is unnecessary to consider whether de- 
fendants’ action was illegal as in restraint 
of trade. 


[7 57,331] United States v. William S. Gray & Co., Wood Distillers Corporation, 
Wood Chemical Institute, Inc., Antrim Iron Company, Bradford Wood Products Com- 
pany, Clawson Chemical Company, Cliffs Dow Chemical Cornpany, Crossett Chemical 
Company, Custer City Chemical Company, Delta Chemical and Iron Company, Ford 
Motor Company, The Forest Products Chemical Company, Genesee Chemical Company, 
Goodman Lumber Company, The Gray Chemical Company, Thomas Keery Company, 
Inc., Kinzua Valley Chemical Company, Maryland Wood Products Company, Mayburg 
Chemical Company, Morris Chemical Co., Newberry Lumber & Chemical Company, The 
Otto Chemical Company, Tennessee Products Corporation, Chester L. Burt, W. H. Gallup, 
R. M. Hancock, Katherine McCullough, Beatrice A. Treyz, George Civtor Treyz, Jackman 
Palmatier, R. M. Cartright, R. E. Cartright, Edward C. Crossett, William J. Merwin, 
William R. Leipold, G. C. Craver, William H. Matthews, J. R. Lavens, Robert B. Good- 
man, Robert R. Lyman, C. C. Valentine, William S. Gray, Jr., Clifford G. Dixon, William 
F, Henchen, George C. Rees, W. L. Heim, James H. Heim, S. H. Kohn, W. F. Swanson, 
R. W. Hilton, John M. Hilton, Phillip S. Hamilton, Carl McFarlin, Clyde A. Saunders, 
and Joseph A, McCormack. 

In the United States District Court for the Southern District of New York. Civil 27-145. 
January 13, 1945. 

In a suit to enjoin violations of the Sherman Anti-Trust Act, defendants’ motion for 
a summary judgment dismissing the complaint as to them was granted where it appeared 
that defendant company ceased operations and the individual defendant became engaged 
in different business. The suit for an injunction was moot as to these defendants as it 
did not appear that the unlawful practices would be resumed by them. Cases in which 
successors of dissolved corporations took over the old business and the old practices were 
distinguished. Defendants should not be retained as parties for the sole purpose of 
enabling private litigants, who might bring suit for triple damages, to use the final judgment 
in the injunction suit to establish a prima facie case against defendants in the triple 
damage suit. 

See the Sherman Act annotations, Vol. 1, {| 1610.225. 


Defendant in an anti-trust injunction suit may move for a summary judgment at any 
time after a pleading stating a claim against him is served upon him. He need not wait 
until after answer. 

See the Sherman Act annotations, Vol. 1, f 1610.275. 

For plaintiff: Irving B. Glickfeld, Special Assistant to the Attorney General. By 
Wendell Berge, Assistant Attorney General, and Lawrence S. Apsey, Special Assistant 
to the Attorney General. 

For defendants: Lowe. Dougherty, Hart & Marcus, Attorneys for defendants Delta 
Chemical & Iron Co., and George C. Craver. By J. H. Dougherty, of counsel. 


Trade Regulation Reports ( 57,331 


57,644 


[Motion for Summary Judgment; 
Complaint] 


GopparD, District Judge: This is a motion 
by the defendants, Delta Chemical & Iron 
Company [hereinafter referred to as Delta] 
and G. C. Craver for summary judgment 
dismissing the complaint as to them. The 
suit is for violation of the Sherman Anti- 
tLUSt ANCt (oe. on Cael Seley | eandetie 
various defendants are charged with enter- 
ing into a conspiracy and combination in 
restraint of trade, and to monopolize trade, 
which it is alleged was accomplished by all 
the producers of Methanol [a form of wood 
alcohol], accepting a quota of total produc- 
tion, all pooling their production and selling 
it through William S. Gray & Co. appointed 
exclusive sales agent, and agreeing to ac- 
cept an average price; and it is alleged that 
Delta during all or part of the period since 
about 1934, when the combination came into 
existence, “has held membership in or con- 
tributed to” Wood Chemical Institute, a 
trade association, which had a committee 
that participated in the alleged restraint of 
trade. The complaint further alleges that 
defendant Craver, as an officer and director 
of Delta, represented it in the combination. 


[Injunction Sought; Indictment 
Pending | 


The government seeks to enjoin the de- 
fendants from enforcing their various ar- 
rangements for controlling the output of 
Methanol, fixing prices; also the dissolution 
of Wood ,Distillers Corporation, and the 
Wood Cheinical Institute, which are charged 
with being the organizers and chief opera- 
tors of the alleged combination or con- 
spiracy in restraint of trade. Triple damages 
are not demanded. There is an indictment 
pending covering the same alleged viola- 
tions set forth in the present complaint and 
both Delta and Craver are included in the 
indictment. 


[Defendants Ceased Operations] 


It appears from affidavits submitted in 
support of the motion that Delta ceased 
operations in December, 1943, and all Meth- 
anol on hand was sold, all employees dis- 
charged, and by June 27, 1944 its real estate 
and all physical assets were sold, but net 
to a successor or manufacturer of Methanol; 
that on June 17, 1944 a certificate of dissolu- 
tion was filed; and by August 15, 1944 the 
corporation was dissolved in accordance 
with the Michigan law—the state of its in- 
corporation; that the corporation has not 
since then engaged in the production of 
Methanol. It also appears that Craver was 
formerly resident manager of Delta’s plant 
at Wells, Michigan but has terminated his 
connection with Delta and is now employed 
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as Chemical Engineer by the Chemical Con- 
struction Company of New York in New 
York City, and which has no connection with 
any business referred to in the complaint 
and has no intention of engaging in any 
Methanol business. 


[Injunction Relates to Future] 


An injunction restraining a defendant 
may be granted only when a wrongful act 
is reasonably to be anticipated or there is 
a threat of such an act. An injunction re- 
lates to the future; it should not be issued 
against a defendant who was not violating 
the law, or threatening to violate it when 
the suit was commenced. Industrial Assn. of 
San Francisco, et al. v. United States, 268 U. S. 
64; United States v. U. S. Steel Corp., 251 
U. S. 417, 444, 445; Standard Oil Co. et al. 
v. United States, 283 U. S. 163, 181; United 
States v. E. I. Du Pont De Nemours & Co., 
et al., 188 Fed. 127; Fleming v. Phipps, 35 F. 
Supp. 627; United States v. Aluminum Co. of 
America, et al., 44 F. Supp. 97, 215. 

An injunction may not be used to punish 
for what is past and out of existence. Stand- 
ard Oil Co. v. United States, supra; United 
States v. Aluminum Co. of America, supra. 


[Suit Is Moot as to Defendants] 


The practices of the defendants Delta and 
of Craver alleged in the complaint have 
ceased and there is no indication that they 
will or can be resumed by either; in fact, 
the prospect is quite to the contrary. This 
suit for an injunction has become moot as 
to them. United States v. Hamburg-Amer- 
ican Line, 239 U.S. 466, 475, and courts do 
not decide moot questions. Cheong Ah Moy 
v. United States, 113 U. S. 216; Chicago ete. 
Assn. v. Willing, 20 F. (2d) 837, 844. 


[Cases in Which There Were 


Successors Distinguished] 


In support of the government’s position 
are cited United States v. Trans-Missouri 
Freight Association, 166 U. S. 290, 308, 309; 
United States v. Bates Valve Bag Corporation, 
39 F. (2d) 162 and some other cases, but 
they are distinguishable. The complaints in 
those cases were not dismissed because suc- 
cessors of dissolved corporations had taken 
over the old business and the old practices. 
There is no such successor here. 


[Defendants Not Retained as Parties 
for Ulterior Purposes] 


The government urges that these defend- 
ants should be kept in the case so that any 
private litigant who might bring suit for 
triple damages may use the final judgment 
in this one to establish a prima facie case 
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against the defendants [15 U. S.C. A. § 16]. 
But it does not seem to me that these de- 
fendants should be subjected to the burden 
of a long and expensive trial when the basis 
for relief demanded in the complaint no 
longer exists and the sole purpose is an 
ulterior one. Moreover, a final judgment in 
the criminal action now pending against all 
the defendants would be equally effective 
under Section 16. It should also be remem- 
bered that the purpose of the suit at bar is 
to prevent future wrongful acts and that of 
a triple damage suit is to recover for wrong- 
ful acts in the past. 


[Motion Is Timely] 


Counsel for the government makes the 
technical objection that a motion for sum- 
mary judgment may not be made by de- 
fendant until after answer. 
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Rule 56(d)(b) of Federal Rules of Civil 
Procedure expressly permits both a claim- 
ant and a defending party to move for a 
summary judgment. The claimant may . 
move for summary judgment only after a 
pleading has been served in response to the 
pleading in which the claimant’s claim is 
stated. The defending party may move for 
summary judgment at any time after a plead- 
ing stating a claim against him is served 
upon him provided it clearly appears that no 
valid claim against him exists. Moore’s Fed- 
eral Prac., Vol. 3, p. 3181; Miller v. Hoffman, 
1 F. R. D. 290. The present situation is 
one particularly adapted to a motion for 
summary judgment. 


[Motion Granted] 


Motion granted. 
Settle order on notice. 


[57,332] Marquette Cement Manufacturing Company v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 
October Term, 1944. January Session, 1945. 


No. 8371. 
January 29, 1945. 


Motion to Reconsider and Reverse the Orders of July 31, 1944. 


The Federal Trade Commission is not required under the law to disqualify itself 
because of bias, prejudice or prejudgment, from hearing, trying and passing upon issues 
involving employment of a multiple basing point system of pricing, in connection with 


the sale of cement, in violation of the Clayton and Sherman Acts. 


Congress in creating 


the Commission made no provision for disqualification of its members. 


The Department of Justice does not have concurrent power or jurisdiction with the 
Federal Trade Commission to enforce or secure the restraint of the Sherman and Clayton 


Acts. 


The Federal Trade Commission is the only tribunal clothed with the power and 


charged with the responsibility of protecting the public against unfair methods of competi- 
tion and price discrimination. A proceeding instituted by the Federal Trade Commission 
cannot be moved to any other tribunal for hearing. 


See the Robinson-Patman Act annotations, Vol. 1, ff 2212.592, and the Federal Trade Commission 
Act annotations, Vol. 2, J 6125.122, 6125.402, 6375.66, 6380.60, 6380.63. 


Denying a motion to vacate and set aside the Court’s orders denying certain applica- 
tions to adduce additional evidence in FTC Dkt. 3167. 


For petitioner: 
and Rosine Pound. 


For respondent: Walter B. Wooden. 


Edward A. Zimmerman, Harold W. Norman, William R. Engelhardt, 


Before Major and Kerner, Circuit Judges, and Briccie, District Judge. 


[Applications to Adduce Additional Informa- 
tion Denied Cement Companies] 


Major, Circuit Judge: There are pending 
in this court numerous petitions to review 
a cease and desist order entered by the 
Federal Trade Commission on July 17, 
1943. On July 31, 1944, this court entered 
two orders denying certain applications to 
adduce additional evidence, without preju- 
dice to the right of renewal upon hearing 
on the merits. Included in such applica- 
tions was that of the Marquette Cement 
Manufacturing Company (instant  peti- 
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tioner) to adduce additional evidence in sup- 
port of its motion to recuse the members of 
the Commission from passing on the issues 
presented by the Commission’s complaint. 


[Motion Filed by Petitioner to Reverse Order 
on Basis of Commission's Disqualification] 


On November 14, 1944, petitioner filed 
its motion requesting this court to recon- 
sider and reverse its orders of July 31, 1944, 
insofar as they relate to petitioner’s right 
to adduce additional evidence in support of 
its contention that the Commission was 
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disqualified. We have also been urged to 
decide in advance of a hearing upon the 
merits petitioner’s contention that the Com- 
mission was disqualified. Obviously, if pe- 
titioner’s contention in this respect is 
sustained, it would follow that the Commis- 
sion’s cease and desist order would have to 
be vacated and set aside. We have con- 
cluded that it would be appropriate to hear 
and decide in advance this issue thus raised. 
We have, therefore, heard oral argument on 
this issue and have been favored with ex- 
tensive briefs pertaining thereto. 


[Petitioner Charged with Combining to Use 
Basing Point System in Violation of 
Anti-Trust Laws] 


Petitioner and seventy-four other pro- 
ducers of Portland cement were charged, 
under §5 of the Federal Trade Commission 
Act (15 U. S. C. A. §45b), by a complaint 
filed July 2, 1937, with engaging in unfair 
competition by entering into a combination 
among themselves through an agreement to 
employ and the actual employment of “what 
is known as a multiple basing point system 
of pricing.” The substance of the charge 
is that by the employment of this system 
such cement producers violated the anti- 
trust laws, particularly the Sherman and 
Clayton Acts. Such charges were denied, 
and upon the issue thus formed hearings 
were had which extended from December I, 
1937 to November 29, 1940, in which Mar- 
quette actively participated. On December 
16, 1941, more than a year after the taking 
of testimony had been concluded, Marquette 
in its brief asserted for the first time that 
the Commission had prejudged the issues, 
and in support of such assertion set forth 
excerpts from certain publications of the 
Commission published both before and after 
the commencement of the proceedings. Not 
until May of 1942 and at the time of oral 
argument before the Commission did Mar- 
quette formally charge the Commission with 
being disqualified. 


[Reports Describing Result of Basing Point 
System Submitted by Petitioner] 


At that time, it filed what it termed a pe- 
tition, motion and supporting affidavit by 
Marquette’s counsel “to recuse the Federal 
Trading Commission from passing upon the 
issues.” There were also submitted, in sup- 
port of Marquette’s petition, twenty-three 
exhibits, which in the main consisted of 
reports made by the Commission either to 
the Congress or to the President, as is au- 
thorized by §6 of the Trade Commission 
Act. These reports covered a period from 
1927 to 1941, and had to do largely with the 
Commission’s theory as to the result pro- 
duced by use of the basing point price sys- 
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tem and variations of such system, such as 
the multiple basing point price system. They 
treated of the use of such price systems by 
industry generally, and particularly the steel 
industry. They also disclose that the Com- 
mission regarded the cement industry in the 
same category, as far as price fixing was 
concerned, as steel and other industries. 


(Commission Believed Basing Point System 
and Multiple System Illegal] 


The Commission denied Marquette’s mo- 
tion to recuse and also denied leave to in- 
troduce Marquette’s exhibits offered in 
support thereof. In making up the record, 
however, which has been certified to this 
court, the exhibits have been included and 
are before us. In view of this situation, we 
think there is no need of a formal ruling 
upon the Commissions’ refusal to admit 
such exhibits in evidence. Furthermore, we 
think that a detailed statement of their con- 
tents is unnecessary. The most that can be 
said of them is that the Commission from 
numerous investigations had formed an 
opinion that the basing point price system, 
as well as the multiple system, was illegal. 
We think it is also fairly inferable that the 
Commission had formulated such an opinion 
concerning the cement industry. We may 
assume, and for the purpose of the question 
before us do assume, that such was the case. 


[Petitioner Charges Commission with Preju- 
diced and Biased Hearing] 


The basis of the charge that the Commis- 
sion was disqualified from hearing, trying 
and passing upon the issues involved was 
that it “is not a tribunal free from bias and 
prejudice,” and that prior to the filing of the 
complaint and subsequent thereto it had 
expressed a “prejudgment of the issues in 
this cause and was prejudiced and biased 
against the Portland cement industry gen- 
erally,” and that such industry, and particu- 
larly Marquette, could not receive a fair 
and impartial hearing. Petitioner, in its 
brief filed in this court, elaborates upon its 
charge that the Commission was disquali- 
fied and states: 


“By that we mean that by the rules of fair 
play, which men of honor have followed since 
the dawn of civilization, * * * it has consistently 
been held to be fundamental and indispensable 
that triers of the facts shall be unbiased and 
non-partisan.’’ 


[Refusal of Commission to Disqualify Itself 
Based on Three Propositions] 


The Commission, in support of its order 
refusing to disqualify itself, relies upon three 
propositions: (1) that petitioner’s motion 
to disqualify, long after the hearings had 
been completed and after briefs had been 
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submitted, was not made in apt time; (2) 
the facts on which petitioner relies do not 
constitute disqualification; and (3) the law 
does not permit disqualification on the basis 
of the facts relied on by petitioner. 


[Reasons for Tardiness of Petitioner in Mak- 
ing Motion to Recuse Unimpressive] 


As hereinafter decided, we think the Com- 
mission could not be disqualified in the 
manner attempted, but assuming it could be, 
we are of the view that the attempt to dis- 
qualify was made too late. If we were dis- 
posed to rest our decision merely upon this 
basis, we would set forth the substance of 
the affidavit made by counsel for Marquette 
and attached to its petition to recuse the 
Commission, which is relied upon as showing 
the reason or excuse for the delay. Inas- 
much, however, as we shall consider the 
merits of the charge, we think it is sufficient 
to observe that we have read counsel’s aff- 
davit and are not impressed with the rea- 
sons assigned for the tardiness in making 
the motion to recuse. 


{No Provision Made by Congress to Disqualify 
Members] 


On the merits, we know of no case which 
has expressly passed upon the question as 
to whether an administrative agency created 
by Congress can be required to disqualify 
itself because of bias, prejudice or prejudg- 
ment. The cases with closest analogy are 
those concerned with the disqualification of 
a judge. In sharp contrast, however, is the 
fact that Congress in creating the Federal 
Trade Commission made no provision for 
the disqualification of its members, while it 
has made such provision for the disqualifi- 
cation of a judge. Also, it scems plain that 
if the statutory reasons for disqualifying a 
judge be applied to the Federal Trade Com- 
mission, the showing in the instant case 
was insufficient for the reason that neither 
the motion nor affidavit contained an allega- 
tion that the prejudice or bias was “per- 
sonal.” 


[Cases Cited Pertaining to Disqualification of 
Judge] 


§ 21 of the Judicial Code (28 U.S. C. A. 
25) provides for the disqualification of a 
judge upon the filing of an affidavit that 
such judge ‘has a personal bias or prejudice 
either against him (affiant) or in favor of 
an opposite party to the suit.” It also pro- 
vides that the affidavit shall state the rea- 
sons for the belief that such bias or 
prejudice exists, and that the affidavit must 
be filed ten days before the beginning of 
the term of court or good cause shown for 
failure to file within such time. It is also 
required that the affidavit be accompanied 
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by a certificate of a counsel of record that 
such affidavit and application are made in 
good faith. That this section of the statute 
must be literally and strictly observed in 
order to disqualify a judge is not open to — 
question. Cf. Ex Parte American Steel Bar- 
rel Co., 230 U. S. 35, 43. It has been held 
that the bias or prejudice alleged must be 
“personal,” and that a mere prejudgment 
of the case is not sufficient. Henry v. Speer, 
201 Fed. 869, 872; Price v. Johnston, 125 F. 
2d 806, 812. That the affidavit of personal 
bias and prejudice shall not be filed unless 
accompanied by a “certificate of counsel.” 
Beland v. United States, 117 F. 2d 958, 960; 
Mitchell v. United States, 126 F. 2d 550, 552. 
That the affidavit of disqualification must be 
filed in apt time. Scott v. Beams, 122 F. 2d 
777, 789; Refior v. Lansing Drop Forge Co., 
124 F. 2d 440, 445. In Fish v. East, 114.F. 
2d 177, it was sought to disqualify a referee 
in bankruptcy, under §21, for bias and 
prejudice. The court held the disqualifica- 
tion provision inapplicable to a referee, and 
in so doing stated (page 200): 

“There appears to be no rules either of said 
district, or in the rules of civil procedure, or 
in the general orders, relating to the removal 
or disqualification of referees. A party ag- 
grieved by an order of the referee may file a 
petition for review.”’ 


[Query for Decision Is Whether Commission 
Vas Required Under Law to Dis- 
qualify Itself] 


These cases construing §21 have been 
cited for the purpose of showing the strict 
construction which courts have placed upon 
the right of a party litigant to disqualify a 
judge. In this connection, it is pertinent 
to observe that the cases are not concerned 
with what a judge might or should do when 
confronted with a charge of bias or preju- 
dice but what he must do under the statu- 
tory provision, or, in other words, the 
precise steps which a litigant must take be- 
fore he is entitled as a matter of right to 
disqualify. Likewise, in the instant situa- 
tion, from a strictly legal standpoint, we 
are not concerned, we have no right to be 
concerned, with what the Commission 
could or might do when faced with a simi- 
lar charge. The query for decision is 
whether the Commission was required un- 
der the law to disqualify itself, or, converse- 
ly, whether Marquette had a legal right to 
effect such disqualification. 


[Sole Right of Congress to Disqualify a 
Trier of Facts] 


We find no basis in the law for an affir- 
mative answer to this question. Congress 
is the creator of all inferior federal courts, 
as well as administrative agencies. The 
jurisdiction and authority of each is confined 
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solely to that which Congress bestows. 
There are no limitations upon this congres- 
sional power other than the Constitution. 
Congress has conferred upon a litigant the 
right to challenge the qualification ofa 
judge, provided such litigant complies with 
the statutory mandate. On the other hand, 
no such right has been conferred upon a 
litigant before the Federal Trade Commis- 
sion. In our view, the right to disqualify a 
trier of facts created by Congress, whether 
it be a judge or an administrative agency, is 
a matter for Congress. Such right may be 
conferred or withheld as Congress deems 
advisable. 


[Cases Cited] 


The view which we have just stated finds 
support in Tumey v. Ohio, 273 U.S. 510. In 
that case, the law of the state of Ohio con- 
ferred upon village mayors the right to try 
those charged with certain misdemeanors. 
Their compensation was derived in part 
from fines collected in such cases. The 
court held that the judgment of a court, the 
judge of which has a direct, personal and 
substantial pecuniary interest in reaching a 
conclusion against him, deprives such de- 
fendant of due process of law in violation of 
the Fourteenth Amendment. The court, 
however, on page 523 stated: 

“All questions of judicial qualification may 
not involve constitutional validity. Thus mat- 
ters of kinship, personal bias, state policy, re- 
moteness of interest, would seem generally to 
be matters merely of legislative discretion.’’ 


Closely akin to the legislative discretion 
theory is one sometimes referred to as “the 
rule of necessity.” This rule is applicable 
upon attempts to disqualify both courts and 
administrative agencies. In Montana Power 
Co. v. Public Service Commission, 12 F. Sup. 
946, it was sought to disqualify a member 
of a state administrative agency because 
such member had prejudged the case prior 
to hearing, The court cites numerous cases 
to the effect that a member of an administra- 
tive agency is not subject to disqualification 
in the absence of a statutory provision con- 
ferring such right. The court applied ‘the 
eee: (page 949), quoting from 


“The true rule unquestionably is that where- 
ever it becomes necessary for a judge to sit, 
even where he has an interest, if no provision 
is made for calling another in, or where no 
one else can take his place, it is his duty to 
hear and decide, however disagreeable it may 
be.”’ 


In Brinkley v. Hassig, 83 F. 2d 351, the court 
also applied the rule to a state administra- 
ees agency, and in so doing stated (page 


“From the very necessity of the case has 
grown the rule that disqualification will not 
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be permitted to destroy the only tribunal with 
power on the premises.’’ 


In the recent case of Loughran v. Federal 
Trade Commission, 143 F. 2d 431, one of the 
points relied upon was that the Commis- 
sioners had disqualified themselves from sit- 
ting as an impartial, fact finding body. 
While the court appears to have disposed 
of the contention largely on the premise that 
the attack upon the Commission was not 
timely, it also pointed out (page 433): 

‘# * * the Federal Trade Commission Act 
establishes the composition of the Commission 
and contains no provision for change of venue. 
The ‘stern rule of necessity’ required the Com- 
mission to act in the proceeding.’ (Citing 
cases.) 


In United States v. Morgan, 313 U. S. 409, 
it was sought to disqualify the Secretary of 
Agriculture on the ground that he had 
prejudged the issue for decision. After 
pointing out that none other than the Sec- 
retary had legal authority to make the order 
in controversy, the court stated (page 421): 

“Plainly enough, when it was thus suggested 
that he create a situation in which no order 
could be made, the Secretary was offered no 
escape from his duty even had he preferred to 
consult the comforts of personal convenience.’’ 


[Rule of Necessity Requires Commission to 
Hear Case] 


In its endeavor to escape this “rule of 
necessity,” Marquette contends that the De- 
partment of Justice has concurrent power or 
jurisdiction with the Trade Commission to 
enforce or secure the restraint of the Sher- 
man and Clayton Acts. It is true that §4 
(15 U. S. C. A. §4) of the former and § 15 
(15 U. S. C. A. §25) of the latter authorize 
district attorneys of the United States, un- 
der the direction of the Attorney General, 
to institute equitable proceedings to prevent 
and restrain violation of such Acts. It 
does not follow, however, that the Depart- 
ment of Justice or a court, when such pro- 
ceeding is instituted, has concurrent power 
or jurisdiction with the Federal Trade Com- 
mission. True, the issues may be similar, 
but the fact remains that the Federal Trade 
Commission is the only tribunal clothed 
with the power and charged with the re- 
sponsibility of protecting the public against 
unfair methods of competition and price dis- 
crimination. It is also certain that proceed- 
ings instituted by it could not be removed 
to any other tribunal for hearing. If the 
Commission be disqualified, it undoubtedly 
follows that the complaint in the instant 
case would remain untried. Under these 
circumstances, as the authorities show, “the 
rule of necessity” requires that the Commis- 
sion be permitted to hear the case. 
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[Order of Administrative Agency Is Not 
Deprivation of Due Process] 


As we understand, the contention is not 
advanced by Marquette that the failure of 
the Commission to disqualify itself consti- 
tutes a lack of due process. Nevertheless, it 
is pertinent to observe that the order of the 
Commission does not become effective until 
an opportunity has been afforded for review. 
Under such cireumstances, it has frequently 
been held that the order of an administra- 
tive agency is not a deprivation of due pro- 
cess. Porter v. Investors’ Syndicate, 286 U. 
S. 461; United States v. Illinois Central R. 
Co., 291 U. S. 457, 463; Nickey v. Mississippi, 
292 U. S. 393, 396; Ohio Bell Telephone Co. 
v. Commission, 301 U. S. 292, 303. 


[Appeals for Relief Should Be Made to 


Congress] 
In conclusion, we are not unsympathetic 


administrative agencies, to the effect that 
their multiple functions as prosecutor, judge 
and jury constitute an abridgement of the 
cherished right to a fair and impartial hear- 
ing. On the other hand, as already pointed 
out, they are the creatures of Congress and 
it is not within the provision of courts either 
to emasculate or enlarge the powers which 
it has conferred. Any appeal for relief 
should be made to Congress rather than to 
the courts. 


[Motion to Vacate and Set Aside Court’s 
Orders Denied) 


For the reasons stated, it is our conclu- 
sion that the Commission acted within its 
authority in denying Marquette’s motion to 
recuse its members from trying and decid- 
ing the issues involved. It follows that the 
orders entered by this court on July 31, 
1944, insofar as they pertain to such mo- 
tion, were properly entered. The instant 


to the criticism directed at the Commission 


ect motion to vacate and set aside is, therefore, 
by Marquette, a criticism much aimed at all 


denied. 


[57,333] International Ladies’ Garment Workers’ Union, an Unincorporated Asso- 
ciation, et al. v. Donnelly Garment Company, a Corporation; Donnelly Garment Sales 
Company, a Corporation; Donnelly Garment Workers’ Union, et al., and Central Surety 
and Insurance Company. 


In the United States Circuit Court of Appeals for the Eighth Circuit. No. 12,931. 
January 19, 1945. 


Appeal from the District Court of the United States for the Western District of 
Missouri. , 

The requirement of-Section 7 of the Anti-Injunction Act of a bond, in an amount to 
be fixed by the Court, as a condition precedent to the issuance of a temporary restraining 
order or injunction in a case growing out of a labor dispute, is conclusive evidence of the 
legislative intention that the bond should be the evidence and the measure of plaintiff’s 
liability and defendant’s protection. Even if the Court concedes that the rights of the 
parties in a suit upon certain security bonds are controlled by the Norris-LaGuardia Act, 
defendants are not entitled to recover in excess of the total of the penalties of the bonds 
required by the Court. 

See Sec. 7 of the Norris-LaGuardia Anti-Injunction Act, Vol. 1, 7712, and the Sherman Act 
annotations, Vol. 1, {| 1280.675. 


When the Court, in an anti-trust action, granted a temporary restraining order and 
a temporary injunction, and required plaintiff to give security bonds conditioned in accord- 
ance with the provisions of Section 18 of the Clayton Act, in the belief that the Norris- 
LaGuardia Act was not applicable, and it was later determined that the Norris-LaGuardia 
Act was applicable, the words of Section 7 of the Norris-LaGuardia Act will not be read 
into the bonds in an action on the bonds. The fact that the decrees under which the bonds 
were given were erroneous does not entitle defendants to recover expenses and attorneys’ 
fees incurred by them in resisting the decrees, nor in securing their reversal and the ulti- 
mate vacation of the orders issued in conformity with the decrees. The loss caused by 
defendants by the errors of the Court is damnum absque injuria. The district court 
was correct in holding that defendants could not recover an amount in excess of the pen- 
alties of the bonds, nor for any liability except that stipulated in the bonds. Since the 
bonds were conditioned only to pay such costs and damages as defendants sustained by 
reason of the erroneous or improvident issue of the injunctive orders, the district court 
was also correct in denying recovery on the bonds for expenses and attorneys’ fees 
incurred by defendants in ridding themselves of the restraints imposed by these orders or 
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by any other injunctive order granted in the action and subsequently denied. That bonds 
conditioned to pay costs and damages will not sustain a recovery of attorneys’ fees is a 
rule uniformly enforced by the Federal courts for more than a hundred years. 


See Sec. 18 of the Clayton Act Annotated, Vol. 1, .2038. 
Affirming 55 Fed. Supp. 572, reported at {] 57,213. 


For appellants: Charles A. Horsky (Emil Schlesinger, Clif. Langsdale, Amy Ruth 
Mahin, and Covington, Burling, Rublee, Acheson & Shorb were with him on the brief). 


For appellees: William S. Hogsett (R. J. Ingraham and Burr S. Stottle were with him 
on the brief) for Donnelly Garment Company, Donnelly Garment Sales Company, and 
Central Surety and Insurance Company; Frank E. Tyler (Gossett, Ellis, Dietrich & Tyler 
were with him on the brief) for Donnelly Garment Workers’ Union. 


Before SANBORN, THOMAS, and Rippick, Circuit Judges. 


[Statement of Case] 


Rippicx, Circuit Judge, delivered the opin- 
jon of the Court: This action began with a 
motion of the defendants in the case of 
Donnelly Garment Company, et al. v. Interna- 
tional Ladies’ Garment Workers’ Union et al. 
for a hearing to assess damages and ex- 
penses caused defendants by the erroneous 
issue and continuance of certain injunctive 
orders issued by the district court in the 
case mentioned, and for a decree against the 
plaintiffs, the interveners, and the surety on 
their injunction bonds for the amount of 
defendants’ damages and expenses deter- 
mined by the court. Under the order of the 
court made upon the motion, the defendants 
filed a bill of complaint setting forth their 
élaims; the plaintiffs, interveners, and the 
Surety answered; and the matter was heard 
on evidence before the court which awarded 
judgment in favor of defendants in the sum 
of $2,000. The defendants have appealed. 
In this opinion they will be designated the 
defendants, and the appellees will be referred 
to as the plaintiffs. 


[History of Litigation] 


In order to understand the issue arising on 
this appeal, it is necessary to state in some 
detail the history of the litigation in which the 
restraining orders and injunctions were issued. 
On July 5, 1937, the Donnelly Garment Com- 
pany, a corporation engaged in the manufac- 
ture of women’s garments in Kansas City. 
Missouri, and the Donnelly Sales Corporation, a 
subsidiary handling the sales of the garment 
company’s products, brought an action in the 
United States District Court for the Western 
District of Missouri to enjoin the International 
Ladies’ Garment Workers’ Union, its officers 
and agents, and a number of its employees from 
picketing, boycotting, and otherwise interfer- 
ing with plaintiffs’ business, employees, and 
customers, in the furtherance of a conspiracy 
in violation of the Sherman Anti-Trust Act, 
15 U. S.C. A., § 1 et seq. Among the individual 
defendants were residents of Missouri and of 
other States. The jurisdiction of the Federal 
court was grounded exclusively upon the Sher- 
man Act, 
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On the filing of the complaint the district 
court issued a temporary restraining order, re- 
turnable in five days. The court required and 
the plaintiffs gave a bond on the restraining 
order in the sum of $2,000, conditioned to pay 
defendants ‘‘such costs and damages as may be 
incurred or suffered by reason of the wrongful 
issuance of said restraining order or injunction 
should it be thereafter dissolved or it be de- 
cided that said temporary restraining order 
was wrongfully obtained.” 


On the return day the defendants moved to 
dismiss the bill and vacate the restraining order. 
The ground for this motion was that the con- 
troversy alleged in the bill involved a labor 
dispute within the meaning of the Norris-La- 
Guardia Act, 29 U. S. C. A., § 101 et seq., and 
that, by virtue of that Act, a Federal court 
Was without jurisdiction to issue a restraining 
order or a temporary or permanent injunction 
on the allegations of the complaint. On Au- 
gust 13, 1937, defendants’ motion was denied, 
the district court saying in its opinion (20 Fed. 
Supp. 767, 768) that the defendants, conceding 
that the court formerly had jurisdiction of the 
action set out in the complaint, contended that 
its jurisdiction had been taken away by the 
Norris-LaGuardia Act. The temporary restrain- 
ing order was by the court continued in effect 
with the consent of the parties until the ruling 
on plaintiffs’ application for a temporary in- 
junction. 


After these proceedings the Donnelly Garment 
Workers’ Union, an organization of the plain- 
tiffs’ employees, was permitted to intervene in 
the case, alleging that it included in its mem- 
bership all of the employees of the Donnelly 
Garment Company, by which it had been recog- 
nized as the agency for collective bargaining 
between the company and its employees, and 
that contracts between it and the plaintiff com- 
pany concerning rates of pay and hours and con- 
ditions of work had been made. The intervener 
joined in the prayer of the bill of com- 
plaint for an injunction restraining the defend- 
ants from the acts charged in the complaint, 
and further asked that the plaintiffs be en- 
joined from abrogating their contracts with the 
intervener and from attempting to coerce or 
compel the members of the intervener organiza- 
tion to join the International Union. The inter- 
vener denied that a labor dispute was involved 
in the controversy set forth in the original bill, 
asserted that neither the Norris-LaGuardia Act 
nor the National Labor Relations Act (29 U. S. 
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C. A., § 151 et seq.) was applicable on the issues 
involved. and alleged the unconstitutionality of 
both Aéts if interpreted to apply in the situa- 
tion before the court. 


Because of the allegations in the intervening 
Petition concerning the unconstitutionality of 
the Norris-LaGuardia Act and the National La- 
bor Relations Act, defendants conceived the idea 
that an injunction was sought against the op- 
eration of an Act of Congress within the Act 
of August 24, 1937, 50 Stat. 752, 28 U.S.C. A, 
§ 380a. Accordingly, on their suggestion, a three- 
judge court was empaneled, and plaintiffs’ 
applicatien for a temporary injunction and de- 
fendants’ motion to dismiss came on for hearing 
before that court. The issue was the same as 
that presented to the district court on the tem- 
porary restraining order, thé court stating in 
its opinion (21 Fed. Supp. 807, 809) that the 
only ground of defense relied upon by defend- 
ants was the contention that the Norris-La- 
Guardia Act applied and deprived the district 
court of jurisdiction. This contention the court 
overruled. The temporary injunction was grant- 
ed effective December 31, 1937. The court re- 
quired and the plaintiffs gave a bond in the 
sum of $10,000, conditioned to pay all ‘‘such 
costs and damages as may be incurred or suf- 
fered by any party who may be found to have 
been wrongfully enjoined or restrained by said 
temporary injunction if it be finally held that 
said temporary injunction was improvidently 
granted.”’ 


From the above order defendants took a di- 
rect appeal to the Supreme Court which held 
that the case was not one for a three-judge 
court within the Act of August 24, 1937; and, 
by its order of May 16, 1938, dismissed the ap- 
peal at the cost of the defendants, vacated the 
temporary injunction, and remanded the case 
for further proceedings in the district court, 304 
UL S. 243, 251. 


Plaintiffs amended their bill by alleging facts 
which, in their belief, sustained the jurisdiction 
of the district court in the event it should be 
determined that the controversy involved a labor 
dispute as defined by the Norris-LaGuardia Act, 
reserving their contention that the Act was not 
applicable and that no labor dispute was in- 
volved. The defendants renewed their motion 
to dismiss on the same ground as that advanced 
at previous hearings, The district court reached 
the conclusion that the controversy between the 
parties involved a labor dispute, and that the 
plaintiffs’ bill failed to allege that plaintiffs had 
made every reasonable effort to settle the dis- 
pute, the Norris-LaGuardia Act requiring such 
an effort as a condition precedent to the grant- 
ing of a restraining order, and that for this 
reason the complaint should be dismissed and 
the temporary restraining order vacated (23 
Fed. Supp. 998, 1001). On motion of the plain- 
tiffs, the district court on July 18, 1938, resur- 
rected the original restraining order, modified 
it in certain particulars, and, as modified, con- 
tinued it in effect pending an appeal, on con- 
dition that the plaintiffs execute a bond to 
defendants in the sum of $25,000. This bond, 
as required and approved by the court, was 
conditioned as follows: 


“The condition of the above obligation is such 
that, whereas, the temporary restraining order 
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heretofore issued in this cause is continued as 
modified on this 18th day of July 1938, pending 
appeal of this cause, now, therefore, if the 
obligors and each of them shall well and truly . 
pay all costs, damages and expenses, including 
attorneys’ fees, suffered by defendants or any 
of them, by reason of the improvident or 
erroneous issuance or continuance of said re- 
straining order, then this bond shall be void, 
otherwise to remain in full force and effect.’’ 


On the appeal this court reversed. In its 
opinion (99 F. 2d 314) the court pointed out 
that at the time this action came on for hear- 
ing before the three-judge court, the question 
whether a labor dispute was involved was a 
debatable one. It held, however, that the ques- 
tion had been settled by decisions of the Su- 
preme Court handed down after the hearing 
before the three-judge court, and that a labor 
dispute was involved in the controversy within 
the meaning of the Norris-LaGuardia Act. It 
overruled the action of the district court in dis- 
posing of the case upon the pleadings, holding 
that the question whether the plaintiffs failed 
to use every reasonable effort to settle the labor 
dispute was a question of fact to be determined 
from the evidence adduced at a hearing on the 
merits (99 F. 2d 317). Its mandate on reversal 
was filed in the district court on January 28, 
1939, 


The case went to trial on its merits and on 
April 27, 1939, a permanent injunction was 
granted. On appeal to this court the perma- 
nent injunction was vacated, the decree of the 
district court reversed, and the case remanded 
with directions to dismiss the complaint for 
want of jurisdiction (119 F. 2d 892). The court 
was of the opinion that ‘the findings of the 
trial court concerning the activities of defend- 
ants were sustained by the evidence, but that, 
since there was no proof to show that the en- 
joined activities of the defendants either in pur- 
pose or effect tended to control the interstate 
market of plaintiffs’ product to the detriment 
of consumers, they were not proscribed by the 
Sherman Act. Apex Hosiery Company v. Leader 
et al., 310 U. S. 469, 60 S. Ct. 982, 84 L. Ed. 
1311, 128 A. L. R. 1044. 

On rehearing (121 F. 2d 561) the court modi- 
fied its decree and mandate by remanding the 
case to the district court with permission to 
the plaintiffs to apply to that court for leave 
to dismiss as to resident defendants and to 
amend the complaint to show jurisdiction based 
upon diversity of citizenship and to state an 
action under the law of Missouri. This pro- 
cedure was followed, and on a trial de novo 
on the complaint, as amended, against the non- 
resident defendants, the district court denied 
any injunctive relief on grounds not important 
on the issues on this appeal (55 Fed. Supp. 587). 
Plaintiffs, however, have appealed from this 
judgment. 


[Recovery of Expenses Claimed under 
Norris-LaGuardia Act] 


The defendants neither allege nor prove 
any damage to them as the result of the re- 
straint imposed upon them by any of the 
orders set out above. Instead, they seek the 
recovery only of expenses incurred in op- 
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posing the various injunctive orders secured 
by the plaintiffs. The evidence establishes 
that all of these expenditures were made by 
the International Ladies’ Garment Workers’ 
Union, the total of all of them amounting to 
$102,913.57 made up of attorneys’ fees, at- 
torneys’ disbursements, stenographic fees, 
photostats, printing, office rent, and miscel- 
laneous items. Since it has been determined 
that the action in which the injunctive or- 
ders were issued involved a labor dispute 
and that all of the restraining orders and 
injunctions were erroneously issued becduse 
of want of jurisdiction, defendants assert 
that plaintiffs are liable to them for the 
whole amount of their expenses, that the 
interveners are jointly liable with the plain- 
tiffs to the extent of $97,055.52, and the 
surety on the various injunction bonds is 
liable to the extent of $37,000, the total of 
the penal sums of the three bonds. This re- 
sult, defendants contend, is compelled by 
section 7 of the Norris-LaGuardia Act, 29 
U.S. C. A., § 107, which, so far as material 
here and relied upon by defendants, is as 
follows: 

“* © * No temporary restraining order or 
temporary injunction shall be issued except on 
condition that complainant shall first file an 
undertaking with adequate security in an 
amount to be fixed by the court sufficient to 
recompense those enjoined for any loss, expense, 
or damage caused by’ the improvident or er- 
roneous issuance of such order or injunction, 
including all reasonable costs (together with a 
reasonable attorney’s fee) and expense of de- 
fense against the order or against the granting 
of any injunctive relief sought in the same pro- 
ceeding and subsequently denied by the court. 

“The undertaking mentioned in this section 
shall be understood to signify an agreement en- 
tered into by the complainant and the surety 
upon which a decree may be rendered in the 
same suit or proceeding against said complain- 
ant and surety upon a hearing to assess dam- 
ages of which hearing complainant and surety 
shall have reasonable notice, the said complain- 
ant and surety submitting themselves to the 
jurisdiction of the court for that purpose. But 
nothing in this section contained shall deprive 
any party having a claim or cause of action 
under or upon such undertaking from electing 
to pursue his ordinary remedy by suit at law 
or in equity.”’ 


The defendants find in the words, “an 
undertaking with adequate security in an 
amount to be fixed by the court”, provision 
for two distinct conditions precedent to the 
granting of any injunctive relief in a labor 
dispute; first, an undertaking or agreement 
by the plaintiff to recompense the defendant 
for all loss, damage, or expense whatsoever 
sustained by the defendant because of the 
granting of any improvident or erroneous 
order of restraint, as well as any expense 
incurred by the defendant in resisting the 
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granting of any injunctive relief sought in 
the same proceeding and subsequently de- 
nied by the court; and second, adequate 
security for the undertaking or agreement 
in an amount to be fixed by the court. Under 
this interpretation of the language quoted 
a surety’s liability on the security for plain- 
tiff’s undertaking is limited by the amount 
fixed by the court as adequate, while the 
plaintiff’s liability on his undertakmg or 
agreement is limited only by the amount of 
loss and damage sustained by the defendant 
by reason of the restraint erroneously im- 
posed upon him, plus the amount of his 
reasonable expenses incurred in defense 
against any erroneous order in the action. 
This liability of the plaintiff for the full 
amount of defendant’s damage and reason- 
able expense, defendants contend, is im- 
posed by section 7 of the Norris-LaGuardia 
Act, and may be enforced by the defendant 
even in the absence of any undertaking with 
adequate security in an amount fixed by the 
court. In the view of the defendants, they 
may plant this action either upon the Act 
without regard to any undertaking with ade- 
quate security required by the court in this 
case, or upon the undertaking with adequate 
security, or upon both the Act and the un- 
dertaking. The logical consequence of this 
construction of the Norris-LaGuardia Act 
is that the terms of any undertaking and the 
amount of any security fixed by the court 
are of no importance on the question of the 
amount of plaintiff’s liability to defendant 
in any action for injunctive relief in which 
it is ultimately determined that a labor dis- 
pute was involved, and that the relief was 
erroneously or improvidently granted, since 
the Act controls and must be read into any 
undertaking with security required by the 
court. It follows, under defendants’ con- 
struction of section 7 of the Norris-La- 
Guardia Act, that no significance is to be 
given in this case to the circumstance that 
the district court which required the $25,000 
bond, pending appeal from its order dismiss- 
ing the complaint, acted under the supposed 
authority of Equity Rule 74, or that the 
courts which granted the temporary re- 
straining order and the temporary injunction 
and provided the terms and the amounts of 
the bonds to be given by the plaintiffs acted 
upon the holding that the Norris-LaGuardia 
Act was not applicable, that the right of the 
plaintiffs to the injunctive relief was derived 
from the Sherman Act, the jurisdiction of 
the courts limited only by section 20 of the 
Clayton Act (38 Stat. 738, 29 U. S. C. A., 
§ 52), and the terms of the bonds required 
as conditions precedent to the issue of the 
injunctive orders were controlled by section 
18 of the Clayton Act (38 Stat. 738, 28 U. S. 
C. A., § 382). If defendants’ construction of 
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section 7 of the Norris-LaGuardia Act is 
accepted, it follows that the plaintiffs in this 
case are liable to defendants for all the rea- 
sonable expense and attorneys’ fees incurred 
by defendants by reason of the erroneous 
issue of the temporary injunctive orders 
mentioned above, and also for all similar 
expense incurred in defense against the 
permanent injunction granted the plaintiffs 
and subsequently denied as the result of the 
decision of this court. 


[Holding of District Court] 


The district court adopted the premise 
that all of the restraining orders and injunc- 
tions were erroneously issued because be- 
yond the jurisdiction of the court which 
issued them. It also held that the restraining 
order of July 5, 1937, continued in effect un- 
til December 31, 1937, the date when the 
temporary injunction granted by the three- 
judge court became effective (Houghton v. 
Meyer, 208 U. S. 149); that the temporary 
injunction granted by the three-judge court 
continued in effect from December 31, 1937, 
to May 16, 1938, the date of its vacation by 
the Supreme Court of the United States. It 
reached the conclusion that on July 18, 1938, 
when the district court modified the original 
restraining order and continued it in effect 
pending appeal to the circuit court of ap- 
peals, the original restraining order, as a 
matter of law, had long since expired, but 
by the order of July 18, 1938, was revived 
and continued in effect from that date until 
January 28, 1939, when the mandate of the 
circuit court of appeals on the appeal was 
filed in the district court. It also concluded 
that at the time of the defendants’ motion 
on February 7, 1939, to vacate the modified 
restraining order of July 18, 1938, the re- 
straining order sought to be vacated had 
long since expired because, by the order of 
July 18, 1938, it was continued in effect only 
pending appeal to the circuit court of ap- 
peals, and the mandate of that court on the 
appeal had been filed on January 28, 1939. 

The court denied all of defendants’ con- 
tentions relative to the construction of sec- 
tion 7 of the Norris-LaGuardia Act and 
concerning its application in the present 
case. It held that the liability of the plain- 
tiffs on each of the restraining orders and 
injunctions granted in the case must be de- 
termined by the conditions expressed in the 
injunction bonds and limited by the amount 
of the penalty of the bonds. This holding 
resulted in the denial of any recovery by 
defendants for expenses incurred in resist- 
ing the permanent injunction of the district 
court, on which no bond was required, and 
also in the holding that since there were 
three separate temporary injunctive orders 


Trade Regulation Reports 


granted, each in effect for a different period, 
the defendants were required to establish 
by the evidence the part of the expenses 
incurred by them allocable to each injunc- ~ 
tive order. The court found it unnecessary 
to decide what part of the expenses claimed 
by the defendants was reasonable. It pointed 
out, however, that many of the items for 
which recovery was sought were wholly 
unnecessary and improvident. (For exam- 
ple, the item of expense incurred as a result 
of defendants’ action in causing a three- 
judge court to be organized and in appeal- 
ing to the Supreme Court of the United 
States from its judgment, and the expense 
caused by motions to dissolve the temporary 
orders which were not in effect at the time 
of the motions.) It was of the opinion on 
the whole case that in equity each party 
might properly be required to bear its ex- 
penses resulting from the litigation, but it 
felt compelled, in view of the condition of 
the $25,000 bond regarding the payment of 
attorneys’ fees and expenses, to allow the 
defendants their reasonable expense incurred 
on the motion to vacate the temporary re- 
straining order of July 5, 1937. It denied 
recovery on either the $2,000 bond on the 
restraining order of Julv 5, 1937, or upon 
the $10,000 bond on the temporary injunc- 
tion granted by the three-judge court, and 
found that $2,000 was a reasonable allow- 
ance to defendants for expenses and attor- 
neys’ fees, recoverable on the bond for 


$25,000. 


[Recovery in Excess of Bond’s Penalties 
Not Permissible] 


All of defendants’ contentions concerning 
the construction and controlling effect of 
section 7 of the Norris-LaGuardia Act must 
be rejected. There is no ambiguity in the 
section and no room for construction. United 
States v. Missourt-Pacific R. Co., 278 U. S. 
209 CIT a4 Soe taaloo el oO wsS L. Ed. 322. 
“An undertaking with adequate security” is 
in common usage and in the language of he 
law, a bond, Webster’s International Dic- 
tionary, “Undertaking”. The requirement 
of a bond as a condition precedent to an 
order for temporary injunctive relief is di- 
rectly opposed to the notion that the Act 
is self-executing and that the liability of a 
plaintiff to a defendant on an erroneous 
order of restraint is measured by the de- 
fendant’s expenditures in vacating the order, 
without regard to the amount stipulated in 
the bond and fixed by the court in con- 
formity with the Act. We may not suppose 
that Congress, in imposing upon the court 
the duty of determining the amount of se- 
curity adequate to the protection of a de- 
fendant, and just to a plaintiff, intended that 
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the court’s determination should be wholly 
ineffectual and without meaning as the 
measure of plaintiff’s liability upon his under- 
taking. We think the statutory requirement 
of a bond, upon certain conditions, in an 
amount to be fixed by the court is conclu- 
sive evidence of the legislative intention 
that the bond should be the evidence and 
the measure of plaintift’s liability and de- 
fendant’s protection. In this there is noth- 
ing inconsistent with an intention on the 
part of Congress to provide for labor unions 
and their members of the widest possible 
protection against erroneous and improvi- 
dent injunctions. Necessarily, at the be- 
ginning of an action, the amount of security 
adequate for a defendant’s protection is a 
matter of estimate. It may be fixed in a 
sum which the event proves inadequate or 
excessive. If the security required by the 
court becomes inadequate while the restraint 
continues and the litigation proceeds, a de- 
fendant has ready to hand the means for 
his protection by a motion for an increase 
in the amount of the security. If we con- 
cede that the rights of the parties in the 
present action are controlled by section 7 
of the Norris-LaGuardia Act, defendants 
are nevertheless not entitled to recover in 
excess of the total of the penalties of the 
bonds required by the court, since at no 
time in the present litigation did they com- 
plain either of the conditions of the bonds 
or of the amount of the security determined 
to be adequate by the courts which required 
them. The weight of authority in the Fed- 
eral courts is that a recovery in excess of 
the maximum amount stipulated in a judi- 
cial bond is not permissible. United Motor 
Service, Inc., v. Tropic Aire, Inc., 8 Cir., 57 
F. 2d 479, 482, reviewing the prior decisions 
of this court and other Federal courts. And 
see Russell v. Farley, 105 U. S. 433, 437, 26 
L. Ed. 1060; Meyer v. Block, 120 U. S. 206, 
211, 7 S. Ct. 525, 30 L. Ed. 642; Lawrence v. 
St. Louis-San Francisco R. Co., 278 U.S. 228, 
(ix, COM Sp dCs MUG 7S) Ika Gl, 7A 


[Bonds Were Pursuant to Clayton Act and 
Equity Rule] 

Nor may the words of section 7 of the 
Norris-LaGuardia Act be read into the bonds, 
since it is beyond question that the bonds 
in this case were not required by the court 
nor given by the plaintiffs pursuant to the 
provisions of the Norris-LaGuardia Act. 
The rule that the language of a statute re- 
auiring a bond in a certain form must be 
read into any bond made pursuant to the 
statute is frequently applied in cases where 
the principal on the bond applies for and 
receives the contract, privilege, or benefit 
authorized by the statute on the condition 
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expressed in the statute that the principal 
execute a bond in the terms provided by 
the statute. In such cases the person from 
whom the bond is required is conclusively 
presumed to have intended to execute the 
bond in the amount and upon the conditions 
demanded by the statute, the benefit of 
which he accepts; the language of the stat- 
ute is written into the bond, though omitted 
by inadvertence or intention. The cases re- 
lied on by defendants on this point are of 
this character. For example, see United 
States v. Hartford Accident and Indemnity 
Co., 2 Cir., 117 F. 2d 503; Heiser v. Wood- 
ruff, 10 Cir., 128 F. 2d 178. The rule can 
not be applied in the present case. The 
issue before the courts on both the tem- 
porary restraining order and the temporary 
injunction was whether the Norris-LaGuardia 
Act controlled or the Sherman Act, as 
amended by the Clayton Act. If the Norris- 
LaGuardia Act controlled, the courts were 
required to demand of the plaintiffs bonds 
conditioned to pay the reasonable expenses 
and attorneys’ fees of defendants, incurred 
in resisting the order granted or any other 
order of injunction granted and _ subse- 
quently denied by the court. If the Clayton 
Act controlled, the courts were required to 
exact from plaintiffs bonds conditioned to 
pay only such costs and damages as the 
defendants sustained by reason of the wrong- 
ful issuance of the restraining order or tem- 
porary injunction. 38 Stat. 738,28 U.S.C. A,, 
§ 382. Necessarily, when the courts decided 
that their jurisdiction on the question be- 
fore them was limited only by section 20 of 
the Clayton Act, they also decided that the 
bonds required of the plaintiffs should be 
conditioned in accordance with the provi- 
sions of that Act. Accordingly, in each in- 
stance the courts ordered bonds conditioned 
exactly as section 18 of the Clayton Act 
required. The bond for $25,000 given on 
the appeal from the decree of the district 
court dismissing the action was required 
by the court under Equity Rule 74, and not 
pursuant to the Norris-LaGuardia Act. The 
fact that the decrees under which the bonds 
were given were erroneous does not entitle 
the defendants to recover the expenses and 
attorneys’ fees incurred by them in resisting 
the decrees, nor in securing their reversal 
and the ultimate vacation of the orders 
issued in conformity with the decrees. The 
loss, if any, caused by defendants by the 
errors of the court is damnum absque injuria, 
one of the unavoidable incidents of litiga- 
tion to which parties are exposed. Union 
Motor Service, Inc., v. Tropic Aire, Inc., 
supra, at p. 483. 
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[Defendants Can Recover Only for Liability 
Stipulated in Bond] 


It follows from the alithorities cited that 
the district court was correct in holding 
that the defendants could not recover on 
any bond an amount in excess of the penalty 
of the bond nor for any liability except 
that stipulated in the bond. See and com- 
pare Tenth Ward Road District v. Texas and 
RULIne itor oe Cie 12s 2d ks, 45 
A. L. R. 1513; Minneapolis, St. Paul, and 
S.S.M.R. Co. v. Washburn Lignite Coal Co., 
2340 > 3/0, 41S Ct. 140; 051k. Ed. 310; 
United Motor Service, Inc., v. Tropic Aire, 
Inc., supra. And, since the $2,000 bond 
given on the temporary restraining order 
and the $10,000 bond given on the temporary 
injunction were conditioned only to pay 
such costs and damages as the defendants 
sustained by reason of the erroneous or 
improvident issue of the injunctive orders, 
the district court was also correct in deny- 
ing recovery on either of these bonds for 
expenses and attorneys’ fees incurred by the 
defendants in ridding themselves of the re- 
straints imposed by these orders or by any 
other injunctive order granted in the action 
and subsequently denied. That bonds con- 
ditioned to pay costs and damages will not 
sustain a recovery of either attorneys’ fees 
or expenses of the character claimed here 
is a rule, as defendants admit, uniformally 
enforced by the Federal courts for more 
than a hundred years. O6elrichs v. Spain, 82 
UL Se Zh Zak ae Wei ZAM, PA I Boi sie) 
Tullock v. Mulvane, 184 U. S. 497, 511, 22 
S.Ct: 372, 46 LL. Ed. 657; Missouri, Ko & 
ei Coma, Elliott 84 Owes .2580) 559022 
S. Ct. 446, 46 L. Ed. 673; Sullivan v. Cartier, 
9 Cir., 147 Fed. 222; Bein et al. v. Heath, 53 
OLS. UGS, ee Blo, WES 7 IS IE lal, 892 
In re Farmers’ Union Mercantile Co., D. C., 
26 F. 2d 102; Travelers Mutual Casualty Co. 
of Des Moines v. Skeer et al., D. C., 24 Fed. 
Supp. 805; Salvage Process Corporation v. 
Acme Tank Cleaning Process Corporation, 2 
Cir., 104 F. 2d 105, 107; Lindeberg v. Howard, 
9 Cir., 146 Fed. 467; Heiser v. Woodruff, 
supra. 


[$25,000 Bond Limited to Original 
Restraining Order] 


On the $25,000 bond given under the order 
of the district court of July 18, 1938, pend- 
ing appeal from the decision of that court of 
July 8, 1938, that it was without jurisdictron 
of the action and that the temporary re- 
straining order of July 5, 1937, should be 
dissolved, the situation of the parties is dif- 
ferent. That bond is conditioned to pay 
expenses of defendants, including attorneys’ 
fees, as well as costs and damages suffered 
by the defendants by reason of the improvi- 
dent or erroneous issuance or continuance 
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of the original restraining order. It is not 
conditioned to pay any expense incurred in 
resisting any other injunctive order. Ob- 
viously, defendants may not recover on ~ 
this bond for the expense incurred in de- 
fense of the action on the merits, nor for 
the expense incurred in motions to vacate 
other orders, or to vacate this order, after 
its expiration. Moreover, it seems clear 
that the bond was required by the court 
under the authority of Equity Rule 74 in 
effect at the time the bond was given. The 
rule provides: 


“When an appeal from a final decree, in an 
equity suit, granting or dissolving an injunc- 
tion, is allowed by a justice or a judge who took 
part in the decision of the cause, he may, in 
his discretion, at the time of such allowance, 
make an order suspending, modifying or re- 
storing the injunction during the pendency of 
the appeal, upon such terms, as to bond or 
otherwise, as he may consider proper for the 
security of the rights of the opposite party.”’ 


Tt now appears that the temporary restrain- 
ing order of July 5, 1937, had expired at 
the time this bond was required by the 
court pending an appeal from its order, but 
it is clear from the record that at the time 
the bond was required both the parties and 
the court assumed that the temporary re- 
straining order was in effect and that its 
dissolution was a necessary incident of the 
court’s decree. Nor does it follow from the 
want of authority in the court to require 
the bond under Rule 74, if there was such 
an absence of authority, that the bond must 
be held to have been given pursuant to sec- 
tion 7 of the Norris-LaGuardia Act. The 
order of the court continuing the original 
preliminary restraining order pending ap- 
peal is compatible only with the conclusion 
that the court acted under the supposed 
authority of the equity rule. Having de- 
cided that the rule applied, it was within 
the discretion of the court to require a bond 
conditioned to pay defendants their ex- 
penses and attorneys’ fees caused by the 
erroneous issuance or continuance of the 
temporary restraining order, or to require 
such other condition in the bond as to the 
court apeared proper for the secutity of the 
rights of the defendants. 


[Recovery Limited to Attorneys’ Fees and 
Expenses Due to Order of June 5, 1937] 


The defendants are entitled to recover on 
this bond their reasonable attorneys’ fees 
and expenses, not in excess of the penalty 
of the bond, incurred as the proximate re- 
sult of the issuance and continuance of the- 
temporary restraining order of July 5, 1937. 
The district court found that the defend- 
ants incurred no expense or attorneys’ fees 
because of the continuance of the temporary 
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order pending appeal. We think this finding 
was correct. It seems clear from the evi- 
dence that all of the expenses and attor- 
neys’ fees incurred by the defendants on 
appeal from the order of the district court 
of July 8, 1938, dismissing plaintiffs’ bill 
were the result, not of the continuance of 
the temporary restraining order, but of the 
plaintiffs’ appeal. These expenditures of 
defendants would have been incurred in the 
same amount if the district court had re- 
fused to continue the temporary restraining 
order in effect until the appeal was decided. 
The question of the vacation of the modified 
restraining order was incidental to the main 
question on the appeal, which was the cor- 
rectness of the decision of the district court 
holding that a labor dispute was involved 
in the action, and that plaintiffs’ bill should 
be dismissed. Moreover, it is quite impos- 
sible under the evidence, as the district court 
held, to make any segregation as between 
the expenditures of defendants made neces- 
sary in support of the main issue on the 
appeal and the part of those expenditures, 
if any, which may have been attributable to 
the continuation of the temporary injunc- 
tion. Defendants’ recovery must be limited 
to attorneys’ fees and expenses incurred by 
reason of the motion to vacate the original 
restraining order, denied by the order of 
the district court of August 13, 1937, and 
the like expenditures resulting from de- 
fendants’ subsequent motion to dismiss the 
bill and vacate the restraining order, sub- 
mitted to the three-judge court and con- 
sidered by it in connection with plaintiffs’ 
application for the temporary injunction. 


[Recovery Limited to Expenses Incurred on 
Motion to Vacate Restraining Order] 


It seems quite apparent from the record 
that the expenses and attorneys’ fees in- 
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curred by reason of proceedings before the 
tnree-judge court resulted primarily from 
plaintiffs’ application for a temporary in- 
junction and not from defendants’ motion 
to vacate the temporary restraining order. 
As the district court pointed out, the latter 
motion had already been presented to the 
district court, where it had been the subject 
of a carefully considered opinion denying 
it, and there was no reasonable ground for 
its renewal before the three-judge court. 
As a matter of law, the proceeding before 
the three-judge court was bound to ter- 
minate in the dissolution of the temporary 
restraining order which could not, in the 
nature of the case, survive either the grant- 
ing or the denial of the temporary injunc- 
tion. But, if any of this expense was 
attributable to the petition to dissolve the 
temporary resttaining order, it is again im- 
possible to make any allocation as between 
the part incurred in resisting the application 
for the temporary injunction and the part 
incurred on the motion to vacate the tem- 
porary restraining order. The recovery 
upon this bond is therefore limited to the 
ammount of the reasonable expenses and at- 
torneys’ fees incurred in the district court 
on defendants’ motion to vacate the tem- 
porary restraining order, which was denied 
by the district court on August 13, 1937. 
Admitting that the determination of the 
amount of this recovery was, under the evi- 
dence, a matter of approximation, the dis- 
trict court allowed $2,000. Defendants do 
not claim that the amount allowed is inade- 
quate. : 


The judgment of the district court is 
affirmed. 


[1 57,334] National Aluminate Corporation v. The Permutit Company. 


In the United States Circuit Court of Appeals for the Eighth Circuit. 


145 Fed. (2d) 175. October 18, 1944, 


No. 12,827. 


Appeal from the District Court of the United States for the Eastern District of 


Missouri. 


In a suit to declare patents invalid and not infringed, defendant counterclaimed, 


charging infringement by plaintiff. There was insufficient evidence to substantiate plain- 
tiff’s defense to the counterclaim that defendant misused its patents in attempting to 
obtain monopoly beyond the scope of its patents. When the patents cover the process 
of manufacture, the product itself, and the method of use, the patent grants carry with 
them the right to exact compensation in respect to each. The Court summarizes patent 
anti-trust law as follows: even an infringer may raise the question of misuse; a patentee 
may not fix resale prices of a patented product after he or his licensee has once sold it; 
the patentee may not impose as a condition of a license that the purchaser use unpatented 
supplies furnished by the patentee; the patentee may not lease machines on condition that 
the lessee use only supplies furnished by the lessor; one company may not combine with 
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its competitors in unlawful restraint of trade; the owner of patents may not, under the 
guise of agency, fix the prices of patented articles at which the “agents” sell, after the 
patentee has parted with the articles when the arrangement is an agency in form only and 
not in fact; and the patentee may not legally fix prices at which the licensee may sell 
“patented” articles where the patent is invalid. 


See the Sherman Act annotations, Vol. 1, | 1270.151. 


For appellant: John H. Bruninga. 


For appellee: Clarence D, Kerr (Joseph J. Gravely and Furman Rinehart were with 


him on the brief). 


Before SANBORN, WoopRroUGH, and JOHNSEN, Circuit Judges. 


[Appeal from Judgment Holding Patents 
Valhd and Infringed| 


WooproucH, Circuit Judge: It was al- 
leged in the amended petition in the district 
court in this case that plaintiff Aluminate 
company manufactured and sold ion ex- 
changing products known as Nalcite A and 
Nalcite A X, for conditioning water, and 
that there was an actual controversy be- 
tween itself and defendant Permutit com- 
pany, in that Permutit asserted that Alumi- 
nate’s manufacture and sale infringed six 
patents owned or controlled by Permutit, 
namely: 


SVeah) & Spel sae 2,191,063 Granted Feb. 20, 1940 
Smit ......... 2,205,635 Granted June 25, 1940 
Liebknecht ... 2,191,060 Granted Feb. 20, 1940 
Liebknecht ... 2,206,007 Granted June 25, 1940 
Vaughan ..... 2,190,853 Granted Feb. 20, 1940 
Riley 758: bee; 2,127,310 Granted Aug. 16, 1938 


Aluminate alleged that the patents were in- 


valid and were not infringed by it, and it 
prayed a declaratory judgment against Per- 
mutit to that effect. The answer and 
counterclaim of Permutit contained the al- 
legations necessary to present a suit for 
infringement by Aluminate of Permutit’s 
six patents and prayed dismissal of Alumi- 
nate’s petition, injunction, accounting of 
damages for infringement, and costs. Since 
the Smit patents issued to a Dutch corpo- 
ration, the Alien Property Custodian was 
permitted to intervene specially, but did not 
take part in the trial. On the trial Permu- 
tit assumed the burden as a plaintiff in a 
patent infringement case, and the court 
found on the pleadings and evidence that 
Permutit’s six patents were valid and that 
Aluminate infringed as to the claims identi- 
fied, directly and by inducing others to 
infringe, and also that Aluminate threat- 
ened infringement by its recommendations 
to purchasers of its products. From the 
judgment accordingly entered against it, 
Aluminate has appealed. 

[A portion of the opinion upholding the 
finding of the trial court, that the patents 
relating to softening water were valid, is 
omitted as not pertinent to the scope of the 
Service. | 
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[Defense Alleges Misuse of Patents] 


Aluminate also pleaded as a defense to 
Permutit’s counter-claim that Permutit mis- 
used its patents in attempting to obtain 
wrongful monopoly beyond the lawful scope 
of its patent monopoly. This defense was 
again urged upon a motion for new trial by 
Aluminate. The trial court made no spe- 
cific findings on the issue in its decision at 
the trial, but by its ruling on the motion 
denying the same in general terms, it found 
the issue against Aluminate. The matter 
has again been extensively briefed and ar- 
gued here, and we have examined the 
testimony relied on to show the alleged 
transgressions. 


[Limitations on Patent Monopoly] 


We recognize that the public has an in- 
terest in the restriction of patent monopoly 
within its lawful scope which the courts 
are alert to protect, and that even an in- 
fringer may raise the question of misuse, 
Morton Salt v. Suppiger, 314 U. S. 488-493; 
that a patentee may not use his patents to 
fix resale prices of a patented product after 
he or his licensee has once sold it, Ethyl 
Gasoline Corp. et al. v. Umted States, 309 
U. S. 436; neither mav the patentee impose 
as a condition of a license that the pur- 
chaser use unpatented supplies furnished by 
the patentee, Carbice Corp. v. American Pat- 
ents Corp., 283 U. S. 27, 33; Leitch Mfg. Co. 
v. Barber Co., 302 U. S. 458; Morton Salt 
Co. v. Suppiger, 314 U. S. 488; B. B. Chemi- 
cal Co. v. Ellis, 314 U. S. 495; nor lease ma- 
chines on condition that the lessee use only 
supplies furnished by the lessor. IJnterna- 
tional Machine Corp. v. United States, 298 
U. S. 131; nor may one company combine 
with its competitors in unlawful restraint of 
trade, Swift and Co. v. Umted States, 196 
U. S. 375; nor may the owner of patents 
under the guise of agency, fix the prices of 
patented articles at which the ‘agents’ sell, 
after the patentee has parted with the arti- 
cles when the arrangement is an agency in 
form only and not in fact, United States v. 
Masomite Corp., et al., 316 U. S. 265; nor 
may the patentee legally fix prices at which 
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the licensee may sell ‘patented’ articles 
where the patent is invalid, Sola Electric Co. 
v. Jefferson Co., 317 U.S. 173. 


[Evidence Insufficient to Show Unlawful 
Practices| 


But the testimony here was entirely in- 
sufficient to present any complete picture 
of just how Permutit carries on its business 
in Zeo-Karb under its patents. Its patents 
cover the process of manufacture, the prod- 
uct itself and the method of use, and we are 
not persuaded that its business practices 
have gone beyond its right to secure pecu- 
niary reward for the several monopolies 
lawfully accruing to it from its patents. 
Although it has not offered unrestricted li- 
censes to the public in general, neither its 
contracts shown to be in operation, nor its 
practices as testified to, substantiate Alumi- 
nate’s charges. The new and useful prod- 
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uct if offered by itself would mean nothing 
to the public. The method of use was in- 
geniously devised and duly patented, and 
so was the process of manufacture. The 
patent grants carry with them the right to 
exact compensation in respect to each. Ap- 
plicant’s contention that arguments and 
statements made on behalf of the patentees 
during the course of the proceedings in the 
patent office estop Permutit to sue for the 
infringements complained of appear to be 
without merit. The claims found to be in- 
fringed were each duly allowed in the pat- 
ent office and sustained upon sufficient evi- 
dence by the trail court and they determine 
the scope of the patents. Neither do we 
find any failure to disclaim barring Permu- 
tit’s right to maintain its action. 


[Judgment Affirmed] 
The judgment appealed from is affirmed. 


[757,335] Hutzler Bros. Co. v. The Remington-Putnam Book Co. 


In the Court of Appeals of Maryland. No. 81. 


30, 1945. 


October Term, 1944. Filed January 


Three Appeals Consolidated in One Record from the Circuit Court of Baltimore City. 


W. Conwell Smith, Judge. 


The trial court properly overruled a demurrer to a suit to enjoin sales of books at 


prices below those established in a fair trade contract, wnen the demurrer was based on 
a letter from defendant to plaintiff, which plaintitf exhibited with its bill of complaint, 
in which letter defendant charged that plaintiff was engaged in violation of the Sherman 
Anti-Trust Act. The charges made by defendant in such letter need not be taken as true 
for the purpose of the demurrer, when plaintiff exhibited the letter wih its bill of complaint 
merely for the purpose of showing defendant’s intention to disregard and violate the 
terms of the fair trade contract. Although the Schill decision, more than a year 
before, held that plaintiff was violating the Sherman Act, there is a presumption of law 
that plaintiff ceased its unlawful conduct and that its subsequent fair trade contract is in 
accordance with the law. 


See the Maryland Fair Trade Act, Vol. 2, | 8364.50. 


For appellant: S. Ralph Warnken and Charles Markell (Cook & Markell on the brief). 
For appellee: Michael F. Delea and James M. Hoffa. 
Argued before Margpury, C. J.; DELAPLAINE, CoLLINs, GRASON, MELVIN and HeEN- 


DERSON, JJ. 
[Suit to Enjoin Sales Below Fair Trade 
Prices] 
Grason, J.: Appellee, on the 3rd day of 


August, 1944, filed its bill in the Circuit 
Court of Baltimore City, against the appel- 
lant (both parties being corporations organ- 
ized and existing under the laws of this 
State), in which it prayed for a temporary 
and permanent injunction “enjoining and 
restraining it (appellant), its agents and em- 
ployees, from violating any of the terms of 
the contract entered into between the Rem- 
ington-Putnam Book Company (appellee), 
a retailer, and Harper & Brothers, a pub- 
lisher, and in particular restraining and 
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enjoining it, its agents and employees, from 
advertising, offering for sale, or selling any 
of the books to any customer which are 
published by Harper & Brothers, and which 
have been price protected by Harper & 
Brothers, at a price which is below the fair 
trade prices that are now in effect in the 
contract between your Complainant and 
Harper & Brothers”; and for general relief. 


[Charges of Bill] 


The bill, in substance, charges appellee 
is engaged in the business of retail sales of 
books, which is the principal source of its 
income, at 347 North Charles street, Balti- 
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more. The appellant operates, in Baltimore 
City, a large department store, one of its 
departments being a book department where 
books are sold at retail. By the Act of 1935, 
Chapter 212, the Legislature of this State 
enacted what is known as the “Fair Trade 
Act” and subsequently enacted amendments 
to the above law as contained in the follow- 
ing Acts: 1937, Chapter 239; 1939, Chapter 
248; 1941, Chapter 330; and 1943, Chapter 
803, (Flack Code, 1939, Article 83, sections 
102-110, and 1943 supplement, sections 111- 
115). It is averred that pursuant to the 
provisions of the Act and Amendments ap- 
pellee entered into a contract with Harper 
& Brothers, a publisher. By this contract 
appellee agreed with the publisher that it 
would not, during the life of the contract, 
advertise, offer for sale, or sell, at less than 
the fair trade price, to any customer, any of 
the publisher’s books for which the publisher 
had stipulated a minimum resale price. The 
fair trade price of the fair trade books shall 
be the list price (prices before discount) 
specified in the invoices sent to the book- 
seller, and all books published with a stip- 
ulated fair trade price will bear on the 
reverse side of the title page, figures repre- 
senting the month and year of the publi- 
cation and the presence of stich figures 
constitutes notice to all booksellers that a 
fair price has been stipulated for each such 
book. There were other averments that 
need not be set out. The original contract 
between appellee and the publisher was ex- 
hibited with the bill. It is charged that 
appellant was aware of the fact that appellee 
had entered into this contract with the pub- 
lisher and knew of the terms and conditions 
thereof, including the established fair trade 
price; but that notwithstanding, it repeatedly 
violated the terms of said contract, and dur- 
ing the lifetime of the contract has been 
advertising, offering for sale, and selling 
books that are price protected by the terms 
of the contract at a 25% discount, contrary 
to the Jaw of the state and in violation of 
the terms of this contract, and this notwith- 
standing that appellant has been requested 
to desist from the violations of the contract. 
It is averred that appellant entered upon a 
deliberate plan to violate the rights of ap- 
pellee in this contract, and in accordance 
with said plan has written to Harper & 
Brothers a letter under date of July 12. 1944, 
as follows: 


“As you doubtless know, since the final de- 
cision of the Court of Appeals in the case of 
Remington-Putnam Book Company v. Schill, cer- 
tain Baltimore stores have ignored the fair trade 
prices on your publications and have made and 
advertised sales at 15% below the list price. In 
the current telephone directory both Schill’s and 
Avon Book Shop have such advertisements. 

“We are compelled to meet this price com- 
petition. Since in the Schill case your fair trade 
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agreement has been held to be unlawful and 
unenforceable, it is no more enforceable against 
us than against Schill. Indeed the very fact 
that the agreement can not be enforced against 
Schill necessarily terminates the agreement so 
far as We are concerned.’’ 


A copy of this letter is exhibited with 
the bill. The bill then charges that an agent 
of appellant, the head of its book depart- 
ment, notified appellee that on Tuesday, 
July 18th, they were going to cut prices on 
books and that pursuant to said plan ap- 
pellant did, on Wednesday, July 19th, 1944, 
publish an advertisement in the morning 
“Sun” of that day, advertising a book that 
the appellant knew was price protected at 
$2.25, which is a discount of 25% below the 
fair trade price, which book the appellant 
knew was subject to the terms of the con- 
tract. It is charged that by offering of dis- 
counts on price protected books appellant is 
using its book department as a loss leader 
and that the continuance of such action on 
its part will ultimately mean the absolute 
loss to appellee of its business; that the 
prices of books are set by the publisher and 
that regardless of whether or not the books 
are sold at the stipulated resale price the 
publisher receives the same price for them 
regardless of the sale, so that by the con- 
tinuance of such practice the one who is 
most severely affected is appellee. It is 
averred that the plan of advertising and 
selling books by appellant referred to, is a 
deliberate and wilful act and is contrary to 
the spirit and letter of the provisions of the 
“Fair Trade Act” and constitutes unfair 
competition and results in severe damage to 
appellee in that the sale of said articles at a 
price less than stipulated in the contract 
tends to mislead the purchasing public into 
the belief that the prices charged by the 
appellee are exorbitant and excessive, and 
that the article forming the subject of said 
sale is worth much less than the amount 
demanded by appellee, pursuant to the pro- 
visions of the contract; and that such ads 
cause dissatisfaction among the public with 
the prices to be charged by appellee, pur- 
suant to the terms of the contract, and fur- 
ther brings into disrepute the actual market 
value of the articles affected; which are the 
property of appellee and tends to, and 
thereby does depreciate the value thereof. 
It is further charged that it is not possible 
for appellee to ascertain the loss and damage 
suffered by it as a result of the unlawful acts 
of appellant, or that it will continue to suffer 
if the violations practiced by appellant are 
permitted to continue, and if the practice is 
continued will result in irreparable loss and 
damage to the appellee by the destruction 
of its business and good will, and a pecu- 
niary compensation could not and would not 
afford appellee any adequate relief from the 
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wrongs complained of and against which 
wrongs appellee has no adequate remedy at 
law. This bill was sworn to. 


[Order Passed by Chancellor] 


On the aforegoing bill, exhibits and affidavit 
thereto the chancellor passed the following 
order: 

“On the aforegoing bill of complaint, Affidavit 
and Exhibits, it is this 3rd day of August, 1944, 
by the Circuit Court of Baltimore City OR- 
DERED that the Writ of Injunction be issued 
as prayed in said Bill of Complaint, on the 
filing by the Complainant of a Bond in the pen- 
alty of One Thousand dollars, with security to 
be approved by the Clerk of this Court; but 
liberty is hereby reserved to Defendant to move 
for the rescinding of this Order, or for a dis- 
solution of the Injunction to be issued as afore- 
said, at any time after the filing of its Answer 
to the said Bill of Complaint, on giving to the 
Complainant herein five days’ previous notice 
of such motion. And the Clerk of this Court is 
hereby directed to annex a copy of this Order 
to the Writ of Injunction.”’ 


[Proceedings Below and Appeal] 


The bond was filed by appellee, the in- 
junction issued and served on the day the 
bill was filed. On August 5th appellant 
moved to dissolve the injunction and rescind 
the order therefor, which was overruled on 
the 7th. On the 29th of August appellant 
filed a combined demurrer and answer to 
the bill. On September 26th the chancellor 
overruled the demurrer. On September 
27th, 1944, appellant appealed to this Court 
from: 1. The order of the chancellor passed 
on the 3rd day of August, 1944, directing 
the issuance of the injunction; 2. the order 
overruling appellant’s motion to dissolve in- 
junction and rescind the order therefor; and 
3. the order of September 26, 1944, over- 
ruling appellant’s demurrer to the bill of 
Ses This ruling we will first con- 
sider. 


[Contentions of Defendant-Appellant] 


The demurrer asserts first that the bill 
does not state a case that entitles appellee 
to any relief against appellant. The specific 
ground for the demurrer is based on the 
decision of this Court in the case of Schill 
v. Remington-Putnam Book Co. (appellee in 
this case), decided April 8, 1943, 182 Md. 
153, 31 A. 2d 467. Without quoting the 
demurrer, it may be stated it charges that 
the decision in that case established that the 
contract here involved is unlawful, and being 
unlawful it is not enforceable against the 
appellant. It also asserts that appellee’s 
contract involved ifi the Schill case having 
been declared by this Court to be illegal, it 
was incumbent on the appellee to charge in 
the bill that it has ceased the unlawful prac- 
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tice which was condemned by the decision 
in that case. It further asserts that it was 
necessary for the appellee to charge in the 
bill in this case that it was exerting all 
reasonable effort to see that its contract was 
observed by other book stores selling the 
publisher’s books in the Baltimore area. | 

The appellant contends the contract in 
this case is tainted with the same illegality 
as the contract involved in the Schill case; 
and, therefore, the bill is bad because: (1) 
it does not allege that appellee has purged 
itself of its illegal practice; and (2) because 
it fails to aver it is using all reasonable 
means to cause other sellers of publisher’s 
books in the Baltimore area from persisting 
in violating the contract here involved. 


[Law Presumes that Plaintiff-Appellee Ceased 
Unlawful Conduct] 


All of the contentions of the appellant are 
based on its letter of July 12, 1944, to Harper 
& Brothers, and it is urged that the matters 
asserted therein must be taken as true for 
the purpose of the demurrer, because it is 
exhibited with the bill and is a part thereof. 
While matters contained in an instrument 
exhibited with a bill of complaint will, as a 
general rule, be taken as true, it can be said 
that a legal principle carried to the extreme 
would sometime lead to injustice. This 
letter interprets the decision in the Schill 
case, and asserts that the illegal business 
relations which appellee had with Simon and 
Schuster, Incorporated, are the same busi- 
ness relations which appellee has with the 
publisher in this case. This is a conclusion, 
based on inference, and is not a fact. The 
assertion contained in the letter, that Schill 
and the Avon Book Shop are violating the 
contract here involved, necessarily is sec- 
ondary and hearsay. What we have is a 
letter written to a party to a fair trade con- 
tract containing the opinion of the writer 
with reference to the law, charging matters 
it asserts as true, in justification for violat- 
ing the contract. When this letter is exhib- 
ited with the bill for the purpose of showing 
the intention to wilfully disregard and to 
violate the terms of the contract, upon de- 
murrer to the bill, the writer of the letter 
says, that the legal inference and other mat- 
ters contained in the letter must be taken as 
true, and, if taken as true, that the appellee’s 


bill is bad. We do not think any rule of law 


can be carried to this extreme. The letter is 
nothing more than a self-serving declaration. 
It admits its intention to commit the act, 
but justifies its commission. It is, in effect, 
a plea of confession and avoidance, and the 
matter of avoidance is, or course, self-serv- 
ing. To adopt the contention of the appel- 
lant would be to hold that it could add the 
contents of this letter to appellee’s bill and 
take advantage of such addition for the pur- 
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pose of having the bill declared bad on de- 
murrer. Manifestly this cannot be done. 
We are not impressed with the argument 
that once a violator of the law one is always 
a violator of the law. The contract in this 
case is dated the 23rd day of June, 1944. The 
parties to it are not the same as the parties 
to the contract involved in the Schill case. 
The decision in that case was handed down 
by this Court on April 8, 1943. The con- 
tractual relations between appellee and the 
publisher were, therefore, entered into more 
than one year after the decision in the Schill 
case. The law presumes that every man 
will conduct his business in conformity with 
the law and when a given transaction is de- 
cided to be unlawful, it is a fair presumption 
that the parties involved will reform their 
behavior to conform to legal standards. We 
think that there is a presumption of law that 
appellee ceased its conduct condemned in the 
Schill case and that its contract and business 
relations with the publisher in this case are 
presumed to be in accordance with the law 
announced in the decision in that case. We 


find no legal infirmity apparent on the face 
of the bill, and there was no abuse of dis- 
cretion by the Chancellor in granting the 
temporary injunction. 


[No Error in Granting Injunction] 


What we have said is directed to the legal 
question involved. The appellant is free to 
prove any facts that would legally justify the 
refusal of the relief prayed. From what we 
have said, it follows, there was no error in 
the Chancellor’s action in granting the in- 
junction without notice, nor in his refusal to 
quash the injunction and rescind his order 
directing its issue. 

There was reference in the demurrer that 
the affidavit to the bill was effective. This 
affidavit does not appear in the record and 
as the matter was not referred to in the 
appellant’s brief we deem it to be waived. 


[Orders Affirmed and Cause Remanded] 


Orders affirmed, with costs to appellee, and 
case remanded for further proceedings. 


{1 57,336] Crosby Steam Gage & Valve Company v. Manning, Maxwell & Moore, Inc. 


United States, Intervenor-Defendant. 


In the District Court of the United States for the District of Massachusetts. 


Civil 


Action 2267. Dated and filed February 1, 1945. 


In a suit on patents, the defense of defendant and the United States as Intervenor- 
Defendant, based on the Sherman Anti-Trust Act, is upheld. Plaintiff consents to a 
judgment enjoining it from asserting any rights under any provision of any agreement 
purporting to grant rights under the Crosby relief valve patents, where such provision fixes 
the selling price or restricts the field of use of relief valves or requires payment of royalties, 
except that reasonable royalties may be required for use of the patents during the period 
between the end of the war emergency and January 14, 1947. Plaintiff is required, for the 
duration of the emergency, to issue to any applicant, without royalty or restriction, a license 
to use the patents involved, and, for the period between the end of the emergency and 
January 14, 1947, to issue to any applicant, a license at a reasonable royalty. 

See the Sherman Act annotations, Vol. 1, 7 1530.50, 1590. 


For plaintiff: Hector M. Holmes, Boston, Mass. 


For defendant: Frederick A. Tennant and Nathan Heard, Boston, Mass., Samuel E. 
Darby, Jr., New York, N. Y. 

For U. S.: Tom C. Clark, Asst. Atty. Gen., Samuel S. Isseks, Spec. Asst. to Atty. 
Gen., Melville C. Williams, Spec. Atty., and Edmond J. Ford, Spec. Asst. to Atty. Gen., 
Boston, Mass. Judgment consented to by Wendell Berge, Asst. Atty. Gen., Seymour D. 
Lewis, Spec. Asst. to Atty. Gen., Francis R. Shields, Spec. Atty. 


ARTHUR D. HEALEY, United States District Judge. 


Final Judgment 30, 1943; said defendant having appeared 


[Proceedings in Case} 


Crosby Steam Gage & Valve Company 
having filed its complaint in the Superior 
Court of Massachusetts on March 6, 1943; 
the action based upon such complaint having 
been removed to this Court by defendant 
Manning, Maxwell & Moore, Inc., on March 
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and filed its answer to such complaint deny- 
ing the substantive allegations thereof, and 
having also filed its counterclaim against the 
plaintiff ; defendant-intervenor, United States 
of America, pursuant to an order of this 
Court made on October 23, 1943, granting a 
motion to intervene, having appeared and 
filed its answer to said complaint denying 
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the substantive allegations thereof and hav- 
ing also filed its counterclaim against said 
plaintiff and defendant; the plaintiff and de- 
fendant having severally filed their answers 
to defendant-intervenor’s counterclaim deny- 
ing the substantive allegations thereof; and 
plaintiff and intervenor-defendant by their 
respective attorneys herein having consented 
to the entry of this final judgment herein; 


[Judgment on Consent of All Parties] 


Now, therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law or 
any admission of any party as to any such 
issue herein, and upon consent of all parties 
hereto, it is hereby 


Ordered, adjudged and decreed that: 


[Jurisdiction, Cause of Action and Defenses] 


1. The Court has jurisdiction of the sub- 
ject matter hereof and of all of the said 
parties hereto; the answer of said intervenor- 
defendant states a bar to the cause of action 
recited in said complaint; the counterclaim 
of said intervenor-defendant states a cause 
of action against the plaintiff herein; and 
the defenses set up in said answer and the 
cause of action stated in said counterclaim 
are based upon the Act of Congress of July 
2, 1890, entitled “An Act to protect trade 
and commerce against unlawful restraints and 
monopolies,’ and acts amendatory to and 
supplementary of said Act. 


[Patents Involved] 


2. (a) Whenever the term “Crosby relief 
valve patents” is used herein, it shall be 
deemed to denote the following patents as- 
signed to the plaintiff, Crosby Steam Gage 
& Valve Company and any and all reissues, 
extensions and renewals of said patents: 
Raymond patent 1,685,866, issued October 2, 
1928; Raymond patent 1,696,452, issued De- 
cember 25, 1928, and Coffin patent 1,743,430, 
issued January 14, 1930; 


[War Emergency] 


(b) Whenever the term “present emer- 
gency” is used herein, it shall be deemed to 
denote the existing state of war between the 
United States and Germany and Japan, and 
whenever the term “duration of the present 
emergency” is used herein, it shall be deemed 
to include the period ending with the cessa- 
tion of hostilities between the United States 
and each and both of said nations pursuant 
to an armistice or unconditional surrender 
previously signed or made, and an additional 
period of six months immediately following 
such period. 
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[Agreement Cancelled] 


3. The agreement dated July 23, 1935 
between Crosby Steam Gage & Valve Com- 
pany and the predecessor of Manning, Max- 
well & Moore, Inc., together with all 
agreements amendatory thereto be, and 
they hereby are, cancelled; and Crosby 
Steam Gage & Valve Company, its suc- 
cessors, subsidiaries, assigns, officers, directors, 
agents and employees, and all persons acting 
or claiming to act under, through or for it, and 
each of them, be and hereby is enjoined and 
restrained from reinstating said agreement 
or any amendment thereto and from reviving, 
by any arrangement, plan or program, the 
operation or effects of said agreement or 
any amendment thereto. 


[Recognition of Certain Agreements Enjoined} 


4. Crosby Steam Gage & Valve Company, 
its subsidiaries, successors, assigns, officers, 
directors, agents and employees, and all per- 
sons acting or claiming to act under, through 
or for it, and each of them be, and hereby 
is, enjoined and restrained from recognizing, 
performing or asserting any rights under 
any provision of any agreement, or amend- 
ment thereto, purporting to grant rights 
under the Crosby relief valve patents, in- 
cluding the agreement dated April 12, 1943 
between Crosby and the Chas. M. Bailey 
Company, where such provision fixes the 
selling price or restricts the field of use of 
relief valves embodying inventions covered 
by said patents or requires payment of roy- 
alties for the use of inventions covered by 
said patents, provided that the payment of 
reasonable royalties may be required for the 
use of inventions covered by said patents 
for the period specified in sub-paragraph (b), 
of Paragraph 5. 


[Issuance of Licenses Required] 


5. Crosby Steam Gage & Valve Company, 
its subsidiaries, successors, assigns, officers, 
directors, agents and employees, and all per- 
sons acting or claiming to act through or 
for it, and each of them, be and hereby is 
ordered, directed and required: 


(a) To issue to any applicant, for the 
duration of the present emergency and with- 
out royalty or charge of any kind, and with- 
out any restriction whatsoever, a license to 
make, use and vend the embodiments of 
the inventions covered by any of said Crosby 
relief valve patents; 

(b) To jssue to any applicant, at a rea- 
sonable royalty, and without any restriction 
whatsoever, for the period, if any, included 
between the end of the present emergency 
and January 14, 1947, a license to make 
use and vend the embodiments of the in- 
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ventions covered by any of said Crosby 
relief valve patents which may be unex- 
pired during such period. 


[Suit on Patents Enjoined] 


6. Crosby Steam Gage & Valve Company, 
its subsidiaries, successors, assigns, officers, 
directors, agents and employees, and all per- 
sons acting or claiming to act through or for 
it, and each of them be, and hereby is, en- 
joined from attempting by suit or otherwise 
to collect royalties, license fees, damages or 
profits for the past use of inventions cov- 
ered by the Crosby relief valve patents. 


[Access to Records and Interviews] 


7. For the purpose of securing compliance 
with this decree, duly authorized representa- 
tives of the Department of Justice shall, on 
written request of the Attorney General, or 
an Assistant Attorney General, be permitted 
(1) access, during the office hours of Crosby 
Steam Gage & Valve Company, to all books, 
ledgers, accounts, correspondence, memo- 
randa, and other records and documents in 
the possession or under the control of said 
company, relating to any matters contained 
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in this decree, (2) without restraint or in- 
terference from Crosby Steam Gage & Valve 
Company, to interview officers or employees 
of said company, who may have counsel 
present, regarding any such matters: Pro- 
vided, however, that information obtained by 
the means permitted in this paragraph shall 
not be divulged by any representative of 
the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice except in the 
course of legal proceedings for the purpose 
of securing compliance with this decree in 
which the United States is a party or as 
otherwise required by law. 


[Jurisdiction Retained] 


8. Jurisdiction of this cause is retained 
for the purpose of enabling any of the par- 
ties to this decree to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate for 
the construction or carrying olit of this de- 
cree, for the modification or termination of 
any of the provisions thereof, for the en- 
forcement of compliance therewith and for 
the punishment of violations thereof. 


{7 57,337] Samuel Perloff, Harry Perloff, Earl Perloff and Morris Perloff, d. b. a. 
Atlantic Packing Company, and Atlantic Packing Company, Distributors, v. Federal Trade 


Commission. 


In the United States Circuit Court of Appeals for the Third Circuit. 
October Term, 1944. Filed February 23, 1945. 


No. 8466 
As amended March 2, 1945, 


On Petition to Review an Order of the Federal Trade Commission. 
A Federal Trade Commission order, which prohibited wholesale grocers from using 


the name “Atlantic Packing Company” in connection with the sale or distribution of any 
food product which is not packed by them, is affirmed. The addition of the word “Dis- 
tributors” to the name “Atlantic Packing Company” is insufficient to correct the erroneous 
impression which might be conveyed through use of the name “Atlantic Packing Com- 


pany” alone. 


See Federal Trade Commission Act annotations, Vol. 2, ] 6670.54. 

Affirming Federal Trade Commission’s cease and desist order in Dkt. 4822. 

For petitioners: Everett Sanders, Washington, D. C. 

For respondent: Donovan R. Divet, Washington, D. C. 

Before GoopricH and McLAuGHLIn, Circuit Judges, and KirKPATRICK, District Judge. 


[Petition to Review and Set Aside Order] 


McLAuGHLIN, Circuit Judge: This matter 
concerns a petition to review and set aside 
a cease and desist order of the Federal 
Trade Commission which prohibits the peti- 
tioners from using any trade name contain- 
ing the word “Packing” in connection with 
products not packed by them. 


[Petitioners Engaged in Wholesale Busi- 
ness of Canned Foods] 


The petitioners are wholesale grocers, 
with their principal office in Philadelphia, 
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Pennsylvania and three branches in Chester, 
Wilkes-Barre and Shenandoah, all in Penn- 
sylvania. They sell only to retailers and 
not to consumers direct. They have been 
engaged in the wholesale business of canned 
foods in commerce since 1922. Three to 
three and one-half of their business is inter- 
state. They themselves, pack and distribute 
certain dried food. They do not own or 
operate any canneries. Their practice on 
canned foods is to purchase such products 
from canners. Labels for the goods are 
furnished the canners by the petitioners 
and affixed to the containers for the goods 
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by the canners. On some of those labels, 
petitioners use the name “Atlantic Packing 
Company, Distributors.” 


[ Petitioners’ Use of Word “Packing” 
Misleading] 


The Commission found that name to be 
erroneous and misleading as applied to 
those items which the petitioners do not 
pack, as the word “Packing” in the name 
constitutes a representation that such items 
are packed by petitioners. It also found 
that there is a preference on the part of 
a substantial number of dealers for dealing 
with packers direct, rather than with con- 
cerns which do not pack their products 
but are merely distributors. Further, that 
the use of the name has a tendency and 
capacity to mislead and deceive a substan- 
tial number of dealers with respect to peti- 
tioners’ business status and the origin of 
petitioners’ products, and the tendency and 
capacity to cause such dealers to purchase 
petitioners’ products as the result of the 
erroneous and mistaken belief so engendered. 
In consequence thereof, that substantial 
trade has been diverted unfairly to the peti- 
tioners from their comnpetitors, among whom 
are those who do not misrepresent their 
business status or the origin of their prod- 
ucts. As a result, the Commission concluded 
that: 

“The acts and practices of the respondents 
[petitioners here] as herein found are all to 
the prejudice of the public and of respondents’ 
competitors and constitute unfair methods of 
competition in commerce and unfair and decep- 
tive acts and practices in commerce within the 
intent and meaning of the Federal Trade Com- 
mission Act.”’ 


[Testimony of Housewives] 


A total of ten witnesses testified at the 
Commission hearing. Three of these were 
connected with the petitioners. There were 
three eonsumer witnesses; all of them house- 
wives. The other four were wholesale 
grocers. One of the consumers, Mrs. Freda 
Bruck, thought the label “Atlantic Packing 
Company” was “the company that packs 
and distributes.” She would prefer to buy 
direct from packers if that could be done, 
because it is cheaper. The next housewife 
thought the label “would come right from 
the packing house.” The last consumer 
witness understood “* * * that they [Atlantic] 
packed them and distributed them.” She 
said, “I should think that if they packed 
them that I might [word does not 
appear in record] them reasonably. I don’t 
know. Of course I have to go where I can 
get them cheaper. I try to go when I 
can get something reasonably.” Both this 
witness and Mrs. Freda Bruck, on cross 
examination, said that they expected to pay 
retail prices in retail stores. 
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[Testimony of Wholesalers] 


The first wholesaler witness on being 
shown one of the labels in question, thought 
at first, that “Atlantic” was the packer; 
then, seeing the word “Distributors,” said 
that “Atlantic” was the distributor, not the 
packer. He thought the public would be 
deceived by the label. The second whole- 
saler, shown the label, stated he “would say 
that Atlantic was the distributor, not the 
packer.” He did not think the public would 
understand the label. The third wholesaler, 
from the label, assumed that “Atlantic”? was 
the packer, or packer and distributor. The 
last such witness preferred to buy from 
packers, as having more responsibility than 
“x & & the dealer from whom you buy it 
second hand.” Examining one of the labels 
he said that from the word “Distributors” 
he would assume that “Atlantic” had not 
packed the goods. 


[Description of Label] 


Copies of three of the labels in evidence 
are printed in the record. In all three, the 
name “Atlantic Packing Company” is on 
a line by itself and in larger type than the 
word “Distributors” which appears beneath 
it. There is testimony by Earl Perloff, one 
of the petitioners, that they now put the 
word “Distributors” in as large type as 
“Atlantic Packing Company.” 


[Commussion’s Finding as to Misuse of 
Name Supported by Five Witnesses] 


As seen, all three consumer witnesses 
and two of the four wholesalers affirma- 
tively support the Commission’s finding that 
the name “Atlantic Packing Company” is 
erroneous and misleading as applied to those 
items which the petitioners do not pack. 
In addition, the labels speak for themselves. 
As used, it can be reasonably implied that 
the particular goods so labeled have been 
at least packed by the company. This is 
not negatived by the word “Distributors” 
on the line below, whether the latter word 
is in the same or in smaller type than the 
name of the company. Packing and dis- 
tributing are two different, but not inconsistent 
activities. The business of the petitioners 
themselves shows that a concern may en- 
gage in cither or in both. The characteri- 
zation of a “Packing” company as a distributor 
is not a representation that it is not a packer. 
This is again indicated by the practice of 
the petitioners who both pack and distribute 
certain dried foods which carry the same 
type of label as the canned or bottled goods 
not packed by the petitioners. 
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[Question as to Whether Label Is Proper 
Under Federal Food and 
Drug Regulation] 


The petitioners urge that the label is in 
accord with the pertinent Federal Food and 
Drug Act regulation.*. There is no evidence 
in the record of approval of the label by any 
authority whatsoever under the Food and 
Drug Act. From a reading of Regulations 
(a) and (d) under Section 343, it is most 
questionable that the label legend is a proper 
one under that Act. Regulation (a), quoted 
in the footnote, provides that where the food 
is not manufactured by the person whose 
name appears on the label, the name shall 
be qualified by a phrase which reveals the 
connection such person had with such food, 
such as “Manufactured for and packed by 
ee ee Distributed Dyaneaeert COLLOther 
similar phrase which expresses the facts; 
and (d) expressly states that the require- 
ment that the label shall contain the name 
and place of business of the manufacturer, 
packer or distributor shall not be considered 
to relieve any food from the requirement 
that its label shall not be misleading in any 
particular. However, since compliance with 
the Food and Drug Act is not an issue in 
this appeal, it is sufficient to say that there 
is no conflict on the instant facts between 
that Act and the decision of the Federal 
Trade Commission. 


[No Testimony that Competitors Were 
Injured by Petitioners] 


It is contended on behalf of the peti- 
tioners that diversion of commerce to the 
petitioners from other competitors was not 
proved. That the petitioners had competi- 
tion, was testified to by Earl Perloff, one 
of the petitioners; but there was no affirma- 
tive testimony that competitors were in- 
jured. We do not see that the latter is 
material under the Fair Trade Act. The 
jurisdiction of the Commission in cases of 
unfair trading is recognized, regardless of 
whether it is the public in general, or a 
particular class of competitors, whose inter- 
est demands the suppression of the practice 
complained of. Pep Boys v. Federal Trade 
Commission, 122 F. 2d 158 (C. C. A. 3). 
In Federal Trade Commission v. Artloom 
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Corporation, 69 F. 2d 36 (C. C. A. 3) this 
Court said at page 38: 

“The premise of misbranding being supported 
by the Commission’s ‘indings, the conclusion 
follows that when the respondent sold its mis- 
branded rugs in commerce, it thereby harmed 
its competitors and deluded the ultimate con- 
sumers.”’ 


See also Federal Trade Commission uv. 
Raladam Company, 316 U. S. 149. 


[Petitioner’s Company Name Has Tendency 
to Decewe Public] 


It is also asserted that the allegation in 
the complaint that the petitioners deceived 
the public into thinking the product was 
packed by the “Atlantic Packing Company” 
and, therefore, was (a) more uniform in 
quality and (b) cheaper in price, was not 
proved. The petitioners stress the proposi- 
tion that no actual purchaser of “Atlantic” 
products testified as to being deceived, but 
it is enough that the name has both the 
capacity and tendency so to do. Jacob Siegel 
v. Federal Trade Commission, — F. 2d — 
(C. C. A. 3). The evidence shows that all 
of the consumer witnesses and one of the 
four wholesalers testifying, thought the label 
meant that the goods had been packed by, 
or both packed and distributed by, “Atlantic.” 
Another of the wholesalers was of that 
opinion when he first saw the label. Two of 
the dealers thought that the public would 
be deceived or would not understand the 
labels. While there was no affirmative ‘evi- 
dence as to packers’ goods being more 
uniform in quality, Ruskin, one of the 
wholesale grocers, did say that he preferred 
obtaining foods from packers, as more re- 
sponsible, than buying from dealers second 
hand. There was an indication for prefer- 
ence of packers’ goods because they were 
cheaper, from the evidence of two of the 
consumers. It is true that no retailers testi- 
fied; but with consumers being deceived, it 
follows that in supplying retailers with such 
labeled goods, the retailers were furnished 
with the opportunity of misleading the pub- 
lic into thinking that they were obtaining 
packers’ products. It is to be remembered 
that the public was and is the ultimate pur- 
chaser of the goods. 


1 Federal Food, Drug and Cosmetic Act, 21 U.S. C. A. 343 reads: 
“A food shall be deemed to be misbranded * * * (e) If in package form unless it bears a label 


containing (1) the name and place of business of the manufacturer, packer or distributor; 


* *# &? 


Regulation (a) under this Section, 31 C. F. R. Cum. Sup. 2.8 reads: 


“Where a food is not manufactured by the person whose name appears on the label, the name 
shall be qualified by a phrase which reveals the connection, such person has with such food, such 
as ‘Manufactured for and Packed by .......-..- poe Distributedub yaa sr cot.» ’ or other similar phrase 
which expresses the facts.”’ 
Regulation (d) under the same Section, 21 C. F. R. Cum. Sup. 2.8 reads: 

“The requirement that the label shall contain the name and place of business of the manufacturer, 
packer, or distributor shall not be considered to relieve any food from the requirement that its 
label shall not be misleading in any particular.”’ 
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[Use of Word “Distributors” Not Sufficient 
to Apprise Prospective Purchases] 


Petitioners insist that the alleged qualify- 
ing word “Distributors” takes care of the 
situation here presented and cite Federal 
Trade Commission v. Royal Milling Co., 288 
U. S. 212; N. Fluegelman & Co., Inc. vw. 
Federal Trade Commission, 37 F. 2d 59 
(C. C. A. 2) and Sheffield Silver Co. v. Fed- 
eral Trade Commission, 98 F. 2d 676 
(C. C. A. 2). As to this, the Commission 
said in its finding: 


“It is urged by respondents that the use of 
the word ‘Distributors’ in connection with the 
trade name on the labels is sufficient to apprise 
prospective purchasers of the fact that respond- 
ents are merely distributors rather than packers 
of the canned goods, and that the use of this 
word corrects any erroneous impression which 
might otherwise be conveyed through the use 
of the trade name, The Commission is of the 
opinion, however, that this position is not well 
taken, as prospective purchasers could reason- 
ably conclude that respondents are both the 
packers and the distributors of the products. 
Moreover, as the same words appear on the 
labels for both the dry commodities which are 
packed by respondents and the canned goods 
which are not packed by them, it is impossible 
for the prospective purchaser to determine from 
the label whether the particular item is packed 
by respondents or merely distributed by them.’’ 


[7 57,338] United States v. Frankfort Distilleries, Inc. 
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[Cases Cited] 


Since the Royal Milling case [supra] the 
Supreme Court has indicated in a number 
of decisions, involving principally labor 
board and tax cases, that in the absence 
of abuse of discretion, the matter of remedy 
is for the administrative agency. Medo v. 
Labor Board, 321 U. S. 678, and cases there 
cited. The Second Circuit has followed this 
in a series of Fair Trade cases since the 
Fluegelman and Sheffield decisions and start- 
ing with Herzfield v..Federal Trade Com- 
mission, 140 F. 2d 207. To the same effect, 
Jacob Siegel Company v. Federal Trade Com- 
mission [supra] in this Circuit and American 
Power and Light Co. v. Securities and Ex- 
change Commussion, 141 F. 2d 606 in the 
First Circuit. 


[Order to Cease and Desist Use of 
Word “Packing” Affirmed] 


The Commission, in holding that the word 
“Distributors” does not correct any wrong 
impression which might otherwise be con- 
veyed through the use of “Atlantic Packing 
Company,” clearly did not abuse its discre- 
tion. There is ample support in the evidence 
for its decision that the name “Atlantic 
Packing Company, Distributors” is errone- 
ous and misleading as applied to those items 
which the petitioner does not pack. The 
order of the Commission is affirmed. 


No. 523. 
No. 524. 
No. 525. 


No. 527. 
No. 528. 


Nos. 523-530, October Term, 1944. 


On writs of certiorari to the United States Circuit Court of Appeals for the Tenth 


Circuit. 


Convictions of liquor producers, wholesalers, and retailers of conspiring, in violation 


of the Sherman Act, to raise the retail prices in Colorado of liquors and wines, by raising 
retail markups and margins of profit, are affirmed. The Miller-Tydings Amendment to 
the Sherman Act does not permit combinations of business men to coerce others into 
making fair trade contracts, nor does the Colorado Fair Trade Act permit such com- 
binations, Whatever may be the rights of an individual producer under the Miller- 
Tydings Amendment to make price maintenance contracts or to refuse to sell his goods 
to those who will not make such contracts, a combination to compel price maintenance 
in commerce among the states violates the Sherman Act. 


‘The fact that the ultimate object of the conspiracy charged was the fixing of local 
retail prices does not remove the conspiracy from the scope of the Sherman Act when 
the combination concerned itself with the type of contract used in making interstate 
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sales, and its coercive power was used to compel producers of alcoholic beverages out- 
side of Colorado to enter into price maintenance contracts, and the boycott used did not 
merely affect local retail business. Convictions of conspiracy to restrain interstate com- 
merce are affirmed when the conspirators used local purchasing power to force producers 


making interstate sales to fix fair trade prices against their will. 


See the Sherman Act annotations, Vol. 1, {| 1021.539, 1021.58i; the Resale Price Maintenance 
Commentary, Vol. 2, { 7076; and the Colorado Fair Trade Act, Vol. 2, {| 8084. 


Reversing 144 Fed. (2d) 824, reported at 157,286, ante. 


For petitioner: Charles Fahy, Solicitor General; Wendell Berge, Assistant Attorney 
General; Edward H. Levi, Charles H. Weston, and Matthias N. Orfield, Special Assistants 


to the Attorney General. 


For respondent: Thomas Kiernan, Ralph T. Heymsfeld, George R. Beneman, J. 
Sydney Stone, Daniel L. Street, Newell W. Ellison, A. H. Stuart, Robert S. Marx, C. 
Frank Reavis, Charles Rosenbaum, W. Crosby Roper, Jr. 


Amicus Curiae for the State of Colorado: Gail L. Ireland, Attorney General; George 


K. Thomas, Assistant Attorney General. 


Mr. Justice Black delivered the opinion of the Court. 
dered a concurring opinion, in which Mr. Justice Roberts concurred. 


Mr. Justice Frankfurter ren- 
The Chief Justice 


took no part in the consideration or decision of this case. 


[Question as to Restraint of Interstate 
Commerce] 


Mr. Justice Brack: Respondents are pro- 
ducers, wholesalers, and retailers, of alco- 
holic beverages, who were indicted in a 
federal district court for having conspired 
and combined to restrain commerce in viola- 
tion of Sec. 1 of the Sherman Act as 
amended. 26 Stat. 209; 50 Stat. 693. Their 
demurrers and motion to quash having been 
overruled, respondents pleaded nolo conten- 
dere to one count of the indictment. On 
these pleas they were adjudged guilty by 
the District Court and fined. 47 F. Supp. 
160. The Circuit Court of Appeals re- 
versed, on the ground that the indictment 
failed to show that the conspiracy charged 
was in restraint of interstate commerce. 144 
F, 2d 824. The importance of the questions 
involved prompted us to grant certiorari.* 


[Allegations of Indictment] 


The indictment alleged that 98% of the 
spiritous liquors and 80% of the wines con- 
sumed in Colorado were shipped there from 
other states. The annual shipments into the 
state were 1,150,000 gallons of liquors and 
800,090 gallons of wine. Seventy-five per 
cent of these beverages were handled by the 
defendant wholesalers. Respondents were 
charged with conspiring, in violation of the 
Sherman Act, to raise, fix and maintain the 
retail prices of all these beverages by rais- 
ing, fixing, and. stabilizing retail markups 
and margins of profit. 

To accomplish the, objects of the conspiracy, 
it is alleged that they adopted the following 
course of action. All of the respondents 
agreed amongst themselves to (1) discuss, 
agree upon and adopt arbitrary non-com- 
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petitive retail prices, markups, and margins 
of profit; (2) defendant retailers and whole- 
salers agreed to persuade and compel pro- 
ducers to enter into fair trade contracts on 
every type and brand of alcoholic beverage 
shipped into the state, thereby to establish 
arbitrarily high and non-competitive retail 
markups and margins of profit, agreed upon 
by defendants; (3) the retailers were to pre- 
pare and adopt forms of fair trade contracts, 
and agree with producers and wholesalers 
upon these forms; (4) a boycott program 
was adopted by all of the defendants under 
which retailers would refuse to buy any of 
the beverages sold by wholesalers or pro- 
ducers who refused to enter into or enforce 
compliance with the terms of the price fix- 
ing agreements, and non-complying retailers 
would be denied an opportunity to buy the 
goods of the defendant producers and 
wholesalers. Machinery was set up to make 
the boycott program effective. 


[Indictment Indicates Traditional Restraint 
of Trade} 


The facts alleged in the indictment, which 
stand admitted on demurrer, and on the 
plea of nolo contendere, indicate a pattern 
which bears all the earmarks of a traditional 
restraint of trade. The participants are pro- 
ducers, middlemen, and retailers. They 
have agreed among themselves to adopt a 
single course in making contracts of sale 
and to boycott all others who would not 
adopt the same course. 


[Combination Not Within Protection of 
Miller-Tydings Amendment] 


The effect, and if it were material, the 
purpose of the combination charged, was to 
fix prices at an artificial level. Such com- 
binations, affecting commerce among the 
states, tend to eliminate competition, and 
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violate the Sherman Act per se. United 
States v. Socony Vacuum Co., 310 U. S. 150, 
223-224. Price maintenance contracts fall 
under the same ban, Ethyl Gasoline Corp. v. 
United States, 309 U. S. 436, 458, except as 
provided by the 1937 Miller-Tydings Amend- 
ment to the Sherman Act. 50 Stat. 693. 
The combination charged against respond- 
ents does not fall within this exception. It 
permits the seller of an article which bears 
his trade mark, brand, or name, to prescribe 
a minimum resale price by contract, if such 
contracts are lawful in the state where the 
resale is to be made and if the trademarked 
article is in free and open competition with 
other articles of the same commodity. This 
type of “Fair Trade” price maintenance 
contract is lawful in Coiorado. Session 
Laws of Colorado, 1937, Chap. 146. But the 
Miller-Tydings Amendment to the Sherman 
Act does not permit combinations of busi- 
ness men to coerce others into making such 
contracts, and Colorado has not attempted 
to grant such permission. Both the federal 
and state “Fair Trade” Acts expressly pro- 
vide that they shall not apply to price 
maintenance contracts among producers, 
wholesalers and competitors. It follows that 
whatever may be the rights of an individual 
producer under the Miller-Tydings Amend- 
ment to make price maintenance contracts 
or to refuse to sell his goods to those who 
will not make such contracts, a combination 
to compel price maintenance in commerce 
among the states violates the Sherrnan Act. 
United States v. Bausch & Lomb Co., 321 
U. S. 707, 719-723. United States v. Univis 
Lens Co. 316 WU. S.-241 252-253.) Conse- 
quently, respondents were properly con- 
victed, unless as they argue, their conduct 
is not covered by the Sherman Act, either 
because the price fixing applied only to re- 
tail sales which were wholly intrastate, or 
because the state’s power to control the 
liquor traffic within its boundaries makes 
the Sherman Act inapplicable. 


[Application of Sherman Act to 
Local Conduct] 


These two questions thus posed relate to 
the extent of the Sherman Act’s application 
to trade restraints resulting from actions 
which take place within a state. In resolv- 
ing them, there is an obvious distinction 
to be drawn between a course of con- 
duct wholly within a state and conduct 
which is an inseparable element of a larger 
program dependent for its success upon 


2 Industrial Association of San Francisco v. 
United States, 268 U. S. 64; Levering & Gar- 
rigues Co, v. Morrin, 289 U. S. 103; United 
Leather Workers v. Herkert & Meisel Trunk 
Co., 265 U. S. 457; cf. Local 167 v. United States, 
291 U. S. 293, 297 and United States v. Hutche- 
son, 312 U. S. 219. 
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activity which affects commerce between 
the states. It is true that this Court has 
on occasion determined that local conduct 
could be insulated from the operation of the 
Anti-Trust laws on the basis of the purely 
local aims of a combination, insofar as those 
aims were not motivated by the purpose of 
restraining commerce, and where the means 
used to achieve the purpose did not directly 
touch upon interstate commerce. The cases 
relied upon by respondents” fall within this 
category. All of them involved the appli- 
cation of the Anti-Trust laws to combina- 
tions of businessmen or workers in labor 
disputes, and not to interstate commercial 
transactions. On the other hand, the sole 
ultimate object of respondents’ combination 
in the instant case was price fixing or price 
maintenance. And with reference to com- 
mercial trade restraints such as these, Con- 
gress, in passing the Sherman Act, left no 
area of its constitutional power unoccupied; 
it “exercised all the power it possessed.” 
ed Hosiery Co. v. Leader, 310 U. S. 465, 
495. 


The fact that the ultimate object of the 
conspiracy charged was the fixing or main- 
tenance of local retail prices, does not of 
itself remove it from the scope of the Sher- 
man Act; retail outlets have ordinarily 
been the object of illegal price maintenance.’ 
Whatever was the ultimate object of this 
conspiracy, the means adopted for its ac- 
complishment reached beyond the boundaries 
of Colorado. The combination concerned 
itself with the type of contract used in mak- 
ing interstate sales; its coercive power was 
used to compel the producers of alcoholic 
beverages outside of Colorado to enter into 
price maintenance contracts. Nor did the 
boycott used merely affect local retail busi- 
ness. Local purchasing power was the 
weapon used to force producers making 
interstate sales to fix prices against their 
will. It may be true, as has been argued, 
that under Colorado law, retailers are pro- 
hibited from buying from out-of-state pro- 
ducers, but this fact has no relevancy. The 
power of retailers to coerce out-of-state 
producers can be just as effectively exer- 
cised through pressure brought to bear 
upon wholesalers as though the retailers 
brought such pressure to bear directly upon 
the producers. And combinations to re- 
strain, by a boycott of those engaged in 
interstate commerce, through such indirect 
coercion is prohibited by the Sherman Act.* 


3 See, e. g., Dr, Miles Medical Co. v. Park & 
Sons Co., 220 U.S. 373, 404; Hthyl Gasoline Corp, 
v. United States, 309 U. S. 436; United States v. 
Univis Lens Co., 316 U. S. 241, 244, 245. 

4 Fashion Originators’ Guild v. Federal Trade 
Commission, 312 U. S. 457, 465; Loewe v. Lawlor, 
208 U. S. 274. 
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[Prosecution Not Barred by Twenty-First 
Amendment] 


It is argued that the Twenty-first Amend- 
ment to the Constitution bars this prosecu- 
tion. That Amendment bestowed upon the 
states broad regulatory power over the 
liquor traffic within their territories.® It has 
not given the states plenary and exclusive 
power to regulate the conduct of persons 
doing an interstate liquor business outside 
their boundaries. Granting the state’s full 
authority to determine the conditions upon 
which liquor can come into its territory and 
what will be done with it after it gets there, 
it does not follow from that fact that the 
United States is wholly without power to 
regulate the conduct of those who engage 
in interstate trade outside the jurisdiction of 
the State of Colorado. 


[Combinations Unlawful under Colorado 
Fair Trade Act] 


The Sherman Act is not being enforced 
in this case in such manner as to conflict 
with the law of Colorado, Those combina- 
tions which the Sherman Act makes illegal 
as to producers, wholesalers and retailers 
ate expressly exempted from the scope of 
the Fair Trade Act of Colorado, and thus 
have no legal sanction under state law 
either.6 We therefore do not have here a 
case in which the Sherman Act is applied to 
defeat the policy of the state. That would 
raise questions of moment which need not 
be decided until they are presented. The 
judgment of the Circuit Court of Appeals 
is reversed and that of the District Court is 
affirmed. 

Reversed. 


The Cuter JUSTICE took no part in the 
consideration or decision of this case. 


e (Concurring Opinion] 


Mr. Justice FRANKFURTER, concurring: The 
Twenty-first Amendment made a fundamental 
change, as to control of the liquor traffic, in the 
constitutional relations between the States and 
national authority. Before that Amendment— 
disregarding the interlude of the Eighteenth 
Amendment—alcohol was for constitutional pur- 
poses treated in the abstract as an article of 
commerce just like peanuts and potatoes. As a 
result, the power of the States to control the 
liquor traffic was subordinated to the right of 
free trade across state lines as embodied in the 
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Commerce Clause. The Twenty-first Amendment 
reversed this legal situation by subordinating 
rights under the Commerce Clause to the power 
of a State to control, and to control effectively, 
the traffic in liquor within its borders. The 
course of legal history which made necessary the 
Twenty-first Amendment in order to permit the 
States to control the liquor traffic, according to 
their notions of policy freed from the restrictions 
upon state power which the Commerce Clause 
implies as to ordinary articles of commerce, 
was summarized in my concurring opinion in 
Carter v. Virginia, 321 U. S, 131, 139. 


As a matter of constitutional law, the result 
of the Twenty-first Amendment is that a State 
may erect any barrier it pleases to the entry of 
intoxicating liquors. Its barrier may be low, 
high, or insurmountable, Of course, if a State 
chooses not to exercise the power given it by 
the Twenty-first Amendment and to continue to 
treat intoxicating liquors like other articles, the 
operation of the Commerce Clause continues. 
Since the Commerce Clause is subordinate to the 
exercise of state power under the Twenty-first 
Amendment, the Sherman Law, deriving its au- 
thority from the Commerce Clause, can have no 
greater potency than the Commerce Clause itself. 
It must equally yield to state power drawn from 
the Twenty-first Amendment. And so, the valid- 
ity of a charge under the Sherman Law relating 
to intoxicating liquors depends upon the utiliza- 
tion by a State of its constitutional power under 
the Twenty-first Amendment. If a State for 
its own sufficient reasons deems it a desirable 
policy to standardize the price of liquor within 
its borders either by a direct price-fixing statute 
or by permissive sanction of such pricing-fixing 
in order to discourage the temptations of cheap 
liquor due to cutthroat competition, the Twenty- 
first Amendment gives it that power and the 
Commerce Clause does not gainsay it. Such state 
policy can not offend the Sherman Law even 
though distillers or middlemen agree with local 
dealers to respect this policy. If an agreement 
among local dealers not to buy liquor through 
channels of interstate commerce does not offend 
the Sherman Law though a like agreement as 
to other commodities would, an agreement 
among liquor dealers to abide by state policy 
for a uniform price—which is far less restrictive 
of interstate commerce than a comprehensive 
boycott—can hardly be a violation of the Sher- 
man Law. 


Thus the question in this case. as I see it, is 
whether in fact the policy of Colorado sanctions 
such an arrangement as the indictment charges. 
Such a policy may be expressed either formally 
by legislation or by implied permission. Unless 
state policy is voiced either by legislation or by 
state court decisions, it is precarious business 
for an outsider to be confident about the legal 
policy of a State. So far as our attention has 


5 Carter v. Virginia, 321 U. S. 131; Ziffrin, Inc. 
uv. Reeves, 308 U. S. 132, 138; Young’s Market 
Co., 299 U.S. 59. 

6 The Colorado Fair Trade Act, 1937 Col. Ses- 
sion Laws, Ch, 146, provides that under certain 
conditions sellers of commodities can contract 
with buyers not to resell, and to require subse- 
quent purchasers not to resell, at less than the 
minimum price stipulated by the seller. But 
that Act specifically provides that it shall not 
apply to horizontal agreements, ‘‘to any contract 
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or agreement between or among producers or 
between or among wholesalers or between or 
among retailers as to sale or resale price.’’ The 
Colorado Unfair Practices Act, 1941 Col, Session 
Laws, Ch. 227, amending and reenacting 1937 Col. 
Session Laws, Ch. 261, makes it unlawful to sell - 
goods below cost to injure or destroy competi- 
tion, and states that the express purpose of the 
Act is ‘‘to safeguard the public against 

monopolies and to foster and encourage com- 


petition.’’ 
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been called to materials relevant for ascertaining 
the policy of Colorado toward such a price ar- 
rangement as is here charged, it would be teme- 
rarious to suggest that Colorado does sanction 
it. Indeed, the legislation of Colorado looks in 
the opposite direction. And we have no guidance 
from state decisions to suggest that the appar- 
ent condemnation of such an arrangement under 
the Colorado Fair Trade Act, § 2, Colo. Stat. 
Ann., ch. 165, § 20(2), does not condemn the 
price arrangements before us. Although the At- 
torney General of Colorado has filed a brief as 
amicus curiae on the side of the respondents, 
his argument is not based on the contention that 
the policy of Colorado sanctions that which it is 
claimed the Sherman Law forbids. In the view 
I take of the matter, if a State authorized the 
transactions here complained of, the Sherman 
Law could not override such exercise of state 
power. For, in any event, if state policy did 
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so authorize it, conformity with the state policy 
could not be deemed an ‘“‘unreasonable’’ re- 
straint of interstate commerce. But I do not 
find that Colorado has done so. 

The decision of the court below is not with- 
out support in what has been said in the past 
in holding that, apart from the Twenty-first 
Amendment, this was a restraint local in its 
nature and therefore outside the scope of the 
Sherman Law. But price-fixing is such an im- 
mediate restraint upon trade that I do not think 
that the reach of the consequences of such an ob- 
vious restraint should be determined by drawing 
too nice lines as a matter of pleading. The case 
is before us, in effect, on demurrer to the indict- 
ment and judged abstractly, as a matter of 
pleading, I cannot say that the indictment was 
demurrable. 

Mr. Justice ROBERTS concurs in this opinion. 


[57,339] In the Matter of the Application of Bendix Aviation Corporation. 


In the United States District Court for the Southern District of New York. 


M. 19-48. February 24, 1945. 


No. 


Papers produced in obedience to a subpoena duces tecum with reference to an alleged 


violation of the anti-trust laws remain the property exclusively of the person who produces 
them, and they should be returned as soon as use and examination of them has been com- 
pleted. Petitioner was entitled to the return of all its papers as soon,as the grand jury 
was dismissed without having returned an indictment. However, as the Government con- 
tends that it needs the papers for use in a pending civil action, the order requiring the 
return of the papers to petitioner is stayed for such time as will permit the Department of 
justice to apply to the court in which the civil action is pending for an order impounding 
the papers. The stay is conditioned upon the Department of Justice delivering to petitioner 


photostatic copies of every page of the papers. 
See the Sherman Act annotations, Vol. 1, f 1610.345, 1630.151. 


For petitioner: Hughes, Hubbard & Ewing; Charles E. Hughes, Jr., William T. Gos- 


sett, Wright Tisdale. of counsel. 


_ For the Government: Herbert A. Berman, Leonard J. Emmerglick, and Sidney A. 
Diamond, Special Assistants to the Attorney General; Wendell Berge, Assistant Attorney 


General. 


[Application for Return of Papers| 


Moscowir7z, D. J.: Application is made for 
an order directing named persons in the 
Department of Justice to surrender and 
return voluminous papers belonging to the 
petitioner and presently in the possession 
or under the control of the said persons. 


[Facts of Case] 


On or about September 3, 1940, a sub- 
poena duces tecum was served upon peti- 
tioner, directing it to produce certain books, 
records, documents, correspondence and 
‘other papers at an inquest of a Grand Jurv 
sitting in the Southern District of New York 
with reference to an alleged violation of the 
anti-trust laws. It is estimated by petitioner 
that some 100.000 pages of such papers were 
produced before the Grand Jury at various 
times. Upon delivery of each batch, peti- 
tioner procured a receipt which recited that 
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the papers were being produced ®‘pursuant 
to the subpoena.” 

The Grand Jury was dismissed in the 
early part of 1942 without having returned 
any indictment. Shortly thereafter petitioner 
requested the Department of Justice repre- 
sentatives to return the papers produced and 
approximately one-half of the matter pro- 
duced was returned. As to the remaining 
one-half. repeated requests have not been 
complied with and this application to the 
court has resulted. No adverse reflection 
is cast upon the Department of Justice for 
not having returned the papers as the whole 
matter has been in a state of suspension 
due to the war and there is some question 
as to whether the petitioner’s demand was 
strenuously pressed heretofore. 


On November 20, 1942 the United States 
commenced a civil action seeking equitable 
relief against petitioner for violation of the 
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Sherman and Wilson Tariff Acts in the 
District Court for the District of New 
Jersey. Until recently, proceedings in that 
action were postponed at the request of 
the War and Navy Departments so as not 
to interfere with the petitioner’s war pro- 
duction. It appears that the action is now 
to proceed and the trial is set for May 14, 
1945. Petitioner alleges its immediate need 
of the papers held by the government in 
order to prepare for trial. The government 
opposes the return of the papers retained 
by it on the ground that they are essential 
for its proof in the civil action pending in 
New Jersey and that their dissemination by 
petitioner among its various plants might 
jeopardize the government’s position in that 
suit. 


[Petitioner Entitled to Return of Papers] 


The production of papers required by a 
subpoena duces tecum is compulsory and 
non-compliance is punishable as a contempt 
of court. Allen Bradley Co. v. Local Unton 
No. 3, International Brotherhood of Electrical 
Workers (D. C., N. Y., 1939) 29 F. Supp. 
759. Documents, records or papers produced 
in obedience to a subpoena duces tecum re- 
main the property exclusively of the person 
who produces them and they must be re- 
turned to him as soon as proper use and 
examination of them for the purpose for 
which they were summoned has been com- 
pleted. Matter of Randall, 87 App. Div. 245, 
84 NYS 294; Stow v. Betts, (N. Y.) 7 Wend. 
536; State v. Smithmeyer (Sup. Ct., Kan., 
1921). 202, BP. 638; 70 Corpus, Juris, p. 54. 
In fact, obedience to a subpoena duces tecum 
would be complete if the papers called for 
were presented to the Grand Jury at its 
session and taken away again by the messen- 
ger of the corporation at the end of the 
particular session. See im re American Sugar 
Refining Company (C. C., N. Y., 1910) 178 
Fed. 109. 

It is thus apparent that petitioner here 
was entitled to the return of all its papers 
as soon as the Grand Jury was dismissed 
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without having returned an indictment in 
1942, Neither the Grand Jury nor the De- 
partment of Justice has the authority to 
impound papers which it is deemed in the 
public interest to preserve. Matter of Atlas 
Lathing Corp. v. Bennett, 176 Misc. 959, 
That such power exists only in the court 
is clear. See Perlman Rim Corp. v. Firestone 
Tire and Rubber Co., 244 Fed. 304, affd. 247 
U.S: 7, 38S. Gt. 417, 62 lL. Ed. 950: United 
States v. B. Goedde & Co., 40 F. Supp. 5323. 
It is equally clear that the application to 
impound should be made to the court 
before which the proceeding in which the 
papers are to be used is pending, so that 
they may be made available, in the court’s 
discretion, to both sides. 


The Grand Jury having been dismissed, 
there is no proceeding pending before this 
court and there is thus no reason for this 
court to deny the return to the petitioner 
of the papers held by the respondents. 


[Stay of Order] 


Accordingly, the application is granted 
and the respondents are directed to sur- 
render and return all the papers belonging 
to petitioner which are presently in the 
custody of respondents or under their con- 
trol. However, since it is alleged to be in 
the public interest that the government 
retain and have said papers available for 
its use in the pending civil action, the 
execution ot this order shall be stayed for 
such time as will permit the Department of 
Justice to make prompt application to the 
District Court in New Jersey for an order 
impounding the papers which are the sub- 
ject of the petition. The stay shall be fur- 
ther conditioned, as was consented to by 
counsel upon the argument of the appli- 
cation, that the Department of Justice forth- 
with deliver to petitioner photostatic copies 
of every page of correspondence, documents 
and other papers which are the subject of 
the petition herein. 


Settle order on notice. 


[757,340] Ultra-Violet Products, Inc., v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Ninth Circuit. No. 10218. Dated, 


approved and entered January 24, 1945. 


A Federal Trade Commission order prohibiting misrepresentation as to the thera- 


peutic value of an ultraviolet lamp designated “Life Lite,” as a treatment for various 
diseases and ailments, is modified as follows: (1) a portion of the order prohibiting repre- 
sentations “that said lamp is a sun lamp, or that it affords benefits to the skin or to the 
general health of the user comparable to those afforded by natural sunlight,” is modified 
to prohibit representations “that said lamp is a sun lamp; or that it affords benefits to the 
user comparable to those afforded by natural sunlight, other than the benefits resulting 
from the production of vitamin D, the benefits resulting from the bactericidal action of 
such lamp upon bacteria existing at the surface or outer layers of the skin, and the benefits 
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resulting from the stimulation or irritation of the skin”; (2) a portion of the order prohibit- 
ing the representation “that said lamp builds up in the body resistance to disease,” is 
modified to prohibit the representation “that said lamp builds up in the body resistance to 
diseases other than those benefitted from the development in the body of vitamin D or its 
bactericidal action or stimulating effect on the outer layers of the skin”; and (3) a portion 
of the order prohibiting representations “that said lamp normalizes the chemistry of the 
body, improves metabolism, or builds new tissues, except insofar as its use may result in 
the production of vitamin D,” is modified to prohibit representations that said lamp 
normalizes the chemistry of the body, improves metabolism, or builds or aids in building 
new tissues, except insofar as such effects are related to the production of vitamin D 
resulting from the use of the lamp or from the stimulating or bactericidal effect of the 


lamp on the skin.” 


See Federal Trade Commission Act annotations, Vol. 2, {| 6630.20, 6630.29, 6630.65. 
Modifying and affirming Federal Trade Commission’s cease and desist order in Dkt. 


4407. 


For petitioner: Henry McClernan of Glendale, Calif. 


For respondent: W. T. Kelley, Chief Counsel, Joseph J. Smith, Jr., and Asst. Chief 
Counsel, and Donovan R. Divet, Sp. Atty., all of Washington, D. C. 


Before DENMAN, MATHEWS and STEPHENS, Circuit Judges. 


[Order Prohibiting Misrepresentation of 
Ultraviolet Lamp Modified in Part] 


Per Curiam: Upon hearing the respond- 
ent’s motion to enter a decree herein, 


It is hereby ordered that a decree be en- 
tered herein enforcing the order of the 
Federal Trade Commission of date June 8, 
1942, to cease and desist from certain trade 
practices in certain particulars in all thereof 
save that the following paragraphs describ- 
ing prohibited representations of the peti- 
tioner are modified to read: 


1 (a) that said lamp is a sun lamp; or that 
it affords benefits to the user comparable to 
those afforded by natural sunlight, other than 
the benefits resulting from the production of 
vitamin D, the benefits resulting from the bac- 
tericidal action of said lamp upon bacteria ex- 
isting at the surface or outer layers of the skin, 
and the benefits resulting from the stimulation 
or irritation of the skin. 


1 (f) that said lamp builds up in the body 
resistance to diseases other than those benefited 
from the development in the body of vitamin D 
or its bactericidal action or stimulating effect 
on the outer layers of the skin. 


1 (n) That said lamp normalizes the chem- 
istry of the body, improves metabolism, or 
builds or aids in building new tissues, except 
insofar as such effects are related to the pro- 
duction of vitamin D resulting from the use of 
the lamp or from the stimulating or bactericidal 
effect of the lamp on the skin, 


[Modified Order Affirmed and Enforced] 


B. The respondent’s order to cease and 
desist, as hereby modified, is affirmed and 
enforced and petitioner is hereby commanded 
to obey the same and comply therewith. 


[Compliance Report Must Be Filed 
by Petitioner] 


C. Within ninety days from the date of 
this decree, petitioner shall file with the 
Federal Trade Commission a report in writ- 
ing setting forth in detail the manner and 
form in which it has complied with said 
order to cease and desist, as modified. 


[Court Retains Jurisdiction to Enter Other 
Orders to Enforce Compliance With 
Immediate Order] 


D. Without prejudice to the right of the 
United States, as provided in Section 5 (1) 
of the Federal Trade Commission Act, to 
prosecute suits to recover civil penalties for 
violations of the aforesaid order to cease 
and desist hereby modified, affrmed ané¢ en- 
forced, and without prejudice to the right 
of the Federal Trade Commission to insti- 
tute and maintain contempt proceedings for 
violation of this decree, this Court retains 
jurisdiction of this cause to enter such fur- 
ther orders herein from time to time as may 
become necessary effectively to enforce 
compliance in every respect with this de- 
cree and to prevent evasion thereof. 


[{ 57,341] Boillin-Harrison Company v. Lewis & Company. 


Tennessee Supreme Court. 


Filed March 5, 1945. 


A contract between a grocery broker and a purchaser of sugar, wherein the broker 


agreed to reimburse the purchaser 35¢ per bag of sugar, if the purchaser authorized the 
broker to use the purchaser’s name in “hedging” on the New York Sugar Exchange to 
protect itself against price fluctuations, is held not to be in violation of the Robinson- 
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Patman Price Discrimination Act. The Court finds nothing in the contract which tended 


to create a monopoly or to lessen competition in interstate commerce, 


The Act recog- 


nizes the right of dealers to make prices to meet competition, and the contract was of the 
same sort as that offered to most of the leading wholesalers, 


See the Robinson-Patman Act, Vol. 1, {| 2212.630. 


For plaintiff: Collier, Goodlet, Clarksville, Tenn.; Roberts & Roberts, Nashville, Tenn. 
For defendant: Carmack Cochran, Nashville, Tenn. 


Opinion 
[Petition for Certiorari] 


New, J.: A petition for certiorari, 
filed by Lewis & Company, complains of a 
decree of the Court of Appeals awarding a 
recovery against it in favor of Boglin-Har- 
rison Company in the sum of $13,807.59 for 
breach of contract. The Chancellor had 
dismissed the bill. 


[Opinion of Court Below Incorporated] 


After a thorough checking of the record 
and examination of authorities, we concur in 
both the conclusions’ and reasoning of the 
Court of Appeals, as set forth in an opinion 
by Presiding Judge Felts of that Court. 
The case is so fully and clearly stated in 
that opinion that this Couft adopts and in- 
corporates it in this opinion for publication. 
We quote: 


[Facts of Case] 


“Boillin-Harrison Company was a wholesale 
dealer in groceries at Clarksville. Lewis & 
Company was a Kentucky corporation selling 
groceries as a broker and also to some extent 
for its own account, having offices in New York, 
Chicago, Louisville, Nashville and several other 
cities. In December, 1936, defendant, repre- 
sented by B. M. Moore, Jr., its manager of its 
Nashville office, brought to complainant a writ- 
ten offer by Sterling Sugars Sales Corporation, 
of Louisiana, to sell 15,000 bags of sugar for 
future deliveries during the first half of 1937, 
and a like offer of Olavarria & Company, of 
New York, to sell 10,000 bags of sugar for de- 
liveries from March through August 1937. The 


price in both offers was $4.75 per bag plus 
freight. This quantity, 25,000 bags, 2,500,000 
pounds, was in excess of the needs of com- 


plainant, and it was unwilling to accept the 
offers. 

“To induce complainant to accept them, de- 
fendant’s agent Moore told complainant’s. repre- 
sentatives that defendant had contracted for 
great quantities of sugar for future deliveries 
to be spread through 1937 so that, by hedging 
on the New York Sugar Exchange to protect 
itself against price fluctuations during 1937, it 
could make the 25,000 bags of sugar in these 
two offers cost complainant only $4.40 per bag 
plus freight; that the rules of the exchange 
required defendant to use the names of its cus- 
tomers in doing the hedging, which was not a 
speculation but a ‘perfect hedge’ only to insure 
the price of $4.40 against fluctuations; and that 
if complainant would accept these offers and 
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authorize the use of its name by defendant in 
doing the hedging, defendant would reduce the 
price of the 25,000 bags of sugar from $4.75 to 
$4.40 by reimbursing complainant for the dif- 
ference, 35 cents per bag. He also stated that 
Olavarria & Company was the same as Lobo 
& Company, through whom defendant would 
carry on the hedging, and that defendant would 
make the reimbursement to complainant through 
Lobo & Company. 


“Complainant accepted this proposal of de- 
fendant and signed the two written offers, and 
defendant gave complainant a letter that day, 
December 28, 1936, which, omitting the letter- 
head of Lewis & Company, was as follows: 


““ December 28, 1936 


Boillin-Harrison Company, 
Clarksville, Tenn. 


Attention—Mr, Jos. A. Boillin 


Dear Mr. Boillin:— 


It is understood and agreed that we are to 
reduce the contract price of 25,000 bags of 
sugar bought on contract for delivery during 
1937 and which contracts are executed by 
Olavarria & Company and Sterling Sugars Sales, 
and that we are to reduce the contract price 
of your sugar to $4.40 net basis FOB refinery 
plus the actual rate to Clarksville, through the 
use of the Sugar Exchange and that you are 
to be reimbursed by Lobo & Company for the 
difference between your contract price and the 
price that the sugar is actually billed at. We 
are to have the privilege of using the Exchange 
in your own name for the reduction of these 
contracts. 

Yours very truly, 


LEWIS & COMPANY 
(Signed) B. M. Moore, Jr.’ 


“Complainant received and paid for the 25,00u 
bags of sugar at $4.75 per bag plus carrying 
charges and certain overcharges for substitu- 
tions made by the sellers. Though the deliveries 
were to be spread from January through August, 
1937, they were actually made between March 5 
and April 5, 1937. When complainant received 
the invoices it asked that the refunds be made, 
but Moore explained that complainant would 
have to pay the full amount of the invoices and 
would be later reimbursed by defendant through 
Lobo & Company. He called at complainant’s 
office on April 9, 1937, and asked it to give 
defendant written authority to use its name in 
the hedging, to buy or sell on the exchange not 
exceeding ‘25 lots,’ a lot according to the usage 
of the exchange meaning 50 tons. Complainant 
handed him a letter which was as follows: 
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* “April.95 1937: 
Lewis and Company, 
Nashville, Tennessee 


Sirs :— 


This is your authority to buy or sell for our 
account on the New York Sugar Exchange not 
to exceed 25 lots. 


It is agreed that you are to advise us upon 
all such transactions as you make them. 


Yours truly, 
BOILLIN-HARRISON COMPANY.’ 


“After Moore left with this letter complain- 
ant’s president, Mr. Joseph A. Boillin, and his 
son, reflecting that the letter did not express 
the contract, which was that the hedging would 
be at defendant’s risk, rewrote the letter exactly 
as above quoted and added these words: ‘and 
that any losses that may be incurred in these 
transactions are to be absorbed by Lewis & 
Company and not charged to us.’ Next morn- 
ing before defendant’s office opened complain- 
ant’s president delivered this letter, as rewritten, 
to Moore and requested him to substitute it for 
the first letter as authority for the hedging. 
Moore agreed to do this but, unknown to com- 
plainant, sent the first letter to the New York 
office of Lewis & Company where it was re- 
ceived and stamped ‘RECEIVED Apr 14 1937 
Lewis & Company 120 Wall Street N. Y. O.’ 
(See Ex. 9, dep, Joseph A, Boillin.) 


“From defendant’s New York office this letter 
was delivered to Lobo & Company, a partner- 
ship whose members were members of the New 
York Sugar Exchange and also the officers and 
directors of Olavarria & Company, a New York 
Corporation. Lobo & Company ‘received an 
order on April 20, through Lewis & Company 
td purchase 25 lots of September 1937 sugar for 
the account’ of complainant, based on the au- 
thority of the first letter above quoted. This 
transaction was made by Lobo & Company as 
well as several other transactions on the ex- 
change during the period from April 20 to Sep- 
tember 23, 1937. It seems that the instructions 
to Lobo & Company for making these trans- 
actions were given by B. M. Moore, Jr., man- 
ager of defendant’s Nashville office. As each 
transaction was made Lobo & Company sent 
the usual broker’s notice to complainant. 


[Nature of Recovery Sought] 


“Understanding that these transactions were 
being made on the authority of its second let- 
ter, complainant forwarded these notices to 
defendant at its Nashville office for the attention 
of Moore, stating complainant’s understanding 
that defendant was to look after the transac- 
tions and calling on defendant to begin making 
the reimbursements. Moore put off complainant 
on one pretext after another. The account was 
closed September 1937 showing an indebtedness 
of complainant to Lobo & Company for $4,211.84. 
Lobo & Company later sued complainant and 
obtained a decree for that amount, which com- 
plainant paid. By this suit complainant seeks 
to recover of defendant this $4,211.84 and 
$9,595:55, the difference between $4.40 per bag 
and what complainant paid for the sugar, total- 
ing $13,807.39. 
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[Defenses] 


“The defendant’s answer averred these de- 
fenses: (1) defendant’s agent Moore was with- 
out authority to make the contract sued on; 
(2) the contract was without consideration; 
(3) it did not bind defendant to reimburse com- 
plainant but stated a third party, Lobo & Com- 
pany, would do so; (4) the contract was 
conditional, the condition being that complain- 
ant’s reimbursements would depend upon 
whether there was a profitable speculation on 
the sugar exchange; (5) the contract was illegal 
as contemplating a speculative or gambling 
transaction; and (6) it was also illegal as con- 
templating a discriminatory rebate in violation 
of the Acts of Congress, the Clayton Act and 
the Robinson-Patman Act (sec. 13; title 15, 
U. S. C.@A.), denouncing discriminations which 
lessen competition in interstate commerce. 


[Three Defenses Sustained by Chancellor] 


“A large amount of proof was taken, most of 
which was directed to the issue of the agent’s 
authority. The Chancellor filed a written opin- 
ion sustaining the defenses: (1) that the agent 
acted without authority, (2) that the contract 
was without consideration, and (3) that it vio- 
lated the Clayton and Robinson-Patman Acts; 
and he accordingly dismissed the bill. 


[Errors Assigned by Both Parties] 


“Complainant appealed and has filed assign- 
ments of error challenging these conclusions of 
the Chancellor; and the defendant has also as- 
signed errors upon the matters pretermitted by 
the Chancellor, insisting that he should have 
sustained these defenses. 


[Questions Before Court Below] 


“Thus the questions made before us are: 
(1) whether the agent had authority to make 
the contract; (2) whether the contract was sup- 
ported by sufficient consideration; (3) whether 
by its terms it bound defendant to reduce the 
price to $4.40 by reimbursing complainant for 
the difference; (4) whether it was an uncondi- 
tional promise by defendant or was conditioned 
upon there being a profitable speculation on 
the sugar exchange; (5) whether the contract 
was illegal as contemplating a gambling trans- 
action; and (6) whether it violated the Acts of 
Congress referred to.”’ 


[Holding of Court Below] 


[A portion of the opinion of the lower court, 
holding (1) that the agent had authority to 
make the contract; (2) that there was sufficient 
consideration to support the contract; (3) that 
defendant did undertake to reimburse com- 
plainant; (4) that the contract to refund was 
not conditioned upon there being a profitable 
speculation on the sugar exchange; and (5) that 
the contract was not illegal as contemplating a 
gambling transaction; is omitted as not perti- 
nent to the scope of the Service. ] 


[No Tendency to Create Monopoly or Lessen 
Competition] 


““(6) The Acts of Congress, section 13, title 15, 
U. S. C. A., relied on are aimed at discrimina- 
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tions and monopolies which suppress or lessen 
competition in interstate commerce. We find 
nothing in the contract before us which in any- 
wise tended to create a monopoly or to lessen 
competition in interstate commerce. These Acts 
of Congress did not undertake to fix the prices 
of commodities; but they recognized the right 
of dealers to make prices to meet competition. 
The contract here involved was of the same sort 
as that offered to most of the leading whole 
salers in middle Tennessee and made with many 
of them by defendant’s agent Moore. We are 
cited to no case which shows that such a con- 
tract violates the Acts referred to. 


[Decree Entered Below in Favor of 
Complainant] 

“Such being our conclusions upon the whole 
case, it results that the decree of the Chancellor 
is reversed and a decree will be entered here in 
favor of complainant against defendant for 
$13,807.59, together with all the costs of the 
cause.”’ 


[Error in Chancellor's View] 


As appears from this opinion, the Chan- 
cellor took the view, first, that the complain- 
ant below failed to show by a preponderance 
of the evidence that Moore had authority 
to make this agreement, which was con- 
clusive of the litigation. However, he also 
stated, without discussion, that he failed to 
find any supporting consideration. And he 
also expressed the opinion that the contract 
was probably in violation of the Federal 
statutes, to which reference has been made 
in the opinion of the Court of Appeals. 

We think it significant that the Chancel- 
lor devoted a good deal of consideration to 
the question of apparent authority, holding 
that the complainants were not entitled to 
a recovery on this theory. He cited de- 
cisions of this Court and other authorities 
on this point. But it will have been ob- 
served that the opinion of the Court of 
Appeals finds that there was actual author- 
ity. This distinction assumes importance 
in considering the relevancy and materiality 
of much testimony in the case showing 
that before, at and about the same time, 
Moore was entering into similar arrange- 
ments with a number of other houses in 
Tennessee, Georgia and Kentucky, the 
Court of Appeals properly giving weight 
to this as material circumstantial evidence 
that Moore was acting with actual authority, 
particularly in view of the fact that the 
record, we think, is convincing that the offi- 
cers of Lewis & Company, as well as of the 
associated companies Lewis & Company 
was representing, were on notice that he 
was making just this character of contract 
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with various other concerns at this time. 
The Chancellor appears to have taken the 
view that this evidence was not relevant 
or material because it did not appear that 
complainants knew at the time they entered 
into their contract of these other contem- 
poraneous transactions, but learned thereof 
later. This is where we are inclined to 
think the Chancellor fell into error. 


[“Hedging” Distinguished from Gambling 
Contracts | 


In this Court the petitioner not only re- 
news its contentions originally made, but 
invokes application of the doctrine of un- 
clean hands, insisting that the complainants 
were in Court with unclean hands on the 
theory that the basis of their claim was a 
wagering, speculation or gambling provi- 
sion. We think that the answer made by 
the Court of Appeals to this insistence car- 
ries with it an answer to the attempt in this 
petition to invoke the doctrine of unclean 
hands, which is based on the charge, as 
above stated, that the contract was unlawful 
because a wagering and gambling element. 


As noted by the Court of Appeals, it was 
represented to complainants that Lewis & 
Company was directly interested in large 
sugar reserves and that what was contem- 
plated was what is described in the opinion 
of the Court of Appeals as “hedging,” 
which is a very common practice, under such 
circumstances, by which sellers of com- 
modities for future deliveries protect 
themselves by offsetting contracts on the ex- 
changes. The Supreme Court of the United 
States has very clearly distinguished these 
transactions from wagering or gambling 
contracts in its opinion in the case cited by 
the Court of Appeals of Board of Trade, etc. 
v. Christie Grain, etc., Co., 198 U. S. 236, 49 
L. ed. 1031, approved in later cases, includ- 
ing United States v. N. VY. Coffee Co., 262 
U.S. 611. A consideration of these opinions 
and of what is said by the Court of Appeals 
on this point has satisfied us that these 
complainants ought not to be denied recov- 
ery on this ground. There cannot be any 
doubt that a contract was entered into in 
good faith by Boillin-Harrison Company to 
buy this sugar on this absolute guaranty by 
Lewis & Company, through its Tennessee 
representative, not only clothed with appar- 
ent authority by virtue of his office as resi- 
dent manager, but with actual authority to 
make the same character of contract with 
complainants that he was contemporaneous- 
ly making with various others. 


The writ is denied. 
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U. S.v. Aluminum Co. of America et al. 


[157,342] United States v. Aluminum Company of America, et al. 


In the United States Circuit Court of Appeals for the Second Circuit. No. 144, October 
Term, 1944. Decided March 12, 1945. xia 

On appeal from a judgment for the defendants of the District Court for the Southern 
District of New York, in an action brought under Section 4 of Title 15, U. S. Code. 

A company which, together with its subsidiaries, manufactured over 90% of the 
virgin aluminum ingot sold in the United States, is held to monopolize interstate com- 
merce in virgin aluminum ingot in violation of Section 2 of the Sherman Anti-Trust Act. 
For the purpose of computing the percentage, the Court includes that part of defendant s 

roduction which defendant fabricated and did not sell as ingot, and excludes “secondary 
ingot because “secondary” ingot was as much within defendant’s control as was the pro- 
duction of the virgin ingot from which it had been derived. 

It is no excuse for monopolizing a market that the monopoly has not been used to 
extract from the consumer more than a “fair’’ profit. 

In order to fall within Section 2 of the Sherman Act, the monopolist must have both 
the power to monopolize, and the intent to monopolize. But to read the passage as de- 
manding any specific intent makes nonsense of it, for no monopolist monopolizes uncon- 
scious of what he is doing. When defendant meant to keep, and did keep, that complete 
and exclusive hold upon the market with which it started, that was to “monopolize” the 
market, however innocently it otherwise proceeded. 

Purchases by an aluminum manufacturing company of bauxite deposits and water 
power in excess of its needs, purchases of interests in foreign aluminum companies, and 
purchases of companies engaged in the manufacture of aluminum castings, cooking uten- 
sils, etc., are not proved unlawful as the Government failed to prove that such purchases 
were for the purpose of suppressing or excluding competitors. 

It was unlawful for an aluminum manufacturing company to hold the price of 
aluminum ingot unfairly high and to set the price of aluminum sheet so low that com- 
peting sheet rollers were unable to make a living profit. However, it was not proved 
unlawful for the aluminum manufacturing company to set the price of aluminum Cable, 
of which it was the only fabricator, low, for aluminum cable must compete with copper 
cable, and the evidence permitted the conclusion that defendant may have had another 
intent in selling at a loss than to monopolize the market or to suppress competition. 

An agreement between a Canadian corporation and other foreign corporations, limiting 
the import of aluminum in the United States under a system of quotas and royalties, is 
unlawful under the Sherman Anti-Trust Act. Such agreement is unlawful, though made 
abroad, if it is intended to affect imports and does affect them, After intent to affect 
imports was proved, the burden of proof shifted to defendant to show that imports were 
not affected. An agreement to withdraw any substantial part of the supply from a market 
would, if carried out, have some effect upon prices, and is as unlawful as an agreement 
expressly to fix prices. All factors which contribute to determine prices must be kept free 
to operate unhampered by agreements. 

The Court holds that defendant “Alcoa” was monopolizing the aluminum ingot market, 
but remands the case to the district court for determination as to whether or not disso- 
lution is the proper remedy. Dissolution is not a penalty but a remedy; if the industry will 
not need it for its protection, it will be a disservice to break up an aggregation which has 
long demonstrated its efficiency. In view of the fact that a large percentage of aluminum 
is now being manufactured in Government-owned plants leased to defendant, and the 
Surplus Property Act provides for disposal of surplus Government property in such way 
as will not foster monopoly or restraint of trade, dissolution of defendant should not be 
ordered now. After the disposal agency acts, then, but then only, will it be appropriate 
for the district court to act. The district court will not be governed by whatever plan the 
disposal agency devises, but it must wait until it learns what the agency has in fact done. 

See the Sherman Act annotations, Vol. 1, | 1021.281, 1021.361, 1022.15, 1210.501, 1220.101, 1610.301, 
1610.225, 1610.321, 1610.438. 

Reversing 44 Fed. Supp. 97, reported in 1941-1943 Court Decisions Supp. {| 52,763. 

For appellant: Charles Fahy, Solicitor General, and Lawrence S. Apsey (with whom 
Norman A. Adler, Edward S. Stimson, Robert L. Stern, Aute L. Carr, Jesse R. O’Malley, 
Marcus A. Hollabaugh, Maurice Godin, and Irving Lipkowitz were on the brief). 


For appellees: William Watson Smith (with whom Frank B. Ingersoll, Leon E. 
Hickman, Charles E. Hughes, Jr., and William T. Gossett were on the brief) for Aluminum 
Company of America and others. Timothy N. Pfeiffer (with whom Morris Hadley, Rebecca 
M. Cutler, and Rudolph B. Schlesinger were on the brief) for Aluminum Limited, and others. 
A. L. Nash, Roger S. Baldwin, and E. Raymond Shephard submitted a brief for Aluminum 
Goods Manufacturing Company. 
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Before L. HANp, Swan, and Aucustus N. Hann, Circuit Judges. 
L. Hanp, C. J.: This appeal comes to us @of both parties, and provided a reasoned 


by virtue of a certificate of the Supreme 
Court, under the amendment of 1944 to § 29 
of Title 15, U. S. Code. The action was 
brought under § 4 of that title, praying the 
district court to adjudge that the defendant, 
Aluminum Company of America was mon- 
opolizing interstate and foreign commerce, 
particularly in the manufacture and sale of 
“virgin” aluminum ingot, and that it be 
dissolved; and further to adjudge that that 
company and the defendant, Aluminum 
Limited, had entered into a conspiracy in 
restraint of such commerce. It also asked 
incidental relief. The plaintiff filed its com- 
plaint on April 23, 1937, naming sixty-three 
defendants: ten of these were not served 
and did not appear; one died, and one cor- 
porate defendant was dissolved before the 
action was brought: the complaint was dis- 
missed against another. At the date of judg- 
ment there were fifty-one defendants who 
had been served and against whom the action 
was pending. We may divide these, as the 
district judge did, into four classes: Aluminum 
Company of America, with its wholly owned 
subsidiaries, directors, officers and share- 
holders. (For convenience we shall speak 
of these defendants collectively as “Alcoa,” 
that being the name by which the company 
has become almost universally known.) Next, 
Aluminum Limited, with its directors, officers 
and shareholders. (For the same reason we 
shall speak of this group as “Limited.”) 
Third: the defendant, Aluminum Manufac- 
turers, Inc., which may be treated as a 
subsidiary of “Alcoa.” Fourth: the defend- 
ant, Aluminum Goods Manufacturing Com- 
pany, which is independent of “Alcoa,” as 
will appear. The action came to trial on 
June 1, 1938, and proceeded without much 
interruption until August 14, 1940, when 
the case was closed after more than 40,000 
pages of testimony had been taken. The 
judge took time to consider the evidence, 
and delivered an oral opinion which occu- 
pied him from September 30, to October 9, 
1941. Again he took time to prepare findings 
of fact and conclusions of law which he filed 
on July 14, 1942; and he entered final judg- 
ment dismissing the complaint on July 23rd, 
of that year. The petition for an appeal, 
and assignments of error, were filed on 
September 14, 1942, and the petition was 
allowed on the next day. On June 12, 1944, 
the Supreme Court, declaring that a quorum 
of six justices qualified to hear the case was 
wanting, referred the appeal to this court 
under § 29 of Title 15, already mentioned. 
The district judge’s opinion, reported in 44 
Fed. Sup. 97, discussed the evidence with 
the utmost particularity; it took up every 
phase and every issue with the arguments 
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basis for the subsequent findings of fact and 
conclusions of law. For the purposes of this 
appeal we need not repeat the greater part 
of the facts; so far as it is necessary, we 
do so, leaving acquaintance with the re- 
mainder to the opinion itself. Although the 
plaintiff challenged nearly all of the 407 
findings of fact, with negligible exceptions 
these challenges were directed, not to mis- 
statements of the evidence, but to the judge’s 
inferences—alleged to be “clearly erroneous.” 
For convenience we have divided our dis- 
cussion into four parts: (1) whether “Alcoa” 
monopolized the market in “virgin” alumi- 
num ingot; (2) whether “Alcoa” was guilty 
of various unlawful practices, ancillary to 
the establishment of its monopoly; (3) 
whether “Limited” and “Alcoa” were in an 
unlawful conspiracy; and whether, if not, 
“Limited” was guilty of a conspiracy with 
foreign producers; (4) what remedies are 
appropriate in the case of each defendant 
who may be found to have violated the Act. 


I. “Alcoa@s”’ Monopoly of “Virgin” Ingot 


“Alcoa” is a corporation, organized under 
the laws of Pennsylvania on September 18, 
1888; its original name, “Pittsburgh Reduc- 
tion Company,” was changed to its present 
one on January 1, 1907. It has always been 
engaged in the production and sale of “ingot” 
aluminum, and since 1895 also in the fabrica- 
tion of the metal into many finished and 
semi-finished articles. It has proliferated 
into a great number of subsidiaries, created 
at various times between the years 1900 and 
1929, as the business expanded. Aluminum 
is a chemical element; it is never found in 
a free state, being always in chemical com- 
bination with oxygen. One form of this 
combination is known as alumina; and for 
practical purposes the most available mate- 
rial from which alumina can be extracted 
is an ore, called, “bauxite.” Aluminum was 
isolated as a metal more than a century ago, 
but not until about 1886 did it become com- 
mercially practicable to eliminate the oxygen, 
so that it could be exploited industrially. 
One, Hall, discovered a process by which 
this could be done in that year, and got a 
patent on April 2, 1889, which he assigned 
to “Alcoa,” which thus secured a legal 
monopoly of the manufacture of the pure 
aluminum until on April 2, 1906, when this 
patent expired. Meanwhile Bradley had in- 
vented a process by which the smelting could 
be carried on without the use of external 
heat, as had theretofore been thought neces- 
sary; and for this improvement he too got 
a patent on February 2, 1892. Bradley’s 
improvement resulted in great economy in 
manufacture, so that, although after April 
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2, 1906, anyone could manufacture aluminum 
by the Hall process, for practical purposes 
no one could compete with Bradley or with 
his licensees until February 2, 1909, when 
Bradley’s patent also expired. On October 
31, 1903, “Alcoa” and the assignee of the 
Bradley patent entered into a contract by 
which “Alcoa” was granted an exclusive 
license under that patent, in exchange for 
“Alcoa’s” promise to sell to the assignee 
a stated amount of aluminum at a discount 
of ten per cent below “Alcoa’s” published 
list price, and always to sell at a discount 
of five per cent greater than that which 
“Alcoa” gave to any other jobber. Thus 
until February 2, 1909, “Alcoa” had either a 
monopoly of the manufacture of “virgin” 
aluminum ingot, or the monopoly of a proc- 
ess which eliminated all competition. 


The extraction of aluminum from alumina 
requires a very large amount of electrical 
energy, which is ordinarily, though not al- 
ways, most cheaply obtained from water power. 
Beginning at least as early as 1895, “Alcoa” 
secured such power from several companies 
by contracts, containing in at least three 
instances, covenants binding the power com- 
panies not to sell or let power to anyone 
else for the manufacture of aluminum. 
“Alcoa”’—either itself or by a subsidiary— 
also entered into four successive “cartels” 
with foreign manufacturers of aluminum by 
which, in exchange for certain limitations 
upon its import into foreign countries, it 
secured covenants from the foreign produ- 
cers, either not to import into the United 
States at all, or to do so under restrictions, 
which in some cases involved the fixing of 
prices. These “cartels” and restrictive cove- 
nants and certain other practices were the 
subject of a suit filed by the United States 
against “Alcoa” on May 16, 1912, in which 
a decree was entered by consent on June 7, 
1912, declaring several of these covenants 
unlawful and enjoining their performance; 
and also declaring invalid other restrictive 
covenants obtained before 1903 relating to 
the sale of alumina. (“Alcoa” failed at this 
time to inform the United States of several 
restrictive covenants in water-power contracts; 
its justification—which the judge accepted 
—being that they had been forgotten.) 
“Alcoa” did not begin to manufacture alu- 
mina on its own behalf until the expiration 
of a dominant patent in 1903. In that vear 
it built a very large alumina plant at East 
St. Louis, where all of its alumina was made 
until 1939, when it opened another plant in 
Mobile, Alabama. 

None of the foregoing facts are in dispute, 
and the most important question in the case 
is whether the monopoly in “Alcoa’s” pro- 
duction of “virgin” ingot, secured by the two 
patents until 1909, and in part perpetuated 
between 1909 and 1912 by the unlawful 
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practices, forbidden by the decree of 1912, 
continued for the ensuing twenty-eight years; 
and whether, if it did, it was unlawful under 
§ 2 of the Sherman Act. It is undisputed that 
throughout this period “Alcoa” continued to 
be the single producer of “virgin” ingot in 
the United States; and the plaintiff argues 
that this without more was enough to make 
it an unlawful monopoly. It also takes an 
alternative position: that in any event during 
this period “Alcoa” consistently pursued un- 
lawful exclusionary practices, which made 
its dominant position certainly unlawful, even 
though it would not have been, had it been 
retained only by “natural growth.” Finally, 
it asserts that many of these practices were 
of themselves unlawful, as contracts in re- 
straint of trade under § 1 of the Act. “Alcoa’s” 
position is that the fact that it alone continued 
to make “virgin” ingot in this country did 
not, and does not, give it a monopoly of 
the market; that it was always subject to 
the competition of imported “virgin” ingot, 
and of what is called “secondary” ingot; and 
that even if it had not been, its monopoly 
would not have been retained by unlawful 
means, but would have been the result of a 
growth which the Act does net forbid, even 
when it results in a monopoly. We shall 
first consider the amount and character of 
this competition; next, how far it established 
a monopoly; and finally, if it did, whether 
that monopoly was unlawful under §2 of 
the Act. 


From 1902 onward until 1928 “Alcoa” was 
making ingot in Canada through a wholly 
owned subsidiary; so much of this as it 
imported into the United States it is proper 
to include with what it produced here. In 
the year 1912 the sum of these two items 
represented nearly ninety-one per cent of 
the total amount of “virgin” ingot available 
for sale in this country. This percentage 
varied year by year up to and including 
1938: in 1913 it was about seventy-two per 
cent; in 1921 about sixty-eight per cent; 
in 1922 about seventy-two; with these excep- 
tions it was always over eighty per cent of 
the total and for the last five years 1934-1938 
inclusive it averaged over ninety per cent. 
The effect of such a proportion of the pro- 
duction upon the market we reserve for the 
time being, for it will be necessary first to 
consider the nature and uses of “secondary” 
ingot, the name by which the industry knows 
ingot made from aluminum scrap. This is 
of two sorts, though for our purposes it is 
not important to distinguish between them. 
One of these is the clippings and trimmings 
of “sheet” aluminum, when patterns are cut 
out of it, as a suit is cut from a bolt of 
cloth. The chemical composition of these is 
obviously the same as that of the “sheet” 
from which they come; and, although they 
are likely to accumulate dust or other dirt 
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in the factory, this may be removed by well 
known processes. If a record of the original 
composition of the “sheet” has been pre- 
served, this scrap may be remelted into new 
ingot, and used again for the same purpose. 
It is true that some of the witnesses— 
Arthur V. Davis, the chairman of the board 
of “Alcoa” among them—testified that at 
each remelting aluminum takes up some new 
oxygen which progressively deteriorates its 
quality for those uses in which purity is im- 
portant; but other witnesses thought that it 
had become commercially feasible to remove 
this impurity, and the judge made no finding 
on the subject. Since the plaintiff has the 
burden of proof, we shall assume that there 
is no such deterioration. Nevertheless, there 
is an appreciable “sales resistance” even to 
this kind of scrap, and for some uses (air- 
planes and cables among them), fabricators 
absolutely insist upon “virgin”: just why is 
not altogether clear. The other source of 
scrap is aluminum which has once been 
fabricated and the article, after being used, 
is discarded and sent to the junk heap; as 
for example, cooking utensils, like kettles 
and pans, and the pistons or crank cases 
of motorcars. These are made with a sub- 
stantial alloy and to restore the metal to 
its original purity costs more than it is 
worth. However, if the alloy is known both 
in guality and amount, scrap, when remelted, 
can be used again for the same purpose as 
before. In spite of this, as in the case of 
clippings and trimmings, the industry will 
ordinarily not accept ingot so salvaged upon 
the same terms as ‘‘virgin.” There are some 
seventeen companies which scavenge scrap 
of all sorts, clean it, remelt it, test it for 
its composition, make it into ingots and 
sell it regularly to the trade. There is in 
all these salvage operations some inevitable 
waste of actual material; not only does a 
certain amount of aluminum escape altogether, 
but in the salvaging process itself some is 
skimmed off as scum and thrown away. The 
judge found that the return of fabricated 
products to the market as “secondary” varied 
from five to twenty-five years, depending 
upon the article; but he did not, and no 
doubt could not, find how many times the 
cycle could be repeated before the metal was 
finally used up. 


There are various ways of computing 
“Alcoa’s” control of the aluminum market— 
as distinct from its production—depending 
upon what one regards as competing in that 
market. The judge figured its share—during 
the vears 1929-1938, inclusive—as only about 
thirty-three percent; to do so he included 
“secondary,” and excluded that part of 
“Alcoa’s” own production which it fabricated 
and did not therefore sell as ingot. If, on 
the other hand, “Alcoa’s” total production, 
fabricated and sold, be included, and bal- 
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anced against the sum of imported “virgin” 
and “secondary,” its share of the market was 
in the neighborhood of sixty-four per cent 
for that period. The percentage we have 
already mentioned—over ninety—results only 
if we both include all “Alcoa’s” production 
and exclude “secondary”. That percentage 
is enough to constitute a monopoly; it is 
doubtful whether sixty or sixty-four percent 
would be enough; and certainly thirty-three 
per cent is not. Hence it is necessary to 
settle what we shall treat as competing in 
the ingot market. That part of its production 
which “Alcoa” itself fabricates, does not of 
course ever reach the market as ingot; and 
we recognize that it is only when a restric- 
tion of production either inevitably affects 
prices, or is intended to do so, that it violates 
§1 of the Act. Apex Hosiery Co. v. Leader, 
310 U. S. 469, 501. However, even though 
we were to assume that a monopoly is un- 
lawful under $2 only in case it controls 
prices, the ingot fabricated by “Alcoa,” nec- 
essarily had a direct effect upon the ingot 
market. All ingot—with trifling exceptions 
—is used to fabricate intermediate, or end, 
products; and therefore all intermediate, or 
end, products which “Alcoa” fabricates and 
sells, pro tanto reduce the demand for ingot 
itself. The situation is the same, though 
reversed, as in Standard Oil Co. v. United 
States, 221 U. S. 1, 77, where the court 
answered the defendants’ argument that they 
had no control over the crude oil by saying 
that “as substantial power over the crude 
product was the inevitable result of the abso- 
lute control which existed over the refined 
product, the monopolization of the one car- 
ried with it the power to control the other.” 
We cannot therefore agree that the computa- 
tion of the percentage of “Alcoa’s” contro] 
over the ingot market should not include 
the whole of its ingot production. 


As to “secondary,” as we have said, for 
certain purposes the industry will not ac- 
cept it at all; but for those for which it will, 
the difference in price is ordinarily not very 
great; the judge found that it was between 
one and two cents a pound, hardly enough 
margin on which to base a monopoly. In- 
deed, there are times when all differential 
disappears, and “secondary” will actually 
sell at a higher price: i.e. when there is a 
supply available which contains just the alloy 
that a fabricator needs for the article which 
he proposes to make. Taking the industry 
as a whole, we can say nothing more definite 
than that, although “secondary” does not 
compete at all in some uses, (whether be- 
cause of “sales resistance” only, or because 
of actual metallurgical inferiority), for most 
purposes it competes upon a substantial 
equality with “virgin.” On these facts the 
judge found that “every pound of secondary 
or scrap aluminum which is sold in com- 
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merce displaces a pound of virgin aluminum 
which otherwise would, or might have been, 
sold.” We agree: so far as “secondary” sup- 
plies the demand of such fabricators as will 
accept it, it increases the amount of “virgin” 
which must seek sale elsewhere; and it there- 
fore results that the supply of that part of 
the demand which will accept only “virgin” 
becomes greater in proportion as “secondary” 
drives away “virgin” from the demand which 
will accept “secondary.” (This is indeed the 
same argument which we used a moment ago 
to include in the supply that part of “virgin” 
with “Alcoa” fabricates; it is not apparent 
to us why the judge did not think it appli- 
cable to that item as well.) At any given 
moment therefore “secondary” competes with 
“Virgin” in the ingot market; further, it can, 
and probably does, set a limit or “ceiling” 
beyond which the price of “virgin” cannot 
go, for the cost of its production will in 
the end depend only upon the expense of 
scavenging and reconditioning. It might 
seem for this reason that in estimating 
“Alcoa’s” control over the ingot market, we 
ought to include the supply of “secondary,” 
as the judge did. Indeed, it may be thought 
a paradox to say that anyone has the monopoly 
of a market in which at all times he must 
meet a competition that limits his price. 
We shall show that it is not. 


In the case of a monopoly of any com- 
modity which does not disappear in use and 
which can be salvaged, the supply seeking 
sale at any moment will be made up of 
two components: (1) the part which the 
putative monopolist can immediately pro- 
duce and sell; and (2) the part which has 
been, or can be, reclaimed out of what he 
has produced and sold in the past. By 
hypothesis he presently controls the first of 
these components; the second he has con- 
trolled in the past, although he no longer 
does. During the period when he did control 
the second, if he was aware of his interest, 
he was guided, not alone by its effect at 
that time upon the market, but by his know- 
ledge that some part of it was likely to be 
reclaimed and seek the future market. That 
consideration will to some extent always 
affect his production until he decides to aban- 
don the business, or for some other reason 
ceases to be concerned with the future market. 
Thus, in the case at bar “Alcoa” always 
knew that the future supply of ingot would 
be made up in part of what it produced at 
the time, and, if it was as far-sighted as it 
proclaims itself, that consideration must have 
had its share in determining how much to 
produce. How accurately it could forecast 
the etfect of present production upon the 
future market is another matter. Experience, 
no doubt, would help; but it makes no differ- 
ence that it had to guess; it is enough that 
it had an inducement to make the best guess 
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it could, and that it would regulate that 
part of the future supply, so far as it should 
turn out to have guessed right. The com- 
petition of “secondary” must therefore be 
disregarded, as soon as we consider the 
position of “Alcoa” over a period of years; 
it was as much within “Alcoa’s” control as 
was the production of the “virgin” from 
which it had been derived. This can be well 
illustrated by the case of a lawful monopoly: 
e.g. a patent or a copyright. The monopolist 
cannot prevent those to whom he sells from 
reselling at whatever prices they please. 
United States v. General Electric Co., 272 
U. S. 476, 484. Nor can he prevent their 
reconditioning articles worn by use, unless 
they in fact make a new article. Wilson v. 
Simpson, 9 How, 109, 123. At any moment 
his control over the market will therefore 
be limited by that part of what he has for- 
merly sold, which the price he now charges 
may bring upon the market, as second hand 
or reclaimed articles. Yet no one would 
think of saying that for this reason the 
patent or the copyright did not confer a 
monopoly. Again, consider the situation of 
the owner of the only supply of some raw 
material like iron ore. Scrap iron is a con- 
stant factor in the iron market; it is scavenged, 
remelted into pig, and sold in competition 
with newly smelted pig; an owner of the 
sole supply of ore must always face that 
competition and it will serve to put a “ceil- 
ing” upon his price, so far as there is enough 
of it. Nevertheless, no one would say that, 
even during the period while the pig which 
he has sold in the past can so return to the 
market, he does not have a natural monopoly. 
Finally, if “Alcoa” is right, precisely the 
same reasoning ought to lead us to include 
that part of clippings and trimmings which 
a fabricator himself saves and remelts— 
“process scrap’—for that too pro tanto re- 
duces the market for “virgin.” It can make 
no difference whether the original buyer re- 
claims, or a professional scavenger. Yet 
“Alcoa” itself does not assert that such 
“process scrap” competes; indeed it was at 
pains to prove that this scrap was not in- 
cluded in its computation of ‘‘secondary.” 


We conclude therefore that ‘““Alcoa’s” con- 
trol over the ingot market must be reckoned 
at Over ninety pei cent; that being the pro- 
portion which its production bears to im- 
ported “virgin” ingot. If the fraction which 
it did not supply were the produce of do- 
mestic manufacture there could be no doubt 
that this percentage gave it a monopoly— 
lawful or unlawful, as the case might be. 
The producer of so large a proportion of 
the supply has complete control within cer- 
tain limits. It is true that, if by raising the 
price he reduces the amount which can be 
marketed—as always, or almost always, hap- 
pens—he may invite the expansion of the 
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small producers who will try to fill the 
place left open; nevertheless, not only is 
there an inevitable lag in this, but the large 
producer is in a strong position to check 
such competition; and, indeed, if he has 
retained his old plant and personnel, he can 
inevitably do so. There are indeed limits 
to his power; substitutes are available for 
almost all commodities, and to raise the 
price enough is to evoke them. United States 
v. Corn Products Refining Company, 234 Fed. 
Rep. 964, 976; United States v. Associated 
Press, 52 Fed. Sup. 362, 371; Fashion Origi- 
nators Guild v. Fedtral Trade Commission, 114 
Fed. (2) 80, 85 (C. C. A. 2). Moreover, it 
is difficult and expensive to keep idle any 
part of a plant or of personnel; and any 
drastic contraction of ‘the market will offer 
increasing temptation to the small producers 
to expand. But these limitations also exist 
when a single producer occupies the whole 
market: even then, his hold will depend 
upon his moderation in exerting his imme- 
diate power. 


The case at bar is however different, be- 
cause, for aught that appears, there may 
well have been a practically unlimited sup- 
ply of imports as the price of ingot rose. 
Assuming that there was no agreement be- 
tween “Alcoa” and foreign producers not to 
import, they sold what could bear the handi- 
cap of the tariff and the cost of trans- 
portation. For the period of eighteen years 
—1920-1937—they sold at times a little above 
“Alcoa’s” prices, at times a little under; but 
there was substantially no gross difference 
between what they received and what they 
would have received, had they sold uni- 
formly at “Alcoa’s” prices. While the rec- 
ord is silent, we may therefore assume—the 
plaintiff having the burden—that, had “Alcoa” 
raised its prices, more ingot would have 
been imported. ‘Thus there is a distinction 
between domestic and foreign competition: 
the first is. limited in quantity, and can in- 
crease only by an increase in plant and per- 
sonnel; the second is of producers who, we 
must assume, produce much more than they 
import, and whom a rise in price will pre- 
sumably induce immediately to divert to the 
American market what they have been sell- 
ing elsewhere. It is entirely consistent with 
the evidence that it was the threat of greater 
foreign imports which kept “Alcoa’s” prices 
where they were, and prevented it from ex- 
ploiting its advantage as sole domestic pro- 
ducer; indeed, it is hard to resist the conclusion 
that potential imports did put a “ceiling” 
upon those prices, Nevertheless, within the 
limits afforded by the tariff and the cost of 
transportation, “Alcoa” was free to raise its 
prices as it chose, since it was free from 
domestic competition, save as it drew other 
metals into the market as substitutes. Was 
this a monopoly within the meaning of § 2? 
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The judge found that, over the whole half 
century of its existence, “Alcoa’s” profits 
upon capital invested, after payment of in- 
come taxes, had been only about ten per 
cent, and, although the plaintiff puts this 
figure a little higher, the difference is neg- 
ligible. The plaintiff does indeed challenge 
the propriety of computing profits upon a 
capital base which included past earnings 
that have been allowed to remain in the 
business; but as to that it is plainly wrong. 
An argument is indeed often made in the 
case of a public utility, that the ‘“‘rate-base” 
should not include earnings re-invested which 
were greater than a fair profit upon the 
actual investment outstanding at the time. 
That argument depends, however, upon the 
premise that at common law—even in the 
absence of any commission or other au- 
thority empowered to enforce a “reason- 
able” rate—it is the duty of a public utility 
to charge no more than such a rate, and 
that any excess is unlawfully collected. Per- 
haps one might properly use the same argu- 
ment in the case of a monopolist; but it 
would be a condition that one should show 
what part of the past earnings were extor- 
tionate, for not all that even a monopolist 
may earn is caput lupinum, The plaintiff 
made no such attempt. and its distinction be- 
tween capital, “contributed by consumers” 
and capital, “contributed by shareholders,” 
has no basis in law. “Alcoa’s” earnings be- 
longed to its shareholders, they were free 
to withdraw them and spend them, or to 
leave them in the business. If they chose 
to leave them, it was no different from con- 
tributing new capital out of their pockets. 
This assumed, it would be hard to say that 
“Alcoa” had made exorbitant profits on 
ingot, if it is proper to allocate the profit 
upon the whole business proportionately 
among all its products—ingot, and fabrica- 
tions from ingot. A profit of ten per cent 
in such an industry, dependent, in part at 
any rate, upon continued tariff protection, 
and subject to the vicissitudes of new de- 
mands, to the obsolescence of plant and 
process—which can never be accurately 
gauged in advance—to the chance that sub- 
stitutes may at any moment be discovered 
which will reduce the demand, and to the 
other hazards which attend all industry: a 
profit of ten per cent, so conditioned, could 
hardly be considered extortionate. 


There are however, two answers to any 
such excuse; and the first is that the profit 
on ingot was not necessarily the same as the 
profit of the business as a whole, and that 
we have no means of allocating its proper 
share to ingot. It is true that the mill cost 
appears; but obviously it would be unfair 
to “Alcoa” to take, as the measure of its 
profit on ingot, the difference between sell- 
ing price and mill cost; and yet we have 
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nothing else. It may be retorted that it was 
for the plaintiff to prove what was the profit 
upon ingot in accordance with the general 
burden of proof. We think not. Having 
proved that “Alcoa” had a monopoly of the 
domestic ingot market, the plaintiff had gone 
far enough; if it was an excuse, that “Alcoa” 
had not abused its power, it lay upon “Alcoa” 
to prove that it had not. But the whole 
issue is irrelevant anyway, for it is no ex- 
cuse for “monopolizing” a market that the 
monopoly has not been used to extract from 
the consumer more than a “fair” profit. The 
Act has wider purposes. Indeed, even though 
we disregarded all but economic considera- 
tions, it would by no means follow that such 
concentration of producing power is to be 
desired, when it has not been used extor- 
tionately. Many people believe that posses- 
sion of unchallenged economic power deadens 
initiative, discourages thrift and depresses 
‘energy; that immunity from competition is 
a narcotic, and rivalry is a stimulant, to in- 
dustrial progress; that the spur of constant 
stress is necessary to counteract an inevitable 
disposition to let well enough alone. Such 
people believe that competitors. versed in 
the craft as no consumer can be, will be 
quick to detect opportunities for saving and 
new shifts in production, and be eager to 
profit by them. In any event the mere fact 
that a producer, having command of the 
domestic market, has not been able to make 
more than a “fair” profit, is no evidence that 
a “fair” profit could not have been made at 
lower prices. United States v. Corn Products 
Refining Co., supra, 1014, 1015 (234 Fed. Rep. 
964). True, it might have been thought ade- 
quate to condemn only those monopolies 
which could not show that they had exer- 
cised the highest possible ingenuity, had 
adopted every possible economy, had anti- 
cipated every conceivable improvement, stimu- 
lated every possible demand. No doubt, 
that would be one way of dealing with the 
matter, although it would imply constant 
scrutiny and constant supervision, such as 
courts are unable to provide. Be that as it 
may, that was not the way that Congress 
chose; it did not condone “good trusts” and 
condemn “bad” ones; it forbade all. More- 
over, in so doing it was not necessarily actu- 
ated by economic motives alone. It is 
possible, because of its indirect social or 
moral effect, to prefer a system of small 
producers, each dependent for his success 
upon his own skill and character, to one in 
which the great mass of those engaged must 
accept the direction of a few. These con- 
siderations, which we have suggested only 
as possible purposes of the Act, we think 
the decisions prove to have been in fact its 
purposes. 


It is settled, at least as to §1, that there 
are some contracts restricting competition 
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which are unlawful, no matter how bene- 
ficent they may be; no industrial exigency 
will justify them; they are absolutely for- 
bidden. Chief Justice Taft said as much of 
contracts dividing a territory among pro- 
ducers, iri the often quoted passage of his 
opinion in the Circuit Court of Appeals in 
United States v. Addystone Pipe and Steel Co., 
85 Fed. Rep. 271, 291. The Supreme Court 
unconditionally condemned all contracts fix- 
ing prices in United States v. Trenton Potteries 
Company, 273 U. S. 392, 397, 398: and what- 
ever doubts may have arisen as to that deci- 
sion from Appalachian Coals Inc. v. United 
States, 288 U. S. 344, they were laid by 
United States v. Socony-Vacuum Co., 310 
U. S. 150, 220-224. It will now scarcely be 
denied that the same notion originally ex- 
tended to all contracts — “reasonable,” or 
“unreasonable’—which restrict competition. 
United States v. Trans-Missouri Freight As- 
sociation, 166 U. S. 290, 327, 328; Unuted 
States v. Joint Traffic Association, 171 U. S. 
505, 575-577. The decisions in Standard Oul 
Co. v. United States, 221 U. S.1, and Ameni- 
can Tobacco Company v. United States, 221 
U. S. 106, certainly did change this, and 
since then it has been accepted law that not 
all contracts which in fact put an end to 
existing competition are unlawful. Starting, 
however, with the authoritative premise that 
all contracts fixing prices are uncondition- 
ally prohibited, the only possible difference 
between them and a monopoly is that while 
a monopoly necessarily involves an equal, 
or even greater, power to fix prices, its mere 
existence might be thought not to constitute 
an exercise of that power. That distinction 
is nevertheless purely formal; it would be 
valid only so long as the monopoly remained 
wholly inert; it would disappear as soon as 
the monopoly began to operate; for, when 
it did—that is, as soon as it began to sell 
at all—it must sell at some price and the 
only price at which it could sell is a price 
which it itself fixed. Thereafter the power 
and its exercise must needs coalesce. In- 
deed it would be absurd to condemn such 
contracts unconditionally, and not to extend 
the condemnation to monopolies; for the 
contracts are only steps toward that entire 
control which monopoly confers: they are 
really partial monopolies. 


But we are not left to deductive reason- 
ing. Although in many settings it may be 
proper to weigh the extent and effect of 
restrictions in a contract against its indus- 
trial or commercial advantages, this is never 
to be done when the contract is made with 
intent to set up a monopoly. As much was 
plainly implied in Swift & Co. v. United 
States, 196 U. S. 375, 396, where the court 
spoke of monopoly as being the “result” 
which the law seeks to prevent; and, al- 
though the language on pages 60 and 61 of 
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Standard Oil Co. v. United States, 221 U. S. 
1, is not altogether clear, it seems to presup- 
pose as a premise that a monopoly is always 
an “unreasonable restraint of trade.” Again, 
the opinion in Sugar Institute v. United States, 
297 U. S._553, 598—borrowing from Ap- 
palachian Coals Inc. v. United States, supra, 
(288 U. S. 344, 374)—said: “Accordingly, 
we have held that a cooperative enterprise 
otherwise free from objection which carries 
with it no monopolistic menace” need not 
always be condemned. These were indeed 
only thrown out as steps in the argument; 
but Fashion Originators Guild v. Federal 
Trade Commission, 312 U. S. 457, was a ruling. 
That concerned a combination of dress- 
makers who set up a boycott against all 
retailers who should deal in dresses copied 
—‘“pirated”—from the dressmakers’ designs. 
Before the Commission the dressmakers had 
offered to prove that “the practices of FOGA 
were reasonable and necessary to protect 
the manufacturer, laborer, retailer and con- 
sumer against devastating evils growing from 
the pirating of original designs and had in 
fact benefited all four.” (p. 467.) All such 
evidence the Commission refused to hear, 
raising as sharply as possible the issue whether 
the combination could excuse itself as “‘rea- 
sonable” because of the benefits it conferred 
upon the industry. The court sustained the 
Commission because “the purpose and ob- 
ject of this combination, its potential power, 
its tendency to monopoly, the coercion it 
could and did practice upon a rival method 
of competition, all brought it within the 
policy of the prohibition,” p. 467. Moreover, 
the Clayton Act itself (§§ 14 and 18, Title 
15, U. S. C.) shows that practices harmless 
in themselves will not be tolerated when 
they “tend to create a monopoly.”’ Perhaps, 
it has been idle to labor the point at length; 
there can be no doubt that the vice of re- 
strictive contracts and of monopoly is really 
one, it is the denial to commerce of the 
supposed protection of competition. To re- 
peat, if the earlier stages are proscribed, 
when they are parts of a plan, the mere 
projecting of which condemns them uncon- 
ditionally, the realization of the plan itself 
must also be proscribed. 

We have been speaking only of the eco- 
nomic reasons which forbid monopoly; but, 
as we have already implied, there are others, 
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based upon the belief that great industrial 
consolidations are inherently undesirable, re- 
gardless of their economic results. In the 
debates in Congress Senator Sherman him- 
self in the passage quoted in the margin 
showed that among the purposes of Con- 
gress in 1890 was a desire to put an end to 
great aggregations of capital because of the 
helplessness of the individual before them.* 
Another aspect of the same notion may be 
found in the language of Mr. Justice Peck- 
ham in United States v. Trans-Missourt 
Freight Association, supra, 323 (166 U. S. 
290). That Congress is still of the same 
mind appears in the Surplus Property Act 
of 1944, and the Small Business Mobiliza- 
tion Act. Not only does § 2 (d) of the first 
declare it to be one aim of that statute “to 
preserve the competitive position of small 
business concerns,” but § 18 is given over to di- 
rections designed to “preserve and strengthen” 
their position. In Umted States v. Hutcheson, 
312 U. S. 219, a later statute in pari materia 
was considered to throw a cross light upon 
the Anti-trust Acts, illuminating enough 
even to override an earlier ruling of the 
court. Throughout the history of these 
statutes it has been constantly assumed that 
one of their purposes was to perpetuate and 
preserve, for its own sake and in spite of 
possible cost, an organization of industry in 
small units which can effectively compete 
with each other. We hold that “Alcoa’s” 
monoply of ingot was of the kind covered 
by § 2. 

It does not follow because “Alcoa” had 
such a monopoly, that it “monopolized” the 
ingot market: it may not have achieved 
monopoly; monopoly may have been thrust 
upon it. If it had been a combination of 
existing smelters which united the whole 
industry and. controlled the production of 
all aluminum ingot, it would certainly have 
“monopolized” the market. In several deci- 
sions the Supreme Court has decreed the 
dissolution of such combinations, although 
they had engaged in no unlawful trade prac- 
tices. Perhaps we should not count among 
these Northern Securities Co. v. Umted States, 
193 U. S. 197, 327, because it was decided 
under the old dispensation which ended with 
Standard Oil Co. v. United States, supra, (221 
U. S. 1); but the following cases were later. 
United States v. Union Pacific R. R. Co., 226 


* “Tf the concerted powers of this combination 
are intrusted to a single man, it is a kingly 
prerogative, inconsistent with our form of gov- 
ernment, and should be subject to the strong 
resistance of the State and national authorities 
* * * 7’ 21 Cong. Record, 2457. 

“The popular mind is agitated with problems 
that may disturb social order, and among them 
all none is more threatening than the inequality 
of condition, of wealth, and opportunity that 
has grown within a single generation out of the 
concentration of capital into vast combinations 
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to control production and trade and to break 
down competition. These combinations already 
defy or control powerful transportation corpo- 
rations and reach State authorities. They reach 
out their Briarean arms to every part of our 
country. They are imported from abroad. Con- 
gress alone can deal with them, and if we are 
unwilling or unable there will soon be a trust 
for every production and a master to fix the 
price for every necessity of life, * * *’’ 21 
Cong. Record, 2460. See also 21 Cong. Record 
2598. 
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U. S. 61, 88; International Harvester v. Mis- 
souri, 234 U. S. 199, 209; United States v. 
Reading Company, 253 U. S. 26, 57-59; United 
States v. Southern Pacific Company, 259 U.S. 
214, 230, 231. We may start therefore with 
the premise that to have combined ninety 
per cent of the producers of ingot would 
have been to “monopolize” the ingot mar- 
ket; and, so far as concerns the public in- 
terest, it can make no difference whether an 
existing competition is put an end to, or 
whether prospective competition is pre- 
vented. The Clayton Act itself speaks in 
that alternative: “to injure, destroy or pre- 
vent competition.” (§13 (a) Title 15, 
U. S. C.) Nevertheless, it is unquestion- 
ably true that from the very outset the 
courts have at least kept in reserve the pos- 
sibility that the origin of a monopoly may 
be critical in determining its legality; and 
for this they had warrant in some of the 
congressional debates which accompanied 
the passage of the Act. In Re Greene, 52 
Fed. Rep. 104, 116, 117; Umited States v. 
Trans-Missouri Freight Association, 58 Fed. 
Rep. 58, 82 (C. C. A. 8). This notion has 
usually been expressed by saying that size 
does not determine guilt; that there must 
be some “exclusion” of competitors; that 
the growth must be something else than 
“natural” or “normal”; that there must be a 
“wrongful intent,” or some other specific in- 
tent; or that some “unduly” coercive means 
must be used. At times there has been 
emphasis upon the use of the active verb, 
“monopolize,” as the judge noted in the case 
at bar. United States v. Standard Oil Corpo- 
ration, 173 Fed. Rep. 177, 196; United States 
v. Whiting, 212 Fed. Rep. 466, 478; Patter- 
son v. United States, 222 Fed. Rep. 599, 619 
(C. C. A. 6); National Biscmt Co. v. Federal 
Trade Commission, 299 Fed. Rep. 733, 738 
(C. C. A. 2). What engendered these com- 
punctions is reasonably plain; persons may 
unwittingly find themselves in possession of 
a monopoly, automatically so to say: that 
is, without having intended either to put an 
end to existing cgmpetition, or to prevent 
competition from arising when none had 
existed; they may become monopolists by 
force of accident. Since the Act makes 
“monopolizing” a crime, as well as a civil 
wrong, it would be not only unfair, but pre- 
sumably contrary to the intent of Congress, 


* Justice McKenna for the majority said, 
p. 451: ‘“‘The Corporation is undoubtedly of 
impressive size and it takes an effort of resolu- 
tion not to be affected by it or to exaggerate 
its influence. But we must adhere to the law 
and the law does not make mere size an offence 
or the existence of unexerted power an offence. 
It, we repeat, requires overt acts and trusts 
to its prohibition of them and its power to 
repress or punish them. It does not compel 
competition nor require all that is possible.’ 
The minority through Day, J. agreed, p. 460: 
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to include such instances. A market may, 
for example, be so limited that it is im- 
possible to produce at all and meet the cost 
of production except by a plant large enough 
to supply the whole demand. Or there may 
be changes in taste or in cost which drive 
out all but one purveyor. A single pro- 
ducer may be the survivor out of a group 
of active competitors, merely by virtue of 
his superior skill, foresight and industry. 
In such cases a strong argument can be 
made that, although the result may expose 
the public to the evils of monopoly, the Act 
does not mean to condemn the resultant of 
those very forces which it is its prime ob- 
ject to foster: fimits opus coronat. The suc- 
cessful competitor, having been urged to 
compete, must not be turned upon when he 
wins. The most extreme expression of this 
view is in United States v. United States Steel 
Corporation, 251 U. S. 417, from which we 
quote in the margin;* and which Sanford, 
J. in part repeated in United States v. Inter- 
national Harvester Corp., 274 U. S. 693, 708. 
It so chances that in both instances the cor- 
poration had less than two-thirds of the pro- 
duction in its hands, and the language quoted 
was not necessary to the decision; so that 
even if it had not later been modified, it has 
not the authority of an actual decision. But, 
whatever authority it does have was modi- 
fied by the gloss of Cardozo, J. in Swift & 
Company v. United States, 286 U. S. 106, 
when he said, p. 116: “Mere size * * * is 
not an offense against the Sherman Act un- 
less magnified to the point at which it amounts 
to a monopoly * * * but size carries with 
it an opportunity for abuse that is not to be 
ignored when the opportunity is proved to 
have been utilized in the past.” ‘“Alcoa’s” 
size was “magnified” to make it a “monopoly”; 
indeed, it has never been anything else; and 
its size, not only offered it an “opportunity 
for abuse,’ but it “utilized” its size for 
“abuse,” as can easily be shown. 

It would completely misconstrue “Alcoa’s” 
position in 1940 to hold that it was the pas- 
sive beneficiary of a monopoly, following 
upon an involuntary elimination of com- 
petitors by automatically operative economic 
forces. Already in 1909, when its last law- 
ful monopoly ended, it sought to strengthen 
its position by unlawful practices, and these 
concededly continued until 1912. In that 


“the act offers no objection to the mere size of 
a corporation nor to the continued exertion of 
its lawful power, when that size and power have 
been obtained by lawful means and developed 
by natural growth, although its resources, cap- 
ital and strength may give to such corporation 
a dominating place in the business and industry 
with which it is concerned. It is entitled to 
maintain its size and the power that legitimately 
goes with it, provided no law has been trans- 
gressed in obtaining it.’’ 
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year it had two plants in New York, at 
which it produced less than 42 million pounds 
of ingot; in 1934 it had five plants (the 
original two, enlarged; one in Tennessee; 
one in North Carolina; one in Washington), 
and its production had risen to about 327 
million pounds, an increase of almost eight- 
fold. Meanwhile not a pound of ingot had 
been produced by anyone else in the United 
States. This increase and this continued 
and undisturbed control did not fall unde- 
signed into “Alcoa’s” lap; obviously it could 
not have done so. It could only have re- 
sulted, as it did result, from a persistent 
determination to maintain the control, with 
which it found itself vested in 1912. There 
were at least one or two abortive attempts 
to enter the industry, but “Alcoa” effectively 
anticipated and forestalled all competition, 
and succeeded in holding the field alone. 
True, it stimulated demand and opened new 
uses for the metal, but not without making 
sure that it could supply what it had evoked. 
There is no dispute as to this; “Alcoa” 
avows it as evidence of the skill, energy and 
initiative with which it has always con- 
ducted its business; as a reason why, having 
won its way by fair means, it should be com- 
mended, and not dismembered. We need 
charge it with no moral derelictions after 
1912; we may assume that all it claims for 
itself is true. The only question is whether 
it falls within the exception established in 
favor of those who do not seek, but cannot 
avoid, the control of a market. It seems to us 
that that question scarcely survives its state- 
ment. It was not inevitable that it should 
always anticipate increases in the demand 
for ingot and be prepared to supply them. 
Nothing compelled it to keep doubling and 
redoubling its capacity before others entered 
the field. It insists that it never excluded 
competitors; but we can think of no more 
effective exclusion that progressively to em- 
brace each new opportunity as it opened, and 
to face every newcomer with new capacity 
already geared into a great organization, 
having the advantage of experience, trade 
connections and the elite of personnel. Only 
in case we interpret “exclusion” as limited 
to manoeuvres not honestly industrial, but 
actuated solely by a desire to prevent com- 
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petition, can such a course, indefatigably 
pursued, be deemed not “exclusionary.” So 
to limit it would in our judgment emasculate 
the Act; would permit just such consoli- 
dations as it was designed to prevent. 

“Alcoa” aaswers that it positively assisted 
competitors, instead of discouraging them. 
That may be true as to fabricators of ingot; 
but what of that? They were its market for 
ingot, and it is charged only with a monopoly 
of ingot. We can find no instance of its 
helping prospective ingot manufacturers. 
We do not forget the Southern Aluminum 
Company in whose origin it did have some 
part; though that was over before the end 
of 1914 and was in any event scarcely late 
enough to count. We are speaking, not of 
its purchase of the remains of the plant in 
1915; we are not suggesting— as the plain- 
tiff argues—that that was a move to keep 
the plant out of the ingot market; we are 
speaking of the original venture. In Decem- 
ber, 1911, Arthur V. Davis was in Europe, 
engaged in forming the “cartel” of 1912, 
which we will assume not to have been 
meant to affect the production of ingot in 
the United States; for so the judge found. 
The first form of the project was a corpora- 
tion in which all the members of that “cartel” 
were to share—“Alcoa,” through its Canadian 
subsidiary. That plan was abandoned; but 
the French interests, which had been par- 
ties to it, organized the Southern Aluminum 
Company in its place; and the correspondence 
between those interests and “Alcoa” in 1913 
—especially the French letter of April 16 
and “Alcoa’s” answer of May 10—even 
though it may not justify the conclusion 
that the two were acting in conjunction, 
leaves no doubt that they were not to be 
competitors at arms length.* Perhaps, as 
the plaintiff argues, “Alcoa” did think that 
the new project might be useful in per- 
suading the plaintiff, whose attack had just 
ended in the decree of 1912, that the com- 
pany was to be a real competitor. Be that 
as it may, the expected competition was not 
to be of the ordinary kind. 

We disregard any question of “intent.” 
Relatively early in the history of the Act— 
1935—Holmes, J. in Swift & Company v. 
United States, supra, (196 U. S. 375, 396), 


* For example, the first letter contained the 
following: ‘‘I do not believe that the political 
conditions existing in the United States make it 
advisable to associate our aluminum companies, 
even for the fabrication of alumina. Mr. Stern- 
feld, whom I talked with in Paris a few days 
ago, told me that in his conversations with you 
on the subject he was under the impression that 
you are of the same opinion as I, and that it 
would be preferable for your company, the 
Southern and the Northern each to work alone 
in all branches of fabrication and commerce.’’ 
And again: ‘It would evidently be better for 
the equilibrium of the market if we would take 
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a large portion of our supply of power with 
the view of producing nitrures’’ (nitrates?) 
“rather than to employ the whole to increase 
our production of metal.’’ The answer in part 
read: ‘‘As to whether it is wiser to build at 
first one plant in the United States conjointly 
between the Southern Aluminum Company and 
the Aluminum Company of America is to my 
mind rather a detail, and, if you prefer to have 
the Southern Company build its own plant at 
Whitney, while the Aluminum Company builds 
another for itself, I see no objection to that 
procedure.”’ 
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explained this aspect of the Act in a pas- 
sage often quoted. Although the primary 
evil was monopoly, the Act also covered 
preliminary steps, which, if continued, would 
lead to it. These may do no harm of them- 
selves; but, if they are initial moves in a 
plan or scheme which, carried out, will re- 
sult in monopoly, they are dangerous and 
the law will nip them in the bud. For this 
reason conduct falling short of monopoly, 
is not illegal unless it is part of a plan to 
monopolize, or to gain such other control 
of a market as is equally forbidden. To 
make it so, the plaintiff must prove what in 
the criminal law is known as a “specific in- 
tent”; an intent which goes beyond the mere 
intent to do the act. By far the greatest 
part of the fabulous record piled up in the 
case at bar, was concerned with proving 
such an intent. The plaintiff was seeking 
to show that many transactions, neutral on 
their face, were not in fact necessary to the 
development of “Alcoa’s” business, and had 
no motive except to exclude others and per- 
petuate its hold upon the ingot market. 
Upon that effort success depended in case 
the plaintiff failed to satisfy the court that it 
was unnecessary under § 2 to convict “Alcoa” 
of practices unlawful of themselves. The 
plaintiff has so satisfied us, and the issue of 
intent ceases to have any importance; no 
intent is relevant except that which is relevant 
to any liability, criminal or civil: i. e. an in- 
tent to bring about the forbidden act. Note 
59 on page 226 of United States v. Socony- 
Vacuum Oil Co., supra (310 U. S. 150), on 
which ‘‘Alcoa” appears so much to rely, 1s 
in no sense to the contrary. Douglas, J. 
was answering the defendants’ argument 
that, assuming that a combination had at- 
tempted to fix prices, it had never had the 
power to do so, for there was too much 
competing oil. His answer was that the 
plan was unlawful, even if the parties did 
not have the power to fix prices, provided 
that they intended to do so; and it was to 
drive home this that he contrasted the case 
then before the court with monopoly, where 
power was a necessary element. In so doing 
he said: “An intent and a power * * * are 
then necessary,” which he at once followed 
by quoting the passage we have just men- 
tioned from Swift & Co. v. United States, 
supra (196 U. S. 375). In order to fall with- 
in §2, the monopolist must have both the 
power to monopolize, and the intent to 
monopolize. To read the passage as de- 
manding any “specific,” intent, makes non- 
sense of it, for no monopolist monopolizes 
unconscious of what he is doing. So here, 
“Alcoa” meant to keep, and did keep, that 
complete and exclusive hold upon the ingot 
market with which it started. That was to 
“monopolize” that market, however inno- 
cently it otherwise proceeded. So far as 
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the judgment held that it was not within 
§ 2, it must be reversed. 


IIT. “Alcoas” Unlawful Practices 


As we have said, the plaintiff also sought 
to convict “Alcoa” of practices in which it 
engaged, not because they were necessary 
to the development of its business, but only 
in order to suppress competitors. Since we 
are holding that “Alcoa” “monopolized” the 
ingot market in 1940, regardless of such 
practices, these issues might be moot, if it 
inevitably followed from our holding that 
“Alcoa” must be dissolved. It could be ar- 
gued that the new companies which would 
then emerge, should not be charged in re- 
trospect with their predecessor’s illegal con- 
duct; but should be entitled to start without 
the handicap of injunctions, based upon its 
past. Possibly that would be true, except 
that conditions have so changed since the 
case was closed, that, as will appear, it by 
no means follows, because “Alcoa” had a 
monopoly in 1940, that it will have one 
when final judgment is entered after the 
war. That judgment may leave it intact as 
a competing unit among other competing 
units, and the plaintiff might argue, and un- 
doubtedly will, that, if it was in the past 
guilty of practices, aimed at “monopolizing” 
the ingot market, it would be proper and 
necessary to enjoin their resumption, even 
though it no longer will have a monopoly. 
For this reason it appears to us that the 
issues are not altogether moot. In spite of 
the prolixity of the evidence, the challenged 
practices can be divided into three classes: 
(a) the “preemption” of bauxite deposits 
and water power; (b) the suppression of 
several efforts by competitors to invade 
either the ingot market, or some of the 
markets for fabricated goods; (c) the “domina- 
tion” of the markets for such .goods, and 
ana ett of the markets for “sheet” and 
cable. 


(a) “Pre-emption” of Bauxite and 
Water-Power 


The plaintiff attempted to prove, and as- 
serts that it did prove, that “Alcoa” bought 
up bauxite deposits, both in Arkansas—the 
chief source of the mineral in the United 
States—and in Dutch, and British, Guiana, 
in excess of its needs, and under circum- 
stances which showed that the purchases 
were not for the purpose of securing an 
adequate future supply, but only in order to 
seize upon any available supply and so as- 
sure its monopoly. The very statement of 
this charge shows that it depends upon “AI- 
coa’s” intent, for, if the purchases provided 
for the future needs of the business, or for 
what “Alcoa” honestly believed were its 
future needs, they were innocent. In its 
effort to show such an intent, here and else- 
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where, the plaintiff made the whole history 
of the industry from its beginning the sub- 
ject of inquiry, with a persistence which left 
no corner unsearched. The judge heard the 
evidence with unmatched patience, and 
punctilious care and minuteness; and with 
equal industry and detail considered it for 
almost a year before he gave his opinion, 
in which he overruled all the plaintiff’s con- 
tentions. The plaintiff's brief before us 
seems to intimate that in doing so he was 
actuated by a bias in ‘‘Alcoa’s” favor; and, 
if by that is meant that “Alcoa” completely 
satisfied him of its innocence throughout, 
bias he certainly showed. That, however, 
is precisely the bias which all evidence is 
intended to create, and which it should 
create, if a court does its duty. If, on the 
other hand, it is suggested that into his 
conclusions there entered motives, not de- 
rived from the evidence, the record is 
utterly devoid of any support for it. 


We assume that Rule 52 (a) applies as 
well to appeals taken under Rule 72, as to 
those taken under Rule 75, although it 
makes very little difference whether or not 
it does, because Rule 52 (a) in substance 
merely carried over the earlier practice in 
equity to all trials before a judge. State 
Farm Mutual Automobile Insurance Company 
v. Bonacct, 111 Fed. (2) 412, 415 (C. C. A. 
8); Petterson Lighterage & Transportation 
Corp. v. New York Central R. R. Co., 126 Fed. 
(2) 992, 995 (C. C. A. 2); Katz Underwear 
Company v. Umted States, 127 Fed. (2) 965, 
966 (C. C. A. 3); 3 Moore’s Federal Prac- 
tice, §52.01. It is idle to try to define the 
meaning of the phrase, “clearly erroneous”; 
all that can be profitably said is that an 
appellate court, though it will hesitate less 
to reverse the finding of a judge than that 
of an administrative tribunal or of a jury, 
will nevertheless reverse it most reluctantly 
and only when well persuaded. This is true 
to a considerable degree even when the 
judge has not seen the witnesses. His duty is 
to sift the evidence, to put it into logical 
sequence and to make the proper inferences 
from it; and in the case of a record of 
over 40,000 pages like that before us, it is 
physically impossible for an appellate court 
to function at all without ascribing some 
prima facie validity to his conclusions. Con- 
sumers Import Company v. Kawasaki, 133 
eden Sls 07 1 .1C-n Ase). = \Wihaty the 
plaintiff is really asking is that we shal] in 
effect reconsider the whole evidence de novo, 
as though it had come before us in the first 
instance. The impossibility of that at once 
appears, if we consider what it would have 
involved, had the appeal taken its usual 
course and been heard by the nine justices 
of the Supreme Court. However, whatever 
may be said in favor of reversing a trial 
judge’s findings when he has not seen the 
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witnesses, when he has, and in so far as his 
findings depend upon whether they spoke 
the truth, the accepted rule is that they 
“must be treated as unassailable.” Davis v. 
Schwartz, 155 U. S. 631, 636; Adamson v. 
Gilliland, 242 U. S. 350, 353; Alabama Power 
Company v. Ickes, 302 U. S. 464, 477. The 
reason for this is obvious and has been re- 
peated over and over again; in such cases 
the appeal must be decided upon an incom- 
plete record, for the printed word is only a 
part, and often by no means the most im- 
portant part, of the sense impressions which 
we use to make up our minds. Morris Plan 
Industrial Bank v. Henderson, 131 Fed. (2) 
975, 977 (C. C. A. 2). Since an appellate 
court must have some affirmative reason to 
reverse anything done below, to reverse a 
finding it must appear from what the record 
does preserve that the witnesses could not 
have been speaking the truth, no matter how 
transparently reliable and honest they could 
have appeared. Even upon an issue on 
which there is conflicting direct testimony, 
appellate courts ought to be chary before 
going so far; and upon an issue like the 
witness’s own intent, as to which he alone 
can testify, the finding is indeed “unassail- 
able,” except in the most exceptional cases, 


In the case at bar, the first issue was 
whether, when “Alcoa” bought up the bauxite 
deposits, it really supposed that they would 
be useful in the future. It would be hard 
to imagine an issue in which the credibility 
of the witnesses should more depend upon 
the impressions derived from their presence. 
“Alcoa” relied principally upon the testi- 
mony of three of its officers, though there 
were some issues (the purchase of bauxite 
was among them), as to which not all three 
testified. These were the chairman of its 
board, Arthur V. Davis; its president, Roy 
A. Hunt; and Davis’s brother, Edward K. 
Davis, a former vice-president. Arthur V. 
Davis was on the stand for seven weeks; 
his direct testimony occupies 844 printed 
pages on the direct and 1445, on the cross; 
Edward K. Davis, called by the plaintiff, 
was on the stand six weeks; his direct oc- 
cupies 1727 pages and his cross, 146; Hunt 
was on the stand two weeks; in his case the 
corresponding figures are 266 and 346. Thus 
the judge had an unrivaled opportunity to 
observe how they bore themselves under a 
most prolonged and searching test; and he 
went out of his way to commend their can- 
dor and credibility. Nor could the issue 
turn upon the dependability of their memory; 
they knew why they had bought the bauxite; 
they were either speaking the truth, or per- 
juring themselves, not only upon this issue 
but elsewhere throughout this amazing 
record. Evidence must be beyond measure 
convincing which leads to that conclusion in 
the face of the most positive assurance from 
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the only impartial observer at the time, that 
they seemed to him men of honor and 
veracity. While it is of course true that 
they had an interest to excuse their past 
conduct and that the transactions admitted 
a sinister interpretation, neither of these 
facts was conclusive. Upon this, as upon 
all the issues, the plaintiff had the burden 
and must lose unless it succeeded in doing 
more than leaving the proof in balance. 
Taking all these considerations together, it 
seems plain to us that we should be un- 
warranted in declaring these findings “clearly 
erroneous.” 

Little need be added as to the similar 
charge that “Alcoa” bought up suitable 
water power which it did not need; and did 
so for the purpose of preventing competi- 
tion. It did buy a number of such sites 
which it did not fully use; but, considering 
the extraordinary increase in ingot produc- 
tion which in fact took place even without 
the witnesses’ explanations the inference 
which the plaintiff asks us to draw would be 
weak indeed; and certainly we should not 
be justified in holding that it overbore those 
explanations. 


(b) Suppression of Competitors Seeking to 
Invade the Ingot Market 


The plaintiff relies upon two transactions 
as showing that “Alcoa” tried to suppress 
incipient competition by purchasing inter- 
ests in two Norwegian aluminum com- 
panies; and a third, by purchasing interests 
in water-power at the head of the Saguenay 
River, Canada. The Ford Motor Company, 
in the winter of 1920-1921, wished to secure 
an independent source of aluminum; and 
one of its representatives met Haskell, the 
president of the Baush Company, and con- 
sulted him about getting one. Haskell in 
that winter saw Kloumann, the representa- 
tive of a Norwegian company, which we 
may call “A. H. Norsk”; and Haskell got 
an option on the property. There was a 
sharp dispute as to whether Arthur V. Davis 
learned of these negotiations; but we shall 
assume that he did so shortly after May 18, 
1921, in spite of the fact that the letter which 
conveyed that information was excluded. 
In the following July, “Alcoa” agreed with 
Kloumann to buy a half interest in “A. H. 
Norsk,” and bought it in October, 1922, 
after Davis had got permission from the 
Attorney General in accordance with the re- 
quirements of the decree of 1912. In the 
letter in which he stated the case to the 
Attorney General, Davis declared that he 
wished to have the property in order to 
compete with German producers abroad; 
and that is the reason which he gave on the 
stand, and which the judge accepted. This 
evidence also admits the interpretation that 
Davis wished to head off Haskell, and per- 
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haps in fact he did; but we cannot see that 
the issue differs from that which arose over 
the purchases of bauxite and water-power. 
It is impossible to say a priori what motive 
actuated Davis; even though he knew that 
his purchase would interrupt Haskell’s 
negotiations on behalf of the Ford Company, 
it by no means follows that he did not wish 
the property for the reasons he gave to the 
Attorney General. Indeed, the plaintiff did 
not prove that there were no other sources 
of foreign aluminum open to the Ford Com- 
pany; or even that there were no plants 
which it could have bought. The purchase 
of the other Norwegian plant had no ac- 
companiment of cutting out American com- 
petition; as to it “Alcoa’s” good faith must 
certainly be accepted 


The last transaction was “Alcoa’s’’ inter- 
vention in a large power development at the 
source of the Saguenay River in Lake St. 
John, Canada. This lake is of large area 
and capacity; and at some time before 1922, 
James B. Duke, a very rich financier, had 
secured two water-powers close to the out- 
let, about eighteen miles apart, called the 
Upper, and Lower, Developments. The 
Upper Development was built by 1924, but 
the Lower Development was not completed 
till 1931. In 1922 a representative of Duke 
proposed to Davis that he should take some 
of the power from the Upper Development 
but nothing was done; but in 1924 “Alcoa” 
was planning to build a plant at Arvida, 
near the Saguenay River; and at some time 
after October 15 of that year, Davis and 
Duke resumed negotiations, though this 
time for the purchase of the Lower Develop- 
ment. These resulted in its purchase in 
July, 1925, by means of a merger into 
“Alcoa” of one of Duke’s corporations, 
which owned the property. When Duke 
died in October, 1925, his executors wished 
to dispose of the Upper Development also, 
and “Alcoa” obtained a fifty-three and one- 
half per cent interest in it during the spring 
of 1926. All the power used at Arvida has 
come from the Upper Development; and 
“Alcoa,” after finishing the Lower Develop- 
ment, sold the power to others, until 
“Limited” acquired the property in 1938. 

In October, 1924, the brothers, Uihlein, 
who had formerly been brewers in St. Louis, 
and had already bought a bauxite deposit 
in British Guiana, conferred with Duke 
about using the power of the Upper De- 
velopment to make ingot; but nothing came 
of these negotiations. Davis said that the 
Uihleins told him that, when he and Duke 
began to deal with each other in the autumn 
of 1924, they had entirely abandoned the 
idea of going into the aluminum business, 
and so the judge found. The Uihleins, hav- 
ing given up the bauxite business, sold out 
their deposits in British Guiana in Decem- 
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ber, 1924, to three equal interests, of which 
“Alcoa” was one. (This was one of the 
purchases considered in the preceding head- 
ing.) Haskell on his own account also 
negotiated with Duke for an interest in the 
Upper Development, but these negotiations 
had. ended before Duke’s death. The plain- 
tiff argues that “Alcoa” was aware of the 
negotiations between Duke and the Uihleins, 
and between Duke and Haskell; and knew 
that, once it had secured the Lower De- 
velopment, Duke was sure to lose interest 
in any independent aluminum plant. It 
adds that the fact that “Alcoa” has never 
used the Lower Development to manufac- 
ture ingot, shows that it must have been 
bought for another purpose. “Alcoa” an- 
swers that its original purpose was to de- 
velop the Lower Development after the 
Arvida plant had been built, meanwhile 
taking power from the Upper; that it was 
only after Duke’s death that it bought a 
share in the Upper; and that the Uihlein and 
Haskell projects had nothing to do with its 
purchase of the Lower Development. This 
answer is not so patently implausible an ex- 
planation that the judge was bound to reject 
it, and to find that the plaintiff had carried 
the burden of proof upon the issue. 


(c) “Alcoa’s” Domination of the 
Fabricating Fields 


The last of ‘‘Alcoa’s” supposedly unlaw- 
ful practices was its infiltration into, and 
manipulation of, some of the markets for 
fabricated goods. These were three kinds: 
(1) buying an interest in the Aluminum 
Castings Company, and Aluminum Manu- 
factures, Inc.; (2) the “Price Squeeze”; (3) 
the “Piston Patent Pool.” (1) “Castings” 
were one of the earliest uses of aluminum; 
“Alcoa” began to make them about 1901, 
and by 1909 there were a number of com- 
panies engaged in the business. Five of 
these combined in that year to form the 
Aluminum Castings Company, of whose 
shares ‘Alcoa’ received fifty per cent in 
exchange for advances made at the time. It 
does not appear what proportion of the total 
output these five companies had been manu- 
facturing; certainly the plaintiff did not prove 
that they controlled the castings market. 
Later they acquired a sixth foundry; and in 
1919 the combination was reorganized as 
Aluminum Manufacturers, Inc. In 1922 it 
leased all its real estate and machinery to 
“Alcoa” for twenty-five years, and may be 
regarded as thereafter a subsidiary. We 
cannot see that in all this the plaintiff has 
proved anything relevant to the action. If 
it means that there was a monopoly of the 
castings market as such, there is no support 
whatever in the record for such an assertion. 
If it means that “Alcoa’s” intervention in 
the castings business helps to support its 
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claim that “Alcoa” monopolized the ingot 
market, the inference is extremely weak. 
Finally, there was nothing in the transac- 
tions themselves which indicated that they 
were independently unlawful, or that they 
served to make “Alcoa’s” legal position as 
to the ingot industry less vulnerable than it 
would otherwise have been. 

The Aluminum Goods Manufacturing 
Company makes cooking and other utensils 
out of aluminum. It was formed in 1909 by 
the consolidation of three small companies; 
all its plants are in Wisconsin, and its prin- 
cipal place of business is in that state. At the 
trial thirty-one per cent of the shares were 


‘held by “Alcoa” and its officers, and this 


proportion had been thirty-six per cent in 
1918. The proportion of the shares held by 
the three families, which had originally 
owned the combining companies, was al- 
most thirty-six per cent, and if there were 
added the shares owned by employees and 
by residents of the town where the principal 
business is, the percentage was originally 
over fifty per cent and has so remained. 
Four of the six directors have always repre- 
sented the original interests; the other two 
have represented “Alcoa’s” interest. The 
four have frequently shown entire inde- 
pendence of “Alcoa,” and on several occa- 
sions have overruled its two directors, 
although the two companies have, very 
naturally, usually acted in unison. Again, 
we are not clear whether the plaintiff means 
to argue that by its holdings in this com- 
pany “Alcoa” “monopolizes,’ or has at- 
tempted to “monopolize,” the utensil market; 
if so, there is no support for it. If on. the 
other hand, the charge is that “Alcoa” in- 
vested in the company as part of its monopoly 
of the ingot market, that may be true. It 
may have hoped in this way to secure at 
least a friendly market for its ingot, if ingot 
competition should increase. As part of its 
general conduct after the Bradley patent ex- 
pired, this purchase may thus be relevant, 
just as its investment in the castings busi- 
ness may be; but, like its investment in that 
business, there is nothing to support the 
conclusion that here was a practice or 
manoeuvre merely to suppress or exclude 
competitors; and there was no justification 
for joining the Aluminum Goods Manufac- 
turing Company as a defendant. 


(2) The “Price Squeeze” 


The plaintiff describes as the “Price 
Squeeze” a practice by which, it says, “Alcoa” 
intended to put out of business the manu- 
facturers of aluminum “sheet” who were its 
competitors; for “Alcoa” was itself a large 
—in fact much the largest—maker of that 
product, and had been the first to introduce 
it many years before the period in question. 
The challenged practice ended with the year 
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1932, shortly after the Department of Justice 
took up the complaints of several “sheet” 
makers, and began to investigate. The 
plaintiff says that the “squeeze” had been in 
operation for a long time before the year 
1925, and that by means of it “Alcoa” had 
succeeded in eliminating four out of the 
eight companies which competed with it. 
However, it will not be necessary to go back 
of 1925, for the only question before us is 
whether an injunction shall go, and a test 
of that is whether the practice in the years 
1925-1932, inclusive, was unlawful. If it 
was, the time when it began is irrelevant; if 
it was not, it was equally lawful in the ear- 
lier years. We shall not describe the manu- 
facture of “sheet”—‘‘sheet rolling’—beyond 
saying that “rolling ingot,” not “notched bar 
ingot,’ must be used, and that it is forced 
between two rollers until it gets to the de- 
sired thickness: “gauge.” It is made as 
“coiled sheet” or “flat sheet”; also the metal 
may be hardened by various alloys to bring 
up its tensile strength. The “squeeze” is 
asserted to have been exercised upon five 
“sauges” of “coiled sheet,” four “gauges” 
of “flat sheet’ and five “gauges” of alloyed 
metal—called “Duralumin.” 


Between the years 1925 and 1937 inclusive 
“Alcoa’s” books show the price of all these 
kinds of “sheet” for the “gauges” in question, 
together with the cost of making it from 
ingot. They also show the price of ingot, 
which was of course the same for all 
“gauges” and for all kinds of “sheet,” as it 
was the same for all uses of aluminum other 
than “sheet.” We are accepting as a basis 
the tables appearing as Section XVII of the 
Appendix to the plaintiff’s brief—which is 
more favorable to “Alcoa” than those which 
the judge used. Except for the years 1925- 
1928, inclusive, these tables do not include 
as an item of cost, “Unabsorbed Burden”; 
an accounting allowance, computed to cover 
the expense and loss properly to be at- 
tributed to that part of ‘‘Alcoa’s” plant which 
was not being used during each year. We 
cannot see why it was not a proper item to 
include in the cost of production, for it was 
to be expected that other “sheet rollers” 
also would be unable to keep their plants 
fully occupied; and, if so, over a term of 
years they would have to “absorb” the en- 
suing loss in the price of the product. 
Moreover, as we have said, “Alcoa” itself 
so kept its books for the first four years of 
the period in question. Those were prosper- 
ous years during which the item was not 
likely to have been large, but even though 
we were to deduct in those years the aver- 
age for the years in which ‘‘Alcoa” de- 
ducted it, the difference this would make in 
the average cost of “sheet” for the years 
before 1933 is trifling. At the expense of 
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logical consistency and in order not to com- 
plicate the computations unduly, we have 
used the tables as they stand. 

The plaintiff's theory is that “Alcoa” con- 
sistently sold ingot at so high a price that 
the “sheet rollers,’ who were forced to buy 
from it, could not pay the expenses of “roll- 
ing” the “sheet” and make a living profit out 
of the price at which “Alcoa” itself sold 
“sheet.” To establish this the plaintiff asks 
us to take “Alcoa’s” cost of “rolling” as.a 
fair measure of its competitors’ costs, and 
to assume that they had to meet “Alcoa’s” 
price for all grades of “sheet,” and could 
not buy ingot elsewhere. It seems to us 
altogether reasonable, in the absence of 
proof to the contrary, to suppose that “Alcoa’s” 
“rolling” costs were not higher than those 
of other ‘“‘sheet rollers’; and, although it is 
true that theoretically, imported “virgin” 
was always available, for the reasons we 
have already given when we were discussing 
the monopoly in ingot, we think that it could 
at best be had at very little less than “Alcoa’s” 
prices, As for “secondary,” there were a 
number of uses for “sheet” for which the 
trade would not accept such of it as was 
available in the years in question. Besides, 
the “spread” between suitable grades of 
“secondary” and “virgin” was also very 
small. 


Compressing into reasonable compass 
what the tables show, the result is as fol- 
lows. For all the five “gauges” of “coiled 
sheet” for eight years, 1925-1932, the average 
profit open to competing “rollers” was .84 
cents a pound, as against 4.7 cents for the 
five succeeding years, 1933-1937. The cor- 
responding figures for “flat sheet” were .59 
cents and 4 cents; and for ‘“Duralumin,” 4.9 
cents and 11.8 cents. Moreover, in 31 in- 
stances out of 112 there was no “spread” 
at all; that is, the cost of ingot plus the 
cost of “rolling” was greater than the price 
at which “Alcoa” was selling “sheet.” Ob- 
viously, there was in the eight years little or 
no inducement to continue in the “sheet” 
business, and Baush, the only “roller” of 
“Duralumin,” gave up in 1931, although 
“Alcoa” insists, and the judge found, that 
this was because of its inefficiency. There 
can be little doubt that “Alcoa” changed 
the price of ingot in 1933 because it feared 
some action by the Department. True, it 
dropped. the cost of ingot only about two 
and a half cents, and that advantage did not 
all inure to the profit of “sheet rollers,” for 
the price of the majority of the “gauges” 
in all three kinds of “sheet” fell as well. 
However, the cost of making “sheet” also 
fell for every “gauge,” and that in some part 
offset the fall in the price of “sheet.” There 
resulted an average net gain in 1933 in all 
“gauges” of “coiled sheet” of 2.84 cents a 
pound; and the corresponding figure for 
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“flat sheet” was 4.49 cents, and for “Dura- 
lumin,” 3.14 cents. Moreover, although this 
advantage necessarily varied during the 
years 1934-1937, the cost of ingot—the most 
important factor—continued to be lower 
than in 1933 for all the following years ex- 
cept 1937, and then it was higher by only a 
quarter of a cent. The judge held and we 
agree that the “squeeze” was eliminated by 
lowering the price of ingot; and to do so 
“Alcoa” had to reduce the price, not only to 
“sheet rollers,’ but to all customers who 
bought ingot for any purpose. The drop 
of two and one half cents in 1933 went along 
with an actual—though it is true a very 
small—increase in mill cost, which left a 
margin of 4.62 cents for overhead expenses. 
Since 1925 that margin had never been less 
than ten cents except in 1932, when it was 
seven and a half cents. It is of course 
possible that the reduction in the price of 
ingot was accompanied by a corresponding 
drop in overhead; the record is silent; but 
it seems to us unreasonable to make that 
assumption: sudden changes of such magni- 
tude are not to be expected. Rather we 
think that the plaintiff made out a prima 
facie case that “Alcoa” had been holding 
ingot at a price higher than a “fair price,” 
and had reduced the price only because of 
pressure. If that was not so, it should have 
rebutted the inference. 


In spite of this evidence the judge found 
that in these years “Alcoa” had not intended 
to monopolize the “sheet” market; or to 
exclude others; or to fix discriminatory 
prices, or prices of any kind; or to sell below 
the cost of production, measuring ingot 
price as part of the cost. The last of these 
findings presupposes that “Alcoa” could not 
have known the cost of “rolling sheet,” for 
obviously it knew the prices at which 
“sheet” and ingot were selling. It says that 
it did not know, because the cost of “rolling 
sheet” varied from year to year, and could 
not be ascertained till the end of the year, 
so that it could never tell in advance what 
part of the gross “spread” between the 
“sheet” price and the ingot price would be 
left as profit. That is indeed hard to be- 
lieve; but, assuming that it could not, since 
the judge so found, at least as early as 1930 
the complaints charged it with notice of the 

effect of what it was doing; and yet it kept 
on until the Department began to move, 
when it at once found means to cure the 
situation. Since we have not the question 
whether competitors were in fact damaged, 
but only whether there was enough evi- 
dence on which to base an injunction for the 
future, the only doubts are two: first, 
whether, when “Alcoa” came to know the 
effect of the “squeeze,” as it did, the 
“squeeze” became unlawful; and second, 
whether the issue has become moot, which 
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we will reserve until we come to discuss 
remedies. That it was unlawful to set the 
price of “sheet” so low and hold the price 
of ingot so high, seems to us unquestionable, 
provided, as we have held, that on this 
record the price of ingot must be regarded 
as higher than a “fair price.” True, this 
was only a consequence of ‘“‘Alcoa’s” con- 
trol over the price of ingot, and perhaps it 
ought not to be considered as a separate 
wrong; moreover, we do not use it as part 
of the reasoning by which we conclude that 
the monopoly was unlawful. But it was at 
least an unlawful exercise of ‘“Alcoa’s’’ 
power after it had been put on notice by 
the “sheet rollers’” complaints; and this is 
true, even though we assent to the judge’s 
finding that it was not part of an attempt to 
monopolize the “sheet” market. We hold 
that at least in 1932 it had become a wrong. 

The same considerations do not apply to 
“cable,” of which “Alcoa” is the only fabri- 
cator. The plaintiff charges that “Alcoa” 
secured a monopoly of this by setting the 
price so low that there was no adequate 
“spread.” That may be true, but aluminum 
“cable” must in any event compete with 
copper “cable,” and the plaintiff failed to 
show that, even though the price of ingot 
were reduced so as to realize only a “fair” 
profit, it would have been possible to com- 
pete with copper “cable” and leave an ade- 
quate “spread” for “cable” fabricators. 
Complaints still continued after the “squeeze” 
in “sheet” had ended in 1933. The evidence 
permitted the conclusion that “Alcoa” may 
have had another intent in selling at a loss 
than to monopolize the market, or to sup- 
press competition; and the finding was that 
it did. Such relief as the plaintiff can have, 
if any, upon this feature of the case, must 
therefore be limited to that against the 
monopoly in ingot. 


(3) The Piston Patent Situation 


The plaintiff chatges “Alcoa” with three 
kinds of misuses of patents: (1) an unlaw- 
ful limitation of the production of licensees 
of its own patents; (2) accepting a license 
agreement from another patentee that un- 
lawfully limited its own production; (3) 
using its own patents to force the purchase 
of ingot upon licensees. The situation was 
somewhat complicated. In 1922 a number 
of persons owned fifty-three design patents 
for automobile pistons; and “Alcoa” owned 
forty-five such patents; it also owned some 
process patents for making pistons. All the 
design patents were put into a pool, and 
“Alcoa” was made the exclusive licensee of 
all with power to sublicense. It then issued 
sublicenses to three companies of all the 
patents, limiting the number of pistons 
which each licensee could make. The plain- 
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tiff argues that, although this limitation was 
lawful as to the design patents, it was not 
lawful as to the process patents, because 
such a limitation is a way of extending the 
monopoly. We need not pass upon that 
proposition, although the Sixth Circuit up- 
held it in Barber-Colman Co. v. National Tool 
Co., 136 Fed. (2) 339, refusing to follow our 
decision in Straight Side Basket Corp. v. 
Webster Basket Co., 82 Fed. (2) 245, which 
was to the contrary. The decisions of the 
Supreme Court plainly show an increasing 
tendency not to allow a patentee to make 
‘use of the sanctions which follow upon an 
unrestricted prohibition of the right to make, 
vend and use. Although even at common 
law a patentee was not allowed to attach 
any condition upon the resale of a patented 
product, made and sold by himself, he was 
free to limit the price at which a licensee 
might himself sell what the licensee made, 
and it is not apparent to us what difference 
there is between that, and setting a price 
upon, or limiting the quantities of, a process. 
However, the whole subject is plainly in 
flux, and we do not wish to pass upon it 
unless we have to do so. In the case at bar 
we do not, because, granting all that the 
plaintiff says, it did not prove, in the case 
of any of the sublicensees, that the pistons 
were not covered by the design patents, as 
well as by the process patents; and if the 
limitation was valid upon the design patents, 
it made no difference whether or not it was 
invalid upon the process patents. 


The next charge arises from a transaction 
between the Bohn Aluminum and Brass 
Corporation and “Alcoa” in 1927. The Bohn 
company had a product patent for a “strut 
type” piston, which “Alcoa” wished to 
make; and the Bohn company agreed to 
give “Alcoa” a license under this patent in 
exchange for “Alcoa’s” license under the 
design and process patents. ‘“Alcoa’s” lia- 
bility for royalties were to be computed as 
follows: it was not to pay any royalties, 
unless it made more than 5,000,000 pistons of 
all sorts in any year; but, if it did, it was to 
pay a royalty upon the excess until it had 
paid upon all pistons made during that year 
under the Bohn patent. The plaintiff argues 
that it was unlawful for the Bohn company 
to license “Alcoa” under an agreement 
which exempted it from any royalties so 
long as it kept its total production of pistons 
below the stint, and that, if so, it was equally 
unlawful for “Alcoa” to submit to such a 
limitation upon its production. It is of 
course true that a patentee may not tise his 
patent as a sanction for extending his 
monopoly beyond its terms; the cases cited 
by the plaintiff support that proposition. 
Standard Sanitary Manufacturing Co. v. 
United States, 226 U. S. 20; National Harrow 
Company v, Hench, 83 Fed. Rep. 36 (C. C. A. 
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3); Blount Manufacturing Co. v. Yale & 
Towne Manufacturing Co., 166 Fed. Rep. 555; 
United States v. New Departure Company, 204 
Fed. Rep. 107. Moreover, the agreement 
offered an inducement to “Alcoa” to limit its 
general production of pistons, since it would 
in this way avoid any royalties to Bohn. 
We will not say that that was not an unlaw- 
ful extension of the Bohn company’s 
monopoly, and conceivably if that company 
were a party to this action, we might enjoin 
further performance of the contract; though 
we could not do so in the absence of the 
patentee. However, the agreement was made 
in 1927, and any patent which it covered 
has now expired, and with it, of necessity, 
the contract. It might still be argued that 
“Alcoa” ought to be enjoined from entering 
into any other such arrangement; but the 
point has become trivial to the last degree 
and appears to be raised for the first time 
in this appeal. We refuse to consider it. 
Helvering v. Wood, 309 U. S. 394. 


Finally, the plaintiff charges that in 1929 
“Alcoa” and Aluminum Industries—one of 
the original three sublicensees of the pooled 
patents—agreed, as one of the considera- 
tions for its license, that the sublicensee 
should buy its ingot from “Alcoa.” The 
theory here is that this was part of ‘“Alcoa’s” 
effort to monopolize the ingot industry.. 
This would be an unlawful practice, if 
proved; but the judge decided that no such 
agreement had been made, and the evidence 
certainly admitted that conclusion. We find 
nothing in “Alcoa’s” dealing with the piston 
patents which demands any change in the 
judgment. 

This concludes all that we think it neces- 
sary to say about “Alcoa’s” supposed un- 
lawful practices. We have omitted consid- 
eration of any supposed conspiracy with 
foreign producers to protect its domestic 
monopoly, beeause it will be more conven-- 
ient to deal with this as part of the organ- 
ization of “Limited,” and of “Alcoa’s” use 
made of “Limited” both before and after 
1931 when the “Alliance” was founded, as 
will appear. The plaintiff’s position in gen- 
eral is that “Alcoa” was independently a 
party to such combinations until the advent: 
of the “Alliance”: we do not understand, 
however, that it asserts that this continued 
thereafter, except in so far as “Limited” is 
to be understood as always acting as 
“Alcoa’s” agent or affiliate. 


III, “Limited” 


“Limited” was incorporated in Canada on 
May 31, 1928, to take over those properties 
of “Alcoa” which were outside the United 
States. Only two were excepted: a Dutch 
company which owned bauxite deposits in 
Dutch Guiana; and a Canadian power trans- 
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mission company, which supplied “Alcoa’s” 
Massena plant. “Alcoa” also retained until 
1931 an Italian company which it was using 
for experiments, and apparently for a few 
months forgot a small Norwegian power 
plant, which was transferred in October, 
1928. For special reasons the Alcoa Power 
Company, which owned the Lower Devolp- 
ment on the Saguenay, was not conveyed 
until 1938, although both parties meant from 
the first to include it, and indeed it would 
have been useless to. any plant in the United 
States. In exchange for all the properties 
conveyed, “Limited” issued all its common 
shares to “Alcoa’s’”’ common shareholders in 
the proportion of one for every three; and it 
thus resulted that the beneficial ownership 
remained what it had been, except for the 
interest of ‘‘Alcoa’s” preferred shareholders, 
who were apparently considered amply pro- 
tected by the properties in the United States. 
At first there remained some officers com- 
mon to both companies; but by the middle 
of 1931, this had ceased, and, formally at any 
rate, the separation between the two com- 
panies was complete. At the conclusion of 
the transfers a majority, though only a bare 
majority, of the common shares of “Alcoa” 
’ was in the hands of three persons: Andrew 
W. Mellon, Richard B. Mellon, his brother, 
and Arthur V. Davis. Richard Mellon died 
in 1933, and Andrew in 1937, and their shares 
passed to their families; but in January, 
1939, the Davises, the officers and directors 
of “Alcoa” and the Mellon families—eleven 
individuals in all—collectively still held 48.9 
per cent of “Alcoa’s” shares, and 48.5 per 
cent of “Limited’s”’; and Arthur V. Davis 
was then the largest shareholder in both 
companies. 

The companies had a number of transac- 
tions with each other, upon which the plain- 
tiff relies to prove that they did not deal at 
arms length, but that “Limited” was organ- 
ized only as a creature of “Alcoa.” As one 
instance, “Limited” apparently would have 
been able at times to sell aluminum in the 
United States at a profit but did not do so, 
because—the plaintiff argues—they had agreed 
not to compete. The inference is not strong: 
to break into a new market protected by a 
tariff subject to change, particularly a 
market for long in the possession of a single 
powerful producer, is a step which an out- 
sider might well hesitate to take. Another 
supposed instance of cooperation is the 
manufacture of some of “‘Limited’s” ore into 
alumina at the East St. Louis plant of 
“Alcoa” during the years 1928-1936. “Limited” 
had no alumina plant of its own—except one 
of an experimental nature—until the end of 
1936; yet, although “Alcoa” did make all 
“Timited’s” alumina until 1932, thereafter 
“Limited” bought a great deal from foreign 
manufacturers. Although “Alcoa” sold this 
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alumina to “Limited” at a lower price than 
it billed alumina to its own aluminum 
plants, ‘‘Atcoa’s” intramural accounts are 
without significance. “Alcoa” also did some 
fabrication for “Limited” from “Limited’s”’ 
own aluminum, and did it at only mill cost 
without overhead. That substantially ended 
by 1931; but, while it lasted, it was con- 
fessedly a favor, and indeed for a short 
season “Alcoa” undoubtedly did cast a 
kindly eye upon its “fledgling,” as Arthur 
V. Davis called it. ‘Alcoa’ also bought 
three parcels of “Limited’s” aluminum: the 
first two in 1929, and the last in February, 1938. 
The first were perhaps at a lower price than 
“Limited” would otherwise have obtained, 
(the judge however found the prices were 
“fairly representative”) ; but they are not im- 
portant, for they were both at the beginning 
of “Limited’s” business, while there had as 
yet probably been little, if any, separation 
of interest between the two groups of share- 
holders. The third purchase was of quite 
a different character; it was part of the con- 
sideration for the conveyance to “Limited” 
of the Alcoa Power Company. In 1928 
“Limited” was not’able to pay for this prop- 
erty, although, as we have said, it always 
expected eventually to receive it. The price, 
as finally fixed in 1938, was $35,000,000, of 
which “Limited” was to pay $20,000,000 in 
mortgage bonds issued by the company it- 
self, and the remainder in payments of two 
kinds: “Limited” was to pay “Alcoa” for 
power at a fixed rate, which should amount 
to at least $330,000 a year; and “Alcoa” was 
to have an option upon 75,000,000 pounds 
of aluminum, at thirteen cents, which was 
less than the market rate. 

There was also some evidence that 
“Alcoa” took part in the formation of the 
“Alliance,” a foreign “cartel” which we shall 
describe later. This consists very largely 
of declarations of Arthur V. Davis, put in 
his mouth by other witnesses; of a cable of 
Edward K. Davis to one of “Limited’s” 
other officers; and of the improbability that 
the “Alliance” should have been set up with- 
out the active cooperation of Arthur V. 
Davis, especially as he was concededly in 
Europe and in communication with some 
foreign producers. at about the time that the 
“Alliance” was first bruited. Edward K. Davis 
was the originator of the “Alliance”; he gave 
as his reason for it that he feared that the 
other foreign producers who had already 
joined in a “cartel,” would shut him out. When 
these producers came to Canada in 1931 to ar- 
range for the “Alliance,” they visited Arthur 
V. Davis and made an extended visit to 
“Alcoa’s” plants in the East. As anticipa- 
tory confirmation that the “Alcoa” had had 
a share in forming the “Alliance,” the plain- 
tiff also introduced evidence to show that 
before 1928 “Alcoa” had already had an 
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understanding with foreigners as to prices. 
This consisted largely of the statements of 
what others had said about an agreement to 
keep their prices the same as “Alcoa’s.” The 
plaintiff rested particularly upon the testi- 
mony of Haskell, (who testified, not only 
upon this point, but more generally), be- 
cause, when Haskell testified, although he 
had been one of the important figures in 
the Baush company, he had made his peace 
with “Alcoa” which had employed him in 
some advisory capacity. It must be remem- 
bered, however, that he had already testified 
in the action of the Baush company against 
“Alcoa,” and that he could scarcely have 
repudiated what he then said. 


The Davises in answer to all this evidence 
swore that “Limited” had been organized 
for three reasons, quite different from con- 
trolling prices in the United States. First, 
there was at that time a growing nationalism 
in the British Empire—where “Alcoa” sold 
most of its foreign aluminum—which mani- 
fested itself in the slogan: “Buy British,” 
and which would be better satisfied, if the 
properties were owned by a Canadian cor- 
poration, even though its shareholders were 
American. Next, “Alcoa” had neglected 
its foreign properties—relatively—and they 
would better prosper under a management, 
singly devoted to them. Finally, the time 
was coming when Arthur V. Davis wished 
to take a less active part in affairs; and there 
would be embarrassment in choosing be- 
tween Hunt and Edward K. Davis, as his 
successor. Both said that the separation be- 
tween the companies had been actually as 
complete as it was in form. Arthur said 
that, although while in Europe shortly be- 
fore the “Alliance” was formed, foreign pro- 
ducers had spoken to him, he had then and 
always referred all their inquiries to his 
brother. He had discussed little with Edward 
any questions of policy about “Limited”; 
they had talked for the most part only 
about the history, development and future 
of the properties. He had indeed seen a 
preliminary draft of the agreement, form- 
ing the “Alliance,” but not its final form 
until the time of the trial; and he had had 
nothing whatever to do with its formation. 
As for the trip of the foreign producers 
in the United States, it was purely social; 
a “good-will” excursion, so to say, in which 
the relations of “Alcoa” and foreign produc- 
tion was not discussed. 

Upon the whole evidence the judge found 
that by 1935 “Limited” had become altogether 
free from any connection with “Alcoa” and 
that “Alcoa” had had no part in forming the 
“Alliance,” or in any effort at any time to 
limit imports, to fix their price, or to inter- 
vene in price fixing “cartels” in Europe— 
except the early ones. In short, he again 
felt persuaded by the testimony against any 
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inferences to be drawn from the conceded 
facts, and from the declarations put in the 
mouths of the Davises. As before, to do 
otherwise he would have had to find that 
both these men had deliberately perjured 
themselves; and we cannot see that these 
findings present us with anything different 
in substance from those on which we have 
already passed. Considering the interests 
in “Limited” which Arthur V. Davis and 
both the Mellons had, it would perhaps 
have taxed our credulity to the breaking 
point to believe that they knew nothing 
about the formation of the “Alliance.” 
Arthur V. Davis did not go as far as that; 
and that he and the Mellons should have 
put into the hands of Edward K. Davis the 
whole management of ‘‘Limited” does not 
appear to us to pass the bounds of reason- 
able entertainment. “Alcoa” had had col- 
lisions in plenty with the plaintiff and others 
before 1931; the first Baush action, which 
challenged the “price squeeze,” had been 
filed in April, 1928, and the second in July, 
1931. It was not unreasonable to believe 
that Arthur V. Davis and the Mellons, see- 
ing that some kind of “cartel” might be an 
inescapable incident to continuing business 
abroad, wished in 1931 to keep “Alcoa” as 
far removed from it as possible. 


Even so, the question remains whether 
“Alcoa” should be charged with the “Alli- 
ance’ hecause a majority of its sharehold- 
ers were also a majority of ‘Limited’s” 
shareholders; or whether that would be true, 
even though there were a group, common to 
both, less than a majority, but large enough 
for practical purposes to control each. It is 
quite true that in proportion as courts dis- 
regard the fictitious persona of a corporation 
—as perhaps they are increasingly dis- 
posed to do—they must substitute the con- 
cept of a group of persons acting in concert. 
Nevertheless, the group must not be com- 
mitted legally except in so far as they have 
assented as a body, and that assent should 
be imputed to them only in harmony with 
the ordinary notions of delegated power. 
The plaintiff did not prove that in 1931, to 
say nothing of 1936, there was not a sub- 
stantial minority in each company made up 
of those who held no shares in the other; 
and the existence of the same majority in 
the two corporations was not enough by 
itself to identify the two. “Alcoa” would 
not be bound, unless those who held the 
majority of its shares had been authorized by 
the group as a whole to enter into the 
“Alliance”; and considering the fact that, 
as we shall show, it was an illegal arrange- 
ment, such an authority ought convincingly 
to appear. It does not appear at all. For 
support of this proposition we need look no 
further than to the decisions of the Supreme 
Court under the “Commodity Clause.” 
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United States v. Delaware & Hudson Com- 
pany, 213 U. S. 366; United States v. Lehigh 
Valley R. R. Co., 220 U. S, 257; United States 
v. Delaware, Lackawanna & Western R. R., 
238 U.S. 516; United States v. Reading Com- 
pany, 253 U. S. 26; United States v. Lehigh 
Valley R. R. Co., 254 U. S. 255; United States 
v. Elgin, Joliet & Eastern Railway Co., 298 
U. S. 492. There was in all these cases 
strong reason to hold that the railroads had 
an “indirect” interest in the coal moved, yet 
the decisions uniformly assumed that the 
ownership, not of a majority of the shares, 
but even of all the shares, did not make the 
corporations coalesce. Except when there 
was evidence that those in nominal control 
of one of the two corporations, exercised 
no independent decision, but followed the 
directions of the other, they were treated as 
juridically separate. Indeed, were it not so, 
a minority of shareholders would always be 
compelled to see to it that a majority— 
perhaps even a controlling fraction—of the 
shares did not pass to a confederated group 
who had a similar control over another cor- 
poration. For these reasons we conclude that 
“Alcoa” was not a party to the “Alliance,” 
and did not join in any violation of $1 of 
the Act, so far as concerned foreign com- 
merce. 


Whether “Limited” itself violated that sec- 
tion depends upon the character of the “Al- 
liance.” It was a Swiss corporation, created 
in pursuance of an agreement entered into 
on July 3, 1931, the signatories to. which 
were a French corporation, two German, 
one Swiss, a British, and “Limited.” The 
original agreement, or “cartel,” provided for 
the formation of a corporation in Switzer- 
land which should issue shares, to be taken 
up by the signatories. This corporation 
was from time to time to fix a quota of pro- 
duction for each share, and each shareholder 
was to be limited to the quantity measured 
by the number of shares it held, but was 
free to sell at any price it chose. The cor- 
poration fixed a price every year at which 
it would take off any shareholder’s hands 
any part of its quota which it did not sell. 
No sharehdlder was to “buy, borrow, fabri- 
cate or sell” aluminum produced by anyone 
not a shareholder except with the consent 
of the board of governors, but that must 
not be “unreasonably withheld.” Nothing 
was said as to whether the arrangement 
extended to sales in the United States; but 
Article X, known as the “Conversion 
Clause,” provided that any shareholder might 
exceed his quota to the extent that he con- 
verted into aluminum in-the United States 
or Canada any ores delivered to him in either 
of those countries by persons situated in the 
United States. This was confessedly put 
in to allow “Limited” to receive bauxite or 
alumina from “Alcoa,” to smelt it into alum- 
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inum and to deliver the aluminum to “Alcoa.” 
Edward K. Davis gave as an explanation of 
this that “Limited” needed some protection 
against ‘“Alcoa’s” possible refusal to convey 
Alcoa Power Company, which ‘Alcoa’ had 
never actually bound itself to transfer. Al- 
though in 1931 “Alcoa” had all the produc- 
ing capacity which it seemed likely to need 
(and so the event proved, for the clause 
was never invoked), Davis said that he did 
not know whether in the future the demand 
might not outrun that capacity, and whether 
“Alcoa” might not therefore be tempted to 
hold onto the Lower Development, unless 
“Limited” would smelt its alumina. That 
does indeed seem a somewhat far-fetched 
reason; but on the other hand it is hard to 
suppose that “Alcoa” really feared that it 
could not meet its future needs and meant 
to lean upon “Limited.” The incident may 
be thought to have a bearing on “Alcoa’s” 
implication in the “Alliance”; but its only 
substantial importance, so far As we can see, 
is as showing whether the 1931 agreement 
was intended to cover the United States. 
That question arose very shortly after the 
agreement was made, and Edward K. Davis 
took the position that the United States 
was included, relying upon absence of any 
exception in the general language. His in- 
terpretation would seem to have been plainly 
right, not only for the reason he gave, but 
because otherwise there would have been no 
occasion for the ‘‘Conversion Clause.” How- 
ever, the other shareholders overruled him, 
and until 1936, when the new arrangement 
was made, imports into the United States 
were not included in the quotas. The issue 
turned out to be unimportant anyway, for 
the annual average of imports during the 
five years was in the neighborhood of only 
fifteen million pounds. 


The agreement of 1936 abandoned the sys- 
tem of unconditional quotas, and substituted 
a system of royalties. Each shareholder 
was to have a fixed free quota for every 
share it held, but as its production exceeded 
the sum of its quotas, it was to pay a royalty, 
graduated progressively in proportion to the 
excess; and these royalties the “Alliance” 
divided among the shareholders in propor- 
tion to their shares. This agreement—un- 
like the first—did not contain an express 
promise that the “Alliance” would buy any 
undisposed of stocks at a fixed price, al- 
though perhaps §3 of Subdivision A, of 
Part X may have impliedly recognized such 
an obligation. Probably, during the two years 
in which the shareholders operated under 
this agreement, that question did not arise 
for the demand for aluminum was very ac- 
tive. Nevertheless, we understand from 
“Limited’s” answer to an interrogatory that 
the last price fixed under the agreement of 
1931 was understood to remain in force. 
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Although this agreement, like its predeces- 
sor, was silent as to imports into the United 
States, when that question arose during its 
preparation, as it did, all the shareholders 
agreed that such imports should be included 
in the quotas. The German companies were 
exempted from royalties—for obvious rea- 
sons—and that, it would seem, for practical 
purposes put them out of the “cartel” for the 
future, for it was scarcely possible that a 
German producer would be unable to dis- 
pose of all its production, at least within any 
future period that would be provided for. 
The shareholders continued this agreement 
unchanged until the end of March, 1938, 
by which time it had become plain that, at 
least for the time being, it was no longer of 
service to anyone. Nothing was, however, 
done to end it, although the German share- 
holders of course became enemies of the 
French, British and Canadian shareholders 
in 1939. The “Alliance” itself has apparently 
never been dissolved; and indeed it appeared 
on the “Proclaimed List of Blocked Nation- 
als” of September 13, 1944. 


Did either the agreement of 1931 or that 
of 1936 violate §1 of the Act? The answer 
does not depend upon whether we shall 
recognize as a source of liability a liability 
imposed by another state. On the contrary 
we are concerned only with whether Con- 
gress chose to attach liability to the con- 
duct outside the United States of persons 
not in allegiance to it. That being so, the 
only question open is whether Congress in- 
tended to impose the liability, and whether 
our own Constitution permitted it to do so: 
as a court of the United States, we cannot 
look beyond our own law. Nevertheless, it 
is quite true that we are not to read general 
words, such as those in this Act, without 
regard to the limitations customarily ob- 
served by nations upon the exercise of their 
powers; limitations which generally corre- 
spond to those fixed by the ‘Conflict of 
Laws.” We should not impute to Congress 
an intent to punish all whom its courts can 
catch, for conduct which has no consequences 
within the United States. American Banana 
Co. v. United Fruit Company, 213 U. S. 347, 
357; United States v. Bowman, 260 U. S. 
94, 98; Blackmer v. United States, 284 U. S. 
421, 437. On the other hand, it is settled 
law—as “Limited” itself agrees—that any 
state may impose liabilities, even upon per- 
sons not within its allegiance, for conduct 
outside its borders that has consequences 
within its borders which the state repre- 
hends; and these liabilities other states will 
ordinarily recognize. Strassheiin v. Daily, 
221 U. S. 280, 284, 285; Lamar v. United 
States, 240 U. S. 60, 65, 66; Ford v. United 
States, 273 U. S. 593, 620, 621; Restatement 
of Conflict of Laws § 65. It may be argued 
that this Act:extends further. Two situa- 
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tions are possible. There may be agreements 
made beyond our borders not intended to 
affect imports, which do affect them, or 
which affect exports. Almost any limitation 
of the supply of goods in Europe, for ex- 
ample, or in South America, may have re- 
percussions in the United States if there is 
trade between the two. Yet when one con- 
siders the international complications likely 
to arise from an effort in this country to 
treat such agreements as unlawful, it is safe 
to assume that Congress certainly did not 
intend the Act to cover them. Such agree- 
ments may on the other hand intend to in- 
clude imports into the United States, and 
yet it may appear that they have had no 
effect upon them. That situation might be 
thought to fall within the doctrine that in- 
tent may be a substitute for performance 
in the case of a contract made within the 
United States; or it might be thought to 
fall within the doctrine that a statute should 
not be interpreted to cover acts abroad 
which have no consequence here. We shall 
not choose between these alternatives; but 
for argument we shall assume that the Act 
does not cover agreements, even though in- 
tended to affect imports or exports, unless 
its performance is shown actually to have 
had some effect upon them. Where both 
conditions are satisfied, the situation cer- 
tainly falls within such decisions as United 
States v. Pacific & Artic Railway & Naviga- 
tion Company, 228 U. S. 87; Thomsen v. Cay- 
ser, 243 U. S. 66, and United States v. Sisal 
Sales Company, 274 U.S. 268. (United States 
v. Nord Deutcher Lloyd, 223 U. S. 512, illus- 
trates the same conception in another field.) 
It is true that in those cases the persons 
held liable had sent agents into the United 
States to perform part of the agreement; 
but an agent is merely an animate means of 
executing his principal’s purposes, and, for 
the purposes of this case, he does not differ 
from an inanimate means; besides, only hu- 
man agents can import and sell ingot. 


Both agreements would clearly have been 
unlawful, had they been made within the 
United States; and it follows from what 
we have just said that both were unlawful, 
though made abroad, if they were intended 
to affect imports and did affect them. Since 
the shareholders almost at once agreed that 
the agreement of 1931 should not cover im- 
ports, we may ignore it and confine our 
discussion to that of 1936: indeed that we 
should have to do anyway, since it super- 
seded the earlier agreement. The judge 
found that it was not the purpose of the 
agreement to “suppress or restrain the ex- 
portation of aluminum to the United States 
for sale in competition with ‘Alcoa.’” By 
that we understand that he meant that the 
agreement was not specifically directed to 
“Alcoa,” because it only applied generally 
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to the production of the shareholders. If 
he meant that it was not expected that the 
general restriction upon production would 
have an effect upon imports, we cannot 
agree, for the change made in 1936 was de- 
liberate and was expressly made to accom- 
plish just that. It would have been an idle 
gesture, unless the shareholders had sup- 
posed that it would, or at least might, have 
that effect. The first of the conditions which 
we mentioned was therefore satisfied; the 
intent was to set up a quota system for im- 
ports. 


The judge also found that the 1936 agree- 
ment did not “materially affect the * * * 
foreign trade or commerce of the United 
States”; apparently because the imported 
ingot was greater in 1936 and 1937 than in 
earlier years. We cannot accept this find- 
ing, based as it was upon the fact that, in 
1936, 1937 and the first quarter of 1938, 
the gross imports of ingot increased. It by 
no means follows from such an increase that 
the agreement did not restrict imports; and 
incidentally it so happens that in those years 
such inference as is possible at all, leads 
to the opposite conclusion. It is true that 
the average imports—including “Alcoa’s”— 
for the years 1932-1935 inclusive were about 
15 million pounds, and that for 1936, 1937 
and one fourth of 1938 they were about 33 
million pounds; but the average domestic 
ingot manufacture in the first period was 
about 96 million and in the second about 262 
million; so that the proportion of imports 
to domestic ingot was about 15.6 per cent 
for the first period and about 12.6 per cent 
for the second. We do not mean to infer 
from this that the quota system of 1936 did 
in fact restrain imports, as these figures 
might suggest; but we do mean that noth- 
ing is to be inferred from the gross increase 
of imports. We shall dispose of the matter 
therefore upon the assumption that, although 
the shareholders intended to restrict im- 
ports, it does not appear whether in fact 
they did so. Upon our hypothesis the plain- 
tiff would therefore fail, if it carried the 
burden of proof upon this issue as upon 
others. We think, however, that, after the 
intent to affect imports was proved, the 
burden of proof shifted to “Limited.” In 
the first place a depressant upon production 
which applies generally may be assumed, 
ceteris paribus, to distribute its effect evenly 
upon all markets. Again, when the parties 
took the trouble specifically to make the 
depressant apply to a given market, there 
is reason to suppose that they expected that 
it would have some effect, which it could 
have only by lessening what would other- 
wise have been imported. If the motive they 
introduced was over-balanced in all instances 
by motives which induced the shareholders 
to import, if the United States market be- 
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came so attractive that the royalties did 
not count at all and their expectations were 
in fact defeated, they to whom the facts 
were more accessible than to the plaintiff . 
ought to prove it, for a prima facie case had 
been made. Moreover, there is an especial 
propriety in demanding this of “Limited,” 
because it was “Limited” which procured the 
inclusion in the agreement of 1936 of im- 
ports in the quotas. 

There remains only the question whether 
this assumed restriction had any influence 
upon prices, (Apex Hosiery Company v. 
Leader, supra, (310 U. S. 469)). To that 
Socony-Vacuum Oil Co. v. United States, 
supra, (310 U. S. 150) is an entire answer. 
It will be remembered that, when the de- 
fendants in that case protested that the prose- 
cution had not proved that the “distress” 
gasoline had affected prices, the court an- 
swered that that was not necessary, because 
an agreement to withdraw any substantial 
part of the supply from a market would, 
if carried out, have some effect upon prices, 
and was as unlawful as an agreement ex- 
pressly to fix prices. The underlying doctrine 
was that all factors which contribute to 
determine prices, must be kept free to op- 
erate unhampered by agreements. For these 
reasons we think that the agreement of 1936 
violated §1 of the Act. 


IV. The Remedies. 


Nearly five years have passed since the 
evidence was closed; during that time the 
aluminum industry, like most other indus- 
tries, has been revolutionized by the na- 
tion’s efforts in a great crisis. That alone 
would make it impossible to dispose of the 
action upon the basis of the record as we 
have it; and so both sides agree; both ap- 
peal to us to take “judicial notice” of what 
has takeri place meanwhile, though they 
differ as to what should be the result. The 
plaintiff wishes us to enter a judgment that 
“Alcoa” shall be dissolved, and that we shall 
direct it presently to submit a plan, whose 
execution, however, is to be deferred until 
after the war. It also asks a termination of 
all shareholding in common between “Alcoa” 
and “Limited”; and that injunctions shall 
go against any resumption of the putative 
unlawful practices. On the other hand, 
“Alcoa” argues that, when we look at the 
changes that have taken place—particularly 
the enormous capacity of plaintiff’s alum- 
inum plants—it appears that, even though 
we should conclude that it had ‘mono- 
polized” the ingot industry up to 1941, the 
plaintiff now has in its hands the means to 
prevent any possible “monopolization” of 
the industry after the war, which it may 
use as it wills; and that the occasion has 
therefore passed forever which might call 
for, or justify, a dissolution: the litigation 
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has become moot. “Limited” on its part 
argues that, so far as concerns the “Alli- 
ance”—the only practice which we are hold- 
ing unlawful—the war has killed it forever; 
and, more particularly, that the decision in 
United States v. Hamburgische-Amerikanische 
Packetfahrt, 239 U. S. 466, is on all fours. 
We do not agree with either side; but, be- 
fore giving our reasons, we must determine 
for what purposes we may look outside the 
record. 


Both sides agree that the judgment in this 
action should speak from the time of its 
entry, like a decree upon an old bill in equity 
(indeed, until the advent of the New Rules, 
the action would have been a “suit in 
equity,” though the “bill” was until then 
more properly described as a “petition” and 
the plaintiff as a “petitioner”’). There is 
no reason why an appellate court upon de- 
ciding an appeal from such a judgment 
should not direct the district court what 
judgment to enter; and so it often does. 
Nor is there any reason why in deciding 
what judgment to direct, it should not ad- 
vise itself from outside the record of such 
facts as appear to admit of no genuine dis- 
pute: i. e. should take “notice” of whatever 
the district court itself might take “notice.” 
Indeed, it would otherwise be impossible 
for an appellate court ever to dismiss an 
action upon the ground that it had become 
moot. We may, and we do, accept the 
figures of aluminum production in the report 
ot the so-called “Truman Committee” as of 
March, 1944, which showed that the annual 
production of “Alcoa’s” plants was about 
828 million pounds; that the production of 
plants owned by the plaintiff which it had 
leased to “Alcoa,” was about 1293 million 
pounds; and that the production of the 
Reynolds and Olin plants was together, 202 
million pounds: a total of about 2300 mil- 
lion pounds. The case is otherwise as to 
any facts already existing in August, 1940, 
such as the amount of bauxite in Arkansas, 
as to which the “Truman Report” also con- 
tains figures. Even though we took “notice” 
of these, the report would not be conclusive, 
or more than evidence. We could not con- 
stitutionally substitute it for the findings 
of a court after a trial: facts which a court 
may judicially “notice” do not for that rea- 
son become indisputable. Wigmore § 2567a. 
At most we could do no more than treat 
the report as newly discovered evidence, 
and send the issue back for another trial, 
which in the present case we should under 
no circumstances be willing to do. For 
these reasons we refuse to take “notice” of 
facts relevant to the correctness of the find- 
ings; but we do take “notice” of those re- 
levant to remedies. 

After doing so, it is impossible to say 
what will be “Alcoa’s” position in the in- 
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dustry after the war. The plaintiff has 
leased to it all its new plants and the leases 
do not expire until 1947 and 1948, though 
they may be surrendered earlier. No one 
can now forecast in the remotest way what 
will be the form of the industry after the 
plaintiff has disposed of these plants, upon 
their surrender. It may be able to transfer 
all of them to persons who can effectively 
compete with “Alcoa”; it may be able to 
transfer some; conceivably, it may be un- 
able to dispose of any. The measure of its 
success will be at least one condition upon 
the propriety of dissolution, and upon the 
form which it should take, if there is to be 
any. It is as idle for the plaintiff to assume 
that dissolution will be proper, as it is for 
“Alcoa” to assume that it will not be; and it 
would be particularly fatuous to prepare a 
plan now, even if we could be sure that 
eventually some form of dissolution will be 
proper. Dissolution is not a penalty but 
a remedy; if the industry will not need it 
for its protection, it will be a disservice to 
break up an aggregation which has for so 
long demonstrated its efficiency. The need 
for such a remedy will be for the district 
court in the first instance, and there is a 
peculiar propriety in our saying nothing to 
control its decision, because the appeal from 
any judgment which it may enter, will per- 
haps be justiciable only by the Supreme 
Court, if there are then six justices qualified 
to sit. 


But there is another, and even more 
persuasive, reason why we should not now 
adjudge a dissolution of any kind. The 
Surplus Property Act of 1944 provides the 
method by which the plaintiff’s “surplus” 
properties shall be disposed of: “aluminum 
plants, and facilities’ among the rest, § 19 
(a) (1). The “Surplus Property Board,” 
§ 5a, is to ‘designate one or more Govern- 
ment agencies to act as disposal agencies.” 
§ 10 (a), and they are to “have responsibility 
and authority for the disposition of such 
property, and for the care and handling of 
such property, pending its disposition,” § 11 
(d), subject to the Board’s regulations. 
These “agencies” may dispose of the prop- 
erties “by sale, exchange, lease, or transfer, 
for cash, credit, or other property, with or 
without warranty, and upon such other 
terms and conditions as the agency deems 
proper” §15 (a). The following, among 
other “objectives,” are to “regulate the or- 
derly disposal of surplus property”: “(b) to 
give maximum aid in the re-establishment 
of a peacetime economy of free independent 
private enterprise”; “(d) to discourage 
monopolistic practices and to strengthen and 
preserve the competitive position of small 
business concerns in an economy of free 
enterprise’; “(p) to foster the development 
of new independent enterprise”; “(r) to dis- 
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pose of surplus property as promptly as 
feasible without fostering monopoly or re- 
straint of trade * * *”. So far as consistent 
“with the usual and customary commercial 
practice” preference is to be given to smaller 
purchasers, § 18 (b); to whom, when proper, 
money may be lent §18 (f). Finally, no 
“disposal agency” shall even “begin negotia- 
tions” to sell a plant which has cost over a 
million dollars without advising the Attor- 
ney General of “the probable terms or con- 
ditions” of the sale; and he in turn must 
tell the “agency” whether “the proposed 
disposition will violate the antitrust laws.” 
The act must not be read to “impair, amend, 
or modify” those laws, or to “prevent their 
application” to purchasers of surplus prop- 
erty. In view of these declarations of the 
purpose of Congress, the “agency” which 
the Board “designates” to dispose of the 
plaintiff's “aluminum plants and facilities” 
may well believe that it cannot do so with- 
out some plan or design for the industry as 
a whole, some comprehensive model which 
shall, so far as practicable, re-establish “free 
independent private enterprise,” “discour- 
age” monopoly, “strengthen” small competi- 
tors, “foster” independents and not foster 
“monopoly or restraint of trade.” I it 
should find this method desirable, it would 
have to learn what purchasers were in the 
market, how strong they were, what units 
they could finance and operate, and in what 
position they would be to compete. In such 
a model or design the “agency” would have 
to assign a place to “Alcoa,” and that place 
no one of course can now anticipate. Con- 
ceivably “Alcoa” might be left as it was; 
perhaps it might have to be dissolved; if 
dissolved, the dissolution would depend up- 
on how the other plants were distributed. 
If the “agency” should find it wise to pro- 
ceed in this way, it may succeed in inducing 
“Alcoa” to accept the place assigned to it, 
particularly if the plan has not been pre- 
pared ex parte. If it does not succeed, then, 
but then only, will it be appropriate for the 
district court to act. We do not of course 
mean that in deciding whether to dissolve 
“Alcoa,” or how to do it, that court must be 
governed by any plan which the “agency” 
may have devised, if it does devise one. 
But, plan or no plan, it must wait until it 
learns what the “agency” has in fact done. 
Moreover, if the “agency” does form a plan, 
it will have been an attempt to realize the 
same “objectives” for which the court itself 
must strive; and the court may well feel 
that it should accord to the ‘‘agency’s” plan 
that presumptive validity which courts are 
properly coming more and more to recog- 
nize in the decisions of specialized tribunals. 
Nothing which we now say ought in any 
measure to limit the discretion of the “agency” 
to proceed in this way. Therefore we shall 
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merely reverse the judgment, so far as it 
held that “Alcoa” was not “monopolizing” 
the ingot market, and remand the case to 
the district court. 

From what we have already said, we 
must deny the plaintiff's prayer that those 
shareholders who own shares in both 
“Alcoa” and “Limited,” shall dispose of one 
or the other. Since we have affirmed all 
the findings as to unlawful practices except 
the “price squeeze,” again it follows that 
no injunction will go as to these. As to the 
“price squeeze” itself, “Alcoa” insists that, 
even if it was unlawful, it has been dis- 
continued now for twelve years, and that 
there is no likelihood that it will ever be 
resumed. ‘‘Alcoa” might add that, since 
there can be no “squeeze” if “sheet rollers” 
can buy ingot at competitive prices, there 
can be no need of an injunction, if that 
privilege is assured to them; and that, since 
it will be assured to them when the final 
judgment is entered, an injunction would 
only bring coals to Newcastle. We defer 
for the moment any general discussion as 
to when abandonment of a practice ought 
to bar an injunction, for we shall have to 
consider it more specifically in the case of 
“Limited.” It is enough here to say that, 
since “Alcoa” abandoned the “squeeze” only 
after it became aware that it was under in- 
vestigation, it is in no position now to com- 
plain of whatever stigma there may be in 
an injunction; in such a setting there is no 
place for sensibilities; nor should lapse of 
time secure immunity. More can be said 
for the argument that “Alcoa” will be un- 
able to “squeeze” at all, if it loses its mono- 
poly; but no one can be sure how the 
industry may change, and it is impossible 
to say that the same practice may not in the 
future commend itself to those who may 
come into control; and at any rate there can 
be no injustice in making assurance doubly 
sure. An injunction will go against any 
resumption of the “price squeeze”; the 
terms to be decided by the district court. 

Unless the issue has become moot, 
“Limited” also must be enjoined from en- 
tering into any “cartel,” or agreement like 
that of 1936, covering imports into the United 
States; and even though it had become moot 
we should have to reverse the judgment, 
though we should then dismiss the com- 
plaint without prejudice, as in United States 
v. Hamburgische-Amerikanische Packetfahrt, 
supra (239 U. S. 466). We think, however, 
that the issue has not become moot, and 
that there are vital distinctions between the 
situation before us and that then before the 
Supreme Court. A number of steamship 
lines had there agreed to apportion between 
them the carriage of steerage passengers up- 
on a non-competitive basis. Two or three 
of the lines were German, and the agree- 
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ment was to end in any event on December 
3, 1915. Moreover, it provided that “the 
withdrawal of any one of the lines from 
the contract should release all others from 
all future obligation unless the others agreed 
among themselves to continue,” p. 472. The 
decision was rendered on January 10, 1916, 
after the contract had come to an end, and 
after war had been waged for over a year 
between Germany and the Allies. The court 
treated the last circumstance as putting an 
end to the contract which certainly it did, 
so far as concerned the German lines. As 
between the other parties the contract was 
also terminated, if the exclusion of the Ger- 
mans because of the war was a “withdrawal 
from the contract,” as it should have been 
regarded. Besides, the contract was of such 
a kind that the exclusion of the German 
lines probably made impossible the realiza- 
tion of its purposes in any part; for the 
traffic divided was only between European 
ports and the United States and Canada, 
and it would scarcely have value to any 
of the parties unless all the large lines 
joined. 

The agreement of 1936 on the other hand, 
was to last for 99 years, though it could be 
terminated on six months notice by any 
shareholder who held 200 shares, and all held 
as many as 200. As we have seen, the two 
German smelters had been exempted from 
royalties; and it is not altogether clear what 
future part remained for them in the enter- 
prise, although some past obligations were 
compromised. It is true that some eighteen 
months before war was declared the other 
shareholders ceased to perform the agree- 
ment, but no one ever gave the prescribed 
notice of dissolution and, formally at least, 
the agreement continued and still continues. 
Indeed, it is possible that all but the German 
shareholders can start up the system again 
without renewal, if they please. The only 
doubt is whether the termination of the 
Germans’ connection by the war automati- 
cally put an end to the agreement as be- 
tween the others; and at least a strong 
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argument can be made, in view of the pro- 
vision for dissolution by notice, that it was 
not to be dissolved by the mere withdrawal 
of shareholders, certainly of shareholders 
who were not within the quota and did not 
share the royalties. Finally, the two situa- 
tions differ in the fact that the ‘Alliance” 
itself, as a corporation, still persists, and all 
the original shareholders presumably remain 
such. The mere cessation of an unlawful 
activity before suit does not deprive the 
court of jurisdiction to provide against its 
resumption; a “case or controversy” may 
remain to be disposed of. There are plen- 
tiful authorities so holding. Southern Pacific 
Company v. Interstate Commerce Commission, 
219 U. S. 498, 514-516; Goshen Manufacturing 
Co. v. Myers Manufacturing Co., 242 U. S. 
202; National Labor Relations Board v. Grey- 
hound Lines, 303 U. S. 261, 271; Federal Trade 
Commission v. Goodyear Company, 304 U. S. 
257, 260; Walling v. Haile Gold Mines, 136 
Fed. (2d) 102, 105 (C. C. A. 4). To disarm 
the court it must appear that there is no 
reasonable expectation that the wrong will 
be repeated. That is not true in the case at 
bar. Unless we are to grant an injunction, 
we ought not pass upon the issue; if we do 
notepass upon the issue, we are by no means 
persuaded that “Limited,” when peace 
comes, will not enter into another “cartel” 
which again attempts to restrict imports. 
It has insistently argued that the Act does 
not cover such an agreement; and it alleges 
that it was forced into the “cartel,” if it 
was to do a European business at all. It 
may be forced to do so again, unless a judg- 
ment forbids. 


The judgment. dismissing the complaint 
against the Goods Company will stand. The 
injunctions granted will embrace the officers 
of those corporate defendants against which 
they run. 

Judgment reversed, and cause remanded 
for further proceedings not inconsistent with 
the foregoing. 
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[157,343] William G. Brosious v. Pepsi-Cola Company and Cloverdale Spring 
Company. 


a TR the District Court of the United States for the Middle District of Pennsylvania. 
Civil Action No. 856. Filed March 15, 1945. 


A suit seeking treble damages under the Sherman Anti-Trust Act, charging that 
defendant manufacturer of a beverage concentrate and defendant bottler of the beverage, 
pursuant to an unlawful conspiracy, refused to sell the bottled beverage to plaintiff dis- 
tributor unless he refrain from handling beverages manufactured by competitors of 
defendants, is dismissed on the ground that no unreasonable restraint of interstate com- 
merce was proved. There was no evidence that the purpose or effect of defendants’ agree- 
ment was to raise or affect the market price or conditions under which the beverage 
could be purchased by retailers or by the public. This was a “vertical agreement,” and 
defendants’ acts were nothing more than the lawful exercise of their rights to refuse to sell 
their product at any price, to fix the prices at which they would sell them, the terms upon 


which they would sell them, and the persons to whom they would sell. 
See the Sherman Act annotations, Vol. 1, ] 1260.101. 


For plaintiff: Miller Alanson Johnson, Lewisburg, Pennsylvania. 


For defendants: Arthur T. Vanderbilt, Newark, New Jersey; Hull, Leiby & Metzger, 
Harrisburg, Pennsylvania; and Walter H. Compton, Harrisburg, Pennsylvania, for Pepsi- 


Gola: 


Ritchie, Janney, Ober & Williams, Baltimore, Maryland, and Cloyd Steininger, 


Lewisburg, Pennsylvania, for Cloverdale Spring Company, 


Opinion 
[Recovery of Treble Damages Sought 
by Plaintiff] 


ALBert L, Watson, United States District 
Judge: The Plaintiff, William G. Brosious 
by this suit s@éeks recovery of treble dam- 
ages from the Defendants, Pepsi-Cola 
Company and Cloverdale Spring Company, 
under the Anti-Trust Act of July 2, 1890, 15 
iS Cele 5 on. the croind. that. the 
Defendants, pursuant to an alleged unlawful 
conspiracy, refused to sell the manufactured 
products of the Cloverdale bottling plant, 
which included Pepsi-Cola, to the Plaintiff 
unless he refrain from buying, selling, or 
handling soft drinks made by independent 
manufacturers who were competing with the 
Defendants for the trade of the public, and 
also comply with certain standards set up 
by the Defendants. 


[Motion Before Court for Disposition ] 


The case came on for trial before the 
court without a jury and, at the conclusion 
of Plaintiff’s case, the Defendants moved 
to dismiss the action. This motion is now 
before the court for disposition. 


Findings of Fact 


[Provisions of Agreement Between 
Defendants | 


The Pepsi-Cola Company is the owner of 
the registered trade name and trade-mark 
“Pepsi-Cola”. By agreement entered into 
on November 6, 1934, the Pepsi-Cola_Com- 
pany appointed The Cloverdale Spring 
Company as its exclusive bottler, to bottle 
and distribute the beverage known as Pepsi- 
Cola in fourteen counties in Pennsylvania, 
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three counties in West Virginia, two coun- 
ties in Virginia and one county in Mary- 
land. Under this agreement, The Cloverdale 
Spring Company agreed, among other 
things, to operate a clean bottling plant at 
Newville, Pennsylvania, to make bottled 
Pepsi-Cola in accordance with the formula 
set forth in the agreement, to push vig- 
orously the sale of Pepsi-Cola in the territory 
through jobbers, salesmen and distributors 
to the satisfaction of Pepsi-Cola Company, 
to sell Pepsi-Cola only in cases of twenty- 
four bottles of twelve ounces each at a 
specified price, and to fix a specified price 
in the territory for resale to retailers. The 
Cloverdale Spring Company also agreed 
not to handle any other beverage with the 
name Cola, or any beverage which could 
be confused with Pepsi-Cola. The Pepsi- 
Cola Company agreed to sell to The Clover- 
dale Spring Company its requirements of 
a certain “secret merchandise”, which is 
Pepsi-Cola concentrate, at a specified price. 


[Manufacturing Process] 


The Pepsi-Cola Company manufactures 
the Pepsi-Cola concentrate at its plant at 
Long Island City, New York. In 1941, 
the Pepsi-Cola concentrate purchased by 
The Cloverdale Spring Company was de- 
livered in ten gallon metal containers to 
truckers at the Pepsi-Cola Company plant 
at Long Island City, New York, and trans- 
ported by the truckers to the plant of The 
Cloverdale Spring Company at Newville, 
Pennsylvania. The bottled Pepsi-Cola is 
manufactured by The Cloverdale Spring - 
Company at its Newville plant in accordance 
with the formula set forth in the agreement 
with the Pepsi-Cola Company. One part of 
the concentrate purchased from Pepsi-Cola 
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Company is mixed with four parts of filt- 
ered sugar syrup; and two ounces of this 
completed syrup and ten ounces of car- 
bonated water go into each twelve ounce 
bottle of Pepsi-Cola. 


[Sale of Bottled Beverage for Resale 
Outside of State] 


All bottled Pepsi-Cola sold by The 
Cloverdale Spring Company to distributors 
for resale outside of the State of Pennsyl- 
vania is sold at the Newville plant to the 
distributors, who load and transport it on 
their own trucks. 


[Sale of Bottled Beverage to Plaintiff 
Discontinued After Six Years] 


For a period of about six years prior to 
April 3, 1941, The Cloverdale Spring 
Company sold bottled Pepsi-Cola to the 
Plaintiff for cash at its plant at Newville, 
Pennsylvania, and the Plaintiff resold and 
distributed this Pepsi-Cola within the State 
of Pennsylvania. The Cloverdale Spring 
Company discontinued sales of Pepsi-Cola 
to the Plaintiff on or about April 3, 1941, 
and has sold no Pepsi-Cola to the Plaintiff 
since. 


[Plaintiff's Refusal to Enter into Dif- 
ferent Marketing Arrangement] 


About March 31, 1941, Plaintiff was asked 
by representatives of The Cloverdale Spring 
Company to enter into a different arrange- 
ment for the marketing of Pepsi-Cola. He 
was asked to take a larger territory, handle 
Cloverdale products which included Pepsi- 
Cola exclusively, and paint his truck in 
accordance with Pepsi-Cola Company’s 
specifications, with no assurance that he 
could retain the territory so offered, The 
Plaintiff refused to enter into such an ar- 
rangement, and The Cloverdale Spring 
Company refused to sell bottled Pepsi-Cola 
to him. On or about April 3, 1941, Plain- 
tiff went to New York City and interviewed 
some of the officers and representatives of 
the Pepsi-Cola Company. He was told by 
the General Manager of Sales that 
“St was the policy of the Pepsi-Cola Company 
te back up their franchise bottlers, and they 
would do So in this case.”’ 


He was also told by some representative of 
the Pepsi-Cola Company that 

‘it is not our policy to tell our franchised 
bottlers what to do but. if sales drop off in any 
particular territory, then we step in.’’ 

later, he was informed by letter from the 
Pepsi-Cola Company dated April 5, 1941, 
that “there is nothing further we can do 
for you in regard to the matter we discussed 
when you were here in this office.” 
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Discussion 
[Sections 1 and 2 of Sherman Act 
Quoted] 


Sections 1 and 2 of the Sherman Act 
which the Plaintiff contends the Defendants 
violated, provide, in so far as pertinent, as 
follows: 

‘4. Every contract, combination in the form 
of trust or otherwise, or conspiraicy, in restraint 
of trade or commerce among the several States. 
or with foreign nations, is hereby declared to 
be illegal; ...” 

“2. Every person who shall monopolize or at- 
tempt to monopolize, or combine, or conspire 
with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several States, or with foreign nations, shall be 
deemed guilty of a misdemeanor.’’ 


[Three Questions Presented] 


Three questions are here presented: (1) 
Was there a conspiracy between the Clov- 
erdale Spring Company and Pepsi-Cola 
Company pursuant to which sales of Pepsi- 
Cola to the Plaintiff were discontinued? 
(2) Were the sales of Pepsi-Cola from The 
Cloverdale Spring Company to the Plain- 
tiff sales in interstate commerce? (3) Was 
there an unreasonable restraint of inter- 
state commerce proven, or can it be in- 
ferred from the evidence? 


[Evidence Will Not Support Finding 
of Conspiracy] 


As to the first question, it is my opinion 
that the evidence will not support a find- 
ing, that a conspiracy existed between The 
Cloverdale Spring Company and Pepsi- 
Cola Company pursuant to which sales of 
Pepsi-Cola to the Plaintiff were discon- 
tinued. However, as the case will be de- 
cided on another point, it may be assumed 
for the purpose of this discussion that sales 
of Pepsi-Cola to the Plaintiff were discon- 
tinued pursuant to the conspiracy between 
the Defendants. 


[Sale of Bottled Beverage to Plaintiff 
Assumed to be in Interstate 
Commerce] 


As to the second question it is contended 
by the Plaintiff that there was a continuous 
flow of interstate commerce beginning with 
the shipment of the concentrate from New 
York and continuing through the sale of 
the bottled Pepsi-Cola by The Cloverdale 
Spring Company to the Plaintiff and other 
distributors, so that the sales of Pepsi-Cola 
to the Plaintiff were sales in interstate com- 
merce; but, on the other hand, it is well 
contended by the Defendants that the 
bottled Pepsi-Cola was created in Pennsyl- 
vania and sold only in Pennsylvania by the 
Plaintiff, thereby causing it to become “in- 
trastate commerce”. Under the recent cases. 
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the change of the Pepsi-Cola concentrate 
into bottled Pepsi-Cola might be termed 
a “temporary rest” or “stoppage” only, or 
as an intrastate sale directly affecting inter- 
state commerce; thus, putting the finished 
bottled product in the “stream” of inter- 
state commerce and thereby subjecting the 
case at bar to the jurisdiction of the Act. 
For the purpose of this discussion, it may 
also be assumed that the sales of Pepsi- 
Cola from The Cloverdale Spring Company 
to the Plaintiff were sales in interstate com- 
merce. 
[Remaining Question] 

The remaining, and important, question 
is, Was there an unreasonable restraint of 
interstate commerce proven, or can it be 
inferred from the evidence? If this question 
is answered in the negative, the action must 
be dismissed. 


[Right to Fix Prices and Terms of Sale for 
Commodities} 


In Trenton Potteries Co. v. U. S., 300 F. 
550, 553, Judge Hough, in defining restraint 
of trade, quotes Justice Holmes 
“* ‘only such contracts and combinations are with- 
in the act as by reason of intent or the inherent 
nature of the contemplated acts prejudice the 
public interests by unduly restricting competi- 
tion or unduly obstructing the course of trade.’ ”’ 


The right of each competitor to fix the price 
of the commodities which he offers for sale, 
and to dictate the terms upon which he will 
dispose of them, is indispensable to the very 
existence of competition. If that right is 
to be forbidden competition is not only re- 
stricted but destroyed. 


[Apex Hosiery Co. Case] 


The Supreme Court said in Apex Hosiery 
Co. v. Leader, 310 U. S. 469, 500, 


“In the cases considered by this Court since the 
Standard Oil case in 1911 some form of restraint 
of commercial competition has been the Sine Qua 
Non to the condemnation of contracts, combina- 
tions or conspiracies under the Sherman Act, and 
in general restraints upon competition have been 
condemned only when their purpose or effect 
was to raise or fix the market price. It is in 
this sense that it is said that the restraints. 
actual or intended, prohibited by the Sherman 
Act are only those which are so substantial as to 
affect market prices. Restraints on competition 
or on the course of trade in the merchandising 
of articles moving in interstate commerce is not 
enough, unless the restraint is shown to have or 
is intended to have an effect upon prices in the 
market or otherwise to deprive purchasers or 
consumers of the advantages which they derive 
from free competition.”’ 


[No Evidence that Purpose of Agreement Was 
to Raise Market Price or Affect Con- 
ditions of Purchase] 

There is no evidence that the purpose or 
effect of the alleged agreement in this case 
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was to raise or affect the market price or 
to affect in any way the conditions under 
which Pepsi-Cola could be purchased by 
retailers or by the public. 


[Purpose of Defendants’ “Vertical” Agree- 
ment to Increase Sales of Bottled 
Beverage] 


The alleged agreement between the De- 
fendants, if one existed relative to the sale 
of the bottled product, is readily distinguish- 
able from agreements unreasonably restrain- 
ing interstate commerce in violation of 
Section 1 of the Sherman Act, such as agree- 
ments between competitors to enforce price 
or other restrictions, and agreements be- 
tween manufacturers and wholesalers or 
retailers under which the manufacturer at- 
tempts to control the price and conditions 
of resales to retailers and to the public. 
Such agreements have been held unreason- 
ably to restrain interstate commerce in 
violation of the Sherman Act, since the 
necessary result of such agreements is to 
increase prices, lessen competition and re- 
duce sales, thereby restraining and reducing 
interstate commerce in the product or article 
involved. Here, an entirely different situ- 
ation is presented as the agreement is not 
for the purpose of maintaining prices or 
otherwise restricting the conditions of sales 
to retailers or to the public, but solely for 
the purpose of increasing such sales; it is a 
“vertical” agreement between the Defend- 
ants, descending from the manufacturers of 
the concentrate through the bottler to the 
distributor and is in no wavy similar to a 
situation such as existed in Johnson v. Schlitz 
Brewing Company, 33 F. Supp. 176, where 
three of the largest brewers of beer alleg- 
edly entered into a conspiracy whereby each 
of the three agreed to refrain from selling 
draft beer to the exclusive draft beer ac- 
counts of either of the other parties to the 
conspiracy. There the agreement was a 
“horizontal” one, existing between parties 
clearly in direct competition with each other, 
and just as clearly with the result of re- 
straining such competition. 


[No Competition Between Defendants] 


Now, there has never been any competi- 
tion, actual or possible, between Pepsi-Cola 
Company and The Cloverdale Spring Com- 
pany; and hence, no competition between 
them can be restrained by their combination 
to conduct the trade of The Cloverdale 
Spring Company, though the Complaint 
indicates that the action is based upon the 
existence of a conspiracy between the De- 
fendants to monopolize and restrain inter- | 
state commerce in Pepsi-Cola “syrup” and 
bottled Pepsi-Cola. The contract, combi- 
nation or conspiracy charged against them 
did not restrict competition between The 
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Cloverdale Spring Company and Pepsi-Cola, 
Company on the one side and the inde- 
pendent manufacturers or dealers who were 
their competitors on the other side, because 
it left the latter free to select their pur- 
chasers and to fix the prices of their goods 
and the terms at which they would dispose 
of them. 


[Right of Defendants to Determine Sales 
Methods and Prices] 


The Cloverdale Spring Company and its 

competitors were not dealing in articles of 
prime necessity, like coal and wheat, nor 
were they rendering public or quasi public 
service, like railroad and gas corporations. 
Each of them had the right to refuse to sell 
its commodities at any price. Each had the 
right to refuse to sell its commodities at 
any price. Each had the right to fix the 
prices at which it would dispose of them, 
and the terms upon which it would contract 
to sell them. Each of them had the right 
to determine with what persons it would 
make its contracts of sale. 
“The exercise of these undoubted rights is essen- 
tial to the very existence of free competition, and 
so long as their exercise by any person or cor- 
poration in no way deprives competitors of the 
same rights, or restricts them in the use of these 
rights, it is difficult to perceive how their exer- 
cise can constitute any restriction upon competi- 
tion or any restraint upon interstate trade’. 


‘alice v. Continental Tobacco Co., 125 F. 
454, 


[Acts of Defendants Do Not Constitute Un- 
lawful Restraint Upon Interstate 
Commerce] 


The acts of the Defendant, which are 
alleged by the Complaint to constitute an 
unlawful restraint upon interstate commerce 
are nothing more than the lawful exercise 
of these unquestioned rights which are in- 
dispensable to the existence of competition 
or to the conduct of trade. The Cloverdale 
Spring Company’s outlet of soft drinks fixed 
conditions of sale to the Plaintiff, namely: 
that he accept certain territory “three 
counties more” than he was handling at the 
time, which does not seem an unreasonable 
restraint of trade; that he paint his trucks 
the color specified by the bottler; and that 
he handle all the bottled products of The 
Cloverdale Spring Company only, one of 
which was Pepsi-Cola. This was no restric- 
tion upon free competition, because it left 
the rivals of The Cloverdale Spring Com- 
pany free to sell their competing commodi- 
ties at any price they elected to charge for 
them. It would have been no violation of 
the law under consideration if The Clover- 
dale Spring Company and Pepsi-Cola Com- 
pany had combined to refuse to sell any of 
their commodities at any price, and to retire 
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entirely from the business in which they 
were engaged. 


[Whitwell Case] 


In Whitwell v. Continental Tobacco Co., 
supra, the Tobacco Company and its em- 
ployee sold its product to customers who 
refrained from dealing in the goods of its 
competitors at prices which rendered such 
purchases profitable. To those who did 
not refrain from doing so, however, the 
company fixed the prices of its goods so 
high their purchase was unprofitable. The 
Court held that the restriction of their own 
trade in this manner by the Defendants to 
those purchasers who declined to deal in 
the goods of their competitors was not vio- 
lative of the Anti-Trust Act. 


[Acts of Defendant Did Not Restrict 
Competition] 

There is no restriction upon competition 
here, because this refusal on the part of 
Fhe Cloverdale Spring Company to sell to 
the Plaintiff left the rivals of The Clover- 
dale Spring Company free to sell their 
competing commodities to all other purchas- 
ers than those who bought of The Clover- 
dale Spring Company and free to compete 
for sales to the customers of The Cloverdale 
Spring Company by offering to them goods 
at lower prices or on even better terms than 
they secured from The Cloverdale Spring 
Company. 


[Violation of Section 2 of Sherman Act Re- 
quires Substantial Restriction on Com- 
merce Among States] 


Nor did Defendants violate Section 2 of 
the Anti-Trust Act, 15 U.S. C. 2. The Su- 
preme Court has declared that the Act must 
have a reasonable construction. Hopkins v. 
U. S., 171 U.S. 578, 600; U. S. uv. Joint Traffic 
Assn, 171 U. S. 505. The purpose of the 
second section is the same as that of the 
first—to prevent the restriction of compe- 
tition— and the two sections ought to 
receive similar interpretations. The Su- 
preme Court has declared that to be brought 
within the Act the ‘‘conspiracy’s” necessary 
effect must be to restrict directly and sub- 
stantially competition in commerce among 
the states. Similarly to show monopoly a 
direct and substantial restriction on com- 
merce among the states must be shown. 
Such restriction has not been shown here. 
“An attempt to monopolize a part of interstate 
commerce which promotes, or but indirectly or 
incidentally restricts, competition therein, while 
its majn purpose and chief effect are to increase 
the trade and foster the business of those who 
make it, was not intended to be made, and was 
not made, illegal by the second section of the 
Act under consideration, because such attempts 
are indispensable to the existence of any com- 
petition in commerce among the states.”’ 


Whitwell v. Continental Tobacco Co., supra. 
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[Action Should Be Dismissed for Lack of 
Evidence Concerning Unreasonable Re- 
straint of Interstate Commerce] 


My conclusion is that there was not an 
unreasonable restraint of interstate com- 
merce proven, nor can it be inferred from 
the evidence, and this action should be 
dismissed. 


Conclusions of Law 


_ 1. Restraints, actual or intended, prohib- 
ited by the Sherman Act, are only those 
which are so substantial as to affect market 
prices. 
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2. Restraints on competition or on the 
course of trade in the merchandising of ar- 
ticles moving in interstate commerce is not 
enough unless the restraint is shown to 
have, or is intended to have, an effect upon 
prices in the market, or otherwise to deprive 
purchasers or consumers of the advantages 
which they derive from free competition. 

3. Plaintiff has failed to sustain his bur- 
den of proof that Defendants’ actions were 
in restraint of interstate trade or effected a 
monopoly which was in restraint of trade. 

4. The motion to dismiss the action must 
be granted. 

Now, March 15, 1945, this action is dis- 
missed. 


[f 57,344] The State of Georgia v. The Pennsylvania Railroad Company, et al. 


In the Supreme Court of the United States. No. 11, Orig. October Term, 1944. 


March 26, 1945. 
Motion for Leave to File Amended Bill of Complaint. 


_Leave is granted to the State of Georgia to file in the United States Supreme Court 
a bill of complaint charging a conspiracy among defendant railroads to use coercion in the 
fixing of joint through rates and to discriminate against Georgia in the rates which are 
fixed. The bill states a good cause of action under the Sherman Anti-Trust Act. Georgia, 
suing for her own injuries, is a “person” within the meaning of Section 16 of the Clayton 
Act; she is authorized to maintain suits to restrain violations of the anti-trust laws. 
Georgia may also maintain this suit as parens patriae acting on behalf of her citizens. 
Damages may not be recovered against railroad carriers when the rates were approved by 
the Interstate Commerce Commission, even though the rates were fixed pursuant to a 
conspiracy. Carriers have no immunity from the anti-trust laws by reason of the Interstate 
Commerce Act. Authority granted by the Interstate Commerce Act to fix joint through 
rates does not clothe with legality a conspiracy to discriminate against a state or a region, 
to use coercion in the fixing of rates, or to put in the hands of a combination of carriers 
a veto power over rates proposed by a single carrier. 

See the Sherman Act annotations, Vol. 1, J 1021.441, 1640.201, 1640.239, 1650.301; and the Clayton 
Act annotations, Vol. 1, f 2036.56. 


For complainant: Ellis Arnall, Governor of Georgia; T, Grady Head, Atty. General 
of Ga.; Marshall L. Allison, and Claude Shaw, Assistant Attys. General of Ga., and Edgar 
Watkins, Deputy Assistant Atty. Gen. of Ga. 


For defendants: Joseph P. Cook, Commercial Counsel, for Southern Ry. Co.; Thomas 
W. Davis and J. J. McLaughlin, for Atlantic Coast Line R. R. Co.; W. R. C. Cocke, for 
Seaboard Airline Ry. Co.; George S. Leisure, Ralstone R. Irvine, Robert W. Purcell, 
James V. Hayes, and Theodore S. Hope, Jr., for the Chesapeake & Ohio Ry. Co., et al.; 
John Dickson, Anthony P. Donadio, K. L. Richmond, E. G. Stackhouse, W.T. Pierson, 
Thomas P. Healy, D. Lynch Younger, E. Randolph Williams, Carleton S. Hadley, and 
Paul S. Parson, for the Pennsylvania R. R. Co., et al. 


Amicus curiae: Francis Biddle, Atty. Gen., Charles Fahy, Solicitor Gen., Wendell 
Berge, Asst. Atty. Gen.; Pierce W. Bradley, Edward Dumbauld, Edward P. Hodges, 
Walton H. Hamilton, Sigmund Timberg and Arne C. Wiprud, Special Assts. to the Atty. 
Gen.; and Robert B. Hummel, Atty.; all for the United States. 


[Motion for Leave to File Bill of Complaint] 


Mr. Justice Douctas delivered the opinion 
of the Court: The State of Georgia by this 


motion for leave to file a bill of complaint ? 
seeks to invoke the original jurisdiction of © 
this Court under Art. III, Sec. 2 of the 


1 The original bill of complaint dated June 12, 
1944 was followed by an amended bill of com- 
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plaint dated September 15, 1944. Our references 
threughout are to the amended Dill. 
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Constitution. See Judicial Code § 233, 28 
U. S. C. § 341. The defendants are some 


twenty railroad companies. On November 
6, 1944, we issued a rule to show cause why 
Géorgia should not be permitted to file its 
bill of complaint. Returns to the rule have 
been made and oral argument had. 


[Capacities in Which State Sues] 


Georgia sues in four capacities only two 
of which we need mention: (1) in her capac- 
ity aS a quasi-sovereign or as agent and 
protector of her people against a continuing 
wrong done to them; and (2) in her capac- 
ity aS a proprietor to redress wrongs suf- 
fered by the State as the owner of a railroad 
and as the owner and operator of various 
institutions of the State. 


[Conspiracy Charged] 


The essence of the complaint is a charge 
of a conspiracy among the defendants in 
restraint of trade and commerce among the 
States. It alleges that they have fixed arbi- 
trary and noncompetitive rates and charges 
for transportation of freight by railroad to 
and from Georgia so as to prefer the ports 
of other States over the ports of Georgia. 
It charges that some sixty rate bureaus, 
committees, conferences, associations and 
other private rate-fixing agencies have been 
utilized by defendants to fix these rates; 
that no road can change joint through rates 
without the approval of these private agen- 
cies; that this private rate-fixing machinery 
which is not sanctioned by the Interstate 
Commerce Act and which is prohibited by 
the anti-trust Acts has put the effective 
control of rates to and from Georgia in the 
hands of the defendants. The complaint 
alleges that these practices in purpose and 
effect give manufacturers, sellers and other 
shippers in the North an advantage over 
manufacturers, shippers and others in Georgia. 
It alleges that the rates so fixed are approxi- 
mately 39 per cent higher than the rates 
and charges for transportation of like com- 
modities for like distances between points 
in the North. It alleges that the defendants 
who have lines wholly or principally in the 
South are generally dominated and coerced 
by the defendants who have northern roads 
and therefore that even when the southern 
defendants desire, they cannot publish joint 
through rates between Georgia and the North 
when the northern carriers refuse to join 
in such rates. 

It is alleged that the rates as a result of 
the conspiracy are so fixed as 

“‘(a) to deny to many of Georgia’s products 
equal access with those of other States to the 
national market; 

(b) to limit in a general way the Georgia 
economy to staple agricultural products, to re- 
strict and curtail opportunity in manufacturing, 
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shipping and commerce, and to prevent the full 
and complete utilization of the natural wealth 
of the State; 

(c) to frustrate and counteract the measures 
taken by the State to promote a well-rounded 
agricultural program, encourage manufacture 
and shipping, provide full employment, and pro- 
mote the general progress and welfare of its 
people; and 

(d) to hold the Georgia economy in a state of 
arrested development.”’ 


[State Alleged To Be Without Remedy in 
State Courts] 


The complaint alleges that the defendants 
are not citizens of Georgia; that Georgia 
is without remedy in her own courts, as the 
defendants are outside her jurisdiction; that 
she has no administrative remedy, the Inter- 
state Commerce Commission having no power 
to afford relief against such a conspiracy; 
that the issues presented constitute a justici- 
able question. 


[Damages and Injunctive Relief Sought) 


The prayer is for damages and for injunc- 
tive relief. 


[Construction of Allegations as to Discrimina- 
tion and Coercion] 


We will return later to the cause of action 
which Georgia seeks to allege. It is sufh- 
cient at this point to say that for purposes 
of this motion for leave to file we construe 
the allegation that defendents have con- 
spired to fix the rates so as to “prefer” the 
ports of other States over the ports of 
Georgia as a charge that defendants have 
conspired to fix rates so as to discriminate 
against Georgia. And we construe the alle- 
gation that the southern defendants are 
dominated and coerced by the northern 
roads and cannot publish joint through 
rates when the northern roads refuse to 
join as a charge that the northern roads use 
coercion on the southern roads in the fixing 
of joint through rates. 


[Grounds for Demal of Motion] 


Defendants in their returns pray that the 
motion for leave to file be denied on three 
grounds: (1) that the complaint presents 
no justiciable controversy; (2) that the 
complaint fails to state a cause of action; 
and (3) that two of the defendants are citi- 
zens of Georgia. Leave to file should of 
course be denied if it is plain that no relief 
may be granted in the exercise of the origi- 
nal jurisdiction of this Court. See Alabama 
v. Arizona, 291 U. S. 286, 291-292; Arizona v. 
Cahfornia, 298 U. S. 558, 572. 


Justiciable Controversy 


It is said that the bill does not set forth 
a justiciable controversy within the rule of 
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Massachusetts v. Mellon, 262 U. S. 447, and 
Florida v. Mellon, 273 U. S. 12. We take 
the other view, for we are of the opinion 
that Georgia as parens patriae and as pro- 
prietor of various institutions asserts a claim 
within judicial cognizance. The complaint 
of Georgia in those respects is not of a 
political or governmental character. There 
is involved no question of distribution of 
powers between the State and the national 
government as in Massachusetts v. Mellon 
and in Florida uv. Mellon, supra. And, as 
we shall develop more fully when we turn 
to a consideration of the assertion that no 
cause of action has been stated, we are not 
asked to resolve a dispute which has been 
withdrawn from the judiciary or which by 
the charter of our government has been 
reposed in departments other than the judi- 
ciary. Cf. Coleman v. Miller, 307 U. S. 433, 
456, 460. The complaint alleges a conspiracy 
to restrain trade and commerce through the 
fixing of rates. The history of restraints 
of trade makes it plain that these problems 
present judicial questions with which courts 
have long dealt.’ 

It is of course true that Georgia does not 
have a right to invoke the original jurisdic- 
tion of the Court merely because there may 
be involved a judicial question. It is not 
enough that a State is plaintiff. The original 
jurisdiction is confined to civil suits where 
damage has been inflicted or is threatened, 
not to the enforcement of penal statutes of 
a State. Wisconsin v. Pelican Ins. Co., 127 
U. S. 265, 297-300. And though the suit 
is civil, leave to file will be denied where 
it appears that the suit brought in the name 
of the State is in reality for the benefit of 
particular individuals. Oklahoma v. Atchison, 
T. & S. F. Ry. Co., 220 U. S. 277; Oklahoma 
v. Cook, 304 U. S. 387; Jones v. Bowles, 322 
U. S. 707. Moreover, Massachusetts v. 
Mellon and Florida v. Mellon, supra, make 
plain that the United States not the State 
represents the citizens as parens patriae in 
their relations to the federal government. 

The present controversy, however, does 
not fall within any of those categories. This 
is a civil not a criminal proceeding. Nor 
is this a situation where the United States 
rather than Georgia stands as parens patriae 
to the citizens of Georgia. This is not a 
suit like those in Massachusetts v. Mellon, 
and Florida v. Mellon, supra, where a State 
sought to protect her citizens from the op- 
eration of federal statutes. Here Georgia 
asserts rights based on the anti-trust laws. 
The fact that the United States may bring 
criminal prosecutions or suits for injunctions 
under those laws does not mean that Georgia 
may not maintain the present suit. As we 


2See McLaughlin, Cases on the Federal Anti- 
Trust Laws (1933), pp. 7-42; Thornton, Combina- 
tions in Restraint of Trade (1928), chs. II, II. 
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have seen Georgia sues as a proprietor to 
redress wrongs suffered by it.as the owner 
of a railroad and as the owner and operator 
of various public institutions. Georgia, suing 
for her own injuries, is a “person” within 
the meaning of § 16 of the Clayton Act; she 
is authorized to maintain suits to restrain 
violations of the anti-trust laws or to re- 
cover damages by reason thereof. Georgia 
v. Evans, 316 U. S. 159. But Georgia is 
not confined to suits designed to protect 
only her proprietary interests. The rights 
which Georgia asserts, parens patriae, are 
those arising from an alleged conspiracy of 
private persons whose price-fixing scheme, 
it is said, has injured the economy of 


Georgia. Those rights are of course based 
on federal laws. The enforcement of the 
crimina] sanctions of these acts has been 


entrusted exclusively to the federal govern- 
ment. See Georgia v. Evans, supra, p. 162. 
But when it came to other sanctions Con- 
gress followed a different course and author- 
ized civil suits not only by the United States 
but by other persons as well. And we find 
no indication that, when Congress fashioned 
those civil remedies, it restricted the States 
to suits to protect their proprietary interests. 
Suits by a State, parens patriae, have long 
been recognized. There is no apparent rea- 
son why those suits should be excluded from 
the purview of the anti-trust < cts. 


In determining whether a State may in- 
voke our original jurisdiction in a dispute 
which is justiciable (Oklahoma v. Cook, supra, 
p. 393) the interests of the State are not 
confined to those which are proprietary; 
they embrace the so-called “quasi-sovereign” 
interests which in the words of Georgia v 
Tennessee Copper Co., 206 U. S. 230, 237, are 
“independent of and behind the titles of its 
citizens, in all the earth and air within 
its domain.” In that case this Court en- 
joined manufacturing companies from dis- 
charging noxious gas from their works in 
‘Tennessee over Georgia’s territory. It was 
pointed out that “It is a fair and reasonable 
demand on the part of a sovereign that the 
air over its territory should not be polluted 
on a great scale by sulphurous acid gas, that 
the forests on its mountains, be they better 
or worse, and whatever domestic destruction 
they have suffered, should not be further 
destroyed or threatened by the act of per- 
sons beyond its control, that the crops and 
orchards on its hills should not be en- 
dangered from the same source.” 206 U. S. 
p. 238. That case followed Missouri v. 
Illinois, 180 U. S. 208, where Missouri was 
granted leave to file a bill seeking to enjoin 
the discharge of sewage into the Mississippi.” 


3 And see Missouri v. Illinois, 200 U. S. 496; 
Wisconsin v. Illinois, 278 U. S. 367. 
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The Court observed that “if the health and 
comfort of the inhabitants of a State are 
threatened, the State is the proper party to 
represent and defend them.” 180 U. S. 
p. 241. And see New York v. New Jersey, 
256 U. S. 296, 301-302. In Kansas v. Colorado, 
206 U. S. 46, Kansas was allowed to sue to 
restrain the diversion of water from the 
Arkansas River, an interstate stream. The 
Court in upholding the right of Kansas to 
maintain the suit stated: “It is not acting 
directly and solely for the benefit of any 
individual citizen to protect his riparian 
rights. Beyond its property rights it has 
an interest as a State in this large tract 
of land bordering on the Arkansas River. 
Its prosperity affects the general welfare of 
the State. The controversy rises, therefore, 
above a mere question of local private right 
and involves a matter of state interest, and 
must be considered from that standpoint.” 
206 U.S. p. 99. And see Colorado v. Kansas, 
320 U. S. 383; North Dakota v. Minnesota, 
263 U. S. 365. In Pennsylvania v. West Vir- 
ginia, 262 U. S. 553, Pennsylvania and Ohio 
were allowed to maintain suits which sought 
to enjoin West Virginia from interfering 
with the flow of natural gas from West 
Virginia to the other states. The Court said: 


“The attitude of the complainant States is not 
that of mere volunteers attempting to vindicate 
the freedom of interstate commerce or to redress 
purely private grievances. Each sues to protect 
a two-fold interest—one as the proprietor of 
various publie institutions and schools whose 
supply of gas will be largely curtailed or cut 
off by the threatened interference with the 
interstate current, and the other as the repre- 
sentative of the consuming public whose supply 
will be similarly affected. Both interests are 
substantial and both are threatened with serious 
injury. 

‘‘Each State uses large amounts of the gas in 
her several institutions and schools,—the greater 
part in the discharge of duties which are rela- 
tively imperative. A break or cessation in the 
supply will embarrass her greatly in the dis- 
charge of those duties and expose thousands of 
dependents and school children to serious dis- 
comfort, if not more. To substitute another 
form of fuel will involve very large public 
expenditures. 


“The private consumers in each State not only 
include most of the inhabitants of many urban 
communities but constitute a substantial portion 
of the State’s population. Their health, com- 
fort and welfare are seriously jeopardized by 
the threatened withdrawal of the gas from the 
interstate stream. This is a matter of grave 
public concern in which the State, as the repre- 
sentative of the public, has an interest apart 
from that of the individuals affected. It is not 
merely a remote or ethical interest but one 
which is immediate and recognized by law.’’ 262 
U. S. pp. 591-592. 


4See 1 Beveridge, The Life of John Marshall 
(1916), pp. 310-311; 
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It seems to us clear that under the au- 
thority of these cases Georgia may maintain 
this suit as parens patriae acting on behalf 
of her citizens though here, as in Georgia v. 
Tennessee Copper Co., supra, p. 237, we treat 
the injury to the State as proprietor merely 
as a “makeweight”. The original jurisdic- 
tion of this Court is one of the mighty 
instruments which the framers of the Consti- 
tution provided so that adequate machinery 
might be available for the peaceful settle- 
ment of disputes between States and be- 
tween a State and citizens of another State. 
See Missouri v. Illinois, supra, pp. 219-224; 
Virgima v. West Virginia, 246 U. S. 565, 599. 
Trade barriers, recriminations, intense com- 
mercial rivalries had plagued the colonies.‘ 
The traditional methods available to a 
sovereign for the settlement of such disputes 
were diplomacy and war. Suit in this Court 
was provided as an alternative. Missouri v. 
Illinois, supra, p. 241; Georgia v. Tennessee 
Copper Co., supra, p. 237. 


If the allegations of the bill are taken as 
true, the economy of Georgia and the wel- 
fare of her citizens have seriously suffered 
as the result of this alleged conspiracy. Dis- 
criminatory rates are but one form of trade 
barriers. They may cause a blight no less 
serious than the spread of noxious gas over 
the land or the deposit of sewage in the 
streams. They may affect the prosperity 
and welfare of a State as profoundly as any 
diversion of waters from the rivers. They 
may stifle, impede, or cripple old industries 
and prevent the establishment of new ones. 
Thev may arrest the development of a State 
or put it at a decided disadvantage in com- 
petitive markets. Such a charge at least 
equals in gravity the one which Pennsyl- 
vania and Ohio had with West Virginia 
over the curtailment of the flow of natural gas 
from the West Virginia fields. They [there] 
are substitute fuels to which the economy 
of a State might be adjusted. But discrimi- 
natory rates fastened on a region have a 
more permanent and insidious quality. Georgia 
as a representative of the public is complain- 
ing of a wrong, which if proven, limits the 
opportunities of her people, shackles her 
industries, retards her development, and 
relegates her to an inferior economic posi- 
tion among her sister States. These are 
matters of grave public concern in which 
Georgia has an interest apart from that of 
particular individuals who may be affected. 
Georgia’s interest is not remote; it is imme- 
diate. If we denied Georgia as parens patriae 
the right to invoke the original jurisdiction 
of the Court in a matter of that gravity, we 
would whittle the concept of justiciability 
down to the stature of minor or conven- 


i I SSE SS i ee eee 
Formation of the Constitution (1885), pp. 27, 
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tional controversies. There is no warrant 
for such a restriction. 

Oklahoma v. Atchison, T. & S. F. Ry. Co., 
supra, is not opposed to this view. In that 
case, the defendant railroad company had 
obtained a grant from Congress to locate 
and maintain a railway line through the 
Indian territory out of which the State of 
Oklahoma was later formed. The federal 
act provided certain maximum transporta- 
tion rates which the company might charge. 
Oklahoma sued to cancel the grant, to have 
the property granted decreed to be in the 
State of Oklahoma as cestui que trustent, to 
enjoin the defendant from operating a rail- 
road in the States, and to enjoin pendente lite 
the exaction of greater rates than the maxi- 
mum rates specified. The Court construed 
the Act of Congress as subjecting the rates 
to federal control until the territory became 
a part of a State, at which time the rates 
became subject to state control. The Court 
held that our original jurisdiction could not 
be invoked by a State merely because its 
citizens were injured. We adhere to that 
decision. It does not control the present 
one. This is no attempt to utilize our origi- 
nal jurisdiction in substitution for the estab- 
lished methods of enforcing local law. This 
is not a suit in which a State is a mere 
nominal plaintiff, individual shippers being 
the real complainants. This is a suit in 
which Georgia asserts claims arising out of 
federal laws and the gravamen of which 
runs far beyond the claim of damage to 
individual shippers. 

Since the claim which Georgia asserts as 
parens patriae as well as proprietor meets 
the standards of justiciability and since 
Georgia is a “person” entitled to enforce the 
civil sanctions of the anti-trust laws, the 
reasons which have been advanced for deny- 
ing Georgia the opportunity to present her 
cause of action to this Court fail. 


Cause of Action 


It is argued that the complaint fails to 
state a cause of action. (1) It is pointed out 
that under the principle of the Abilene case 
no action for damages on the basis of unjust, 
unreasonable, or discriminatory railroad 
rates may be maintained without prior 
resort to the Interstate Commerce Commis- 
mission. Texas & Pac. Ry. Co. v. Abilene 
Cotton Oil Co., 204 U. S. 426; Great Northern 
Ry. Co. v. Merchants Elevator Co., 259 U. S. 
285. (2) It is said that an injunction may 
not be granted to restrain rates alleged to be 
unreasonable or discriminatory where there 
has been no prior determination of the 
matter by the Commission and that the only 
way a State or any other person may obtain 
a judicial determination of the legality of a 
rate is by review of the Commission’s order. 


Baltimore & Ohio R. Co. v. Pitcairn Coal 
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Co., 215 U. S. 481; North Dakota v. Chicago 
& N. W. Ry. Co., 257 U. S. 485; Texas v. 
Interstate Commerce Commission, 258 U. S. 
158. (3) It is said that damages under the 
anti-trust laws may not be recovered against 
ratlroad carriers though the rates approved 
by the Commission were fixed pursuant to 
a conspiracy. Keogh v. Chicago & N. W. 
Ry. Co., 260 U. S. 156. (4) It is said that 
persons other than the United States are 
barred from enjoining violations of the anti- 
trust laws by virtue of §16 of the Clayton 
NG aSSuS tat 3/ael UW a San Ge Si 26amSee 
Central Transfer Co. v. Terminal R. Assoc., 
288 U. S. 469, 473-475; Terminal Warehouse 
Co. v. Pennsylvania R. Co., 297 U. S. 500, 513. 
(5) It is argued that Georgia cannot main- 
tain an action on common law principles 
based upon a conspiracy among carriers to 
fix rates. 


We think it is clear from the Keogh case 
alone that Georgia may not recover damages 
even if the conspiracy alleged were shown 
to exist. That was a suit for damages under 
§7 of the Sherman Act. 26 Stat. 210. The 
Court recognized that although the rates 
fixed had been found reasonable and non- 
discriminatory by the Commission, the 
United States was not barred from enforcing 
the remedies of the Sherman Act. 260 U.S. 
pp. 161-162. It held, however, that for pur- 
poses of a suit for damages a rate was not 
necessarily illegal because it was the result 
of a conspiracy in restraint of trade. The 
legal rights of a shipper against a carrier 
in respect to a rate are to be measured by 
the published tariff. That rate until sus- 
pended or set aside was for all purposes 
the legal rate as between shipper and car- 
rier and may not be varied or enlarged 
either by the contract or tort of the carrier. 
And it added: This stringent rule prevails, 
because otherwise the paramount purpose 
of Congress— prevention of unjust discrim- 
ination—might be defeated. If a shipper 
could recover tinder §7 of the Anti-Trust 
Act for damages resulting from the exac- 
tion of a rate higher than that which would 
otherwise have prevailed, the amount recov- 
ered might, like a rebate, operate to give. 
him a preference over his trade competitors.” 
260 U. S. p. 163. The reasoning and prece- 
dent of that case apply with full force here. 
But it does not dispose of the main prayer 
of the bill, stressed at the argument, which 
asks for relief by way~of injunction. 


Tt is clear that a suit could not be main- 
tained here to review, annul, or set aside 
an order of the Interstate Commerce Com- 
mission. Congress has prescribed the method 
for obtaining that relief. It is exclusive of 
all other remedies, including a suit by a State 
in this Court. North Dakota v. Chicago & 
N. W. Ry. Co., supra; Texas v. Interstate 
Commerce Commission, supra. The same re- 
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sult obtains where the basis for attacking 
an order of the Commission is a violation 
of the anti-trust laws, save in the case where 
the United States is the complainant. For 
§ 16 of the Clayton Act which gives relief 
by way of injunction against threatened loss 
or damage through violation of the anti- 
trust laws provides that no one except the 
United States shall be entitled to bring such 
suits against common carriers subject to the 
Interstate Commerce Act “in respect of any 
matter subject to the regulation, supervision, 
or other jurisdiction” of the Commission. 
Central Transfer Co. v. Terminal R. Assoc., 
supra, indicates that if Georgia in the present 
proceeding sought to set aside the rates 
of the defendants, leave to file would have 
to be denied, In that case the Commission 
had approved certain rate schedules which 
entailed abandoning certain “off-track” sta- 
tions and the employment by the carriers of 
a single transfer company to do inter-station 
hauling. The carriers proceeded to make an 
agreement to carry out the program which 
had been submitted to the Commission and 
which was later approved by it. Suit was 
brought by a private company to enjoin 
performance of the contract on the ground 
that it created a monopoly in violation of 
the anti-trust laws. The Court held that the 
suit was barred by § 16 of the Clayton Act. 
The Court pointed out that the purpose of 
$16 was “to preclude any interference by 
injunction with any business or transactions 
of interstate carriers of sufficient public 
significance and importance to be within the 
jurisdiction of the Commission, except when 
the suit is brought by the Government itself.” 
288 U.S. p. 475. It added (p. 476): “True, 
a contract may precede and have existence 
apart from the several acts required to per- 
form it, and conceivably all of those acts 
might be done if no contract or agreement 
to perform them had ever existed. But 
when they are done in performance of an 
agreement, there is no way by which the 
agreement itself can be assailed by injunc- 
tion except by restraining acts done in per- 
formance of it. That, in this case, the statute 
forbids, not because the contract is within 
the jurisdiction of the Interstate Commerce 
Commission, but because the acts done in 
performance of it, which must necessarily 
be enjoined if any relief is given, are matters 
subject to the jurisdiction of the Commis- 
sion.” The policy behind these restrictions 
placed on suitors by. the Congress was 
aptly stated in Terminal Warehouse Co. v. 
Pennsylvania R. Co., supra, p. 513, as follows: 
“Tf a sufferer from the discriminatory acts 


5These provisions are those relating to dis- 
criminations in price, services, or facilities (8 2); 
certain sales of goods, wares, merchandise and 
the like (§ 3); acquisition by one corporation of 
the stock of another (§7); interlocking direc- 
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of carriers by rail or by water may ste for 
an injunction under the Clayton Act with- 
out resort in the first instance to the regu- 
latory commission, the unity of the system 
of regulation breaks down beyond repair.” 
We adhere to these decisions. But we do 
not believe they or the principles for which 
they stand are a barrier to the maintenance 
of this suit by Georgia. 

The relief which Georgia seeks is not a 
matter subject to the jurisdiction of the 
Commission. Georgia in this proceeding is 
not seeking an injunction against the con- 
tinuance of any tariff; nor does she seek to 
have any tariff provision cancelled. She 
merely asks that the alleged rate-fixing com- 
bination and conspiracy among the defend- 
ant-carriers be enjoined. As we shall see, 
that is a matter over which the Commission 
has no jurisdiction. And an injunction de- 
signed to put an end to the conspiracy need 
not enjoin operation under established rates 
as would have been the casé had an injunc- 
tion issued in Central Transfer Co. v. Termi- 
nal R. Assoc., supra. 


These carriers are subject to the anti-trust 
laws. United States v. Southern Pacific Co., 
259 U. S. 214. Conspiracies among carriers 
to fix rates were included in the broad sweep 
of the Sherman Act. United States v. Trans- 
Missourt Freight Assoc., 166 U. S. 290; United 
States v. Joint Traffic Assoc., 171 U. S. 505. 
Congress by §11 of the Clayton Act en- 
trusted the Commission with authority to 
enforce compliance with certain of its pro- 
visions “where applicable to common car- 
riers” under the Commission’s jurisdiction.® 
It has the power to lift the ban of the anti- 
trust laws in favor of carriers who merge 
or consolidate (New York Central Securities 
Corp. uv. United States, 287 U. S. 12, 25-26) 
and the duty to give weight to the anti- 
trust policy of t e nation before approving 
mergers and consolidations. McLean Truck- 
ing Co. v. United States, 321 U. S. 67. But 
Congress has not given the Commission 
comparable authority to remove rate-fixing 
combinations from the prohibitions contained 
in the anti-trust laws. It has not placed 
these combinations under the control and 
supervision of the Commission. Nor has it 
empowered the Commission to proceed 
against such combinations and through 
cease and desist orders or otherwise to put 
an end to their activities. Regulated indus- 
tries are not per se exempt from the Sherman 
Act. United States v. Borden Co., 308 U. S. 
188, 198 et seg. It is true that the Commis- 
sion’s regulation of carriers has greatly ex- 
panded since the Sherman Act. See Arizona 


torates and officers (§ 8). See 15 U. S. C. 8§ 13, 
14, 18, and 19. The enforcement machinery is 
composed of cease and desist orders enforceable 
in the courts, 15 U.S. C. $21. 
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Grocery Co. v. Atchison, T. & S. F. Ry. Co., 
284 U. S. 370, 385-386. But it is elementary 
that repeals by implication are not favored. 
Only a clear repugnancy between the old 
law and the new results in the former giving 
way and then only pro tanto to the extent of 
the repugnancy. United States v. Borden, 
supra, pp. 198, 199. None of the powers 
acquired by the Commission since the en- 
actment of the Sherman Act relates to the 
regulation of rate-fixing combinations. Twice 
Congress has been tendered proposals to 
legalize rate-fixing combinations.® But it has 
not adopted them. In view of this history 
we can only conclude that they have no 
immunity from the anti-trust laws. 


It is pointed out, however, that under 
§1(4) of the Interstate Commerce Act (54 
Stat. 900, 49 U. S. C. §1(4)) it is “the duty 
of every common carrier subject to this 
chapter to provide and furnish transporta- 
tion upon reasonable request therefor, and 
to establish reasonable through routes with 
other such carriers, and just and reasonable 
tates, fares, charges, and classifications ap- 
plicable thereto.” And it is noted that agree- 
ment among carriers is provided in the 
establishment of joint rates. §6. That is 
true. But it would be a perversion of those 
sections to hold that they legalize a rate- 
fixing combination of the character alleged 
to exist here. The collaboration contem- 
plated in the fixing of through and joint 
rates is of a restrictive nature. We do not 
stop at this stage of the proceedings to 
delineate the legitimate area in which that 
collaboration may operate. In the Keogh 
case (260 U. S. 156) the suit was one for 
damages under the Sherman Act. The 
charge was that the defendant carriers had 
formed a rate bureau or committee to secure 
agreement in respect to freight rates among 

the constituent railroad companies which 
would otherwise be competing carriers. As 
we have seen, the Court held that damages 
could not be recovered. But Mr. Justice 
Brandeis speaking for a unanimous Court 
stated that a conspiracy to fix rates might 
be illegal though the rates fixed were reason- 
able and non-discriminatory. He said (260 
U. S.. pp. 161-162): “All the rates fixed 
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were reasonable and nondiscriminatory. That 
was settled by the proceedings before the 
Commission. But under the Anti- 
Trust Act, a combination of carriers to fix 
reasonable and non-discriminatory rates may 
be illegal; and if so, the Government inay 
have redress by criminal proceedings under 
§ 3, by injunction under §4, and by for- 
feiture under § 6. That was settled by United 
States v. Trans-Missouri Freight Association, 
166 U. S. 290, and -United States v. Joint 
Traffic Association, 171 U. S. 505. The fact 
that these rates had been approved by the 
Commission would not, it seems, bar proceed- 
ings by the Government.” The Trans-Mis- 
sourt Freight Assoc. case and the Joint Traffic 
Assoc. case have been followed in other fields. 
United States v. Socony-Vacuum Oil Co., 310 
U. S. 150, and the cases which preceded it in- 
dicate the extent of the ban on price-fixing 
under the Sherman Act. But we need not at 
this juncture determine the full extent to 
which that principle is applicable in the fixing 
of joint through rates. It is sufficient here to 
note that we find no warrant in the Inter- 
state Commerce Act and the Sherman Act 
for saying that the authority to fix joint 
through rates clothes with legality a con- 
spiracy to discriminate against a State or a 
region, to use coercion in the fixing of rates, 
or to put in the hands of a combination of 
carriers a veto power over rates proposed 
by a single carrier. The type of regulation 
which Congress chose did not eliminate the 
emphasis on competition and individual free- 
dom of action in rate making. 1 Sharfman, 
The Interstate Commerce Commission (1931), 
p. 81. The Act was designed to preserve 
private initiative in rate-making as indicated 
by the duty of each common carrier to ini- 
tiate its own rates. Arizona Grocery Co. v. 
Atchison, T. & S. F. Ry. Co., supra. Ili a 
combination of the character described in 
this bill of complaint is immune from suit 
that freedom of action disappears. The co- 
ercive and collusive influences of group action 
take its place." A monopoly power is cre- 
ated under the aegis of private parties with- 
out Congressional sanction and without 
governmental supervision or control. 


6 See (1) 51 Cong. Record, 63rd Cong., 2d Sess., 
pp. 9582, 9583; (2) S. 942, 78th Cong., 1st Sess. ; 
H. R. 2720, 78th Cong., 1st Sess. These latter 
proposals were designed (1) to make lawful the 
fixing of rates by carriers through rate bureaus. 
conferences, or associations; and (2) to put those 
group activities under the control of the Com- 
mission. The history and activities of rate bu- 
reaus are extensively reviewed in Hearings, 
Senate Committee on Interstate Commerce on 
S. 942, Regulation of Rate Bureaus, 78th Cong., 
ist Sess. 

7 We have considered the argument that Cer- 
tificate No. 44, issued March 20, 1943 under §12 
of the Act of June 11, 1942 (56 Stat. 357) by the 
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Chairman of the War Production Board (8 Fed. 
Reg. 3804) protects this alleged combination 
from the charges contained in the bill. That 
certificate approves joint action by common 
carriers through rate bureaus and the like in 
the initiation and establishment of rates, We 
do not stop to analyze it beyond observing that 
in no respect would it be a bar to the present 
action. It does not purport to be retroactive. 
It does not sanction the use of coercion. It does 
not authorize any combination to discriminate 
against a region in the establishment of rates. 
Moreover, legal means may be employed for an 
jllegal end. 
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These considerations emphasize the irrele- 
vancy to the present problem of the fact that 
the Commission has authority to remove 
discriminatory rates of the character alleged 
to exist here. Under § 3(1) of the Act rates 
are declared unlawful which give “any undue 
or unreasonable preference or advantage” 
to any port, region, district, territory and 
the like. And the Commission has taken 
some action in that regard. See Alabama v. 
New Vorku@ Rs Go, 235) lo Ga C2555 237 
I. C. C. 515; Live Stock to and from the South, 
253 I. C. C. 241. The present bill does not 
seek to have the Court act in the place of 
the Commission. It seeks to remove from 
the field of rate-making the influences of a 
combination which exceed the limits of the 
collaboration authorized for the fixing of 
joint through rates. It seeks to put an end 
to discriminatory and coercive practices. The 
aim is to make it possible for individual car- 
riers to perform their duty under the Act, 
so that whatever tariffs may be continued 
in effect or superseded by new ones may be 
tariffs which are free from the restrictive, 
discriminatory, and coercive influences of 
the combination. That is not to undercut 
or impair the primary jurisdiction of the 
Commission over rates. It is to free the 
rate-making function of the influences of a 
conspiracy over which the Commission has 
no authority but which if proven to exist 
can only hinder the Commission in the tasks 
with which it is confronted. 


What we have said disposes for the most 
part of the argument that recognized princi- 
ples of equity prevent us from granting the 
relief which is asked. Sec. 16 of the Clayton 
Act provides for relief by injunction “when 
and under the same conditions and princi- 
ples as injunctive relief against threatened 
conduct that will cause loss or damage is 
granted by courts of equity.” Those re- 
quirements are sufficiently satisfied to justify 
a filing of this bill. It must be remembered 
that this is a suit to dissolve an illegal com- 
bination or to confine it to the legitimate 
area of collaboration. That relief cannot 
be obtained from the Commission for it has 
no supervisory authority over the combina- 
tion. It is true that the injury to Georgia 
is not in the existence of the combination 
per se but in the rates which are fixed by 
the combination. The fact that the rates 
which have been fixed may or may not be 
held unlawful by the Commission is imma- 
terial to the issue before us. The Keogh 
case indicates that even a combination to fix 
reasonable and non-discriminatory rates may 
be illegal. 260 U. S. p. 161. The reason is that 
the Interstate Commerce Act does not pro- 
vide remedies for the correction of all the 
abuses of rate-making which might consti- 
tute violations of the anti-trust laws. Thus 
a “zone of reasonableness exists between 
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maxima and minima within which a carrier 
is ordinarily free to adjust its charges for, 
itself.” United States v. Chicago, M. St. P. 
& P.R. Co., 294 U. S. 499, 506. Within that 
zone the Commission lacks power to grant 
relief even though the rates are raised to 
the maxima by a conspiracy among carriers 
who employ unlawful tactics. If the rate- 
making function is freed from the unlawful 
restraints of the alleged conspiracy, the rates 
of the future will then be fixed in the manner 
envisioned by Congress when it enacted this 
legislation. Damage must be presumed to 
flow from a conspiracy to manipulate rates 
within that zone. 


Moreover, the relief sought from this 
Court is not an uprooting of established 
rates. Weare not asked for a decree which 
would be an idle gesture. Weare not asked 
to enjoin what the Commission might later 
approve or condone. We are not asked to 
trench on the domain of the Commission; 
nor need any decree which may be ultimately 
entered in this cause have that effect. 
Georgia alleges, “No administrative pro- 
ceeding directed against a particular sched- 
ule of rates would afford relief to the State 
of Georgia so long as the defendants re- 
mained free to promulgate rates by collusive 
agreement. Until the conspiracy is ended, 
the corrosion of new schedules, established 
by the collusive power of the defendant car- 
riers acting in concert, would frustrate any 
action sought to be taken by administrative 
process to redress the grievances from which 
the State of Georgia suffers.” Rate-making 
is a continuous process. Georgia is seeking 
a decree which will prevent in the future 
the kind of harmful conduct which has oc- 
curred in the past. Take the case of coer- 
cion. If it is shown that the alleged 
combination exists and uses coercion in the 
fixing of joint through rates, only an injunc- 
tion aimed at future conduct of that char- 
acter can give adequate relief. Indeed, so 
long as the collaboration which exists ex- 
ceeds lawful limits and continues in opera- 
tion, the only effective remedy lies in 
dissolving the combination or in confining 
it within legitimate boundaries. Any decree 
which is entered would look to the future 
and would free tomorrow’s rate-making from 
the coercive and collusive influences alleged 
to exist. It cannot of course be determined 
in advance what rates may be lawfully estab- 
lished. But coercion can be enjoined. And 
so can a combination which has as its pur- 
pose an invidious discrimination against a 
region or locality. Dissolution of illegal 
combinations or a restriction of their con- 
duct to lawful channels is a conventional 
form of relief accorded in anti-trust suits. 
No more is envisaged here. If the alleged 
combination is shown to exist, the decree 
which can be entered will be no idle or futile 
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gesture. It will restore that degree of com- 
petition envisaged by Congress when it en- 
acted the Interstate Commerce Act. It will 
eliminate from rate-making the collusive 
practices which the anti-trust laws condemn 
and which are not sanctioned by the Inter- 
state Commerce Act. It will supply an 
effective remedy without which there can be 
only an endless effort to rectify the continu- 
ous injury inflicted by the unlawful combi- 
nation. The threatened injury is clear. The 
damage alleged is sufficient to satisfy the 
preliminary requirements of this motion to 
file. There is no administrative control over 
the combination. And no adequate or effec- 
tive remedy other than this suit is suggested 
which Georgia can employ to eliminate from 
rate-making the influences of the unlawful 
conspiracy alleged to exist here. 

As we have said, we construe the bill to 
charge a conspiracy among defendants to use 
coercion in the fixing of joint through rates 
and to discriminate against Georgia in the 
rates which are fixed. We hold that under 
that construction of the bill a cause of action 
under the anti-trust laws is alleged.® We 
intimate no opinion whether the bill might 
be construed to charge more than that or 
whether a rate-fixing combination would be 
legal under the Interstate Commerce Act 
and the Sherman Act but for the features of 
discrimination and coercion charged here. 
We are dealing with the case only in a 
preliminary manner. Cf. Missouri v. Illinois, 
200 U. S. 496, 517, 518. The complaint may 
have to be amplified and clarified as respects 
the coercion and discrimination charged, the 
damage suffered, or otherwise. We do not 
test it against the various types of motions 
and pleadings which may be filed. We con- 
strue it with that liberality accorded the 
complaint of a sovereign State as presenting 
a substantial question with sufficient clarity 
and specificity as to require a joinder of 
issues. 


Alleged Misjoinder of Parties Defendant 


Two of the defendant-corporations claim 
to be citizens of Georgia. Georgia asserts 
they are not. That issue is an involved one. 
Georgia may not of course invoke the origi- 
nal jurisdiction of the Court in a suit against 
one of her citizens. If either of the defend- 
ants who assert their defense are citizens 
of Georgia and are necessary parties, leave 
to file would have to be denied. Pennsylva- 
nia v. Quicksilver Mining Co., 10 Wall. 553; 
California v. Southern Pac. Co., 157 U. S. 229; 
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Minnesota v. Northern Securities Co., 1&4 U.S. 
199; Louisiana v. Cummins, 314 U.S. 577. We 
do not, however, have to decide at this stage 
of the proceedings whether the corporations 
in question are citizens of Georgia within 
the meaning of Art. III, Sec. 2 of the Consti- 
tution. They are not indispensable parties. 
In a suit to enjoin a conspiracy not all the 
conspirators are necessary parties defendant.’ 
It is averred and not challenged that the 
other defendants are citizens of other States. 
The citizenship of the two defendants in 
question may be challenged by a motion to 
strike. Louisiana v. Cummins, 314 U. S. 580. 
But if they are stricken, the Court would 
not lose original jurisdiction over the con- 
troversy between Georgia and the other de- 
fendants. 


Exercise of Original Jurisdiction 


It does not necessarily follow that this 
Court must exercise its original iurisdiction, 
It has at times been held that this Court 1s 
not the appropriate tribunal in which to 
maintain suits brought by a State. 

By clause 1 of §2 of Article III of the 
Constitution, the judicial power of the 
United States extends ‘“‘to all Cases, in Law 
and Equity, arising under the Laws 
of the United States” and “to Controversies 
. . . between a State and Citizens of an- 
other State.” * Clause 2 of §2 of Article III 
confers’ on this Court jurisdiction of those 
cases “in which a State shall be Party”. But 
Clause 2 of §2 merely distributes the juris- 
diction conferred by Clause 1 of §2. Lowztst- 
ana v. Texas, 176 U.S. 1, 16; Massachusetts v. 
Missouri, 308 U. S. 1, 19. Clause 2 does not 
grant exclusive jurisdiction to this Court in 
the cases enumerated by it. Ames v. Kansas, 
111 U. S. 449, 469; Plaquemines Fruit Co. v. 
Henderson, 170 U. S. 511. And it has been 
held that the exercise of that jurisdiction is 
not mandatory in every case. North Dakota 
v. Chicago & North Western Ry., supra; 
Georgia v. Chattanooga, 264 U. S. 473, 483; 
Oklahoma v, Cook, supra, p. 396; Massachu- 
setts v. Missouri, supra. The Court in its 
discretion has withheld the exercise of its 
jurisdiction where there has been no want 
of another suitable forum to which the cause 
may be remitted in the interests of conveni- 
ence, efficiency and justice. Georgia v. Chat- 
tanooga, supra; Massachusetts v. Missouri, 
supra, 

There is some suggestion that the issues 
tendered by the bill of complaint present 
questions which a district court is quite com- 


8 We therefore do not reach the question 
whether an action based on common law prin- 
ciples could be maintained. 

9 See Waterman v. Canal-Louisiana Bank C'o., 
215 U.S. 33, 49; United Shoe Macn. Co. v, Unwed 
States, 258 U. S. 451, 456; Hopkins v. Oxley 
Stave Go., 83 Fed. 912, 915-916; Rocky Mountain 
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156 Fed. 809, 811-812. Cf. United States v. 
Socony-Vacuum Oil Co., 310 U. S. 150, 247. 

10 By reason of the Eleventh Amendment the 
judicial power of the United States does not 
extend to suits brought against a state by a 
citizen of another state, 
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petent to decide. It is pointed out that the 
remedy is one normally pursued in the dis- 
trict courts whose facilities and prescribed 
judicial duties are better adapted to the ex- 
tended trial of issues of fact than are those 
of this Court. And it is said that no reason 
appears why the present suit may not con- 
veniently proceed in the district court of the 
proper venue or why the convenience of 
the parties and witnesses, as well as of the 
courts, would be better served by a trial 
before a master appointed by this Court 
than by a trial in a district court with the 
customary appellate review.” The sugges- 
tion is that we deny the motion for leave to 
file, without prejudice to the maintenance of 
the suit in an appropriate district court. See 
Massachusetts v. Missouri, supra, pp. 17-18. 


There is, however, a reason why we should 
not follow that procedure here though in 
other respects we assume it would be wholly 
appropriate. Sec. 16 of the Clayton Act (15 
U.S. C. § 26), with the exceptions already 
noted, provides that “any person . shall 
be entitled to sue for and have injunctive 
relief, in any court of the United States hav- 
ing jurisdiction over the parties, against 
threatened loss or damage by a violation of 
the antitrust laws.” Sec. 12 of the Clayton 
Act (15 U. S. C. §22) provides that “Any 
suit, action, or proceeding under the anti- 
trust laws against a corporation may be 
brought not only in the judicial district 
whereof it is an inhabitant, but also in any 
district wherein it may be found or transacts 
business; and all process in such cases may 
be served in the district of which it is an 
inhabitant, or wherever it may be found.” 


From these provisions it is apparent that 
Georgia might sue the defendants only in 
the judicial district where they are inhabit- 
ants or where they may be found or transact 
business. The bill of complaint, however, 
alleges and (with the exception of the two 
defendants already mentioned) it is not de- 
nied that “the parties defendant are not citi- 
zens of Georgia, or within the jurisdiction 
of its courts.” If that allegation is taken 
as true, it is apparent that Georgia could not 


11In a proper case appellate review may be 
had directly in this Court by certiorari before 
judgment in the Circuit Court of Appeals. Ju- 
dicial Code § 240 (a), 28 U. S. C. § 347 (a). 

12 Sec. 4 reads: 

“The several district courts of the United 
States are invested with jurisdiction to prevent 
and restrain violations of section 1-7 and 15 of 
this title; and it shall be the duty of the several 
district attorneys of the United States, in their 
respective districts, under the direction of the 
Attorney General, to institute proceedings in 
equity to prevent and restrain such violations. 
Such proceedings may be by way of petition 
setting forth the case and praying that such 
violation shall be enjoined or otherwise pro- 
hibited. When the parties complained of shall 
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find all of the defendants in one of the judi- 
cial districts of Georgia so as to maintain a 
suit of this character against all of them 
in a district court in Georgia. Certainly 
we have no basis for assuming that all 
of the so-called northern roads, incorpo- 
rated in such States of Pennsylvania, 
Maryland, Indiana, Ohio, New York and 
Illinois, are doing business in Georgia. It 
is said that most of the defendants can be 
found in Georgia, in the District of Colum- 
bia, or in other districts. But no such facts 
appear in the record before us. And we 
cannot take judicial notice of the district or 
districts wherein all of the defendants are 
“found” or “transact business”. We would 
not be warranted in depriving Georgia of the 
original jurisdiction of this Court merely 
because each of the defendants could be 
found in some judicial district. Unless it 
were clear that all of them could be found 
in some convenient forum we could not say 
that Georgia had a “proper and adequate 
remedy” apart from the original jurisdiction 
of this Court. Massachusetts v. Missouri, 
supra, p. 19. No such showing has been 
made. Once a state makes out a case which 
comes within our original jurisdiction, its 
right to come here is established. There is 
no requirement in the Constitution that it 
go further and show that no other forum is 
available to it. 


It is true that §5.of the Sherman Act 
empowers the court before whom proceed- 
ings under §4 are pending to bring in par- 
ties who reside outside the district in which 
the court is held.” That procédure is avail- 
able in civil suits brought by the United 
States. Standard Oil Co. v. United States, 
221 U. S. 1, 46. But since §4 is limited to 
suits brought by the United States, §5 is 
similarly confined. See Greer, Mills & Co. v. 
Stoller, 77 Fed. 1; Hansen Packing Co. v. 
Armour & Co., 16 F. Supp. 784, 787. Apart 
from specific exceptions created by Congress 
the jurisdiction of the district courts is terri- 
torial. As stated in Robertson v. Railroad 
Labor Board, 268 U. S. 619, 622-623: 


have been duly notified of such petition the court 
shall proceed, as soon as may be, to the hearing 
and determination of the case; and pending such 
petition and before final decree, the court may 
at any time make such temporary restraining 
order or prohibition as shall be deemed just 
in the premises.”’ 

Sec, 5 reads: 

“‘Whenever it shall appear to the court before 
which any proceeding under section 4 of this 
title may be pending, that the ends of justice 
require that other parties should be brought 
before the court, the court may cause them to 
be summoned, whether they reside in the dis- 
trict in which the court is held or not: and 
subpoenas to that end may be served in anv 
district by the marshal thereof.”’ ‘ 
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“In a civil suit in personam jurisdiction over 
the defendant, as distinguished from venue, im- 
plies, among other things, either voluntary ap- 
pearance by him or service of process upon him 
at a place where the officer serving it has author- 
ity to execute a writ of summons. Under the 
general provisions of law, a United States dis- 
trict court cannot issue process beyond the 
limits of the district, Harkness v. Hyde, 98 U.S. 
476; Hx parte Graham, 3 Wash. 456; and a de- 
fendant in a civil suit can be subjected to its 
jurisdiction in personam only by service within 
the district. Toland v. Sprague, 12 Pét. 300, 330. 
Such was the general rule established by the 
Judiciary Act of September 24, 1789, c. 20, § 11, 
1 Stat. 73, 79, in accordance with the practice 
at the common law. Piquet v. Swan, 5 Mason 
35, 39 et seq. And such has been the general 
rule ever since. Munter v. Weil Corset Co., 261 
U.S. 276, 279.” 


It follows that we should not in the exer- 
cise of our discretion remit Georgia to the 
federal district courts for relief against the 
injuries of which she complains. 


[Motion Granted} 


The motion for leave to file the amended 
bill of complaint is granted. 


It is so ordered. 


Dissenting Opinion 

Mr. Chief Justice STONE, dissenting: Mr. 
Justice ROBERTS, Mr. Justice FRANKFUR- 
TER, Mr. Justice JACKSON, and I think that 
the application of the State of Georgia for leave 
to file its amended bill of complaint in this 
Court should be denied (1) because in its 
judicial discretion, this Court should, without 
deciding the merits, leave the State to its 
remedy, if any, in the district court; (2) because 
the State lacks standing to present the only 
substantial issue in the case; and (3) because 
in the present posture of the case, the bill of 
complaint, for several reasons, fails to state a 
cause of action for which a court of equity can 
give effective relief. 


As the Court concedes and for reasons which 
will presently be more fully considered, the 
State, under the rule laid down in Keogh v. 
Chicago & Northwestern Ry. Co., 260 U. S. 156, 
cannot maintain its suit for damages resulting 
from the alleged conspiracy to fix unlawful 
interstate railroad freight rates. But the Court 
grants Georgia’s application to file on the 
ground that its bill of complaint, as now 
amended, states a cause of action under § 16 of 
the Clayton Act, c. 323, 38 Stat. 737, 15 U. S. C. 
§ 26, for an injunction against a conspiracy in 
violation of the antitrust laws. The Court holds 
that such a suit is within the original jurisdic- 
tion of this Court, conferred by Article III, § 2, 
Cls. 1 and 2 of the Constitution. Clause 1 pro- 
vides that the judicial power of the United 
States extends ‘‘to all Cases, in Law and Equity, 
arising under the Laws of the United 
States’’ and ‘‘to Controversies . . between a 
State and Citizens of another State ...’’ Clause 
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2 confers on this Court original jurisdiction of 
those cases or controversies ‘‘in which a State 
shall be Party.”’ 


The Court disregards the fainthearted and un- 
convincing assertion of the State that it has a 
“common law’’ cause of action entitling it, in- 
dependently of the Clayton Act and the federal 
antitrust laws, to maintain the present suit to 
restrain the alleged conspiracy to fix and main- 
tain rates or charges for the interstate trans- 
portation of freight. For present purposes we 
May assume the soundness of this contention, 
for we are of the opinion that the objections to 
the maintenance of the present suit are essen- 
tially the same, whether it be regarded as a suit 
upon a cause of action arising under the Clayton 
Act or as one maintainable upon the equitable 
principles generally applicable in the federal 
courts independently of the Clayton Act. 


ah 


If it be assumed that the State may maintain 
this action, either as parens patriae or for the 
injury to itself as a shipper and consignee of 
interstate freight, the right sought to be estab- 
lished is in point of substance like that of a 
private corporation, and the remedy asked is 
one normally pursued in district courts whose 
facilities and prescribed judicial duties are 
better adapted to the trial of issues of fact than 
are those of this Court. In an original suit here, 
even when the case is first referred to a master, 
this Court has the duty of making an independ- 
ent examination of the evidence, a time consum- 
ing process which seriously interferes with the 
discharge of our ever increasing appellate du- 
ties. No reason appears why the present suit 
may not be as conveniently proceeded with in 
the district court of the proper venue as in this 
Court, or why the convenience of the parties 
and witnesses, as well as of the courts con- 
cerned, would be better served by a trial before 
a master appointed by this Court than by a trial 
in the appropriate district court with the cus- 
tomary appellate review. The case seems pre- 
eminently one where this Court may and should, 
in the exercise of its discretion and in the in- 
terest of a more efficient administration of jus- 
tice, decline to exercise its jurisdiction, and 
remit the parties to the appropriate district 
court for the proper disposition of the case 
there. North Dakota v. Chicago & Northwestern 
Ry., 257 U. S. 485; Georgia v. Chattanooga, 264 
U. S. 472, 483; Oklahomu ex rel. Johnson v. 
Cook, 304 U. S. 387, 396; Massachusetts v. Mis- 
sSouri, 308 U.S. 1, 17-20. 


It is said that Georgia should not be deprived 
of the jurisdiction of this Court unless it can 
bring suit against all the defendants in one con- 
venient district; and that there is no reason for 
assuming that all the defendants are amenable 
to suit in any one judicial district. But this 
puts the shoe on the wrong foot. It is Georgia 
which seeks to invoke our equity jurisdiction to 
hear this case, and when the question of our 
discretionary power to remit the parties to an 
adequate remedy in some other court is raised, 
it is incumbent upon it to show that it will be 
unable to reach all the defendants in a con- 
venient district. And Georgia, although invited 
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on the argument of this motion to do so, has 
made no showing that the suit cannot be pro- 
ceeded with in a district court as readily as in 
this Court. It made no such allegation in the 
amended bill of complaint which it tenders. 
Hence we can only conclude that there is no 
such obstacle. 


Further, it may be readily determined from 
standard works of reference, such as The Offi- 
cial Guide of the Railways, Moody’s Steam 
Railroads, railroad timetables, and telephone 
directories, that the supposed difficulty is not 
a real one. Under § 12 of the Clayton Act, 15 
U. S. C. § 22, these defendants may be sued in 
any district in which they are ‘‘found’’ or 
‘‘transact business.’’ A corporation both is 
“found’’ and ‘‘transacts business’’ in a district 
in which it operates a railroad or in which it 
maintains an office for the solicitation of freight 
or passenger traffic, see Hastman Kodak Co. 
v. Southern Photo Co., 273 U. S. 359, 370-374; 
United States v. Univis Lens Co., 316 U. S. 241, 
246. These facts may be ascertained readily 
from the sources we have mentioned. It ap- 
pears from them that there are several districts 
which would be as convenient for a trial as 
Washington, D. C., where proceedings before 
this Court would be had, and in which Georgia 
may obtain service of process upon at least as 
many of the defendants named in the complaint, 
as it may sue in this Court. For Georgia, itself, 
as well as this Court, seems reconciled to the 
suit’s continuing here with but eighteen of the 
twenty defendants, since two may be required 
to be dismissed from the suit as citizens of 
Georgia.? 


Of the twenty defendants, at least 18, not in- 
cluding the New York, Chicago & St. Louis 
R. R. Co., and the Richmond, Fredericksburg 
and Potomac R. R. Co., (R. F. & P.) are within 
the jurisdiction of the Northern District of 
Georgia. Of these defendants, at least 19, all 
but the R. F. & P., transact business in the 
Northern District of Illinois and in the Southern 
District of New York. At least 18, not including 
the R. F. & P., and the Nashville, Chattanooga 
& St. Louis Ry., are amenable to suit in the 
Western District of Pennsylvania and in the 
Eastern District of Michigan. At least 18, all 
but the R. F. & P., and the Carolina, Clinch- 
field and Ohio Railway,? are suable in the 
Eastern District of Missouri. Thus, there is 
no want of a suitable forum in which Georgia 
can reach at least the same number of defend- 
ants as she may sue in this Court. And it may 
be that service can be had on the other de- 
fendants in the districts named. 


II, 


If leave to file were denied, as we think it 
should be, without prejudice to a suit in a dis- 
trict court, it would be unnecessary at this stage 
of the proceedings to pass upon the question 
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whether the suit is one which a court of equity 
could entertain. But in assuming jurisdiction 
of the case, the Court passes on that question. 
Hence it becomes necessary to state the reasons 
why, in the present posture of the case, the 
State does not state a case for relief withir. our 
original jurisdiction. 


The gist of the cause of action asserted by 
the amended complaint is the injury visited 
upon the inhabitants of the State of Georgia by 
the alleged conspiracy among the defendant rail- 
roads to fix and maintain unlawfully excessive 
and discriminatory rates upon freight moving 
by interstate rail transportation to and from 
Georgia. It is further alleged that the con- 
spiracy violates the Sherman Act, and that its 
effect is to retard the economic growth of the 
State. To this is added what the Court con- 
cedes is a mere ‘‘makeweight’’ allegation of in- 
jury to the State in its capacity as an owner 
of a railroad, and as a shipper and consignee 
of freight. 


But the inhabitants of the State who have 
suffered ihjury or who are threatened with in- 
jury by the unlawful practices alleged in the 
amended complaint are alone entitled to seek a 
legal remedy for their injury, and are the 
proper parties plaintiff in any suit to enforce 
their rights which are alleged to have been 
infringed. It has long been settled by the de- 
cisions of this Court ‘that a State is without 
standing to maintain suit for injuries sustained 
by its citizens and inhabitants for which they 
may sue in their own behalf. New Hampshire 
uv. Louisiana, 108 U. S. 76; Louisiana v, Teas, 
176 U. S. 1; Oklahoma v. Atchison, T. & 8S. F. 
Ry. Co., 220 U. S. 277, 289; Oklahoma ex rel. 
Johnson v. Cook, supra, 395-396; Jones ex rel. 
Louisiana v. Bowles, 322 U. S, 707. And many 
years ago it was established by decisions of this 
Court, whose authority has remained unim- 
paired until discarded by the opinion of the 
Court just announced, that a State does not 
stand in such relation to its citizens and in- 
habitants as to enable it to maintain an original 
suit in this Court to protect them by injunction 
from injuries to the State’s economy resulting 
from the maintenance of unlawful interstate 
freight rates. Oklahoma v, Atchison, T. & 8. F. 
Ry, Co., supra; cf. Oklahoma v. Gulf, C. & 8. F. 
Ry. Co., 220 U.S. 290, 301. 


In the Atchison Railway case the plaintiff 
State alleged as the basis for its capacity to 
sue for relief, see 220 U. S. at 283-284, as does 
Georgia here, that the maintenance of the un- 
lawful structure of freight rates on commodities 
widely used by inhabitants of the State, was 
““*a menace to the future of said State’ . . 
{and] a hindrance to the growth of the State.”’ 
This Court nevertheless held that the wrong 
was to the individuals of the State, and that 
the State was therefore not in a position to 
bring the suit as parens patriae. 


1Some reliance is placed on an allegation of 
the proposed amended complaint, which, in its 
context, is that the matters of which complaint 
is made are not within the jurisdiction of the 
state courts of Georgia; but that has no bearing 
on the question whether they are within the 
competence of a federal district court in Georgia 
or in any other State. 
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2 These two defendants are the Seaboard Air 
Line Railway Co., and the Nashville, Chatta- 
nooga & St. Louis Ry., two of the largest of 
the southern defendants. 

3 This defendant has been operating since 1924 
as the Clinchfield Railroad Company, under 
lease to the Atlantic Coast Line R. R. Co., and 
the Louisville & Nashville R. R. Co. 
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The federal government is parens patriae with 
respect of the cause of action here alleged, and 
not the State. The federal government alone 
stands in such relationship to the citizens and 
inhabitants of the United States, as to permit 
the bringing of suit in their behalf, to protect 
them from the violation of federal laws relating 
to interstate commerce. See Massachusetts v. 
Mellon, 262 U. S. 447, 485-486; Florida v. Mellon, 
273 U. S. 12, 18; Jones ex rel. Louisiana wv. 
Bowles, supra, The Sherman Act, 8§ 1-4, 15 
U. S. C. §§ 1-4, recognized that it is the United 
States which is parens patriae, when it au- 
thorized the United States, not the individual 
States, to bring criminal prosecutions or suits 
for injunctions under the Act. 


When the United States brings such a suit it 
is acting on behalf of the people of the United 
States, and in the national interest. The au- 
thority to bring such suits includes the discre- 
tionary authority not to bring them, if the 
responsible officers of the government are of the 
opinion that a suit is not warranted or would 
be of disservice to the national interest. To 
permit a State to bring a Sherman Act suit 
in behalf of the public is to fly in the face of the 
national policy established by Congress that the 
federal government should determine when such 
a suit is to be brought and how it should be 
prosecuted. 


Thus the Sherman Act entrusted to the na- 
tional government the duty to represent the 
people in the vindication of their rights under 
the anti-trust laws. And this is confirmed by 
§ 16 of the Clayton Act, which permits injunc- 
tion suits by the United States against common 
carriers in respect of matters within the prov- 
ince of the Interstate Commerce Commission, 
while prohibiting such suits to all others, in- 
cluding a State. 


JERE 


But even if, as the Court decides, Georgia has 
standing to maintain this suit, either in its own 
right or as parens patriae, and this Court has 
jurisdiction of the suit and should, in the exer- 
cise of its discretion, entertain it rather than 
remit the parties to the district court, the more 
important question remains whether the present 
suit is one in which a court of equity can give 
any effective relief. 

The suit, so far as the Court allows its prose- 
cution, is in equity to restrain an alleged con- 
spiracy by the defendant rail carriers to fix and 
maintain unjust, unlawful, excessive, and dis- 
criminatory freight rates in violation of the anti- 
trust laws. Section 16 of the Clayton Act, 15 
U. S. C. § 26, authorizes ‘‘any person’’ to main- 
tain a suit to restrain violations of the antitrust 
laws, and the State of Georgia, suing for its 
own injuries, is a person within the meaning 
of that section. Georgia v. Hvans, 316 U.S. 159. 
The section provides that the relief to be given 
is an injunction ‘‘against threatened loss or 
damage by a violation of the antitrust laws.. ., 
when and under the same conditions and prin- 
ciples as injunctive relief against threatened 
conduct that will cause loss or damage is 
granted by courts of equity, under the rules 
governing such proceedings. , .’ And even 
though, as asserted, the suit be maintainable 
in the federal courts independently of the Clay- 
ton Act. the controlling principles governing 
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the maintenance of the suit are the same in 
either case. The plaintiff must show threatened 
injury, Vicksburg Waterworks Co. v. Vicksburg, 
185 U. S. 65, 82; Paine Lumber Co, v. Neal, 
244 U. S. 459, 471; Duplex Co. v. Deering, 254 
U. S. 443, 464-465; compare Texas v. Florida, 
306 U. S. 398, 406-412 with Massachusetts v. 
Missouri, supra, 15-16, for which he is without 
other adequate remedy, Matthews v. Rodgers, 
284 U. S. 521, 525-526, and cases cited; Schoen- 
thal v. Irving Trust Co., 287 U. S. 92, 94; Myers 
v, Bethlehem Corp., 303 U. S. 41, 50-52, and 
cases cited, and for which a court of equity 
is able to provide a remedy. 


Georgia is threatened with injury only as 
the alleged conspiracy will result in the defend- 
ants’ charging freight rates other than those 
which would exist in the absence of the con- 
spiracy. That is, Georgia is not injured unless 
other rates than those now in force would be 
charged if the alleged conspiracy were to cease. 
While threatened damage in that sense could 
be assumed in a free competitive market, freight 
rates are not, under the Interstate Commerce 
Act, arrived at by the processes of free com- 
petition. The requirements of the Act are, as 
we will see, that the rates be just and reason- 
able and that they accord with the national 
transportation policy; the determination, in the 
first instance, whether the rates conform to 
those standards is left by Congress to the In- 
terstate Commerce Commission, not to the 
courts. And unless Georgia can show that the 
present rates are unlawful, or that some other 
rate structure, which could be substituted for 
that now in force, would be just and reasonable, 
which Georgia cannot do without prior resort 
to the Commission, it can not show that any 
other structure could lawfully exist or that any 
injury to it is threatened by the conspiracy. 


It follows from this that the prerequisites to 
the maintenance of the present suit are lacking 
for the following reasons: First, the State has 
not availed itself of or exhausted the adminis- 
trative remedies provided by the Interstate 
Commerce Act, which may afford an adequate 
remedy and which must in any case precede 
the institution of the present suit in equity. 
Second, the suit as now framed falls within 
the proviso of § 16 of the Clayton Act denying 
to any ‘‘person’’ except the United States, au- 
thority ‘‘to bring suit in equity for injunctive 
relief against any common carrier subject to 
the provisions of’’ the Interstate Commerce Act, 
“in respect of any matter subject to the regu- 
lation, supervision, or other jurisdiction of the 
Interstate Commerce Commission.’’ And third, 
in the absence of a determination by the Com- 
mission of the unlawfulness of the interstate 
freight tariffs filed or proposed to be filed by 
the several defendant carriers, no court of equity 
could, within the scope of its authority, frame 
a decree effectively enjoining an agreement or 
“conspiracy’’ to file tariffs establishing inter- 
state freight rates. 

First. The fact that a State may constitu- 
tionally invoke the jurisdiction of this Court 
in a suit brought by it against citizens of an- 
other State, does not dispense with the further 
requisites that if equitable relief is sought, the 
bill of complaint must state a cause of action 
cognizable in equity, of such a nature that the 
Court can give relief. Texas v, Florida, supra, 
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405. It is, as we have said, a familiar principle 
governing the exercise of equity jurisdiction of 
federal courts that equitable relief may be in- 
voked only when the plaintiff is without other 
adequate remedy. And it is a corollary of this 
that a suitor may not seek such relief until 
he has exhausted his available administrative 
remedies. Myers v. Bethlehem Corp., supra, 
51, n. 9, and eases cited; Natural Gas Co. v. 
Slattery, 302 U, S. 300, 310-311. 


Here, by the terms of $16 of the Clayton 
Act, as well as the principles generally gov- 
erning equitable relief in the federal courts, 
the State, in order to secure the aid of equity, 
must show injury caused or threatened by the 
alleged unlawful acts of which it complains. 
Since the wrongful acts relied upon are a con- 
spiracy to adopt and maintain unjust, unlawful, 
excessive or discriminatory freight rates, the 
only threatened injury to the State or its in- 
habitants, resulting from the conspiracy, is that 
which is or may be caused by such unlawful 
rates. 


But the Interstate Commerce Act requires all 
interstate rail carriers, before putting into ef- 
fect rates or charges for interstate transpor- 
tation to adopt and file with the Commission 
just and reasonable rates. §§ 1 (4) (5) (6), 6 (1) 
("49 US Ss C88 1 (4) (5S) (6) 6 Cy Gee It 
confers on the Commission exclusive jurisdic- 
tion to determine the lawfulness of all rates 
appearing in the filed tariffs, and authority to 
suspend rates, and to order the railroad to 
cease and desist from charging other than the 
lawful rates. §§ 15 (1) (7), 49 U. S. C. §15 (1) 
(7). The Commission’s determination is to be 
in accordance with the ‘‘national transportation 
policy’’, to develop and preserve a national 
transportation system, see Wisconsin Railroad 
Commission v. Chicago, B. € Q. R. R. Co., 257 
U. S. 563, 585; New England Divisions Case, 
261 U. S. 184, 189-190; Railroad Commission v. 
Southern Pacific Co., 264 U. S. 331, 341-342, 
and to establish and maintain ‘‘reasonable 
charges . . without . . . unfair or destruc- 
tive competitive practices ... .’’ Transpor- 
tation Act of 1940, c. 722, 54 Stat. 899, § 1. 

The Commission is directed to consider the 
effect of rates on the movement of traffic, and 
the need of adequate and efficient railway trans- 
portation service at low cost, as well as the 
carriers’ need of revenues sufficient to enable 
them to provide that service. Interstate Com- 
merce Act, as amended, § 15a, 49 U. S. C. § 15a. 
In fixing rates or divisions, the Commission’s 
determination may take account of the financial 
needs of the weaker carriers, by giving them 
a larger share of divisions, or by a general rate 
increase. New HEngland Divisions Case, supra, 
189-195; Beaumont, 8S. L. & W. R, Co. v. United 
States, 282 U. S. 74; cf. Ann Arbor R. R. Co. 
v. United States, 281 U. S. 658. It may fix 
minimum as well as maximum rates, § 15, 49 
U. S. C. § 15, thus permitting it to prevent cut- 
throat competition and to protect weaker com- 


* Under the recapture clause of the Transpor- 
tation Act of 1920, ¢.' 91, 41 Stat; 488, §°422, 
adding § 15a to the Interstate Commerce Act, 
profits of carriers in excess of a fair return 
were held in trust for purposes of improving 
railroad service. Dayton-Goose Creek Ry. v. 
United States, 263 U. S. 456.. The recapture 
clause was repealed by the Act of June 16, 1933, 
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petitors. It may consider the effect of compet- 
ing means of transportation, or other relevant 
circumstances and conditions attending the 
transportation service. See Barringer & Co. v. 
United States, 319 U. S. 1, and authorities 
cited; and on the considerations upon which 
the Commission fixes rates, see Sharfman, The 
Interstate Commerce Commission, Volume III-B. 
These and many other controlling factors, which 
enter the Commission’s determination of rates, 
may be irrelevant to decision in an ordinary 
Sherman Act case, but are inextricably inter- 
woven with the present suit, in which the State 
must establish that injury to it is threatened 
by the conspiracy to fix freight rates. 


The Commission’s orders are enforceable by 
injunctions in the district courts. § 16 (12), 49 
U. S. C. § 16 (12). And the administrative rem- 
edy is exclusive of any which may be afforded 
by courts, at least until the Commission has 
passed upon the validity of the rates and classi- 
fications involved. Texas & Pacific Ry. Co. v. 
Abilene Cotton Oil Co., 204 U. S. 426; Robinson 
v. Baltimore & Ohio R. R. Co., 222 U. S. 506; 
Northern Pacific Ry, Co. v. Solum, 247 U. S. 
477; Director General of Railroads v. The Vis- 
cose Company, 254 U. S. 498; Midland Valley 
R. R. Co. v. Barkley, 276 U. S. 482. Until the 
Commission acts, no court can say that the 
rates are not lawful and reasonable or that they 
are not within the lowest range of the zone of 
reasonableness. Nor can either be assumed, the 
burden being upon Georgia to show that it is 
injured by the acts of which it complains. And 
if the present rates are at the lowest point of 
reasonableness, as they well may be, Georgia 
is not injured, for in that event no lower rates 
could be lawfully enforced by the Commission 
or the courts. 


It is not without pertinence to the present 
application that the State of Georgia and seven 
other southern States are parties to proceed- 
ings now pending before the Interstate Com- 
merce Commission, Docket No. 28300, Class 
Rate Investigation, and Docket No. 28310, Con- 
solidated Freight Classification, in which the 
Chairman of the Georgia Public Service Com- 
mission has appeared as the principal witness 
on behalf of the State. In these proceedings 
the witness urged uniformity of rates in south- 
ern and official classification territories, in con- 
formity to the official territory system of rates. 
The witness relied on §3 (1) of the Act, 49 
U. S. C. §3 (1), making it unlawful for any 
rail carrier to make or give undue or unrea- 
sonable preferences or advantage to any par- 
ticular person, locality or particular description 
of trafiie’on® §' lt (G4))'()) 6), 949) URS Gres 14) 
(5) (6), requiring common carriers by rail to 
establish just and reasonable rates, fares, 
charges and classifications; and on §5 (b) of 
the Transportation Act of 1940, which requires 
the Commission to investigate the lawfulness 
of rates between points in different classifica- 
tion territories and to enter such orders as may 


ce. 91, 48 Stat. 220, § 205. But its underlying 
purpose to permit rates sufficient to provide 
an adequate and efficient transportation system 
was reaffirmed by the declaration of a ‘‘Na- 
tional Transportation Policy’’ which the Com- 
mission is commanded to observe, by the 
Transportation Act of 1940, c. 722, 54 Stat, 
899, § 1. 
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be appropriate for the removal ‘‘of any unlaw- 
fulness which may be found to exist’. 


It is plain that the Commission has jurisdic- 
tion in these proceedings to set aside such un- 
lawful rates as may have resulted from the 
conspiracies alleged in the State’s amended com- 
plaint. If the Commission orders them set 
aside, nothing further remains for any court 
to do, for reasons which will presently more 
fully appear, save only as it May be asked to 
review or enforce the Commission's order. With- 
out prior resort to the Commission, Georgia 
does not and cannot establish in a court pro- 
ceeding, that it is threatened with injury by 
the conspiracy or that it is necessary for it 
to resort to the courts’to secure the relief which 
it seeks in the present suit. 


The State seeks to avoid these plain provi- 
sions of the Clayton and Interstate Commerce 
Acts by its insistence that by its amended com- 
plaint it asks relief not from the unlawful rates 
which have been or will be established as a 
result of the alleged conspiracy, but from the 
conspiracy itself, over which the Interstate Com- 
merce Commission is said to have no jurisdic- 
tion, and from which it can give no relief. In 
the State’s bill of complaint, as originally pre- 
sented, it sought an injunction setting aside 
the unlawful rates. Evidently realizing that all 
courts are precluded from taking such action 
before the Commission has determined the va- 
lidity of the rates, the State sought to over- 
come the difficulty by an amendment to its bill 
of complaint, purporting to withdraw its at- 
tack on the rates and assailing the conspiracy 
alone. But, as the Court seems to recognize, 
even the amended complaint contains allega- 
tions and raises issues as to whether the rates 
charged by the defendants are discriminatory. 
The complaint therefore raises questions as to 
interference with the primary jurisdiction of 
the Interstate Commerce Commission which are 
essentially the same as those presented by the 
original bill. 


This verbal maneuver, as a means of confer- 
ring jurisdiction on this Court, is futile, for 
the reason, aS we have said, that the State 
cannot maintain its suit in equity either under 
§ 16 of the Clayton Act or upon general equity 
principles, without establishing a threatened 
injury to it or those whom it represents. And 
this is equally true whether it sues as parens 
patriae or as owner of a railroad, and a shipper 
and consignee of freight. The threatened in- 
jury can ensue only from the maintenance of 
the unlawful rates and practices, which are 
specially charged to be discriminatory. But 
“9 rate is not necessarily illegal because it is 
the result of a conspiracy in restraint of trade 
in violation of the Anti-Trust Act, What fates 
are legal is determined by the Act to Regulate 
Commerce’ and not by the antitrust laws. 
Keogh v. Chicago & Northwestern Ry. Co., 
supra, 162. Hence it follows in this case that 
the suit can be maintained only by showing 
that the alleged conspiracy has resulted or will 
result in unlawful rates, or that without the 
conspiracy, lawful rates, other than those now 
in force, would prevail, determinations which 
can be made only by the Interstate Commerce 
Commission, and which must be made by it, 
before this Court can take any judicial action 
based upon such determinations, 
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We assume for present purposes that a con- 
spiracy to fix lawful rates may be a violation 
of the antitrust laws, as was intimated in the 
Keogh case. But as this Court there pointed 
out, pages 161-162, the remedy is not to be had 
by the suit of a private individual; ‘‘the Gov- 
ernment may have redress by criminal pro- 
ceedings under § 3, by injunction under § 4, 
and by forfeiture under § 6.’’ The State can- 
not, more than a private individual, bring a 
suit under the Clayton Act to restrain the con- 
spiracy unless it be a conspiracy to do some 
thing injurious to the plaintiff. The only such 
injury alleged in a great variety of ways is that 
caused by unlawful and discriminatory freight 
rates established by the conspiracy. No such 
injury can be presumed from a conspiracy to 
fix lawful rates or to fix any rate unless it can 
be known with what new rates those now in 
force will be replaced by Commission action. 


For this and like reasons, this Court has 
uniformly refused to permit a party under 
guise of suing under the antitrust laws, to seek 
in the courts by indirection, determinations 
which are reserved for the Commission in the 
first instance. Keogh v. Chicago & Northwest- 
ern Ry. Co., supra; Central Transfer Co. v. 
Terminal Railroad Assn., 288 U. S., 469, 476; 
Terminal Warehouse Co. v. Pennsylvania R. R. 
Co., 297 U. S. 500; and compare United States 
Navigation Co. v. Cunard 8. 8. Co., 284 U. S. 
474; Armour & Co. v. Alton R. R. Co., 312 U.S. 
195. As these cases show, the State cannot 
make jts assault on a matter said not to be 
within the jurisdiction of the Commission, when 
adjudication must turn upon matters which are 
within its jurisdiction. Here the Court cannot 
ascertain and enjoin threatened injury result- 
ing from a conspiracy to fix unlawful freight 
rates without considering their lawfulness and 
reasonableness, and thus encroaching upon the 
authority which Congress has given to the Com- 
mission alone. The case is therefore peculiarly 
one for the application of the rule that equity 
will not undertake to give relief until the plain- 
tiff has exhausted his administrative remedies, 
for until that has occurred, it cannot be known 
that the plaintiff is without adequate relief or, 
in the event that it is not, that equity can 
know what relief may appropriately be given. 

Second. Independent of, but supplementing 
the considerations which indicate the unmis- 
takable intention of Congress that a suit like 
the present should not be made the means of 
breaking down the regulatory powers of the 
Commission, are the provisions of § 16 of the 
Clayton Act. As already noted, a proviso to 
the section withholds from ‘‘any person’’ other 
than the United States the right ‘‘to bring suit 
in equity for injunctive relief against any com- 
mon carrier subject to the provisions of ‘the 
Interstate Commerce Act’ in respect of any mat- 
ter subject to the regulation, supervision, or 
other jurisdiction of the Interstate Commerce 
Commission.’”’ 

When the Clayton Act was adopted in 1914, 
the Commission had already been given broad 
powers to fix and regulate rates by the Hepburn 
Act of June 29, 1906, c. 3591, 34 Stat. 584 and 
the Mann-Elkins Act of June 18, 1910, ¢. 309, 
36 Stat. 539. Congress realized the danger that 
indiscriminate suits for injunctions, under the 
antitrust laws, in many cases affecting inter 
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state rail carriers, would substitute the many 
district courts for the Commission, the single 
rate making authority, a retrogression from the 
consistent Congressional policy to avoid con- 
fusion and conflict in this field. Hence, when 
Congress, by §16 of the Clayton Act, for the 
first time authorized private suitors to seek re- 
lief by injunction under the antitrust laws, it 
was at pains to bar such suits against carriers 
with respect to any matters within the province 
of the Commission. Thus it was the purpose 
of § 16 to preclude the breakdown of the unified 
rate structure established for the nation by the 
Commission, as would inevitably result from 
the maintenance under the Sherman Act of nu- 
merous individual suits, like the present one, 
affecting rates which Congress had left within 
the Commission’s exclusive control in the first 
instance. 


The statutory command can no more be evaded 
than may the exclusive jurisdiction of the Com- 
mission to regulate rates, by saying that the 
“relief’’ which Georgia seeks is not a matter 
subject to the jurisdiction of the Commission. 
Section 16 does not foreclose a suit merely 
where the ‘“‘relief’’ is a matter subject to the 
jurisdiction of the Commission. Its words are 
much broader. They deny the remedy, except 
to the United States, ‘‘in respect of any matter 
subject to... the jurisdiction’ of the Commis- 
sion. As we have said, Georgia cannot show 
damage save by showing that the Commission 
would approve some rate structure other than 
that presently existing. That is certainly a 
“matter subject to the . . . jurisdiction’’ of the 
Commission, sufficient to preclude a suit under 
§ 16. 


The inseparability of equitable relief against 
a rate making conspiracy from that against the 
unlawfulness of the rates which are or may be 
its fruits, has already been pointed out. Suffice 
it to say here that precisely the argument now 
made for disregarding the prohibition of § 16 
was rejected by this Court in a suit brought by 
an injured private party to restrain agreements 
or conspiracies to do acts within the jurisdiction 
of the Commission. Central Transfer Co. v. 
Terminal Railroad Assn., supra. And compare 
United States Navigation Co. v, Cunard 8. 8S. 
Co., supra, where this Court gave the like con- 
struction to § 16 of the Clayton Act, in its com- 
parable relation to the authority of the Shipping 
Board to fix rates under the Shipping Act of 
1916, c. 451, 39 Stat. 728, 46 U. S. C. §§ 801-842, 
as amended by the Merchant Marine Act of 1920, 
ec, 250, 41 Stat. 988. 


In the Central Transfer Co. case it was urged 
that § 16 of the Clayton Act did not preclude 
the relief sought, since the Commission did not 
have jurisdiction over the agreements or con- 
tracts complained of, but only over the acts 
involved in their performance. This Court gave 
the conclusive answer which we think should 
be given now, that no injunction could be effec- 
tively given against the agreement or conspiracy 
without in some manner relating it to the law- 
fulness of the acts done or to be done in execu- 
tion of the agreement or contract, and that the 
determination of the lawfulness of those acts 
and their regulation were within the exclusive 
jurisdiction of the administrative agency. In 
that case, as well as in the United States Navi- 
gation Co. case, it was pointed out that any 
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other construction would defeat the plain pur- 
pose of § 16 to preclude, except in suits by the 
Government, judicial interference with or pre- 
judgment of the lawfulness of matters which 
Congress has indubitably placed within the ju- 
risdiction of the administrative agency. 


Equitable relief under § 16 in the present case 
must be denied upon the principle identical with 
that upon which the Court has relied in denying 
the right of the State to recover damages in the 
suit which it proposes here. The fact that in 
this branch of the case, as in Keogh v. Chicago 
& Northwestern Ry. Co., supra, and Terminal 
Warehouse Co. v. PennsyWwania R. R. Co., supra, 
the suit is for damages resulting from unlawful 
rates, instead of an injunction restraining 
threatened damage or injury, is without sig- 
nificance. For in either case, damage cannot 
ensue unless the agreement or conspiracy results 
in an unlawful rate or practice of whose lawful- 
ness the Commission is the sole arbiter, And in 
both, this Court has held that the suit cannot 
be maintained without first resorting to the 
Commission. 

Congress did not see fit by its extensive re- 
vision of the Interstate Commerce Act in the 
Transportation Act of 1940, to alter the applica- 
tion of the Clayton Act to the jurisdiction of 
the Interstate Commerce Commission. For us 
to alter it now to meet the exigencies of a 
particular case, which presents no plausible 
relevant differences from those which we have 
heretofore decided, is an assumption of power 
which only Congress could rightly exercise, and 
a power which it has plainly declined to ex- 
ercise. 


Third: Even assuming, as the State does, and 
as the Court is persuaded, that a court of equity 
could be called upon to enjoin a conspiracy to 
establish rates in anticipation of a determination 
of their unlawfuliness, it would plainly be im- 
possible to frame a decree for relief in advance 
of a determination by the Commission that the 
present rates are unlawful, or that those result- 
ing from the decree would be lawful. Courts 
cannot enjoin, in general terms, violations of 
the Sherman Act, without specifying what acts 
are to be enjoined as violations, or as aiding 
or inducing violations. Swift & Co. v. United 
States, 196 U. S. 375, 396; Swift & Co. v. United 
States, 276 U. S. 311, 328; cf. New Haven R. R. 
Co. v. Interstate Commerce Comm., 200 U. S. 
361, 404; Labor Board v. Hxpress Publishing 
Co., 312 U. S. 426. Nor can it determine in 
advance what rates may be lawfully established 
since the jurisdiction to make that determina- 
tion is reserved exclusively to the Commission. 


Hence the suggestion, which the Court has 
been persuaded to accept, that this Court can 
find a way to enjoin the alleged conspiracy to 
fix rates, without regard to what rates are or 
may be agreed upon and whether the Commis- 
sion finds them to be lawful or unlawful, is an 
invitation to a course of the veriest futility. 
Any injunction which this Court could properly 
frame must not be an idle gesture. It must be 
one to prevent the threatened injury. An in- 
junction to prevent a conspiracy without rela- 
tion to its injurious consequences, could not 
have that effect, and the injunction could be 
related to those consequences in this case only 
by defining rates and practices which the Com- 
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mission has not declared, and.may or may not 
declare, to be unlawful. 


It is futile to attempt to enjoin a conspiracy 
to fix rates because of their injurious effect on 
the plaintiff, unless it is known that they are 
unlawful or will be and unless the Court is free 
to determine the point. And it is futile for this 
Court to attempt to prescribe what rates will 
be lawful since its determination will not be 
binding upon the Commission, and may be 
ignored by it. Indeed, even after the Commis- 
sion has made such a determination this Court, 
in the first instance, is without power to set it 
aside, North Dakota v. Chicago & Northwestern 
Ry. Co., supra; Texas v. Interstate Commerce 
Comm., 258 U. S. 158, 164-165, for exclusive 
jurisdiction to set aside an order of the Com- 
mission is vested in a district court of three 
judges under the Urgent Deficiencies Act, c. 32, 
38 Stat. 219, as amended, 28 U. S. C. §§ 41 
(28), 43. 


It is the duty of this Court to dismiss an 
original suit in which it cannot make an effec- 
tive decree, See Arizona v. California, 29g U. S. 
558, 572, and cases cited. A fortiori, it is its 
duty not to entertain such a suit. 


The soundness and the compelling necessity 
for the construction which the Court has hither- 
to given to § 16 of the Clayton Act could not 
be better illustrated and emphasized than by 
reference to the situation exhibited by the case 
which is now before us. Any decree, effective 
to prevent the injury of which the State com- 
plains, would necessarily result in further in- 
equalities in rates, such as are now alleged to 
exist. The Court cannot enjoin as unlawful 
the alleged conspiracy to establish rates with- 
out undertaking to say what rates and practices 
are to be deemed lawful and what unlawful. 
But by this determination the Interstate Com- 
merce Commission would not be bound, nor 
would the United States or any railroad other 
than those which are parties defendant. 


Only Georgia would secure relief approxi- 
mating that sought by the bill. If relief enjoin- 
ing the conspiracy complained of were effective 
to relieve the State of the injury from unlawfu) 
rates to which it objects, and without which it 
could not maintain the suit under § 16, the 
decree must result in a new rate structure 
applicable to the railroads which are parties 
defendant. Prejudice and discrimination would 
be created as to every other State in southern 
territory and as to shippers and consignees of 
freight in those states who would still be gov- 
erned by the published tariff rates, against 
which only Georgia and its citizens would have 
secured some measure of relief. There would 
be two sets of rates between the south and the 
north, one, effected as a result of this Court’s 
decree, applicable to shippers in Georgia over 
the railroads which are defendants here, and 
another governed by published tariffs approved 
by the Commission and applicable to all other 
shippers and railroads in the south. Since ille- 
gality in existing rates is averred because of 
disparity in the level of rates in two rate mak- 
ing areas, with no allegation that southern car- 
riers receive more than a fair charge for their 
transportation service. the Court would be re- 
quired to determine whether the discrimination 
should be removed by increasing rates in official 
territory or establishing an intermediate level 
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of new rates, Interstate Commerce Commission 
v. United States, 289 U. S. 385, 392—a determina- 
tion which could be arrived at only by the per- 
formance by this Court of the legislative func- 
tion of rate making which has hitherto been 
reserved to the Commission. 

If all this is to be avoided by the injunction 
against the alleged conspiracy, but without en- 
joining any of its asserted evil consequences in 
rate making, the issue originally tendered 
would, by the amendment to the bill of com- 
plaint, seem to amount to little if anything 
more than a political issue. The amended com- 
plaint alleges that ‘‘The wrong done transcends 
that experienced by individuals. For as men, 
firms, and corporations have come and gone, 
the conspiracy has continued over the decades."’ 
While trial upon the original complaint might 
have reduced this grievance to the dimensions 
of a cause of action to enjoin illegal freight 
rates injurious to the State, it now appears as 
the grievance of a section of the country against 
an existing federal system of rate making, 
which should be addressed to Congress rather 
than to this Court. 

The support which the Department of Justice 
lends to Georgia’s contentions by the brief ami- 
cus, filed in this Court in behalf of the United 
States, removes any evident need for entertain- 
ing this suit. The Government is charged with 
the enforcement of the antitrust laws, and is au- 
thorized by § 4 of the Sherman Act and § 16 of 
the Clayton Act to maintain suits for that pur- 
pose, which others cannot bring. If it believes 
that the alleged conspiracy exists and should 
be stopped by the remedial action of courts, 
without resort to the Commission, there would 
seem to be no reason why, avoiding the many 
technical obstacles to the present suit, it should 
not proceed to remedy in the usual manner the 
grievances of the citizens of the United States 
including citizens of Georgia. 

Other objections aside, it seems obvious that 
this Court cannot give any effective relief re- 
moving the threat of injury to the State result- 
ing from a railroad rate conspiracy without 
breaking down the system of rate regulation by 
the Commission—a system which Congress has 
painstakingly built up since the decisions, more 
than forty-five years ago, in United States v. 
Trans-Missouri Freight Assn., 166 U. S. 290, and 
United States v. Joint Traffic Assn., 171 U. S. 
505, when the Commission was without power 
to prescribe rates. See Texas & Pacific Ry, Co. 
v. Abilene Cotton Oil Co., supra; Terminal 
Warehouse Co. v. Pennsylvania R. Co., supra, 
513. 

The reasoning of the Court is not and cannot 
be restricted to this case. If Georgia may prose- 
cute the present suit, every shipper or consignee 
of freight who asserts injury by a conspiracy 
respecting railroad rates in violation of the anti- 
trust laws, may maintain a like suit in a district 
court. The prosecution of such suits cannot but 
fail to bring chaos into the field of interstate 
rate making. The entry of decrees for the 
plaintiffs could only mean the breakdown of 
the unified system of fixing rates by Commis- 
sion action, which Congress has ordained by the 
Interstate Commerce Act. It was the purpose 
of §16 of the Clayton Act to preclude such a 
breakdown. Its purpose can and should be 
effected by the refusal of this Court to entertain 
the proposed suit. 
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[157,345] United States v. Growers Finance Corporation. 


In the District Court of the United States for the Southern District of Indiana, Indian- 
apolis Division. Civil Action No. 914. March 2, 1945. 

A provision of uniform stand leasing contracts of a vegetable market, providing that 
produce shipped into the city from distant points may be kept off the market if, in the 
opinion of the market master, the sale of such products will be in harmful competition to 
the sale of home grown produce, is void and illegal under the Sherman Anti-Trust Act. 
The vegetable market is enjoined, by consent, from maintaining any plan to discriminate 


against produce on the basis of the area of production of such produce, 
See the Sherman Act annotations, Vol. 1, J 1220.211, 1590. 


For the Government: Wendell Berge, Assistant Attorney General; Geo. B. Haddock, 
Special Assistant to the Attorney General; and Richard B. O’Donnell, Special Assistant 


to the Attorney General. 
For defendant: Edward W. Hohlt. 


Consent by Wm. E. Ristow, President, and Edward W. Hohlt, Secretary & Counsel, 


of the Growers Finance Corporation. 


BALTZELL, Ropert L., United States District Judge. 


Final Decree 


Rosert L. BALtTzett, U. S. District Judge: 
Plaintiff, United States of America, having 
filed its Complaint herein on the 2nd day of 
March, 1945; the defendant Growers Finance 
Corporation, having appeared by its Pres- 
ident, Secretary and Counsel, and each of 
the aforesaid parties, by their respective at- 
torneys herein, and by the aforesaid Pres- 
ident and Secretary having consented to the 
entry of this final decree herein; 

Now, therefore, without taking any tes- 
timony, it is hereby 

Ordered, adjudged and decreed as follows: 


if 
[Jurisdiction and Cause of Action] 


The Court has jurisdiction of the subject 
matter hereof and of the defendant, and the 
complaint states a cause of action against 
the defendant under Section 1 of the Act 
of Congress of July 2, 1890, entitled, “An 
Act to protect trade and commerce against 
unlawful restraints and monopolies,” com- 
monly known as the Sherman Anti-trust 
Act, and acts atnendatory thereof and sup- 
plemental thereto. 


II 


[Contract Provision Eliminating Competition 
of Outside Produce with Home Produce] 


The provision of the “Uniform Stand 
Leasing Contracts” described in paragraph 
19 of said Complaint, reading ‘Produce 
shipped into the city from distant points 
may be kept off the market if, in the opin- 
ion of the Market Master the sale of such 
products will be in harmful competition to 
the sale of home grown produce” is hereby 
declared to be vcid and illegal in violation 
of Section 1 of said Sherman Anti-trust 
Act, and shall forthwith be deleted from 
each such contract, and the defendant, its 
successors, officers, directors, agents, em- 
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ployees and all persons acting or claiming 
to act in its behalf, is hereby enjoined and 
restrained from directly or indirectly claim- 
ing any right under, or enforcing, said pro- 
vision in any such contract. 


Ill 


[Discrimination on Basis of Area of Pro- 
duction Enjoined| 


The defendant, its successors, officers, di- 
rectors, agents, employees and all persons 
acting or claiming to act in its behalf, is 
hereby enjoined and restrained from enter- 
ing into, adhering to, maintaining or fur- 
thering any plan, program, lease, rule, 
practice or arrangement relating to the 
operation of the Indianapolis Producers 
Market, to discriminate through interrup- 
tion, suspension or restriction on shipments 
or sales, against produce, or _ shippers, 
truckers, handlers or growers of produce 
on the basis of the area of production of 
such produce or upon the basis of place 
from which any such produce originates for 
shipment. 


IV 
[Copies of Decree to Contracting Parties] 


Within thirty days from the entry hereof, 
the defendant shall mail a copy of this 
decree to each person with whom it now 
has a “uniform stand leasing contract”; and 
within forty days from the entry hereof, the 
defendant shall file with the Court a veri- 
fied statement stating that it has complied 
with this section. 


V 


[Department of Justice to Be Permitted 
Access to Records and Interviews] 


For the purpose of securing compliance 
with this decree, duly authorized represen- 
tatives of the Department of Justice shall, 
on written request of the Attorney General, 
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or an Assistant Attorney General, be per- 
mitted (1) access, during. the office hours 
of the defendant, to all books, ledgers, ac- 
counts, correspondence, memoranda, and 
other records and documents in the posses- 
sion or under the control of the defendants, 
relating to any matters contained in this 
decree, and (2) subject to any legally recog- 
nized privilege, without restraint or inter- 
ference from the defendant, to interview 
officers or employees of the defendant, who 
may have counsel present, regarding any 
such matters: Provided, however, that in- 
formation obtained by the means permitted 
in this paragraph shall not be divulged by 
any representative of the Department of 
Justice to any person other than a duly 
authorized representative of the Depart- 
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ment of Justice except in the course of 
legal proceedings under this decree in which 
the United States is a party or as otherwise 
required by law. 


VI 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling either of the parties 
to this decree to apply to the Court at any 
time for such further orders and decrees as 
may be necessary or appropriate for the 
construction or carrying out of this decree, 
for modification or termination of any of the 
provisions thereof, for the enforcement or 
compliance therewith and for the punish- 
ment of violations thereof. 


{ 57,346] Standard Asbestos Manufacturing Company v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


March 3, 1945, 


No. 8617. 


Petition for Review of Order of Federal Trade Commission. 
A petition for review of the Federal Trade Commission’s order prohibiting any com- 


bination to fix the prices for insulating materials is dismissed for lack of jurisdiction, when 
petitions to review and set aside the order were filed in another court prior to the filing 
of the petition in the present proceeding. The first court to obtain jurisdiction in the 


premises has exclusive jurisdiction to review the Commission’s order. 
See Federal Trade Commission Act annotations, Vol. 2, {| 6125.432, 6380.63. 


Dismissing petition for review filed in Dkt. 4613. 


For petitioner: John J. Kelly. 


For Federal Trade Commission: Joseph J. Smith, Jr. 
Before Evan A. Evans, WiLLiAm M, Sparks, and Otto KERNER. 


{Petition to Review and Set Aside Order to 
to Cease and Desist] 


It appearing that petitioner has filed both 
with this Court and with the United States 
Circuit Court of Appeals for the Sixth Cir- 
cuit a petition to review and set aside a 
certain order to cease and desist issued 
against petitioner and others by the Federal 
Trade Commission on April 27, 1944 (9 Fed. 
Reg. 5333); that petitions to review and set 
aside said order to cease and desist were 
filed with the United States Circuit Court of 
Appeals for the Sixth Circuit prior to the 
time of filing of petitioner’s petition in this 
proceeding; that the United States Circuit 
Court of Appeals for the Sixth Circuit was 
therefore the first court to obtain jurisdic- 
tion in the premises and that the respondent 
has accordingly certified and filed a trans- 
cript of the record with that Court, which, 


accordingly, now has exclusive jurisdiction 
to review said order to cease and desist: 


[Petition for Review Dismissed for 
Lack of Jurisdiction] 

Now therefore, subject to the approval of 
the Court, it is hereby stipulated and agreed 
by and between counsel for petitioner and 
counsel for respondent that petitioner’s 
aforesaid petition to review filed herein on 
June 23, 1944, be and it hereby is dismissed 
for lack of jurisdiction, but without prejudice 
to the right of petitioner to continue the 
prosecution of its petition to review now 
pending in the United States Circuit Court 
of Appeals for the Sixth Circuit in case 
No. 9826 on the docket of said Court, said 
case. being styled “Keasbey & Mattison 
Company, a Corporation, Petitioners, v. Fed- 
eral Trade Commission, Respondent.” 

Dated at Washington, D. C., this Febru- 
ary 3, 1945. 
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[] 57,347] Carl E. Ring v. Harold Spina et al. 
In the United States Circuit Court of Appeals for the Second Circuit. No. 230, 


October Term, 1944. Decided March 19, 1945. 


Appeal from the District Court of the United States for the Southern District of New 
York. 


Action by Carl E. Ring against Harold Spina, Edward Heyman, Walter Hannan, 
Edmund Pauker, and The Dramatists’ Guild of the Authors’ League of America, Inc., for 
treble damages under the Sherman Anti-Trust Law, 15 U. S. C. A. §15, and for other 
relief in connection with agreements among the parties for the production of a dramatic 
musical composition called “Stovepipe Hat”. From an order vacating a temporary injunc- 
tion previously granted and denying such injunction pending trial, plaintiff appeals. Re- 
versed and remanded. 


An agreement which provides for compulsory arbitration, price fixing, and dealing with 
guild members only, and which a playwrights’ guild requires a producer to sign before 
any guild member may sell him his works, constitutes prima facie evidence of a re- 
straint of trade in violation of the Sherman Act when the guild includes substantially all 
of the playwrights in the country. 

See the Sherman Act annotations, Vol. 1, f 1220.211. 


The fact that plaintiff producer signed an agreement with a playwrights’ guild does 
not bar him from prosecuting an action for treble damages on the ground that the agree- 
ment restrains interstate commerce, when he had to sign to save his Original investment 
in the play and to safeguard his attempt to present the play successfully. A showing of 
such economic duress is sufficient proof that the plaintiff is not a party to the monopoly. 

See the Sherman Act annotations, Vol. 1, f 1640. 


A playwrights’ guild does not come within the exception of Section 6 of the Clayton 
Act, protecting labor unions, for authors and producers are not in an employer-employee 
relationship, and the price and royalties involved are not wages, but are the terms at which 
the finished play is sold. 

See the Sherman Act annotations, Vol. 1, { 1280; and the Clayton Act annotated, Vol. 1, {| 2026. 


Plaintiff in an anti-trust suit need not himself be in interstate commerce. It is suffi- 
cient that the combination which is the cause of his injury seeks to restrain such commerce. 
A combination of playwrights to control theatrical productions wherever produced or 
transported throughout the country affects interstate commerce. That it also encompasses 
local incidents does not deprive it of its interstate character. 

See the Sherman Act annotations, Vol. 1, | 1021.539. 


Reversing decision of DC N. Y., July 28, 1944, reported at J 57,278, ante. 


For plaintiff-appellant: Carl E. Ring, of New York City (Ring and Murray, of New 
York City, on the brief). 


For defendants-appellees: Philip Wittenberg, of New York City (Wittenberg, Car- 
rington & Farnsworth, of New York City, on the brief), for Spina, Heyman, Hannan, and 
Pauker. Jonas A. Shapiro, of New York City (Greenbaum, Wolff & Ernst, Sidney R. 
Fleisher, and Monroe R. Lazere, all of New York City, on the brief), for The Authors’ 
League of America, Inc., sued herein as The Dramatists’ Guild of the Authors’ League of 
America, Inc. 


Before Evans and CLArk, Circuit Judges. 


[Restraint of Trade Under Dramatists’ Guild’s League of America, Inc., an association said 


Minimum Basic Agreement] 

CLARK, Circuit Judge: This is an appeal 
from an order of the District Court vacating 
a temporary injunction and denying a mo- 
tion for such injunction pending trial in an 
action for treble damages under the Sher- 
man Act, 15 U. S.C. A. § 15, and for other 
relief. Defendants Spina, Heyman, and 
Hannan are authors of a theatrical produc- 
tion called “Stovepipe Hat.”’ The other de- 
fendants are Pauker, agent of these authors, 
and The Dramatists’ Guild of the Authors’ 
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to include substantially all the playwrights 
in the country. Restraint of trade is al- 
leged to be accomplished by means of the 
Guild’s Minimum Basic Agreement, which 
a producer or “manager” must sign before 
any Guild members, such as the authors 
herein, may license or sell to him their 
works. The Basic Agreement, among other 
things, fixes the minimum terms under which 
the Guild permits any of its members to 
lease or license a play, including the mini- 
mum advance payments and the minimum 
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royalties to be paid by a manager. It limits 
contracts by both managers and authors to 
those made under its own terms, and be- 
tween managers and members, both of 
whom are “in good standing” with the Guild? 
It also provides that any dispute shall be 
finally adjudicated by arbitration. 


[Plaintiff's Signing of Basic Agreement Ac- 
complished Under Coercive Pressure] 


It appears from the moving papers that 
plaintiff signed this Minimum Basic Agree- 
ment after he had invested $50,000 in the 
play. He came into the venture first by 
association with, later by taking over the 
rights of, one Gaumont, who had entered 
into a “Production Contract’? with the three 
authors on February 7, 1944, whereby Gau- 
mont was to produce the play upon stated 
royalties and other payments—all subject to 
the provisions of the Basic Agreement. Then 
plaintiff on May 4, 1944 to safeguard his 
investment, and upon his agreement to ad- 
vance the balance necessary for the show 
to open in New Haven, May 18, 1944, at- 
tempted to enter into an agreement with 
the authors on the basis of Gaumont’s con- 
tract with them; but they signed only on 
condition that their lawyer would later ap- 
prove. Their lawyer held, however, that this 
contract could not be made with plaintiff, 
a non-Guild tember; and it was destroyed. 
Thereupon plaintiff, as he says, “against his 
will and under the coercive pressure of the 
monopolistic practice and rules and regula- 
tions” of the Guild, signed its Basic Agree- 
ment, in order that he might protect his part 
in the venture. The play did open in New 
Haven, and then went on to Boston, pre- 
paratory to going to Philadelphia and then 
to New York City; and plaintiff put up an 
additional $75,000, as he alleges. A dispute 
having arisen as to changes which plaintiff 
thought should be made in the play, the 
authors then took the position that plaintiff 
had breached the Basic Agreement by mak- 
ing changes without consent of the authors, 
contrary to its provisions, and hence that 
the production contract was terminated. 
The play was then forced to close and the 
authors requested arbitration of the dispute 
pursuant to the arbitration clauses of the 
Basic Agreement. Thereupon plaintiff com- 
menced this action and asked for a tem- 
porary injunction, which was first granted 
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pending a further hearing, but later denied 
after the hearing had been held, 


[Facts Insufficient to Indicate That Basic 
Agreement Was Void Under Sherman Act] 


The motion for a temporary injunction 
pending trial asked that defendants be en- 
joined from proceeding with arbitration or 
otherwise enforcing the Basic Agreement 
and from interfering with plaintiff’s produc- 
tion of the show, and that royalties be with- 
held pending assessment of damages in this 
action. In denying the motion the District 
Court stated that not enough facts had been 
furnished to indicate that the Basic Agree- 
ment was void under the Sherman Act, that 
the transactions here involved were not in 
interstate commerce, and that relief should 
be denied, since the parties were in pari 
delicto and since plaintiff was seeking at the 
same time to be awarded rescission and en- 
forcement of a contract. 


[Conclusions of Law Should Be Reviewed] 


The granting or denial of an interlocutory 
injunction is usually relegated to the discre- 
tion of the District Court, which an appellate 
tribunal is reluctant to disturb. State of 
Alabama v. United States, 279 U. S. 229, 230- 
231. But here the trial court’s denial of the 
injunction was based in substantial measure 
upon conclusions of law which can and should 
be reviewed because of their basic nature in 
this litigation. Cf. Bowles v. Nu Way Laun- 
dry Co., 10 Cir., 144 F, 2d 741; Bowles v. May 
Hardwood Co., 6 Cir., 140 F. 2d 914; Coty, 
Inc. v. Leo Blume, Inc., 2 Cir., 24 F. 2d 924; 
Schey v. Turi, 2 Cir., 294 F. 679. The case 
then should be remanded for action by the 
District Court in the light of the legal prin- 
ciples thus enunciated. 


[Prima Facie Showing as to Restraint of 
Trade] 


Plaintiff attacks the Basic Agreement for 
its provisions for compulsory arbitration, 
for price fixing, and for dealing with only 
Guild members. It is now well settled that 
a contract covering a large part of an in- 
dustry will be void and illegal under the 
Sherman Act for stich restrictive agreements 
and that these constitute adequate vroof of 
a combination in restraint of trade. United 
States v. Trenton Potteries Co., 273 U. S. 392, 


1 Thus Art. I, Sec. 2, ‘‘Member’s Right to Con- 
tract,’’ provides: ‘‘None of the members of the 
Guild shall, without its consent, make any con- 
tract granting rights to produce and present a 
play upon the speaking stage in the United States 
except under the terms of this Basic Agreement 
and only with a Manager who is in good stand- 
ing with the Guild. The names of Managers 
in good standing shall be filed with the Secre- 
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tary of the Guild, and any Manager or Member 
of the Guild shall be entitled, upon written de- 
mand, to be informed of the names of Managers 
in good standing. The Guild shall have the right 
to notify its Members and Managers as and 
when any Manager has ceased to be in good 
standing.’’ Like restrictions govern the ‘‘Man- 
ager’s Right to Contract’’ under Art. I, Sec. 1. 
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50 A. L. R. 989; Ethyl Gasoline Corp. v. 
United States, 309 U. S. 436, 458; United 
States v. Bausch & Lomb Optical Co., 321 
U. S. 707, 720; United States v. Socony-Vac- 
uum Oil Co., 310 U. S. 150, 218; United States 
v. Univis Lens Co., 316 U. S. 241, 250, 251; 
United States v. Masonite Corp., 316 U. S. 265, 
274; Paramount Famous Lasky Corp. v. 
United States, 282 U. S. 30; Fox Film Corp. 
v. Muller, 296 U. S. 207; Youngelaus v. 
Omaha Film Board of Trade, D. C. Neb., 60 
F. 2d 538, 540. The agreement also forbids 
outright sale of radio, television, and other 
subsidiary rights in the play prior to its 
stage presentation; and even thereafter such 
sales still require the Guild’s written ap- 
proval. These and similar provisions in the 
Basic Agreement indicate an attempt to con- 
trol the industry; and the affidavit of Rich- 
ard Rodgers, president of the Guild, tends 
to admit that such is the purpose of the 
organization. We think we must hold that 
there is a showing prima facie of an agree- 
ment in restraint of trade. We need not 
go further at this time before a trial has 
established the extent of the restraint, ex- 
cept perhaps to suggest that, in view of the 
repeated statement by the Supreme Court 
that a “price-fixing combination” is “illegal 
per se under the Sherman Act” (cf. 316 U. S. 
274; 321 U. S. 720), it is dificult for us to 
see now how this Basic Agreement can be 
upheld, at least in its entirety. 


[Interstate Character of Basic Agreement] 


The District Court, however, stressed the 
point that there can be no recovery under 
the Sherman Act where the restraint fails 
to involve transactions in interstate com- 
merce. But we disagree with the conclusion 
below that the restraint in question was not 
of commerce among the several states. The 
District Court relied particularly upon the 
cases of Hart v. B. F. Keith Vaudeville Ex- 
change, 2 Cir., 12 F. 2d 341, certiorari denied 
273 U. S. 703, 704, and Federal Base Ball Club 
of Baltimore v. National League, 259 U. S. 
200. These cases held that contracts for the 
personal services for exhibition purposes of 
vaudeville and baseball artists were not in 
interstate trade or commerce, even though 
the actual exhibitions were to take place in 
different states. 

Even if we thought that this present case 
concerned only a musical play being pre- 
pared in the provinces for Broadway, we 
should doubt the presently controlling force 
of these precedents. Employment contracts 
for separate exhibitions seem to us quite 
different from the substantial business of 
readying a musical comedy through tryouts 
on the road for New York production. There 
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must be the securing of services of countless 
actors, actresses, members of choruses, and 
others, of scenery, music, and appropriate 
lighting, then the strenuous activities re- 
quired to weld all these parts into a delect- 
able whole, the judicious advertising, and 
all the other details to such a production, so 
extensive in fact that it seems not unusual 
for a single play to be separately incorpo- 
rated as a business corporation. And the 
road tryouts—here, from New Haven to Bos- 
ton to Philadelphia—are an essential part 
of the fashioning of a perfect product for 
the Broadway trade. Moreovef, there is no 
doubt of the steadily expanding content of 
the phrase “interstate commerce” in recent 
years; and hence there is no longer occasion 
for applying these earlier cases beyond their 
exact facts.? The Supreme Court has not 
hesitated to regard the distribution of mo- 
tion picture films as interstate commerce, 
Interstate Circuit, Inc. v. United States, 306 
U. S. 208; Paramount Famous Lasky Corp. 
v. United States, 282 U. S. 30; United States 
v. First Nat. Pictures, 282 U.S. 44; Binderup 
v, Pathe Exchange, Inc., 263 U. S. 291; and it 
may seem invidious to draw a different con- 
clusion as to a stage production. Cf. Note, 
35 Col. L. Rev. 1072, 1090 Charles A. Ram- 
say Co. v. Associated Bill Posters of U. S. and 
Canada, 260 U. S. 501; C. E. Stevens Co. v. 
Foster & Kleiser Co., 311 U. S. 255; Apex 
Hosiery Co. v. Leader, 310 U. S. 469, 495, 128 
A. L. R. 1044; United States v. Southeastern 
Underwriters Ass'n, 322 U. S. 533; United 
States v. Frankfort Distilleries, Inc., S. Ct., 
March 5, 1945. 


But much more is here involved than 
merely an agreement for the production of 
a single play; under attack is a broad plan 
for controlling the dramatic productions of 
the country. It is clear that the plaintiff in 
an anti-trust suit need not himself be in 
interstate commerce. It is sufficient that the 
combination which is the cause of his injury 
seeks to restrain such commerce. Chatta- 
nooga Foundry & Pipe Works v. City of At- 
lanta, 203 U. S. 390; United Copper Securities 
Co. v. Amalgamated Copper Co., 2 Cir., 232 
F,. 574. Here the purpose of the Basic 
Agreement seems not at all in doubt; it is 
in effect admitted by the Guild’s president 
in his affidavit, although he calls it a “min- 
imum collective bargaining agreement” “to 
produce a fair return for the labor of its 
members who write plays for a living.” But 
the cases cited earlier show that a price- 
fixing combination is not saved by the high 
purpose for which it is conceived. Cf. also 
Fashion Originators’ Guild of America v. F. T. 
C.,.312,U. S.. 457. So far as the moving 
papers go, they thus show that this is in fact 
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*This appears to be conceded by a vigorous 


critic of the more recent developments. 
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Powell, 


Insurance as Commerce in Constitution and 
Statute, 57 Harv. L. Rev. 937, 961. 
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a system of control of theatrical productions 
wherever produced or transported through- 
out the country and even in foreign lands. 
That it also encompasses local incidents 
does not deprive it of its interstate charac- 
ter. United States v. Southeastern Under- 
writers Ass'n, supra, 322 U. S. 533, 547; 
Indiana Farmer's Guide Publishing Co. v. 
Prairie Farmer Publishing Co., 293 U. S. 268, 
274-277; Swift & Co. v. United States, 196 
U. S. 375, 398; Board of Trade of City of 
Chicago v. Olsen, 262 U. S. 1, 38; Stafford v. 
Wallace, 258 U. S. 495, 23 A. L. R. 229; United 
States v. Patten, 226 U. S. 525, 44 L. R. A, 
N. S., 325; Note 35 Col. L. Rev. 1072, 1088. 


[Labor Union Exception Not Applicable to 
Guild] 


The Guild contends, however, that it is 
a labor union, and thus attempts to bring 
itself within the exception of §17 of the 
Shermany Act. 15 sWayS: (Ce AG Sil7a) Ultvis 
true that this exception has recently received 
a broad interpretation in the light of its 
original purpose. United States v. Hutche- 
son, 312 U. S. 219; United States v. Building 
& Construction Trades Council of New Or- 
leans, La., 313 U. S. 539; United States v. 
International Hod Carriers’, etc., Council, 313 
U. S. 539; United States v. American Feder- 
ation of Musicians, 318 U.S. 741; Allen Brad- 
ley Co. v. Local Union No. 3, 2 Cir., 145 F. 
2d 215, now before the Supreme Court. But 
as we pointed out in the last case cited, 145 
F. 2d 215, 223, while the parties to the dis- 
pute may not always be employers and em- 
ployees, yet the exception will not apply 
unless an employer-employee relationship is 
“the matrix of the controversy.” Columbia 
River Packers Ass’n v, Hinton, 315 VU. S. 143; 
American Medical Ass'n v. United States, 317 
U.S. 519. Here not only are the disputing 
parties not in an employer-employee rela- 
tionship, but, unlike the Allen Bradley case, 
the controversy cannot concern itself with 
conditions of employment, since none of the 
parties affected are in any true sense em- 
ployees. An author writing a book or play is 
usually not then even in any contractual 
relation with his producer. If and when he 
does contract, he does not continue in the 
producer’s service to any appreciable or 
continuous extent thereafter. Normally the 
author appears more nearly like the fisher- 
men entrepreneurs of the Hinton case or the 
doctors in the American Medical Association 
case than workmen banded together in a 
union. The minimum price and royalties 
provided by the Basic Agreement, unlike 
minimum wages in a collective bargaining 
agreement, are not remuneration for con- 
tinued services, but are the terms at which 
a finished product or certain rights therein 
may be sold. And no wages or working 
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conditions of any group of employees are 
directly dependent on these terms. We think 
the exception therefore inapplicable. 


[Consideration of Right to Recover Under 
State Laws Unnecessary] 


Plaintiff also calls attention to the fact 
that the parties herein are citizens of differ- 
ent states, and hence he claims also the 
right to recover under state laws prohibiting 
combinations in restraint of trade, such as 
N. Y. General Business Law, § 340. In view 
of the conclusion we have reached as to the 
applicability of federal law, we find it un- 
necessary to consider this further claim at 
this time. 


[Plaintiff Not in Pari Delicto] 


The District Court was also of the view 
that plaintiff’s participation in any possible 
combination, as evidenced by his signing 
of the Basic Agreement, was, sufficient to 
require denial of relief. As appears above, 
plaintiff, having invested $50,000 with Gau- 
mont, took over the latter’s production con- 
tract with the authors and, before he invested 
more, endeavored to enter into a direct con- 
tract with them. But he found this impos- 
sible until he in turn became aysmember of 
the Guild in good standing by signing the 
Basic Agreement. The rules of the Guild 
permitted no other course. Thus, he had to 
sign to save his $50,000 investment and to 
safeguard kis further attempt to bring the 
venture to fruition. This seems to us a 
prima facie showing of economic coercion. 
We do not think it an answer to say that 
he knew of this Basic Agreement at the time 
he dealt with Gaumont. It seems a fair 
conclusion that the real compulsion for his 
quite personal commitment came when he, 
found himself actively engaged in plans to 
take over the venture personally. 

It is well settled that where one party to 
an illegal contract acts under the duress of 
another the parties are not in pari delicto. 
6 Williston on Contracts, Rev. Ed. 1938, 
§ 1789, and cases cited; 5 Williston on Con- 
tracts, § 1614, nn. 4-7; 2 Pomeroy, Equity 
Jurisprudence, 4th Ed., §§ 941, 942. And 
in actions for triple damages under the Sher- 
man Act a showing of economic duress sim- 
ilar to that asserted here has been held 
sufficient proof that the plaintiff is not a 
party to the monopoly. Eastman Kodak Co. 
of New York v. Southern Photo Materials 
Co., 273 U. S. 350; Charles A. Ramsay Co. 
v. Associated Bill Posters of U. S. and Can- 
ada, supra, 260 U. S. 501, 512; Wiliam H. 
Rankin Co. v. Associated Bill Posters of U.S. 
and Canada, 2 Cir., 42 F. 2d 152, 155, certiorari 
denied Associated Bill Posters of U. S. and 
Canada v. William H, Rankin Co., 282 U. S. 
864; Pennsylvania Sugar Refining Co. v. Amer- 
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ican Sugar Refining Co., 2 Cir., 166 F. 254, 
261. Further, there appears a definite ten- 
dency to hold those not actively engaged in 
promoting monopoly to be victims, rather 
than participants in anti-trust violations. 
Thus, it is well settled that dealers and so- 
licitors for a combination may sue as soon 
as they are dismissed and claim damages 
for such dismissal. Victor Talking Mach, Co, 
v. Kemeny, 3 Cir., 271 F. 810; Straus v. Victor 
Talking Mach. Co., 2 Cir., 297 F. 791; Con- 
necticut Importing Co. v. Frankfort Distil- 
leries, 2 Cir. 101 F. 2d 79; Connecticut 
Importing Co. v. Continental Distilling Corp., 
2 Cir., 129 F. 2d 651, certiorari denied Contt- 
nental Distilling Corp. v. Connecticut Import- 
ing Co., 317 U. S. 664. As Judge Chase said 
in Connecticut Importing Co. v. Frankfort 
Distilleries, supra, 101 F. 2d 79, 81, “This is 
not a suit in equity where the clean hands 
doctrine is applicable but merely a suit on 
a special statute which takes no account of 
the conduct of the plaintiff prior to the time 
the cause of action arose.” This idea was 
carried further in Johnson v. Joseph Schhiz 
Brewing Co., D. C. E. D. Tenn., 33 F. Supp. 
176, 179—affirmed on opinion below, Jos. 
Schlitz Brewing Co. v. Johnson, 6 Cir., 123 
F. 2d 1016—to hold that an alleged illegal 
agreement between plaintiff and defendant 
“cannot be used to defeat plaintiff’s right of 
action based upon the overriding statutory 
policy of the Sherman Act, if that right of 
recovery is otherwise clear.” See also Na- 
tional Supply Co. v. Hillman, D. C. W. D. Pa., 
57 F. Supp. 4, 7, and Hartford-Empire Co. 
v. Glenshaw Glass Co., D. C. W. D. Pa., 47 
F. Supp. 711, 717, distinguishing between “a 
victim, rather than a participant in the al- 
leged conspiracy.” Finally, it has now been 
definitely ruled that a licensee under a pat- 
ent-licensing agreement was not thereby 
estopped from claiming a violation of the 
Sherman Act, Sola Electric Co. v. Jefferson 
Electric Co., 317 U. S. 173, 177, even though 
he had made a definite agreement to the con- 
trary. American Cutting Alloys v. General 
Electric Co., 2 Cir., 135 F. 2d 502; Nachman 
Spring-Filled Corp. v. Kay Mfg. Co., 2 Cir., 
139 F, 2d 781. 

Where the parties stand actually and truly 
in part delicto, the law should leave them where 
it finds them. Northwestern Oil Co. v. Soc- 
ony-Vacuum Oil Co., 7 Cir., 138 F. 2d 967, 
971, certiorari denied 321 U. S. 792. But 
here even without a showing of economic 
coercion as the final step in forcing him to 
sign the Basic Agreement, plaintiff is pre- 
cisely the type of individual whom the Sher- 
man Act seeks to protect from combinations 
fashioned by others and offered to such in- 


% Defendants assert that the complaint is in- 
sufficient in law. Technically that point is not 
directly before us; for immediate purposes we 
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dividual as the only feasible method by which 
he may do-business. Considerations of pub- 
lic policy demand court intervention in be- 
half of such a person, even if technically he 
could be considered in pari delicto. Indeed, 
this is a general principle applicable beyond 
the anti-trust field. Thomas v. City of Rich- 
mond, 79 U. S. 349, 12 Wall. 349; City of 
Parkersburg v. Brown, 106 U. S. 487, 503; 
Logan County Nat. Bank v. Townsend, 139 
U. S. 67; In re Builders’ Finance Ass’n, D. C. 
S. D. Cal., 26 F. 2d 123. Any other con- 
clusion would mean that for many, perhaps 
most, victims of restraint of trade, private 
remedies under the Sherman Act would be 
illusory, if not quite non-existent. 


[Action Based on Statutory Right, Not on 
Rescission of Contract] 


Finally, we disagree with the District 
Court’s comment that plaintiff’s action fails 
because he seeks at the same time rescission 
and enforcement of a contract. This com- 
ment is in point only as to a very smal] part 
of plaintiff’s extensive prayers for relief, 
which were based upon an extremely de- 
tailed, if not verbose, complaint.’ But plain- 
tiff is entitled to state his claims in detail if 
he chooses, and rely upon the court to award 
him such judgment as his case deserves; 
and at trial he will not be bound by his 
prayers. F. R. C. P. 54 (c); Truth Seeker 
Co. v. Durning, 2 Cir., 146 F. 2d; United 
States, for Use of Susi Cont. Co. v. Zara 
Cont. Co., 2 Cir., 146 F. 2d 606. Since these 
prayers are not binding at this time, no ex- 
tensive ‘discussion of the point is called for 
now. As a matter of fact, it is not improb- 
able that any question as to immediate produc- 
tion of the play by any one, and particularly 
by plaintiff, a lawyer not a producer, is aca- 
demic. But should the point ever become 
important, the trial court may find it pos- 
sible to separate the rights and duties under 
the specific production contract assigned to 
plaintiff from the more far-reaching provi- 
sions of the Basic Agreement incorporated 
therein by a general reference. More broadly 
still, plaintiff's situation is that of one seek- 
ing recovery of a loss due to having been 
forced to buy goods at a price artificially 
raised by an illegal combination. It is a 
main purpose of the Sherman Act to pro- 
hibit such a consequence, cf. United States 
v. Bausch & Lomb Optical Co., supra; United 
States v. Univis Lens Co., supra; and redress 
should not be limited to the activities of 
public officials. As we have seen, this is a 
statutory private right of action, cf. Connecti- 
cut Importing Co. v. Frankfort Distilleries, 
say that we think enough is alleged to support 


the present proceedings. Package Closure Corp. 
v. Sealright Co., 2 Cir., 141 F. 2d 972. 
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supra, and hence is not based upon re- 
scission of the contract; even if a technical 
analysis should show a result substantially 
equivalent thereto, yet mere legal theory 
cannot defeat appropriate remedies granted 
by law. 6 Williston on Contracts, Rev. Ed. 
1938, 5081. Of course, plaintiff may not 
recover three times the amount of his loss 
up to the present time and then keep all 
profits if he ever should produce the play. 
But this limitation goes merely to the amount 
of his potential recovery and fails to indicate 
that he cannot recover at all. 


[Arbiiration Proceedings Restrained Pending 
Adjudication of Validity of Contracts] 


_So far, therefore, as the underlying prin- 
ciples of law are concerned, we think plain- 
tiff showed prima facie grounds of potential 
recovery. The District Court did not, how- 
ever, pass upon the facts in controversy.* It 
is true that much of the story herein is 
shown by documentary evidence, though the 
amount actually invested by plaintiff and the 
proximate cause for the failure of the pro- 
duction seem in serious dispute. Nothing 
we have said should be considered to fore- 
close adjudication of these issues, although 
the parties and the court may be disposed 
in the interest of expeditious dispatch of 
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this litigation to agree to try the case upon 
the merits at the same time further hearing 
is held upgn the proceedings for a tempo- 
rary injunction. Meanwhile we think. the 
ends of justice will be served by continuing 
the present restraining order—granted by 
this court to the same effect as the original 
preliminary injunction below—until hearing 
and decision upon the facts are had by the 
District Court. The order as entered was 
much less broad than that moved for by 
plaintiff; its main effect is to suspend arbi- 
tration proceedings pending adjudication of 
the validity of the contracts. No good pur- 
pose will be served by forcing the parties to 
the time and expense of arbitration while 
this question remains unsettled; and serious 
legal problems may develop if an arbitration 
is had, and thereafter the contracts are held 
invalid. Cf. Mohawk Mfg. Co. v. Cavicchi, 
281 N. Y. 629, 22 N. E. 2d 179, appeal dis- 
missed 308 U. S. 522; Bryson v. Higdon, 222 
N. C. 17, 21 S. E. 2d 836; Mutual Benefit 
Health & Accident Ass’n v. United Casualty 
Co., 1 Cir., 142 F. 2d 390, certiorari denied 
65 S. Ct. 65. 


[Judgment Reversed and Cause Remanded} 


Judgment reversed and cause remanded 
for proceedings consistent with this opinion. 


[7 57,348] United States v. The Forestal Land, Timber and Railways, Ltd., et al. 

In the United States District Court for the Southern District of New York. Civ. 23-510. 
Memorandum No. 1 dated March 15, 1945. Memorandum No. 2 dated March 22, 1945. 

Section 75 of the Wilson Tariff Act and Section 5 of the Sherman Anti-Trust Act, 
authorizing the bringing in of additional parties to a suit, do not prohibit the introduction 


of events which occurred preceding the filing of the original complaint. 
discretion to allow such facts to be brought in. 


The court has 


See the Wilson Tariff Act, Sec. 5, Vol. 1, 698; and the Sherman Act annotations, Vol. 1, 


| 1021.361, 1025. 


For plaintiff: Lawrence S. Apsey, Special Assistant to the Attorney General, New 


MorkitN: WY: 
For defendants: 


Chadbourne, Wallace, Parke & Whiteside, New York, N. Y., for 


Tannin Products Corp.; Wilkee, Owen, Otis, Farr & Gallagher, New York, N. Y., for 
International Products Corp.; White & Case, New York, N. Y., for Carl B. Ely; Kaye, 
Scholer, Fierman & Hays, New York, N. Y., for Charles I. Vermilye. 


Memorandum No. 1 


I think it plain that, if lawful, it would 
be desirable and just that Tannin Products 
Export Corporation be brought into the in- 
stant action as a defendant. If the trans- 
actions described in the supplemental complaint 
had occurred after the commencement of the 
action (on December 20, 1943) it is clear 
that joining Tannin Export would be lawful 
(Subdivision (d) of Rule 15 of the Rules of 
Civil Procedure; U. S. v. Bates Valve Bag 
Corporation, D. C., D. Del., 39 Fed. (2d) 162, 
165). But some of the events mentioned in 
the supplemental complaint took place be- 


4 The District Court suggested that because 
of the ‘‘square dispute’ between the parties as to 
the relevant facts, it could not make the find- 
ings required by F. R. 65 (b). That rule refers, 
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fore the original complaint was filed. Does 
that make any difference? I feel that it does 
not and that this is true because Sections 5 
and 10 of Title 15 of the Anti-Trust laws 
provide that “Whenever it shall appear to 
the court before which any proceeding” like 
the present “may be pending, that the ends 
of justice require that other parties should 
be brought before the court, the court may 
cause them to be summoned.” No other 
condition is requisite. My impression is, 
therefore, that the date an event transpired 
is not a contributing, much less a deter- 
mining, factor. However, no court decision 


however, only to a ‘‘temporary restraining 
order,’’ not to a preliminary injunction, F. R. 
65 (a). 
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to that effect has been called to my attention 
by either side. I shall, therefore, not reach 
a final conclusion until each of the counsel 
have had opportunity to send me citations to 
not more than three cases they wish me to 
read. They may have until noon of March 
21 to leave their lists at my chambers. 


It may be that the introduction of a new 
party may render it fair for some counsel to 
have an adjournment of the date now set 
for trial. If so, their applications should go 
to the calendar judge. 


Memorandum No. 2 


Francis G. Carrey, U. S. District Judge: 
If the present application came within sub- 
division (d) of Rule 15, then plainly events 
which occurred preceding the filing of the 
original complaint could not be introduced 
(Town of Texhoma ex rel. Versluis v. Neild, 
D. C., W. D. Okla., 7 Fed. Rules Serv., 
p. 342). That is true because in express 
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words the rule limits bringing into a sup- 
plemental pleading “transactions or occur- 
rences or events which have happened since 
the date of the pleading sought to be sup- 
plemented.” Here, however, the question 
arises under Sections 5 and 10 of Title 15 
of the Anti-Trust laws. In these sections 
there is no exclusion, as there is in Rule 15, 
of things that were done preceding the filing 
of the original complaint. Moreover, the 
Circuit Court of Appeals for the Second 
Circuit has unequivocally held that the court 
has discretion to allow such facts (if rele- 
vant, as incontrovertibly they are in the in- 
stant case) to be brought in (General Electric 
Co. v. Alexander, 2 Cir., 280 Fed. 852, 855-6). 
As stated in my memorandum of March 15, 
it is my feeling that making Tannin Products 
Export Corporation a party would be de- 
sirable and just. 

Motion granted. Settle order on two days’ 
notice. 


[7 57,349] Roche-Organon, Inc. v. Hormorgano Corporation. 
In the United States District Court for the Eastern District of New York. Civil No. 


4025. February 8, 1945. 


In an action to enjoin defendant from using a trade name similar to that used by 


plaintiff, defendant stated by way of counterclaim that plaintiff was attempting to set up a 
monopoly in the use of common words, and was engaged in a conspiracy to create an 
illegal restraint of interstate commerce in hormonés and organic substances. Motions 
to strike the defenses and to dismiss the counterclaim were denied, but a motion for a 
more definite statement of the counterclaim was granted, 


See the Sherman Act annotations, Vol. 1, {| 1660.303. 


For plaintiff: Briesen & Schrenk (Karl Pohl, of counsel). 
For defendant: Blair, Curtis & Hayward (Joseph V. Meigs, of counsel). 
KENNEDY, HArotp M., United States District Judge. 


[Motions] 


KENNEDY, D. J. Plaintiff moves for an 
order under Rule 12 (f) to strike from the 
answer paragraphs numbered 1 to 23, which 
are designated affirmative defenses, on the 
ground that the allegations attacked are re- 
dundant, immaterial and impertinent, .and 
do not constitute affirmative defenses proper 
under Rule 8 (c). Plaintiff also moves for 
an order dismissing the counterclaim (Answer, 
paragraphs 1 to 38) on the ground that it 
fails to assert a claim against plaintiff, either 
under the anti-trust acts (15 U. S. C., sec. 1, 
et seq.) or under the declaratory judgment 
act (49 Stat. 1027, 28 U. S. C., sec. 400). 
The motion has a third branch under which 
plaintiff seeks a more definite statement of 
the counterclaim under Rule 12 (e). 


[Facts of Case] 


For practical purposes the affirmative de- 
fenses and the counterclaim may be con- 
sidered together, and the attack on their 
sufficiency treated as if a single motion had 
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been directed at them. To understand why 
this treatment is proper one must consider 
briefly the factual background which the 
pleadings disclose and from which the con- 
flicting claims arise. 

Plaintiff is a New Jersey corporation. 
Since 1938 it has been engaged in the manu- 
facture of hormone preparations. Among 
the trademarks it uses is the designation 
“Roche-Organon”. 

Defendant sells pharmaceutical and “or- 
ganic products”. In April 1944 it organized 
the “Hormorgano Corporation”, and it does 
business under that name. 

Plaintiff says that the word “Hormorgano” 
so closely resembles the designation “Roche- 
Organon” that the public may become con- 
fused and, as a result, the defendant’s products 
may be passed off as those of the plaintiff. 
To prevent this, plaintiff says it is entitled 
to a decree restraining the defendant against 
the use of any name employing the word 
“hormone” or the word “organo”, or at least 
any combination of these words which would 
be a colorable imitation of plaintiff's trade- 
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mark or trade name “Roche-Organon”. So 
far the controversy appears to present a 
very simple issue. 

However, in its answer, both by way of 
affirmative defense and counterclaim, the de- 
fendant asserts that the word “hormone” 
and the word “organic” are in common 
usage, and that plaintiff is actually asserting 
a right to prohibit anybody except itself 
from using these words, or any combination 
that suggests them, whether or not a color- 
able imitation of plaintiff's name could 
legitimately be claimed. Defendant says it 
has never in fact attempted to confuse the 
public or to pass off its products as the 
plaintiff's. Substantially the defendant’s 
position, both in its affirmative defense and 
in its counterclaim, is that plaintiff is at- 
tempting to set up a monopoly in the use 
of these common words, has harassed and 
embarrassed the defendant, and interfered 
with its business and, in fact, that there is 
a conspiracy in existence between the plain- 
tiff and an affiliate corporation called Hoff- 
man-La Roche, Inc., to violate the anti-trust 
laws of the United States and of the State 
of New York and to create an illegal re- 
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straint of interstate commerce in the manu- 
facture and marketing of hormones and 
organic substances, 


_ Lacknowledge that the defendant’s plead- 
ing is rambling and discursive. In its present 
form, or lack of form, it does not give the 
plaintiff any clear indication of what it will 
Have to meet in the way of proof at the 
trial. 


[More Definite Statement Granted] 


Prior to the adoption of the Federal Rules 
of Civil Procedure I should hardly have 
doubted that defendant ought to plead over 
and make its answer concise, direct, factual 
and informative. However, there is an al- 
ternative which can be adopted here. Plain- 
tiff has moved for a “bill of particulars” or, 
more accurately, a definite statement of de- 
fendant’s claim. I therefore deny the ap- 
plication to the extent that it seeks an order 
striking the defenses and dismissing the 
counterclaim. I grant that portion of the 
application under which a more definite 
statement of the claim is sought. 


Settle order on notice. 


[757,350] E. & E. J. Pfotzer v. Aqua Systems Incorporated, Rollo K. Blanchard, 
Albert C. Kaestner, William J. Peter and Herbert W. Ballantine. 


In the United States District Court for the Southern District of New York. Civil 


29-448. March 21, 1945. 


In a treble damage suit under the Federal Anti-Trust Laws, neither a judgment in 


a criminal prosecution in which defendants had entered a nolo contendere, nor a con- 
sent decree in a civil suit, would be prima facie evidence against defendants. A motion to 
strike a portion of the complaint referring to the consent decree “agreeing to terminate 


the aforesaid wrongful and illegal practices” was granted. 
See the Sherman Act annotations, Vol. j, J 1640.614, and the Clayton Act annotated, Vol. 1, 


ff 2025.12. 


For plaintiff: Dwight, Harris, Koegel & Caskey, New York, N. Y. (F. W. P. 
Lorenzen and Robert E. Nickeron, of counsel). 


For defendants: 


Menken, Ferguson & Idler for Aqua Systems Incorporated and 


Albert C. Kaestner, New York, N. Y. (William Ferguson, of counsel). 
LEIBELL, VINCENT L., United States District Judge. 


[Motion to Strike] 


LeIett, D. J. The motion of defendants, 
Aqua Systems Incorporated, and Albert C. 
Kaestner, the only defendants served with 
the summons in this action, seeks relief in 
two forms. Under Rule 12, subd. (f) 
F. R. C. P. the defendants pray for an order 
striking out paragraphs 10, 11, 12, 14, 23, 
24 and 27 of the complaint herein, on the 
ground that they contain redundant, im- 
material or impertinent matters, and on the 
further ground that they are a violation of 
Section 5 of the Clayton Anti-Trust Act (15 
U. S. C. A. §16). There is nothing re- 
dundant, immaterial or impertinent alleged 
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in said paragraphs of the complaint. Only 
paragraph 27 specifically mentions the Goy- 
ernment’s criminal prosecution and equity 
suit against the defendants, to which they 
had entered a nolo contendere in the criminal 
case, and a consent to a decree in the civil 
suit. Under the Act these judgments would 
not be prima facie evidence against said de- 
fendants in this civil suit by plaintiff for 
threefold damages under Section 4 of the 
Clayton Acta (51U..S1G:Aj8 15)... Dhe 
motion to strike is accordingly denied, ex- 
cept as to that part of paragraph 27 of the 
complaint which states:—-“‘when the defend- 
ants entered into a consent Decree with the 
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notice of motion. Only subdivisions (b) (1) 
(2) and (3) seem to have any substantial 
basis and the additional information sought 
therein can better be obtained by way of 
an interrogatory under Rule 33 F. R. C. P. 
In fact the notice of motion phrases this 
request in the form of an interrogatory. 
The second part of defendants’ motion is 
accordingly denied. 


Settle order on two days’ notice. 


United States Government agreeing to ter- 
minate the aforesaid wrongful and illegal 
practices”. See, Alden-Rochelle v. Ascap, 3 
Bee en) 1572 


[Motion for More Definite Statement] 


The second part of defendants’ motion is 
for a more definite statement of certain al- 
legations of the complaint. Rule 12, subd. 
(e) F. R. C. P. I have read the complaint 
and also the various subdivisions of the 


[157,351] Morris Roth et al, v. Paramount Film Distributing Corp., et al. 


In the District Court of the United States for the Western District of Pennsylvania. 
No. 3052. Civil Action. Filed March 22, 1945. 4 F. R. D. 302. 


In a suit by motion picture exhibitors against motion picture distributors, to declare 
unlawful under the anti-trust laws agreements between plaintiffs and defendants for the 
licensing of films on the basis of a percentage of receipts, defendants’ motion to inspect 
records of plaintiffs is granted, to determine whether plaintiffs came into court with clean 
hands, over plaintiffs’ objection that such inspection should not be allowed until the Court 
determined the legality of the license agreements. 


In a suit by motion picture exhibitors against motion picture distributors, to declare 
unlawful under the anti-trust laws agreements between plaintiffs and defendants for the 
licensing of films on the basis of a percentage of receipts, objections are overruled to 
interrogatories concerning theatres owned or controlled by a defendant, pecuniary interest 
of defendants in theatres and licensing of motion pictures therein, exhibitors’ statements 
of receipts as required by exhibition contracts, checks made by defendants, and feature 
pictures as to which defendant sought to audit plaintiffs’ books. Objection to an inter- 
rogatory asking a defendant to attach a copy of any written agreement with other 
defendants is sustained as the Rules of Federal Civil Procedure do not require the attach- 
ing of copies. A party may interrogate for the names of witnesses; interrogatories are not 
restricted to matters which are admissible at trial; interrogatories may be filed although 
the information requested is known to the party interrogating; the disclosure sought is 
not limited to material or ultimate facts; and the Rules do not confine the subject mat- 
ter to matters strictly material to the issue. 


See the Sherman Act annotated, Vol. 1, | 1650. 


For plaintiffs: Nathan M. Katz, Pittsburgh, Pa., O. K. Eaton, Pittsburgh, Pa., and J. 
Roy Dickie of Dickie, Robinson & McCamey, Pittsburgh, Pa. 


For defendants: Bernard G. Segal, John E. Mulder, of Schnader, Kenworthey, Segal 
& Lewis, Philadelphia, Pa., John G. Buchanan, of Smith, Buchanan & Ingersoll, Pitts- 
burgh, Pa., and James H. Beal, Jr., of Reed, Smith, Shaw & McClay, Pittsburgh, Pa. 


Opinion pending suits for damages, etc. Defend- 
McVicar, J.: This isan action by twenty- ants, in their answers, deny that said agree- 


seven exhibitors of motion pictures in the 
Pittsburgh area against eight motion picture 
distributors, wherein plaintiffs seek to have 
declared unlawful under the anti-trust laws, 
and unenforceable, certain agreements run- 
ning over a period of years, wherein the de- 
fendants entered into agreements with the 
plaintiffs for exhibition of pictures by plain- 
tiffs on the basis of a percentage of the 
gross receipts for such exhibitions. Plain- 
tiffs further seek to enjoin the defendants 
from ascertaining from plaintiffs’ books and 
records, the amount of gross receipts re- 
ceived by each plaintiff from the exhibition 
of said pictures under said contracts, and 
to restrain defendants from proceeding with 
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ments for the exhibition of pictures made 
between the plaintiffs and the defendants 
are unlawful under the anti-trust laws. They 
allege that plaintiffs came into court with 
unclean hands and deny that plaintiffs are 
entitled to the telief for which they have 
prayed. Defendants, in their counter- 
claims, allege that plaintiffs have failed to 
pay the amount due defendants under said 
license contracts; that plaintiffs have fraudu- 
lently concealed the amount of the receipts 
received by them for exhibition of such 
pictures, and they ask for damages in the 
amount that shall be found unaccounted for 
by plaintiffs, together with exemplary dam- 
ages. Defendants filed a motion for per- 
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mission to inspect and copy or photograph 
certain documents, books, accounts and rec- 
ords enumerated therein. Defendants have 
objected to certain interrogatories pro- 
pounded to them by the plaintiffs. This 
action is now before us on the motion afore- 
said and the objections to certain inter- 
rogatories. 


Motion to Inspect and Copy or Photograph 
Documents, Etc. 


In the motion of defendants, it is moved: 

“That the plaintiffs severally produce and 
permit each defendant, its attorneys and agents, 
to inspect and copysor photograph the following 
documents, papers, books, accounts and records, 
or any portions of them, with respect to the 
entries therein pertaining to the gross box 
office receipts derived from patrons admitted to 
the exhibitions herewith listed, of motion pic- 
tures licensed by said defendant on the basis 
of a percentage of the gross admission receipts, 
for showing at one or more of the theatres 
operated by a plaintiff herein:’’ 


Plaintiffs object to said motion on the 
ground that they should not be required to 
comply therewith until the Court has deter- 
mined that the aforesaid license agreements 
between the plaintiffs and the defendants are 
legal. 

Rule 1 of the Rules of Civil Procedure 
for the District Courts of the United States, 
provides that “They shall be construed to 
secure the just, speedy, and inexpensive 
determination of every action.” Rule 26 (a) 
provides for the taking of depositions and 
discovery pending action of any person, 
whether a party or not, by oral examina- 
tion or written interrogatories for the pur- 
pose of discovery or for use as evidence 
in the action or for both purposes. Rule 
26 (b) provides that the deponent may be 
examined regarding any matter, not privi- 
leged, which is relative to the subject mat- 
ter involved in the pending action, whether 
relating to the claim or defense and in- 
cludes the existence, description, nature, 
custody, condition and location of books, 
etc. and the identity and location of persons 
having knowledge of relevant facts. Rule 
33 provides for interrogatories to parties, 
and Rule 34 provides that “Upon motion of 
any party showing good cause therefor and 
upon notice to all other parties, the court in 
which an action is pending may (1) order 
any party to produce and permit the in- 
spection and copying or photographing, by 
or on behalf of the moving party, of any 
designated documents, papers, books, ac- 
counts, letters, photographs, objects, or 
tangible things, not privileged, which con- 
stitute or contain evidence material to any 
matter involved in the action and which are 
in his possession, custody, or control;” 
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These rules indicate the purpose thereof 
was to require parties to produce all mate- 
rial and relevant evidence in their posses- 
sion before the trial, providing that 
appropriate action is taken, under the rules, 
therefor. Good cause has been shown for 
the granting of the motion before the Court. 
The documents, etc. which defendants seek 
plaintiffs to produce and permit the in- 
spection, copying and photographing there- 
of, contain evidence material to the issues 
in this case,—the issue whether plaintiffs 
have come into court with clean hands and 
the issue as to damages in defendants’ 
counter-claim. The motion should be granted. 


Objections by Defendants to Certain Inter- 
rogatories Propounded to Them by 
the Plaintiffs 


These objections are under Rule 33, which 
provides that ‘Any party may serve upon 
any adverse party written interrogatories 
to be answered by the party served * * * 
Objections to any interrogatories may be 
presented to the court within 10 days after 
service thereof, with notice as in case of 
a motion;” 


Rules 33 and 26 have been before the 
courts in many cases. The courts have 
held that these rules should be given a lib- 
eral construction and that Rule 33 should 
be construed as broadly as Rule 26. See 
Dixon v. Phifer, et al. (W. D. S. C.) 30 
Fed. Supp. 627; Nichols et al. v. Sanborn 
Co., (D. C. Mass) 24 Fed. Supp. 908; Un- 
landherm v, Park Contracting Corporation, et 
al., 26 Fed. Supp. 743 (S. D. N. Y.); Fles- 
ing v. Bernardi (N. D. Ohio), 1 Fed. R. D. 
624; Landry v, O’Hara Vessels, Inc. (D. C. 
Mass.) 29 Fed. Supp. 423. 


Under Rule 33 a party may interrogate 
for the names of witnesses. Whitkop v. 
Baldwin (D. C. Mass.), 1 Fed. R. D. 169. 


Tt has been held that interrogatories are 
not restricted to matters which are admis- 
sible at trial. Mackerer v. New York Cent. 
Tel COG AD IN SNE Ite EID ANS SE eatis 
v. United Airlines Transport Corporation, et 
al. (D. C. Conn.), 27 Fed. Supp. 946. 


Interrogatories may be filed although the 
information requested is known to the party 
interrogating. Benevento et al. v. A. & P. 
Food Stores, Inc. (E. D. N. Y.), 26 Fed. 
Supp. 424. 


In Kingsway Press Inc. v. Farrell Pub. Cor- 
poration (S. D. N. Y.), 30 Fed. Supp. 775, 
it is stated: 


“‘To summarize: (one) the scope of discovery 
under Rule 33 may be as broad as the scope of 
examination by deposition as provided in Rule 
26 (b); (two) it is immaterial whether the mat- 
ters are aS much within the knowledge of the 
interrogating party as of the adverse party; 
(third) the disclosure sought is not limited to 
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material or ultimate facts but extends to all 
facts, whether ultimate or evidentiary which 
are relevant (excepting matters which are privi- 
leged), and (fourth) interrogatories may obtain 
disclosure of names and addresses of witnesses. 
See Moore’s Federal Practice under the New 
Federal Rules, Vol. 2 pp. 2609-2620.”’ 


In the case of Hemer v. The North Ameri- 
can Coal Corporation (W. D. Pa.) 3 F. R. D. 
63, this court, by Judge Gibson stated relative 
to Rule 26: 

“Rule 26 of the Rules of Civil Procedure, pro- 
viding for discovery and obtaining of evidence 
for use at trial, is broad in scope and has been 
given liberal construction by the courts. It 
plainly does not confine the depositions taken 
under it to matters strictly material to the 
issue. If incompetent matter, but not privileged, 
be adduced, objection thereto may be made at 
trial if the deposition be offered. In the present 
case complaint in effect charges a conspiracy 
between the defendants. That being so, the 
scope of the testimony and its possible relevancy 
would be practically impossible to determine at 
the present stage of the action.’’ 


Interrogatory 36 to Loews Inc., reads: 
If you have any written agreement with any 
or all of the other defendants * * * attach copy 


or copies thereof to your answers to these inter- 
rogatories.”’ 


This interrogatory was objected to, and as 
the Rules do not require the attaching of 
copies, the objection is sustained. 
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Interrogatories 39 and 40 to Loews Inc., 
interrogate as to moving picture theatres 
owned or controlled, etc. by Loews, Inc., 
November 20, 1940 and June 15, 1944. This 
matter is relevant to plaintiffs’ action and 
the objections thereto are overruled. 

Interrogatories 47, 48 and 49, to all de- 
fendants, relate to the pecuniary interest of 
defendants in motion picture theatres and 
operation thereof in cities of more than 
10,000 inhabitants and in regard to the 
licensing of motion pictures therein. The 
matters in these interrogatories are relevant 
and the objections thereto are overruled. 

Interrogatories 104 to 108, inclusive, to 
Loews, Inc. and interrogatories 100 to 104, 
inclusive, to all other defendants are the 
same. They relate to exhibitors’ statements 
of receipts as required by exhibition con- 
tracts, to checks made by an employee or 
representative of each defendant and as to 
feature pictures to which each defendant 
demanded the right to audit plaintiffs’ 
books, etc. These interrogatories are rele- 
vant to plaintiffs’ action; the objections 
thereto are overruled. 

The parties have agreed to substituted in- 
terrogatories 1, 2 and 3; consequently, the 
objections to the original interrogatories 1 
2 and 3 have not been considered. 

Let orders be prepared and submitted in 
accordance with the foregoing opinion. 


[7 57,352] United States v. Carl Byoir. 


In the United States District Court for the Southern District of New York. No. 


M 19-43. April 2, 1945. 


In a proceeding to remove defendant to another district, for trial upon an informa- 


tion charging violation of the Sherman Act, the Government needs to show that there 
is probable cause to believe the accused guilty of the offense charged and that the dis- 
trict court to which removal is sought has jurisdiction. The Government is not required 
to submit proof in support of both counts of the information; proof in support of one 
count is sufficient. If defendant is proved to be a member of the conspiracy, then the 
act of any other conspirator in furtherance of the conspiracy, performed within the 
district to which removal is sought, is sufficient to show jurisdiction. Proof of concerted 
action among defendants to sell in certain areas at prices lower than elsewhere, to com- 
bine with others to fix prices in certain areas, and to secure discriminatory preferences on 
purchases of supplies, and proof of such sales and purchases in the district to which 
removal is sought, are held to warrant an order of removal, A survey by a department of 
the Government is admitted in evidence. 

See the Sherman Act annotated, Vol. 1, {] 1630.465. 

For the United States: John F. X. McGohey, United States Attorney for the South- 
ern District of New York, New York (Merwin C. Pollak, Special Assistant to the 
United States Attorney for the Southern District of New York; Wendell Berge, Assistant 
Attorney General; Lawrence S. Apsey, Seymour D, Lewis and Earl A. Jinkinson, Special 
Assistants to the Attorney General, and Margaret H. Brass, Special Attorney, of Counsel). 


For defendant: Katz & Sommerich, New York, New York (Maxwell C. Katz, and 
Otto C. Sommerich, of Counsel). ; 


Opinion by VINcENT L. LEIBELL, United States District Judge. 


Removal of Defendant to Another District 


[Digest] The Government seeks a war- 
rant for the removal of defendant Carl 
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Byoir to the Eastern District of Illinois, to 
be tried together with a number of corpora- 
tions of the Great Atlantic and Pacific Tea 
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Company group, and some of their officers, 
and Business Organization, Inc., on an in- 
formation charging violation of Sections 1 
and 2 of the Sherman Anti-Trust Act. 


Texas Indictment 


Prior to the filing of the information, 
the same defendants had been named in an 
indictment setting forth similar charges in 
a proceeding in the United States District 
Court for the Northern District of Texas. 
Demurrers to the indictment were sustained 
by the District Court as to all defendants, 
but the Circuit Court of Appeals for the 
Fifth Circuit, in 137 Fed. (2d) 459, held 
that the indictment failed to charge Busi- 
ness Organization, Inc., and its president, 
Carl Byoir, with any specific acts connecting 
them with the other defendants in the al- 
leged conspiracy. Later the Government 
filed a nolle prosequi of the Texas indict- 
ment, and filed the information in Illinois. 


Government's Proof 


The Government has been required in 
these removal proceedings to submit evi- 
dence to support the allegations of the re- 
moval complaint. The Government’s proof 
was offered to show probable cause for be- 
lieving (1) that there was a conspiracy of 
the A. & P. group to violate Sections 1 and 
2 of the Sherman Anti-Trust Act; (2) that 
Byoir was a party to that conspiracy; and 
(3) that an overt act in furtherance of the 
conspiracy was committed in the Eastern 
District of Illinois. The Government of- 
fered proof to support charges of the infor- 
mation that defendants select areas wherein 
they use their dominant advantage to de- 
stroy the competition of independent gro- 
cers, meat dealers, and small food chains, by 
selling in those areas lower than elsewhere; 
that defendants prevent competition in se- 
lected areas by combining with the inde- 
pendent grocers and chains operating therein 
to fix the retail prices for food in such 
areas; that defendants obtain a discrimina- 
tory buying preference over competitors by 
controlling the terms upon which suppliers 
of food shall sell to them and to their com- 
petitors, by secretly dominating cooperative 
associations of produce growers and ship- 
pers, and by coercing suppliers to grant dis- 
counts and rebates upon pretexts unrelated 
to any actual saving or service to the sup- 
plier; and that defendants foster false com- 
parisons of their prices with the prices 
charged by competitors. 


Proof in Support of Both Counts 
Unnecessary 


Defendants argue that the proof related 
only to the count charging a combination 
and conspiracy to restrain interstate com- 
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merce. The Court believes that some of 
the proof also had a bearing on the issue 
of attempt to monopolize. However, the 
Government was not required to submit 
proof in support of both counts. If it is 
established that probable cause exists for 
believing that the defendant is guilty of 
the charges contained in Count One, that 
will be sufficient on which to base a re- 


moval warrant. ' 


Proof of Jurisdiction 


Allegations relating to the venue and 
jurisdiction of the trial court state that 
among acts performed within the Eastern 
District of Illinois, defendants sold food 
lower than elsewhere in certain specified 
towns; received, through coercion, prefer- 
ential discounts upon food products ship- 
ped to defendants’ retail stores for sale 
within the district; and required certain 
suppliers in the district to pay preferential 
discounts. Defendant contends that he and 
his corporation had nothing to do with the 
latter transaction. If Byoir was a member 
of the conspiracy at the time, and the Gov- 
ernment has offered proof to that effect, 
then the act of any other defendant in fur- 
therance of the purposes of the conspiracy, 
performed within the Eastern District of 
Illinois, is sufficient to give that court juris- 
diction. U.S. v. Trenton Potteries, 273 U.S. 
392; U. S. uv. Socony-Vacuum Oil Co., 310 
i S. 150; U. S. v. Anderson, 101 Fed. (2d) 
325% 


Proof of Conspiracy 


On the issue of the existence of a con- 
spiracy to restrain interstate trade and com- 
merce in food and food products, the 
Government has offered proof to show con- 
certed action on the part of the defendants 
and some of the means used to effectuate 
the purposes of the conspiracy. Concerted 
action was accomplished through the inter- 
corporate relationship of the A & P group 
and their joint management. An important 
element in the A & P corporate structure 
was the Atlantic Commission Company, 
Inc., the major buying agency, all the stock 
of which is owned by the Great Atlantic 
and Pacific Tea Company of America. The 
Atlantic Commission Company, Inc., car- 
ried out some of the more important deci- 
sions in seeking special advantages from 
manufacturers by way of discounts, broker- 
age, advertising allowances, net price arrange- 
ments and guaranties. Not infrequently 
these arrangements were considered con- 
fidential, and in some instances new de- 
vices to accomplish the same purposes were 
resorted to after certain practices had been 
condemned by the Federal Trade Com- 
mission or by court decisions. Great A. & 
P. Tea Co. v. Federal Trade Commission, 
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106 Fed. (2d) 667. Through these various 
practices preferential price concessions were 
obtained, enabling the A & P stores to 
carry on price wars against independent 
competitors. These price advantages were 
also used to increase the volume of business 
transacted by the A & P stores to such an 
extent that the Government charges that 
there was a conspiracy to monopolize, or 
to attempt to monopolize, interstate trade 
in food and food products. 


Lowering of Prices 


In Porto Rican American Tobacco Co. v. 
American Tobacco Co., 30 Fed. (2d) 234, it 
was held that ruinous competition by low- 
ering prices is “an illegal medium of elimi- 
nating weaker competitors.” It would fall 
in the class of “unduly coercive means” em- 
ployed in an attempt to crush competition 
and achieve a monopoly. 


Price Fixing 


Another illegal practice which resulted 
from price wars, actual or threatened, was 
price fixing, condemned in the Socony-Vac- 
uum case, 310 U. S. 150. At times when 
this competition was carried on through 
“loss leaders’ sales, arrangements were 
made with competitors whereby the loss 
leader selling was eliminated. The defend- 
ant Byoir’s organization is charged with 
having secured such an agreement with at 
least one competitor (the Grand Union 
chain) not to sell below cost. The evils of 
price cutting are no justification for price 
ne U. S. v. Socony-Vacuum, 310 VU. S. 
150. 


Purchases at Reduced Prices 


An order of the Federal Trade Commis- 
sion directed the Great Atlantic and Pa- 
cific Tea Company, Inc. to instruct its field 
buying agents to abandon a practice by 
which they purchased commodities at a 
“net price” designed “to reflect a reduction 
from the sellers’ prices to other customers 
or from the general market price,” or by 
which they required the sellers to’ execute 
“quantity discount agreements” in an 
amount approximating the brokerage paid 
prior to the Robinson-Patman Act. The 
order was sustained in Great Atlantic and 
Pacéfic Tea Co. v. Federal Trade Commis- 
ston, 106 Fed. (2d) 667. In 1940, Atlantic 
Commission Company, Inc. devised a plan 
by which the advantages it theretofore 
enjoyed could be retained through purchas- 
ing f.o.b. cash at shipping points and claim- 
ing that such purchases justified a lower 
price from the shipper because of the sav- 
ings resulting to the shipper, and because 
the shipper thereby did not run the risk of 
the merchandise in transit. This latter 
benefit the shipper was in fact required to 
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release through a guaranty of “U. S. No. 1 
Delivery,” under which the shipper left him- 
self open to demands for an adjustment if 
the merchandise did not meet that grade on 
arrival, Thus Atlantic Commission Com- 
pany, Inc., received the lower price but the 
shipper actually guaranteed the merchan- 
dise while in transit, all of which the Gov- 
ernment argues was but an evasion of the 
legal restrictions placed upon preferential 
price arrangements. 


Organization of Growers and Shippers 


One of the strongest lines of proof both 
of the conspiracy to restrain interstate 
trade and also of the attempt to monopo- 
lize interstate trade, and of Byoir’s partici- 
pation in the conspiracy, concerns the 
organization of the Co-Operative Fresh 
Fruit and Vegetable Association. The cor- 
respondence and minutes of meetings and 
conventions show that this Super Co-Op- 
erative was planned by the executive Vice 
President of Atlantic Commission Com- 
pany, Inc. and was brought into being at a 
convention arranged and financed by the 
A & P group. The principal features af 
the plan were that Atlantic Commisison 
Company, Inc. would handle the total sup- 
plies of grower and shipper groups and 
would share the profits with them on mer- 
chandise sold wholesale outside the A & P 
group. By the plan the Atlantic and Pa- 
cific Tea Company expected to obtain a 
greater selectivity of fresh fruits and vege- 
tables and a greatly increased volume of 
business resulting in considerable savings 
to A & P, as well as a market control that 
would give A & P an even more dominat- 
ing position in the retail field, selling food 
and food products. 


Neither Good Business Results Nor Altruistic 
Purposes Excuse Practices 


The defendants argued that their con- 
duct was for the purpose of getting the 
merchandise to consumers at the lowest 
possible price and that savings accomplished 
were not retained as profits. Of course one 
purpose of the cut in prices was to increase 
the volume of A & P sales and to put com- 
petitors out of business, as the correspon- 
dence indicates. The fact that the public 
derived a benefit in lower prices through 
these practices does not exempt them from 
the condemnation of the Sherman Anti- 
Trust Act if they were part of a scheme to 
restrain interstate trade or monopolize it. 
Neither the good business results nor the 
alleged altruistic purposes excuse practices 
that violate the statute. Standard Sanitary 
Mfg. Co. v. U. S., 226 U. S. 20. Tf these 
things were done with the specific intent 
to accomplish objects that are forbidden 
by the statute, the criminal intent is present. 


U. S. v. Aluminum Co. (CCA-2; 1945). 
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Organization of Tax Commission 


Other activities of defendant Byoir and 
his Business Organization, Inc. relate to 
the organization of the Nationa! Consum- 
ers Tax Commission, to oppose tendencies 
to special state taxes on the volume of busi- 
ness done by chain stores. The Govern- 
ment contends that National Consumers 
Tax Commission was a false front organi- 
zation. 


Admissibility of Government Report 


A question arose as to the admissibility 
of a certain document. Fhe Court has con- 
cluded to receive in evidence Chart 4 of 
the “Survey of Current Business” published 
by the Bureau of Foreign and Domestic 
Commerce of the United States Depart- 
ment of Commerce, February, 1944. Facts 
in the survey were compiled by a depart- 
ment of the Government from data cover- 
ing more than half the food industry and 
representative of all regions of the country. 
Chart 4 relates to Retail Sales of Chain and 
Independent Grocery and Combination 
Stores for the period 1929 to 1943. The 
report contains sufficient information as to 
the manner in which the data was assem- 
bled to establish the reliability of Chart 4. 
In admitting the Chart in evidence, the 
Court has in mind the opinion of Judge L. 
Hand in U. S. v. Aluminum Co. of America 
et al. (CCA-2; 1945), discussing the report 
of the Truman Committee on the produc- 
tion of aluminum and on bauxite deposits. 
The appellate court took judicial notice of 
the production figures in that report. 


Legality of Means Immaterial 


Some of the means employed by defend- 
ants to accomplish the purpose of the con- 
spiracy were novel, but the novelty of the 
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means employed does not place the scheme 
beyond the Sherman Act. U. S. v. New 
York Great A & P Tea Ca., 137 Fed. (2d) 
459. “Tt is not the form of the combination 
or the.particular means used, but the re- 
sult to be achieved that the statute con- 
demns.” The fact that some of the acts 
charged may appear to be lawful when 
considered separately does not affect the 
issue, if they were all part of an illegal 
scheme or plan by which they were bound 


together. “The plan may make the parts 
Paar hn Swift & Co. v. U. S., 196 U. S. 
37535 


Showing Necessary to Obtain Warrant 
of Removal 


All that the Government need show in 
order to obtain a warrant of removal is 
that there is probable cause to believe the 
accused guilty of the offense charged and 
that the District Court to which removal 
is sought has jurisdiction. In a removal 
proceeding doubtful questions of fact and 
of law should be left to the trial court. 
Whether the facts shown at the preliminary 
hearing “were sufficient to carry the case 
over the doubtful line between reasonable 
and unreasonable restraint of trade was 
not a question to be decided in the removal 
proceeding.” Meehan v. U. S., 11 Fed. (2d) 
847. The order of removal does not ad- 
judicate the merits of the case and amounts 
to no more than a finding that the accused 
may be brought to trial. U. S. v. Bates, 95 
Fed. (2d) 881. 


Warrant for Removal Should Issue 


The proof submitted by the Governinent 
meets the standards set by the above cases, 
and a warrant should issue for the removal 
of defendant Carl Byoir to the Eastern 
District of Illinois to be tried on the charges 
set forth in the information. 


[157,353] Samuel H. Moss, Inc. v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Second Circuit. No. 136—October 
Term, 1944. Decided March 29, 1945. Certiorari denied in the United States Supreme 
Court, October 8, 1945. Opinion amended June 19, 1946. 


On petition to review an order of the Federal Trade Commission, directing the peti- 
tioner not to discriminate in the price of rubber stamps sold in interstate commerce, in 
violation of §2(a) of the Clayton Act, as amended by the Act of June 19, 1936. 


A Federal Trade Commission order prohibiting price discrimination in connection 


with the sale of rubber stamps is affirmed, when there is sufficient evidence to support 
the Commission’s findings that petitioner sold stamps of the same size at different prices 
to different customers; that the discrimination so practiced had not been made in good 
faith to meet an equally low price of a competitor; that there was no evidence that such 
differences in price were based upon differences in cost of manufacture, sale or delivery 
resulting from the different methods or quantities in which such rubber stamps were sold | 
and delivered to various purchasers thereof; and that these practices had a tendency to 

induce the purchase of petitioner’s rubber stamps by various users and to divert trade to 
petitioner from its competitors. It was the petitioner’s burden to prove that the discrimi- 
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nation did not lessen competition or tend to prevent it and that the lower prices were only 


to meet an equally low price of a competitor. 


Since petitioner failed to justify its use of 


such discrimination, the findings of the Commission are proper and necessary. 
See Robinson-Patman Act annotations, Vol. 1, {] 2212.5044, 2213.15. 
Affirming Federal Trade Commission’s cease and desist order in Dkt. 4405. 


For petitioner: Henry Ward Beer. 
For respondent: Joseph J. Smith, Jr. 


Before L. Hann, Aucustus N. HANp and Crark, Circuit Judges. 


{Petition to Review Order Prohibiting Price 
Discrimination in Sale of Rubber Stamps] 


Per Curiam: This is an appeal from (peti- 
tion to review), an order of the Federal 
Trade Commission directing the petitioner 
not to discriminate in the price of rubber 
stamps sold in interstate commerce. The 
only points which we find it necessary to 
discuss are whether the findings support 
the order; whether there was evidence to 
support the findings; and whether the peti- 
tioner was prevented from introducing rele- 
vant evidence. After finding that the petitioner 
was engaged in interstate commerce in'the 
sale of rubber stamps, the Commission found 
that it had sold stamps of the same size 
at different prices to different customers in 
eight specified instances; that the discrimina- 
tion so practiced had not been made “in 
good faith to meet an equally low price of 
a competitor” ; and that there was “no evidence 
that such differences in price were based 
upon differences in cost of manufacture, sale 
or delivery resulting from the different methods 
or quantitiés in which such rubber stamps 
were sold and delivered to various purchasers 
thereof.” Finally, it found that these prac- 
tices had a “tendency to induce the purchase 
of respondent’s rubber stamps by various 
users thereof, and have tended to and do 
divert trade to the respondent from its com- 
petitors.” That these findings supported the 
order is too obvious to admit of discussion. 


[Findings of Commission Found Proper] 


The case was tried in part upon a stipula- 
tion declaring that in the eight instances 
mentioned in the findings the respondent 
sold rubber stamps to some of its customers 
at lower prices than it was selling the same 
stamps to other customers, The Commis- 
sion’s position was that, having proved this, 
§2(b) put upon the petitioner the burden 
of justifying the discrimination; and war- 
ranted the order, if it failed to do so. The 
petitioner did not prove affirmatively that 
the discrimination did not lessen competition 
or tend to prevent it; nor did it prove that 
its lower prices were only “to meet an 
equally low price of a competitor.” On the 
contrary, it did not know its competitors’ 
prices, but merely “bid low enough to get 
the business.” This made it proper and in- 
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deed necessary for the Commission to make 
the findings it did. It is true that § 2(a) 
makes price discrimination unlawful only 
in case it lessens, or tends to prevent, com- 
petition with the merchant who engages in 
the practice; and that no doubt means that 
the lower price must prevent, or tend to 
prevent competitors from taking business 
away from the merchant which they might 
have got, had the merchant not lowered 
his price below what he was charging else- 
where. But that is often hard to prove; the 
accuser must show that there were competi- 
tors whom the higher of the two prices 
would, or might, not have defeated, but 
who could not meet the lower. Hence Congress 
adopted the common device in such cases 
of shifting the burden of proof to anyone 
who sets two prices, and who probably knows 
why he has done so, and what has been 
the result. If he can prove that the lower 
price did not prevent or tend to prevent 
anyone from taking away the business; he 
will succeed, for the accuser will not then 
have brought him within the statute at all. 
Nevertheless he may succeed even though he 
fails to establish such a negative; for, al- 
though it will then appear that he has les- 
sened, or prevented, competition, the proviso 
of §2(b) will still excuse him, if he can 
show that his lower price did not undercut 
his competitors, but merely “met’’ their 
“equally low price.” In short, that is a 
defence to the violation of §2(a). This is 
as we interpret § 2(a) and § 2(b), when read 
together. We are not sure that our interpre- 
tation accords with the rulings of the Seventh 
Circuit in A. E. Staley Manufacturing Co. v. 
Federal Trade Commission, 135 Fed. (2d) 453; 
S. C. 144 Fed. (2d) 221. In the first of these 
the court said (p. 455) that it was not enough 
to prove mere discrimination in price, but 
that the Commission must also prove that 
this did not lessen competition; and for this 
it relied upon Standard Fashion Co. v. Mag- 
rane-Houston Co., 258 U. S. 346, decided 
before the amendment of 1936. Indeed, the 
decision appears actually to have turned 
upon the Commission’s failure affirmatively 
to prove that the discrimination had lessened 
competition. To that we cannot agree for 
the reasons we have given. However, in the 
second appeal we do not understand that 
the majority of the court found it necessary 
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to rely upon that doctrine; on the contrary 
they based their decision upon the conclusion 
that the petitioner had carried the burden 
of showing that the discrimination had not 
in fact lessened competition. If that be the 
right understanding, there is no longer any 
difference between us. 


[Findings of Commission Supported 
by Evidence] 


The Commission appears to believe that, 
in order to prove the affirmative defense 
anyone who sells at two prices must prove 
that he knew what was his competitors’ 
price, must mean not to undercut it, and 
must offer to sell at’ what he knows to be 
no lower than his competitors’ price. We 
agree that he must prove that he did not 
mean to undercut his competitors’ price; but 
when he has in fact undercut that price, we 
reserve the question whether it is necessary 
as part of that proof, for him to show that 
he did not know what that price was. If 
in fact he does not undercut his competitors’ 
price, perhaps he may escape, even though 
he does not know what that price is, though 
it is only by chance that he has not under- 
cut it. That is to say, we need not now 
decide more than that the offer shall be 
made without actual intent to undercut his 
competitors’ price. That question does not 
arise here, for the petitioner did not prove 
that in any of the instances its price was no 
lower than that of its competitors. For 
these reasons we hold that the findings were 
supported by the evidence. 


& 


[Omission of Irrelevant Evidence 
Justified] 


The last question is whether the examiner 
excluded testimony which he shouid have 
admitted. This testimony was presented in 
very disjointed form, and it is somewhat 
difficult to know from the questions just 
what it was designed to prove; we therefore 
resort to the offer of proof made by the 
petitioner’s attorney in the following words: 
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“my purpose is to show these two were em- 
ployees of ours, were familiar with the cus- 
tomers and prices charged our customers for 
the products; that they left our employ and set 
up a competing business and proceeded to solicit 
our customers at prices they knew they could 
get it. for. Some of the customers are the very 
customers set out in the stipulation.”’ 


In the light of what we have already said, 
this testimony was not relevant to the issue. 
It made no difference whether the petition- 
er’s former salesmen offered goods “at prices 
they knew they could get it”’ (the business), 
“for.” Once the petitioner was shown to 
have charged different prices and failed to 
prove that this did not “lessen competition,” 
it could not escape without showing that the 
offers which it made were either in fact no 
lower than that of its competitors, or that 
it did not mean them to be. Its attorney 
did not suggest that the witnesses would 
testify to that; and, if the case was to be 
tried with strictness, the examiner was 
right. It is quite true that if he had not 
so tried it, a less confusing record would 
have resulted. Why either he or the Com- 
mission’s attorney should Have thought it 
desirable to be so formal about the admis- 
sion of evidence, we cannot understand. 
Even in criminal trials to a jury it is better, 
nine times out of ten, to admit, than to ex- 
clude, evidence and in such proceedings as 
these the only conceivable interest that can 
suffer by admitting any evidence is the time 
lost, which is seldom as much as that inevit- 
ably lost by idle bickering about irrelevancy 
or incompetence. In the case at bar it 
chances that no injustice was done, but we 
take this occasion to point out the danger 
always involved in conducting such a pro- 
ceeding in such a spirit, and the absence of 
any advantage in depriving either the Com- 
mission or ourselves of all evidence which 
can conceivably throw any light upon the 
controversy. 


[Order Prohibiting Price Discrimination 
in Sale of Rubber Stamps Affirmed] 
Order affirmed; an enforcement order will 
pass. 


[157,354] United States v. DeBeers Consolidated Mines, Ltd., Diamond Corporation, 


Ltd., Diamond Trading Co., Ltd., Societe Generale de Belgique, Societe Miniere du Beceka, 
Societe Internationale Forestiere et Minere Du Congo, Companhia De Diamantes, 
De Angola, Consolidated African Selection Trust Ltd., Sierra Leone Selection Trust, Ltd., 
Russell Johnson Parker, Lute J. Parkinson, Herbert H. Vreeland, Albert E. Thiele, Solo- 
mon R. Guggenheim, Clendenin J. Ryan and George K. Sturm. 


In the United States District Court for the Southern District of New York. C. 29-446. 
March 28, 1945. 


Under Section 4 of the Sherman Act, the Court has power, in a proceeding to enjoin 
violations of the Sherman Act, to issue a temporary injunction restraining corporate defend- 
ants from withdrawing their assets in banks and from otherwise disposing of their property 
in the United States. The Court exercises this power when defendants are foreign corpo- 
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rations and it appears that, if the injunction does not issue, the assets of the corporate 
defendants will be withdrawn from the country, making it impossible to enforce any 
decree which might be issued against defendants. 


See the Sherman Act annotated, Vol. 1, f] 1610.391. 


For plaintiff: Wendell Berge, Assistant Attorney General; Herbert A. Berman, Patrick 
A. Gibson, and Edward S. Stimson, Special Assistants to the Attorney General. ‘ 


For defendants: Gravath, Swaine & Moore, for DeBeers Consolidated Mines, Ltd., 
Diamond Corporation, Ltd., Diamond Trading Company, Ltd.; Robert T. Swaine, Bruce 
Bromley, Wm. Dwight Whitney, Jack W. Robbins, of Counsel. Root, Clark, Buckner 
& Ballantine, for Societe Internationale Forestiere et Minere du Congo and Companhia 
de Diamantes de Angola; John E. F. Wood, of counsel. Hooker, Alley & Duncan, for 


Societe Generale de Belgique, appearing specially; James B. Alley, of counsel. 


[Complaint] 


MANDELBAUM, D. J.: The complaint in 
this action brought by the government 
charges the corporate defendants and cer- 
tain individuals with engaging in an unlaw- 
ful combination and conspiracy restraining 
foreign commerce in this county in industrial 
and gem diamonds, in violation of the Sher- 
man Anti-Trust and the Wilson Tariff Acts. 
The complaint seeks injunctive relief to pre- 
vent the continuation of the illegal practices 
charged. It is alleged that as one of the 
results of the conspiracy, the United States 
Government has been prevented from ac- 
cumulating a stockpile of industrial dia- 
monds in this country for military purposes. 


[Restraining Order] 


At the time of the filing of the complaint, 
the court signed a restraining order tempo- 
rarily enjoining the corporate defendants 
from withdrawing their assets in banks and 
from otherwise disposing of property be- 
longing to the corporate defendants in the 
United States. 


[Motion for Temporary Injunction] 


The government is now moving for a 
temporary injunction to replace the restrain- 
ing order pending the determination of the 
issues in this case. 


[Power of Court to Issue Injunction] 


The main question before this court is 
whether or not the court has the power to 
issue the injunction prayed for. In my opin- 
ion, this court clearly has the power to issue 
the injunction both under the Judicial Code 
and under Sec. 4 of the Sherman Act. The 
Judicial Code (28 U.S. C. A. Sec. 377) au- 
thorizes the United States Courts “‘to issue 
all writs not specifically provided for by 
statute which may be necessary for the ex- 
ercise of their respective jurisdictions and 
agreeable to the usages and principles of 
law”. Sec. 4 of the Sherman Act (15 U. S. 
C. A. 4) expressly provides that “before 
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final decree, the court may, at any time make 
temporary restraining order or prohibition 
as shall be deemed just in the premises”. 
So much for the power of the court to issue 
the injunction. 


[Exercise of Discretion] 


Having come to the conclusion that this 
court has the power, the next problem 
which presents itself is whether or not this 
court in the exercise of its discretion should 
issue the preliminary injunction on the facts 
before it on this motion. 


[Necessary to Protect Jurisdiction] 


The defendants are all foreign corpora- 
tions. None of the defendants have filed 
answers to the complaint. I am convinced 
from the facts appearing in the verified com- 
plaint and the affidavits in support of and 
in opposition to this motion that if the in- 
junction does not issue, the assets of the 
corporate defendants will in all probability 
be withdrawn from this country. In that 
event, if the government should succeed in 
establishing its cause, there would be no way 
to enforce the decree of the court. 


The resulting damage to the government, 
if I were to deny this motion, is incompara- 
bly greater than any damage to the corporate 
defendants if I were to grant the motion. 

Equity will take necessary steps to pro- 
tect its jurisdiction, where, as here, there 
is a great probability that the enforcement 
of its decrees will otherwise be frustrated. 


[Question of “Doing Business’ Not 
Before Court] 


During the course of argument, the ques- 
tion was raised by counsel of whether the 
court should deal with the problem of the 
defendants’ doing business here, as ancillary 
to the question of the preliminary injunc- 
tion. I am not passing upon the defendants’ 
doing business, because in my opinion, that 
question is not before the court on the 
instant motion. 
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[Motion Granted] 


The motion is granted. Settle order on 
notice. 


Findings of Fact 


1. The facts alleged in the verified com- 
plaint are adopted by the court and incor- 
porated herein as findings of fact for purposes 
of this motion only. 
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Conclusions of Law 


1. This court has the power to grant the 
preliminary injunction prayed for under 
Sec. 4 of the Sherman Act and Sec. 377 of 
Miers: WS) (CA. 


_2. This court in the exercise of its discre- 
tion grants the motion for a preliminary 
injunction. 


[57,355] The Standard Register Company v. American Sales Book Co., Inc. 


In the United States Circuit Court of Appeals for the Second Circuit. 


October Term, 1944. Decided April 6, 1945. 


No. 264— 


Appeal from the United States District Court for the Western District of New York. 
From a judgment in an action consolidating three suits dismissing the complaints with 


prejudice, the plaintiff, Standard Register Company, appeals. 


Affirmed, 


A suit by the manufacturer of business forms for infringement of its patent on devices 


which feed the forms to typewriters, billing machines, etc., is dismissed on the ground that 
plaintiff is using its patent to restrain its licensees from buying unpatented paper from 
others, where it appears that the license agreements under which plaintiff loans its patented 
devices provides that the patent license will continue only so long as the licensee purchases 
from plaintiff annually not less than fifty dollars’ worth of the paper forms for each platen, 


and does not use with the platen, paper forms purchased from others. 
See the Sherman Act annotated, Vol. 1, § 1270.401, 1660.200. 
Affirming 56 Fed. Supp. 475, reported at 57,298, ante. 
For plaintiff-appellant: Bean, Brooks, Buckley & Bean (Samuel E. Darby, Jr., Marston 


Allen and Edwin T. Bean, of Counsel). 


For defendant-appellee: 
and William J. Barnes, of Counsel). 


Franchot Runals Cohen Taylor & Richert (Stephen H. Philbin 


Before L. HANp, AUcustus N. HANp and CLaArk, Circuit Judges. 


[Proceedings in Trial Court] 


Aucustus N. Hann, Circuit Judge: The 
plaintiff, Standard Register Company, 
brought three suits against the defendant, 
American Sales Book Co., Inc., for infringe- 
ment of patents owned by the former. The 
answer in each suit presented a defense of 
“unclean hands” alleging that the plaintiff 
had so misused its patents as to bar their 
enforcement in the suit. The suits were 
consolidated by the court and were dis- 
missed, after trial, with prejudice on the 
ground that the plaintiff had misused its 
patents to aid its business in unpatented 
articles. 

[License Agreements] 


The court disposed of the case solely upon 
the terms of the license by the plaintiff un- 
der patents that it owned. The business of 
the plaintiff “is primarily the sale of mar- 
ginally punched business forms”. The forms 
are continuous strips of paper, such as in- 
voices, bills of lading, checks or vouchers, 
usually consisting of an original and sev- 
eral copies, upon which typewriters, billing 
machines, tabulating machines, and the like, 
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type words or numbers. Mechanical feeding 
devices have been designed, which are used 
in connection with the typewriters and other 
business machines to feed the forms through 
them and also to keep the forms properly 
aligned. The plaintiff's feeding mechanism 
is a device having two pin-wheels, with pins 
which enter previously punched holes in 
each longitudinal margin of the forms to 
feed and align them. These machines are 
claimed to be covered by numerous patents 
which the plaintiff owns, for infringement 
of eight of-which it brought the suits for 
infringement which are involved in the pres- 
ent appeal. It is these patents which the 
trial court found were misused by the plain- 
tiff because it furnished its feeding mate- 
rials to purchasers of its paper under license 
or loan agreements reading’as follows: 


“LICENSE 
ESINO earn tte 3 whee 
“The Standard Register Company, of Dayton, 
Ohio, later referred to as ‘Owner,’ in order to 
facilitate the use of marginally punched mani- ~ 
folding material purchased from it by.......... 
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later referred to as ‘User, in office mechanical 
devices, does hereby loan to and license said 
User to use the property described on the re- 
verse side hereof in Schedule Two, which said 
property is patented under one or more United 
States and Canadian Letters Patent listed on 
the reverse side hereof in Schedule One. 
* * % * 2 

“This License shall continue only so long as 
the User purchases from the Owner or its 
authorized representatives, at the prevailing 
quotations made from time to time by Owner to 
others in similar position as User, marginally 
punched stationery or continuous form material 
for use on the devices licensed hereby in lots 
totalling minimum gross price of Fifty, ($50.00) 
Dollars per order, and not less than Fifty 
($50.00) Dollars per year for each feeding device 
licensed hereunder and only so long as no con- 
tinuous form material or marginally punched 
forms obtained elsewhere than from Owner 
and/or its authorized representatives is used by 
User with the licensed property. But nothing 
herein shall be deemed to restrict the User in 
the purchase of continuous manifolding form 
material from others than Owner, or to limit 
the User in the purchase, lease or license of feed 
aligning devices of others excepting that no 
license is to be implied hereby under the patents 
referred to in Schedule One as to such products 
of others. 


“The User may terminate this license agree- 
ment at any time upon ten days written notice, 
addressed to the Owner at Dayton, Ohio, but 
such termination shall not take effect until 
receipt by the Owner at Dayton, Ohio of the 
licensed property.”’ 


[Stipulated Facts and Findings] 


The parties stipulated that feeding ma- 
chines are not supplied to the plaintiff’s cus- 
tomers unless agreements substantially 
similar in terms to the above are signed by 
the customers; that since 1936 the plaintiff 
has sold to its platen using customers mar- 
ginally punched unpatented paper forms for 
use thereon, in excess of $1,000,000 per year. 
The trial judge made the following findings: 


“3. The plaintiff and the defendant supply 
different feeding devices to cooperate with the 
margin feed holes to propel the paper through 
the machine and secure the right alignment. 
Plaintiff's feeding device is a platen attachable 
to a typewriter, or other above-stated machines, 
with a series of retractible pins at each end for 
engaging the marginal holes along the edges of 
the forms. This platen fits into a typewriter, 
tabulator or other type of similar machine in 
place of a roller. The patents in suit relate to 
this platen, and it is referred to as a ‘registrator 
platen’. 


“The feeding device of the defendant is in the 
nature of an attachment which is added to the 
machine without disturbing the platen already 
in the machine, and defendant’s attachment is 
usable on the same machine as the plaintiff’s 
device by the adjustment of plaintiff’s registra- 
tor platen so that its pins are inoperative at the 
feeding position. 


“4. The plaintiff's platen was designed to 
meet the specific physical characteristics of the 
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plaintiff's stationery, and it does not appear 
that the stationery of any other company has 
been used or attempted to be used in plaintiff's 
device. It is apparent that it is physically pos- 
sible for any one to copy the form stationery 
of the plaintiff and use plaintiff’s platen without 
alteration.”’ 


[Conclusion as to Misuse of Patents] 


It was admitted by plaintiff's counsel that 
forms made by others than the plaintiff 
could be used without harm to its licensed 
feeding machine at least if such forms were 
substantially identical with those of the 
plaintiff. This, we think, justifies the legal 
conclusion of the District Judge that the 
“plaintiff has misused its patents in suit, 
to aid its business in unpatented articles.” 


The patent license will continue only so 
long as the licensee (1) purchases from 
plaintiff not less than fifty dollars worth of 
the paper forms for each platen, (2) does not 
use with the platen, paper forms purchased 
from others. 


We feel no doubt that under such a licens- 
ing system the plaintiff is using its patent 
to restrain its licensees from buying unpat- 
ented paper from others and that the suits 
for infringement were properly dismissed 
for misuse of the patents. 


[Morton Salt and Other Cases] 


In Morton Salt Co. v. Suppiger Co., 314 
U. S. 488, a corporation, which was engaged 
in the business of selling salt tablets to the 
canning trade through a wholly owned sub- 
sidiary, owned a patent on a machine for 
depositing such tablets in the process of 
canning and made a practice of licensing 
canners to use its machine, only upon con- 
dition that the tablets used with them be 
bought from the subsidiary. The Supreme 
Court held that under such circumstances 
a suit brought by the patentee for infringe- 
ment of its patent should be dismissed. In 
a by the Chief Justice, the court 
sai 


‘‘* * * The question we must decide is not 
necessarily whether respondent has violated the 
Clayton Act, but whether a court of equity will 
lend its aid to protect the patent monopoly 
when respondent is using it as the effective 
means of restraining competition with its sale 
of an unpatented article. 


‘(* * * Where the patent is used as a means 
of restraining competition with the patentee’s 
sale of an unpatented product, the successful 
prosecution of an infringement suit even against 
one who is not a competitor in such sale is a 
powerful aid to the maintenance of the at- 
tempted monopoly of the unpatented article, 
and is thus a contributing factor in thwarting 
the public policy underlying the grant of the 
patent. * * * Equity may rightly withhold its 
assistance from such a use of the patent by de- 
clining to entertain a suit for infringement, and 
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should do so at least until it is made to appear 
that the improper practice has been abandoned 
and that the consequences of the misuse of the 
patent have been dissipated. * * *’’ 


See to the same effect B. B. Chemical Co. 
uv. Ellis, 314 U. S. 495; Philad Co. v. Lechler 
Laboratories, 107 F. 2d 747. 


[Case Indistinguishable from Cited 
Authorities] 


_ We can discover no basis for distinguish- 
ing the above authorities, which are based 
upon principles laid down in various earlier 
decisions in the Supreme Court, particularly 
in Carbice Corp. v. American Patents Corp., 
283 U. S. 27.  Plaintiff’s counsel argues 
that the facts in the authorities we have 
referred to differ from those in the case at 
bar because here the patent owner is only 
utilizing his patents “to aid his business in 
the sale of unpatented supplies”. Doubtless 


this is true of every patentee who licenses 
his patents only for use in connection with 
his own goods but that throws no light on 
the proper disposition of the case before us. 
The contention that the patentee is not using 
his patent to force the lessee to use his paper 
is met by the fact that the lessee cannot 
obtain the use of the platen unless he uses 
plaintiffs paper and plaintiff’s paper only 
with that platen. 


[Yrial Court’s Reasons Reiterated|] 


The appeal might well have been decided 
upon the opinion of Judge Knight for we 
have substantially reiterated his reasons. 
We have indeed only rendered this opinion 
because of the earnestness of the argument 
of appellant’s counsel. 


[Judgment of Dismissal Affirmed] 
Judgment affirmed. 


[57,356] Park & Tilford Import Corporation v. International Brotherhood of Team- 
sters, Chauffeurs, Warehousemen and Helpers of America, Local No. 848, A. F. of L.; 
International Brotherhood of Teamsters, Chauffeurs, Warehousemen and Helpers of 
America, Local No. 595, A. F. of L.; and Los Angeles Food and Drug Council. 


In the Supreme Court of the State of California. 


December 30, 1944. 


In Bank. L. A. No. 18,653. Filed 


Picketing and boycotting for a closed shop, if peacefully carried on, are lawful under 


the Clayton and Norris-LaGuardia Acts. Since enactment of the Norris-LaGuardia Act, 
limiting the enjoining power of the Federal courts in labor disputes irrespective of whether 
the members of a union engaged in labor activities are employees of the employer affected 
by their activities, the policy of the Norris-LaGuardia Act has been read into Section 20 
of the Clayton Act. This section now makes picketing and boycotting lawful even when 
performed by others than employees of the particular employer, if they are unenjoinable 
in a Federal court under the Norris-LaGuardia Act. Since these acts are made lawful by 
Federal law, they are immune from injunctions of state as well as Federal courts. 


See the Clayton Act annotated, Vol. 1, {| 2040.85. 


For appellant: V. P. Lucas and David Sokol, both of Los Angeles, Calif. 
For appellee: O’Melveny & Myers, and Pierce Works, Los Angeles, Calif. 


[Employer's Business and Personnel] 


TRAYNOR, J.: Plaintiff, a New York corpo- 
ration engaged in the manufacture, impor- 
tation and sale of alcoholic beverages, 
‘maintains its local and western division 
offices in Los Angeles. All of its merchan- 
dise in California is brought into the state. 
Four per cent of the goods from its local 
warehouse is sold and shipped to other states 
and the rest is sold to customers in Cali- 
fornia. Plaintiff is admittedly engaged in 
interstate commerce within the meaning of 
the National Labor Relations Act. (National 
Labor Relations Board v. Jones & Laughlin 
Steel Corp., 301 U. S. 1, 32; Lyons v. Eagle 
Picher Lead Co., 90 F. 2d 321.) Its Cali- 
fornia employees include a division manager, 
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secretary, bookkeeper, warehouse superin- 
tendent, fifteen salesmen, four office clerks, 
and two teamster-warehousemen. 


[Formation of Independent Employee Asso- 
ciation—Organizational Activities 


of Outside Union] 


In January 1941, plaintiff’s salesmen formed 
a union named the Park & Tilford Sales- 
men’s Association. In the same year, one of 
the teamsters joined defendant Local 848, 
the other defendant, Local 595. In January 
1942, representatives of Local 595, with plain- 
tiff’s permission, interviewed the office clerks 
and asked them to join the union. They re- 
fused. Toward the end of February 1942, 
representatives of Local 595 requested plain- 
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tiff to sign a closed-shop contract covering 
the clerks. When plaintiff refused, the union 
threatened to call the teamsters out on strike, 
establish a picket line, and boycott plaintiff 
unless it signed the contract. Plaintiff again 
refused and in March 1942, Local 848 was 
asked by Local 595 to organize the sales- 
men. With plaintiff’s permission Local 848 
interviewed the salesmen, but they refused 
to join. Local 848 then submitted a closed- 
shop contract to plaintiff, which it refused 
to sign upon the ground that to do so would 
be an unfair labor practice under the Na- 
tional Labor Relations Act, since the union 
did not represent the salesmen. On March 
20, 1942, the Park & Tilford Salesmen’s 
Association admitted the office clerks and 
changed its name to Park & Tilford Mutual 
Association. Additional requests by the 
unions failed to induce plaintiff to sign the 
contracts, and the unions called the team- 
sters out on strike and began to picket 
plaintiff’s place of business. A boycott was 
instituted June 14, 1942. The Los Angeles 
Food and Drug Council published plain- 
tiff’s name and business in its “Unfair List” 
and defendants notified many of plaintiff’s 
customers verbally and by circular letter 
that plaintiff was “unfair” and requested 
them not to purchase plaintiff's products, 


[Union's Petition Before NLRB Dismissed— 
Union’s Action Enjoined by Lower Court] 


On September 1, 1942, plaintiff filed a peti- 
tion with the National Labor Relations Board 
for the certification of a bargaining agent 
for its employees, and on September 2, 1942, 
brought ari action in the Superior Court for 
an injunction. On September 3, 1942, Local 
595 filed charges with the National Labor 
Relations Board that plaintiff was guilty of 
an unfair labor practice, namely, the domi- 
nation of the Park & Tilford Mutual Asso- 
ciation. The Regional Director refused to 
issue a complaint that plaintiff was guilty 
of an unfair labor practice, and his action 
was sustained by the Board on an appeal by 
Local 595. Plaintiff’s petition before the 
National Labor Relations Board was dis- 
missed on the ground that neither defendant 
labor unions nor the Park & Tilford Mutual 
Association presented any request for recog- 
HiioOn. e(AVMNE low kee ee Non t5)) meinetine 
Superior Court action, the court found that 
plaintiff suffered irreparable damage and 
will continue to do so unless the picketing 
and boycotting cease; that all activities of 
defendants have been peaceful; that no vio- 
lence or threats of violence have occurred; 
and that no false or fraudulent statements 
were published by the unions other than the 
statement that plaintiff was “unfair to or- 
ganized labor” and the publication of plain- 
tiff’s name and business on the “Unfair List” 
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of the Food and Drug Council. Defendants 
appeal from the judgment enjoining them 
from picketing and boycotting plaintiff and 
from denominating or listing plaintiff as “un- 
fair” or “unfair to organized labor” during 
the pendency of proceedings before the Na- 
tional Labor Relations Board, and there- 
after until modification or vacation of the 
injunction. 

[A portion of the opinion holding that the 
acts complained of would not have been un- 
lawful had they been directed against an 
employer who was not subject to the Na- 
tional Labor Relations Act, and that if a 
union could not picket or boycott an em- 
ployer until it had the majority necessary 
for a closed-shop agreement, it would be 
deprived of one of the most effective means 
of obtaining that majority, is omitted here 
as not pertinent to the scope of the Service. ] 


[Immunity of Picketing and Boycotting] 


Picketing and boycotting for a closed- 
shop, if peacefully carried on, are lawful 
not only under the National Labor Relations 
Act, but under the Clayton and Norris-La 
Guardia Acts. Section 20 of the Clayton Act 
(29 U.S. C. A., sec. 52) prescribes not only 
that peaceful picketing and boycotting shal} 
be immune from injunctions of Federal 
courts, but that such activities shall not be 
“considered or held to be violations of any 
law of the United States.” The section was 
construed in Duplex Press Printing Co. vw. 
Deering, 254 U. S. 443, to protect labor ac- 
tivities only of employees of the employer 
against whom they are directed. After 
enactment of the Norris-LaGuardia Act (29 
U.S. C. A., sec. 102), however, limiting the 
enjoining power of the Federal courts in 
labor disputes irrespective of whether the 
members of a union engaged in labor activi- 
ties are employees of the employer affected 
by their activities, the United States Su- 
preme Court read into section 20 of the 
Clayton Act the public policy declared by 
Congress in the Norris-LaGuardia Act. 
Whatever the scope of that section before 
the Norris-LaGuardia Act, it now makes 
picketing and boycotting lawful even when 
performed by others than employees of the 
particular employer, if they are unenjoinable 
in a Federal court under the Norris-La 
Guardia Act. (United States v. Hutcheson, 
312 U. S. 219.) In reaching the conclusion 
that these activities are lawful, and not sim- 
ply unenjoinable, the court stated in the 
Hutcheson case: 


“The Norris-LaGuardia Act removed the 
fetters upon trade-union activities, which ac- 
cording to judicial construction of section 20 
of the Clayton Act had left untouched, by still 
further narrowing the circumstances under 
which the Federal courts could grant injunctions 
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in labor disputes. More especially, the Act ex- 
Plicitly formulated the ‘public policy of the 
United States’ in regard to the industrial con- 
flict, and by its light established that the allow- 
able area of union activity was not to be 
restricted, as it had been in the Duplex case, 
to an immediate employer-employee relation... 
If the facts laid in the indictment come within 
the conduct enumerated in section 20 of the 
Clayton Act they do not constitute a crime with- 
in the general terms of the Sherman Law be- 
cause of the explicit command of that section 
that such conduct shall not be ‘considered or 
held to be violations of any law of the United 
States.’ So long as a union acts in its self- 
interest and does not combine with non-labor 
groups, the licit and the illicit under section 20 
are not to be distinguished by any judgment 
regarding the wisdom or the unwisdom, the 
rightness or wrongness, the selfishness or un- 
selfishness of the end of which the particular 
union activities are the means. There is nothing 
remotely within the terms of section 20 that 
differentiates between trade union conduct di- 
rected against an employer because of a con- 
troversy arising in the relation between em- 
ployer and employee, as such, and conduct 
similarly directed but ultimately due to an 
internecine struggle between the unions asking 
the favor of the same employer.’’ (312 U., S. 
219, 231, 232.) 


[Judicial Interpretation] 


The result of the Hutcheson case is a com- 
plete “identification of legislatively declared 
unenjoinability with complete legality.” (146 
A. L. R. 1252.) By declaring lawful, and 
therefore beyond interference by state courts, 
union activities that are unenjoinable in the 
federal courts under the Norris-LaGuardia 
Act, the Hutcheson case obviates the incon- 
sistencies that would arise if state courts, 
in labor disputes involving a business en- 
gaged in interstate commerce, could enjoin 
conduct as being in violation of the Federal 


law, even though the conduct is not en- 
joinable in a Federal court. (See 2 Teller, 
Labor Disputes and Collective Bargaining, sec. 
416.) Under the Norris-LaGuardia Act 
peaceful picketing and boycotting for a closed 
shop by an outside union are not enjoinable 
in a Federal court (Lauf v. E. G. Shinner 
Co., 303 U. S. 323, 329), and are therefore 
lawful (United States v. Hutcheson, supra.) 
Since these acts are made lawful by Federal 
law, they are immune from injunctions of 
state courts as well as Federal courts. 

[A portion of the opinion holding that 
a state court would have no power to enjoin 
labor activities on the ground that they might 
induce the employer to commit an unfair 
labor practice, that it is not within the jur- 
isdiction of a court to conclude that, because 
a union represents a minority, the employer 
would commit an unfair labor practice by 
entering into a closed-shop agreement with 
it, and that the term “unfair to organized 
labor” carries no odious connotation that 
an employer is guilty of fraud or dishonorable 
conduct, is omitted here as not pertinent 
to the scope of the Service.] 


[Ruling] 
The judgment is reversed. 


Gipson, Ch. J., CARTER, and SCHAUER, JJ., 
concur. 

EDMONDs, SHENK, and Curtis, JJ., dissent. 

[Judge Edmonds rendered a dissenting 
opinion which agreed with the reasoning of 
Judge Henry M. Willis, who enjoined the 
labor organizations from picketing, that be- 
cause of the federal statute, the unions’ ac- 
tivities were for an unlawful purpose and 
that the listing and publication of the em- 
ployer’s name and business on the unfair 
list was neither truthful nor honest.] 


[157,357] The Brunswick-Balke-Collender Company v. American Bowling & Billiard 


Corporation. 


In the United States Circuit Court of Appeals for the Second Circuit. No. 71, October 


Term, 1944. Decided April 10, 1945. 


On rehearing June 11, 1945. 


Appeal and cross-appeal from a judgment of the United States District Court for the 
Southern District of New York. Affirmed on plaintiff's appeal; in part reversed and 


remanded on defendant’s appeal. 


In a suit for patent infringement, in which defendant contended that plaintiff came into 


court with unclean hands because of violations of Section 3 of the Clayton Act, the trial 
court properly excluded from the evidence a certified copy of an order of the Federal Trade 
Commission holding that plaintiff had violated Section 3 of the Clayton Act. A Commission 
order under the Clayton Act is not a “judgment” or “decree” within Section 5 of the 
Clayton Act. Such an order is not final, as judicial review may be had at any time. f 

See the Sherman Act annotated, Vol. 1, {| 1660.3151; the Clayton Act annotated, Vol. 1, | 2025.10, 
2025.11; and the Federal Trade Commission Act annotated, Vol. 2, {| 6125.336. 

For plaintiff-appellant: Harry W. Lindsey, Jr., Chicago, LIL Theodore S. Kenyon; 
Leo F. Tierney, Raymond J. Friend and Walter D. Roston, Chicago, Ill. ie 

For defendant-appellant: Gluck & Breitenfeld, arid Samuel E. Darby, Jr. (Benedict 
Ginsberg, William S. Gluck and Walter A. Darby, of counsel). 


Before Evans, CLARK and Frank, Circuit Judges. 
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[Facts of Case] 


Plaintiff, Brunswick, brought this suit for 
infringement of claim 1 of Hedenskoog 
Patent No. 1,714,310, of which plaintiff is the 
assignee, for infringement of its registered 
trademark No. 322,964, and for unfair com- 
petition by defendant, American, in the use 
of a competing mark. American set up the 
defenses of invalidity of both the patent and 
trademark, of non-infringement of both, and 
of unclean hands, the last-named defense 
being based on alleged violations of §3 of 
the Clayton Act, 18 U. S. C. A. §14. De- 
fendant filed three counterclaims. The first 
asked a declaratory judgment of the invalid- 
ity of the patent and trademark; the second 
asked a judgment for damages for the 
alleged violations of the Clayton Act; the 
third asked an injunction restraining plaintiff 
from repeating or continuing such viola- 
tions. 

The trial judge decided (1) that defendant 
had not infringed plaintiff’s patent; (2) that 
defendant had infringed plaintiff’s valid 
trademark and should be enjoined; (3) that 
plaintiff had not violated the Clayton Act. 
He entered a judgment accordingly, refusing 
costs to plaintiff. Plaintiff appeals from that 
part of the judgment holding the patent not 
infringed and denying costs to plaintiff. 
Defendant appeals from that part of the 
judgment holding the trademark valid and 
infringed and refusing defendant relief on 
its counterclaim. 


1. The Patent 


FRANK, Circuit Judge: Claim 1 of Heden- 
skoog patent No. 1,714,310, dated August 
11, 1928, discloses a device for controlling 
the movement of bowling-balls on return 
ways in bowling-alleys. The trial judge held 
that it was not infringed by defendant’s de- 
vice. Having so decided, he held that he 
could not consider the defense of invalidity 
or the counterclaim of defendant, American, 
which sought a declaratory judgment of 
invalidity. 

He was wrong. Even without the defend- 
ant’s counterclaim, to hold non-infringement 
did not preclude a holding of invalidity as 
an additional ground for decision in favor 
of a defendant; the public good will usually 
be served, in such circumstances, by finding 
invalidity. And to consider that issue was 
purely proper here, because of the counter- 
claim asking a declaratory judgment of 
invalidity. Altvater v. Freeman, 319 U. S. 
359, 363.7 

We think claim 1 of the patent invalid."* 
In Brunswick-Balke-Collender Co. v. National 


1Cf. Airolite Co. v. Fiedler, ...F. (2d).. 
(C. C. A, 2, January 31, 1945). There we held 
that there was no infringement and also that 
the patent was invalid. 
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Billiard Supply Co., 43 U. S. P. Q. 10, it was 
held valid despite the Winn patent, No. 
499,075, dated June 6, 1893, because the court 
found that Winn disclosed an inoperative 
structure and was not anticipatory. We do 
not agree. The claim in suit reads literally 
upon Winn, except that in Winn the dashpot 
actuating lever is located above the ball 
rather than below it as part of the rail. With- 
out going into details, suffice it to say that, 
while Hedenskoog reveals some novelty, 
we think the novelty did not involve inven- 
tive ingenuity. Enough was taught by Winn 
so that, instructed thereby, a mechanic 
skilled in the art could easily contrive 
Hedenskoog’s device. That Winn had never 
been used commercially is immaterial. Col- 
lins v. Emerson, 82 F. (2d) 197, 201 (C. C. 
A. 1). We do not think that it was shown 
to be inoperative. 

Moreover, there is present in this record 
evidence not before the court in the Na- 
tional Billiard Supply case: Plaintiff's expert 
here testified that the adjustability of the 
dashpot exhaust port is “a very essential 
feature” of the Hedenskoog structure; but 
neither in the patent specifications nor draw- 
ings is there shown an adjustable exhaust 
port; indeed the patent describes a fixed 
exhaust port with no means of controlling 
or varying its size. 

As the patent is invalid, we do not con- 
sider the issue of infringement. 


2. The Trademark and Unfair Competition 


A majority of the court holds, on the fol- 
lowing basis, that the defendant infringed 
plaintiff’s trademark: 


Plaintiff’s registered trademark is applied 
to bowling pins. It “consists of a crown 
device in red, painted or otherwise im- 
pressed around the neck of the pin.” De- 
fendant’s mark was also located at the neck 
of the pin, was red in color, but consisted 
of adjacent, touching diamonds, instead of 
the connected triangular-half-diamond, of 
the plaintiff. Plaintiff began the use of its 
mark in 1933 and widely advertised it. It 
has sold over ten million of its pins so 
labeled. Defendant adopted its use of the 
connected red band of diamonds in 1938. 
There was evidence that at a distance of 
60 to 65 feet, the two bands appeared similar. 
Plaintiff's band was on its two top grade 
pins. These pins sold at higher prices than 
those of defendant’s. The two marks seem 
to the majority of the court to be confusingly 
similar. The identity of color, of location 
on the pin, of the upper half of the mark— 
all substantiate the trial court’s finding: “We 


ja Although defendant’s counterclaim asserts 
the invalidity of the entire patent, in its brief 
here the defendant asked only ‘‘the invalidation 
of claim 1.”’ 
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find the defendant’s device confusingly like 
the plaintiff's mark. The defendant’s officers 
knew it might be thought so when they 
selected it. There was evidence that their 
composition of it was not only knowing but 
intended to create similarity but we decline 
to comment further.” Defendant contends 
that there could be no confusion between 
the pins because the pins came in boxes with 
the respective maker’s names clearly on 
them; that since there was no confusion 
there could be no infringement; and that no 
evidence of actual deception was presented. 

Upon all the evidence, with all the possible 
conflicting inferences, the majority of the 
court feels required to accept the district 
court’s findings on this disputed fact issue. 
Indeed the majority considers that finding 
the correct view of the evidence, believing 
it in fact impossible to conclude other than 
that defendant adopted its mark because of 
its similarity to plaintiff’s, which was used 
so extensively on plaintiff’s pins. 

On this issue, I dissent. I think, that, for 
the following reasons, defendant did not 
infringe: It is clear, I think, that the pur- 
chasers of pins, who are the owners of 
bowling-alleys, are not confused, for they 
see the pins at close range where they are 
clearly distinguishable. I shall assume, 
purely arguendo, that confusion of users of 
bowling-alleys, who are not purchasers of 
pins, would be sufficient to show infringe- 
ment. But the record evidence shows that 
in fact they are not confused or likely to be: 
The ordinary bowler, so the evidence shows, 
has no preference for Brunswick’s pins. He 
sees the pins only at the end of the alley, a 
distance of 60 to 65 feet. At that distance, he 
cannot distinguish Brunswick’s from Ameri- 
can’s marking. A relatively small fraction 
of bowlers demand Brunswick pins; the only 
evidence on the subject in the record indi- 
cates that such bowlers insist on inspection 
to ascertain that their demands are satisfied. 
The evidence, therefore, discloses neither 
confusion nor likelihood of confusion. It 
follows that the mark, if valid, was not in- 
fringed. By the same token, I should hold 
that there was no unfair competition.” 


3. The Clayton Act Violations *° 


The Federal Trade Commission, on December 
7, 1942, in a proceeding against Brunswick, 
entered a cease and desist order. The Com- 
mission, in findings of fact and conclusions of 
law, held that Brunswick had violated §3 of 


1bJ have not considered the validity of the 
trademark, but I have some doubt on that score. 
American asserts, inter alia, that the mark is 
used by Brunswick to distinguish grades of pins 
and that such use constitutes abandonment, cit- 
ing Columbia Mill v. Alcorn, 150 U. S. 450, 463; 
Lawrence Mfg. Co. v. Tennessee Mfg. Co., 138 
U. S. 537, 547; Amoskeag v. Trainer, 101° Us Ss. 
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the Clayton Act (18 U. S. C. A. § 14) by the 
following conduct: Brunswick had organized a 
promotional plan, known as the ‘Brunswick 
Sweepstakes,’ in the years 1937 and 1938; this 
plan consisted of offering prizes to bowlers who 
entered the ‘‘Sweepstakes’’ and contested there- 
in on bowling-alleys approved by Brunswick for 
that purpose; Brunswick approved only those 
alleys the proprietor of which became a sub- 
scriber to the ‘‘Sweepstakes’’ plan, which in- 
volved a contractual obligation by the proprietor 
to purchase from Brunswick four sets of its 
pins and $15.00 worth of bowling-alley equip- 
ment for each and every alley in his establish- 
ment; such purchases represent the entire 
equipment as needed by such proprietors for 
each of the years 1937 and 1938; a considerable 
number of such proprietors subscribed to that 
plan in those years. 

American, in support of its counterclaim for 
violation of the Clayton Act, offered a certified 
copy of the Commission’s order in evidence. 
The trial judge refused to admit it. The trial 
court erred. Section 5 of the Clayton Act (215 
U.S. C. A, § 16) provides: 


“A final judgment or decree rendered in any 
criminal prosecution or in any suit or proceeding 
in equity brought by or on behalf of the United 
States under the antitrust laws to the effect 
that a defendant has violated said laws shal] be 
prima facie evidence against such defendant in 
any suit or proceeding brought by any other 
party against such defendant under said laws 
as to all matters respecting which said judgment 
or decree would be an estoppel as between the 
parties thereto: Provided, This section shall not 
apply to consent judgments or decrees entered 
before any testimony has been taken.’’ 

Before the Act was amended in 1938, a cease 
and desist order of the Federal Trade Commis- 
sion did not become operative except after the 
entry of an enforcing decree by a Court of Ap- 
peals; the Commission’s order could not then 
be regarded as a ‘‘judgment”’ or ‘‘decree’’ with- 
in the meaning of §5. But now that, pursu- 
ant to the 1938 amendment,? a Commission order 
becomes final, unless judicial review is sought 
within a permitted period, such an order, if 
not reviewed, must be considered a ‘‘judgment”’ 
or ‘‘decree’’ within §5. Here no review was 
sought. 

The Commission’s order, if admitted in evi- 
dence, would have made out a prima facie case 
for American; moreover there was other sup- 
porting evidence. The trial judge erred in not 
admitting it and in not holding that Brunswick 
violated the Act. 

The witness 
“‘Sweepstakes’’ 


Kennedy testified that the 
caused a loss to American in 
the year 1938. He also gave contrary testimony 
on cross-examination.. He was at one time an 
officer of plaintiff, then became an officer of 
defendant, and subsequently became again an 
officer of plaintiff as he was at the time of the 


51; Autoline v. Indian Refining Co., 3 F, (2d) 

457, 464. Brunswick cites Menendez v. Holt, 

128 U. S. 514; Capewell Horse Nail Co, v. 

Mooney, 167 F. 575, aff'd 172 F. 826 (C. C. A. 2). 
[{¢ The portion of the opinion as to violations 

of the Clayton Act was withdrawn on rehearing. 

See opinion on rehearing at end of case.] 
215U. S.C. A. § 45 (g). 
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trial. He was thus within the category of a further movement of said ball.’’ (Emphasis 


‘hostile’? witness. In the circumstances, his 
testimony constitutes sufficient evidence of the 
fact of defendant’s damage. 

To maintain this counterclaim it was not 
necessary for American to show the amount of 
damages with particularity. There should be 
a reference to ascertain this figure. 

Since Brunswick discontinued its ‘‘Sweep- 
stake’ a very considerable time before this 
suit was begun and there is no evidence of a 
proposal to resume it, the trial judge correctly 
denied an injunction. 


4. Costs 


The trial judge has discretion as to costs 
in the trial court. But as our decision 
changes the situation to favor defendant, the 
trial judge should reconsider his decision. 
American, of course, is entitled to costs on 
this appeal. 

Affirmed on plaintiff's appeal; on defend- 
ant’s appeal, affirmed as to defendant’s in- 
fringement of plaintiff's trademark, and 
reversed and remanded as to plaintiff’s vio- 
lation of the Clayton Act. 


[Concurring Opinion] 


CLARK, Circuit Judge (concurring): The 
opinion passes upon only claim 1 of the Heden- 
skoog Patent No. 1.714,310, and therefore leaves 
the other seven claims unassailed. Since, how- 
ever, it tends to leave their status somewhat 
ambiguous and since I believe the patent to dis- 
close invention over the earlier Winn patent, I 
think it desirable to indicate my views. While 
I am never confident I know that worthy artisan, 
the ‘‘mechanic skilled in the art,’’ well/enough 
to speak for him, it does seem to me that Winn 
would have taught him little and, indeed, would 
have given him the wrong clues entirely. I ex- 
pect that had he arrived at the Hedenskoog 
result, it would be more in consequence of his 
general skill, or knowledge of other devices—a 
railroad switch, say, or the tracks of a toy 
electric train—than from what Winn disclosed 
Plaintiff sued only on claim 1 of the patent, for 
the obvious reason that it thought that was 
broad enough to furnish a basis for a claim of 
infringement by defendant’s device, which was 
like Winn’s. To my mind, even the language 
of that claim, read in the light of the specifica- 
tions and the drawings, hardly justifies so broad 
an interpretation, and I should not consider it 
to read directly upon the Winn patent. It de- 
scribes much more than Winn’s ‘“‘vibratable bar 
that receives the impact of a rolling ball 
near one end’’ and retards the ball by being 
“cushioned at the opposite end by air pressure.’’ 
For it first describes a stop above the rails on 
which the returning ball travels and then it adds 
“a member below said stop and mounted for 
movement wnder the weight of the ball for re- 
leasing said ball from said stop and permitting 


added.) That seems to describe the device dis- 
cussed below, not Winn’s single-armed cushion 
retarder. Hence, for my part, I should have 
considered the preferable conclusion to be that, 
construed reasonably strictly according to its 
sense and intent, claim 1 was not invalid, but 
merely not infringed here. 


Since, however, the broader interpretation is 
possible, and other claims are clearly limited, 
so as to support a patent, I shall not press my 
view. But this makes more imperative a sug- 
gestion of the difference I find between the 
patent as thus claimed and the Winn patent. 
As indicated above, the latter shows only a 
single device, consisting of a retarder holding 
back the ball by reason of the pressure cushioned 
at its other end. Obviously the counterpressure 
at the end of the retarder must be exquisitely 
adjusted to the forward force exerted by the ball 
itself, or else it will not operate automatically 
and with precision. If the retarder does not 
hold well enough, the ball will crash thrqugh 
to land ultimately as chance and its force direct; 
if it holds too well, the ball will stop on the 
tracks. But since the pressure of the ball varies 
with its speed and weight, the counterpressure 
should vary at least with the strength of arm 
of the pin boy—which shows why this device has 
been found inoperable when tested. The Heden- 
skoog device, however, has two important parts. 
First is the stop above the rails which com- 
pletely and automatically stops each ball. Then 
there is the device whereby the rails drop 
slightly, because of the weight of the ball, and 
against the pressure of the dashpot below, to 
release the ball from the upper stop and allow 
it to roll to its place of rest, while the rails 
return to their position. This seems as ingenious 
as it was effective and automatic in practice; 
it appears to have taken thirty-five years for its 
development after Winn, with essentially 
nothing worth while in between; and it has 
therefore seemed .an invention to the judges 
who have heretofore considered it. See the 
careful analysis of Judge Barnes in 43 U.S. P. Q. 
10, and of Judge Clancy below, 60 U. S. P, Q. 
295. 


The suggestion that invalidity must follow 
in consequence of a lack of specification of an 
adjustable exhaust port to the dashpot—based 
on the testimony of a witness for plaintiff sepa- 
rated from its context—seems to me unpersua- 
sive. Thus, singled out, the point assumes an 
importance which the obvious nature of the op- 
eration—surely within the ken of our skilled 
mechanic—hardly justifies, Changing air pres- 
sure by varying the size of an air opening is 
not novel; it was in fact completely illustrated 
in Winn, Further, the Hedenskoog device is 
shown to operate against a spring, with also the 
assistance of a fluid. Use of a spring, a fluid, 
the air, or some combination of them, to check 
the descent of the pivoted rails and to return 
them to position after the ball has rolled off, 
seems easily feasible; and clearly some adjust- 
ment of the parts to the operation required must 


3 Story Parchment Co. v. Paterson Co., 282 
U. S. 555, 563-565; Package Closure Corp, v. 
Sealright Co., 141 F. (2d) 972 (C. C. A. 2); cf. 
Kelby v. Directors of the Manhattan Co.,... 
F. (2d) ...(C. C. A, 2, December 18; 1944). 
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be made initially and from time to time there- 
after. Detailed specification of the obvious 
seems unnecessary. Invention is hardly to be 
based, or to depend, upon varying the size of a 
hole to let out air. Of course, the need of such 
adjustment is both much less and much less 
continuous than in the Winn device. 


[Dissenting Opinion] 

EVANS (dissenting in part): I agree with the 
views expressed by the majority except as to 
Plaintiff's liability under the Clayton amend- 
ment to the Sherman Anti-Trust Act. 

I believe the District Court properly excluded 
the order of the Federal Trade Commission. It 
does not fall within that portion of Section 5 
of the Clayton Act quoted in the majority opin- 
ion. It seems to me the order of the Commis- 
sion, final though it may be, is not the kind 
of an order described by said Section 5. It is not 
a ‘‘final judgment or decree rendered in any 
criminal prosecution.’’ Neither is it a ‘‘final 
judgment in any suit or proceeding in equity 
brought by or on behalf of the United States 
under the anti-trust laws.’’ (Proper v. John 
Bene & Sons, 295 Fed, 729; Federal Trade Law 
and Practice, Henry Ward Beer, page 429, foot- 
note 53.) 

As stated by Mr. Beer, ‘‘Under the Wheeler- 
Lea amendments to the F. T. C, Act, Commis- 
sion orders may become final, * * * However 
the present finality of such orders would not 
have affected the decision in the Bene case be- 
cause of the other criteria mentioned by the 
court.’’ 

Aside from these authorities it seems tolerably 
plain to me that the quoted portion of Section 5 
of the Clayton Act does not apply to an order 
of the Federal Trade Commission. 

It was apparently conceded by defendant in 
the argument before the District Court that 
without this evidence there was nothing upon 
which a finding of violation of the Clayton Act 
could be predicated. 

Even if this decree were received in evidence, 
and it created a prima facie case against plain- 
tiff, I am persuaded that the evidence, taken as 
a whole, conclusively overcame this prima facie 
case. 

The only proof of violation of the Act is to be 
found in the evidence of prizes given by plaintiff 
to encourage an interest in the sport of bowling. 
Ordinarily a manfacturer of sports goods would 
not subject itself to liability for violating the 
Sherman Act or the Clayton amendment by 
giving prizes to encourage an interest in athletic 
games. And this is so even though the manu- 
facturer limits its gifts to winners of contests 
which take place on alleys built by the plaintiff 
or to alleys where pins and bowling balls of 
plaintiff's make are exclusively used. 

This is not unlike a case where a _ public- 
spirited citizen of Illinois, the late Governor 
Lowden, annually gave large sums of money, in 
way of prizes, to encourage dairymen to produce 
better and more profitable dairy cows. He 
limited his gifts to those who were raising a 
breed known as the Holstein-Friesian cattle, of 
which he was a breeder. He had a large farm 
whereon he raised this breed of cattle and sold 
his stock to dairy farmers. 


It is not infrequent that rewards or prizes 
are given to encourage athletic competition. The 
prize may be cash or merchandise made by the 
donor. To hold that he and the recipients are 
in a combination to restrain trade or restrict 
competition would constitute, it seems to me, an 
unreasonable extension of the Clayton Act. It 
would be contrary to the purpose of the Act. 
Giving prizes to winners in athletic contests 
would not restrain trade, Such action would en- 
courage athletic activities and thereby increase 
the volume of business in the sporting goods 
used in such games, For this reason, I do not 
think there was a violation of the Clayton Act, 
even though the order of the Federal Trade 
Commission were admissible in evidence in this 
case. 

The Clayton Amendment, like the parent legis- 
lation, the Sherman Act, aimed at an evil which 
burdened the consumers, This burden grew out 
of the lessening of competition or price fixation 
by agreement or action of the dominant figures 
in an industry: Competition, so much sought, is 
traceable to several causes. Advertisement is one 
and a very common stimulator used by competi- 
tors, It promotes rather than stifles competition. 
We may wonder sometimes whether tiresome 
advertising, overdone, doesn’t disgust the pros- 
pective customer rather than animate a desire 
to possess, The general belief is that compe- 
tition is promoted by advertisement. In any 
case, the Clayton Act was not intended to kill 
or to lessen advertisement, a competitive meas- 
ure. Accepting this as a premise and further 
that a prize giver could not be expected to 
advertise a competitor’s product, I conclude 
that the prize giving—particularly as here 
shown, did not supply the basis of a valid suit 
to recover damages -for violation of the Clay- 
ton Act. 

Lastly, let it be said that a prize to encour- 
age an interest in an athletic game, if it accom- 
plishes its purpose, benefits both the prize-giver 
and his competitor. 


On Petition for Rehearing 


In our previous opinion, we treated the 
1938 amendment as to the effectiveness of 
the Commission’s orders as an amendment 
of the Clayton Act. In fact, it merely 
amended the Federal Trade Commission 
Act. We must, therefore, hold that the 
Commission’s order of the Federal Trade 
Commission was correctly excluded. Cf. 
Proper v. John Bene & Sons, 295 Fed. 729. 
Accordingly, the trial judge’s finding that 
Brunswick had not violated the Clayton 
Act must be affirmed.’ 

The court below denied costs to either 
side. On appeal, Brunswick has prevailed 
on the Clayton Act and trademark issues; 
American has prevailed on the question of 
the validity of the patent. We think it ap- 
propriate, therefore, that neither side be 
awarded the costs of the appeal and that 
the district judge’s decision as to costs in 
the court below be affirmed. 


ptt a Sie in gl ee eS ES Se 2 eS 


1 That portion of our previous opinion as to 
violations of the Clayton Act is accordingly 
withdrawn. 
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[157,358] Clark Oil Co., et al., v. Phillips Petroleum Company, et al. 


In the. United States Circuit Court of Appeals for the Eighth Circuit. 


April 11, 1945. 


No. 12,950. 


Appeal from the District Court of the United States for the District of Minnesota. 


Summary judgment for defendants was properly entered on a complaint charging 
that plaintiff gasoline jobbers were obligated to pay 2%4¢ per gallon more for gasoline 
because of a conspiracy by defendant manufacturers and sellers, when plaintiffs admitted 
in a pre-trial conference that the increase in price was passed on to their customers. Right 
of recovery under the Clayton Act is dependent upon pecuniary loss or damage. The 
“fllegal exaction” theory of freight rate cases is not applicable. 


See the Sherman Act annotated, Vol. 1, {| 1640.351. 
Affirming 56 Fed. Supp. 569, reported at {[ 57,294, ante. 
For appellants: Ernest A. Michel (Tom Davis, Carl L. Yaeger and Fred Ossanna 


with him on the brief). 


For appellees: David T. Searls (Vinson, Elkins, Weems & Francis, G. Aaron Young- 
quist, and Fowler, Youngquist, Furber, Taney & Johnson with him on the brief). 


Before GARDNER, THOMAS and JOHNSEN, Circuit Judges. 


[Plaintiffs Appeal from Dismissal] 


GARDNER, Circuit Judge, delivered the 
opinion of the Court: This is an appeal by 
plaintiffs from a judgment dismissing their 
action brought to recover damages for con- 
spiracy in restraint of trade in violation of 
the Sherman Anti-Trust Act of July 2, 1890 
(c. 647, Sec. 1, 26 Stat. 209, Title 15 U. S. 
C. A. Sec. 1). Judgment was entered on 
motion of defendants for summary judg- 
ment, on the ground that the complaint did 
not state facts sufficient to constitute a cause 
of action. As amended, the complaint dis- 
closes the following pertinent facts. 


[Facts Disclosed by Complaint] 


Plaintiffs at all times in the complaint 
mentioned were jobbers of gasoline, oils 
and allied products. They buy in large quanti- 
ties and resell to service station operators, 
who in turn sell to the consuming public. 
Defendant Phillips Petroleum Company sup- 
plied plaintiffs with the products used in 
their business. Other named defendants are 
manufacturing shippers and sellers of gaso- 
line in the States of Michigan, Wisconsin, 
Minnesota, North Dakota, South Dakota, 
Iowa, Indiana, Missouri and Kansas. These 
named states comprise one of the great 
marketing zones or areas for gasoline in the 
United States. the area being commonly 
known as the Standard of Indiana territory. 
or the Mid-Western area. The handling and 
marketing of their products by the various 
defendants is in interstate commerce. De- 
fendants, beginning in 1932 and continuously 
thereafter, conspired together to raise and 
did raise the spot market tank car prices 
of gasoline in the Mid-Western area, which 
included gasoline sold to plaintiffs, by ap- 
proximately 2%4¢ per gallon higher than it 


would have been had not the price been: 


{ 57,358 


artificially set. United States v. Socony- 
Vacuum Oil Co., et al., 310 U. S. 150. During 
the times in the complaint mentioned plain- 
tiffs purchased from the Phillips Petroleum 
Company some 6,273,660 gallons and they 
seek treble damages, costs of suit and reason- 
able attorneys’ fees, which are recoverable 
by “any person who shall be injured in his 
business or property by reason of anything 
forbidden in the anti-trust laws.” 15 U. S. 
C. A. Sec. 15. It is alleged that the exaction 
damaged plaintiffs by a sum equal to 2%4¢ 
per gallon purchased during the life of their 
contract with the Phillips Petroleum Com- 
pany. The “spot market tank price” was 
determined by plaintiffs’ contract with the 
Phillips Petroleum Company, the contract 
being attached to and by appropriate refer- 
ence made a part of the complaint. Subject 
to certain contingencies not here material 
the Phillips Petroleum Company in effect 
guaranteed the plaintiffs a margin of 3%4¢ 
per gallon of profits on its gasoline handled 
by them. 


[Pre-trial Conference] 


A pre-trial conference took.place for the 
purpose of clarifying the legal theory of 
damages upon which plaintiffs were pro- 
ceeding. At that conference the following 
statements and admissions were made: 


“Mr. Searls (counsel for defendants): It is 
my understanding, if the Court please, that 
Mr. Michel (counsel for plaintiffs) will state his 
claim of damages under the last complaint filed 
in this cause. 

* £ # 

“Mr. Michel: Mr, Searls, may I inquire at 
this time if it will not be admitted that the 
transaction in question was one in interstate 
commerce ? 

“Mr. Searls: The defendant does not ques- 
tion the fact that the gasoline purchased by the 
plaintiff in this case was shipped to them in 
interstate commerce. 
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“Mr. Michel: In response to the question of 
Mr. Searls, and also in view of the fact that an 
informal discussion was had with the Court 


today, I state that the position of the plaintiff. 


in this case is that upon proof of the conspiracy 
alleged in the complaint and upon further proof 
that the conspiracy caused an increase in the 
price of gasoline of approximately two and one- 
quarter cents per gallon, or whatever figure the 
evidence might show, that when that showing 
has been made the plaintiff has proven his 
cause of action, and that what the plaintiff later 
did with the "gasoline it purchased, or what 
became of it, is not material once the conspiracy 
and the overcharge under the conspiracy has 
been shown and established by the evidence. 
Now does that cover the point? 

“Mr. Searls: I think that covers it. It is my 
understanding, Mr. Michel, that you are not 
claiming under this complaint that your margin 
of profit was lessened on gasoline bought and 
resold. 

“Mr. Michel: That is correct, Mr. Searls, we 
are proceeding here upon what has been called 
in this proceeding and in the brief the ‘illegal 
exaction theory,’ that a cause of action existed 
immediately upon the conspiracy taking effect 
and increasing the price which the plaintiff had 
to pay for its gasoline over what it would have 
had to pay but for the existence and the carry- 
ing out of the conspiracy. 

“Mr. Searls: It is correct to say that your 
claim of damages is based on gasoline that was 
bought and in fact resold in the ordinary course 
of business? 


“Mr. Michel: Yes.’’ 


[Judgment for Defendants and Appeal 
by Plaintiffs] 


The trial court on the amended complaint 
and the pre-trial record, sustained the mo- 
tion of defendants for a summary judgment 
in their favor. On this appeal the only ques- 
tion presented is whether the amended com- 
plaint, alleging that plaintiffs were obligated 
to pay 2%4¢ per gallon more for gasoline 
because of a completed conspiracy by the 
defendants, supplemented by the pre-trial 
admissjons by the parties that plaintiffs who 
were jobbers sold the gasoline in the usual 
course of business without loss of the margin 
of profit guaranteed by their contract with 
the Phillips Petroleum Company, warranted 
the court in entering summary judgment in 
favor of defendants. It is the contention of 
defendants that as plaintiffs were middle- 
men and jobbers, no damages resulted to 
them as it appears that the gasoline was all 
sold in due course and that the increase in 
price was passed ou to their customers. 


[Compensation Is Object of Damages] 


Plaintiffs are seeking, not compensation 
for damages suffered by defendants’ illegal 
acts, but profits because of said acts. Wrong 
without damages or damage without wrong 
does not constitute a cause of private action, 
and it is not the purpose or intent of the 
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law that damages shall be recoverable by 
two where only one has suffered injury. The 
Sherman Act and the Clayton Act afford 
a cause of action for those suffering damages. 
In their provisions for damages they embody 
both punitive and compensatory damages 
but no recovery can be had unless a case for 
compensatory damages is made. In the event 
of compensatory damages, then automatically 
the punitive damages follow. As said by us 
in Michelson v. Nebraska Tire & Rubber Co. 5 
63 F. 2d 597: 


‘“‘The primary object of an award of damages 
in a civil action is just compensation, indemnity, 
or reparation for the loss or injury sustained.” 


[Authorities Cited] 


Plaintiffs’ right to recover from defendants 
is dependent upon both the buying and 
selling prices. Plaintiffs rely strongly upon 
the authority of Southern P. Co. v. Borne 
Taenzer Lbr. Co., 245 U. S. 531, and Adams 
uv, Mills, 286 U. S. 397. These were cases 
brought under the Interstate Commerce Act 
to recover freight overcharges. The same 
authorities were cited and considered by 
this court of Twin Ports Oil Co. v. Pure Oil 
Co., 119 F. 2d 747, In the opinion in that 
case it is said: 


“There was Cox’s testimony, however, that, 
as a result of this buying program, the tank 
car prices of gasoline had been raised by a lit- 
tle over two cents per gallon. Of course, this 
could in any event result in no damage to ap- 
pellant, absent proof that its selling price was 
not correspondingly increased, and particularly 
since its contract with appellee protected the 
stability of its margins. Therefore, appellant 
was constrained to base its claim to recover 
upon rules announced in cases involving funda- 
mentally differing enactments and distinctive 
grounds for relief. In this connection its coun- 
sel cite specifically Southern Pacific Company 
et al. v. Darnell-Taenzer Lumber Company, et 
ah, 245%USS: 531,938 S. Ct.1186, 62) 5 Hdn451, 
and Adams v. Mills, 286 U. S. 397, 52S. Ct. 589, 
76 dae EG 14 yee 

“The mere fact that the existence of a con- 
spiracy to raise prices is established is not suf- 
ficient ipso facto, to support a judgment for 
damages under the Sherman Act. This statute 
differs materially in its provisions from those 
of the Interstate Commerce Act which insure 
definite and specific recoveries for departures 
from published tariffs, and from payments of 
unreasonable and discriminatory freight rates. 
It is to be noted that here a recovery is sought 
for triple damages, a privilege that immediately 
suggests necessary definiteness in the basis of 
damages as attributable to the violation we the 
Federal Act.’” 


[Recovery Under Clayton Act Dependent 
Upon Pecuniary Loss] 


The Interstate Commerce Act makes it 
incumbent upon the common carrier to pub- 
lish rates and so that there shall be no 
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preferences nor discriminations, the carrier 
is required to charge the rate as published 
and the shipper is required to pay that rate. 
If there has been an overcharge the excess 
may be recovered by the person paying the 
freight and this, under the Act, may be 
done as a matter of law without reference 
to pecuniary loss. Right of recovery under 
the Clayton Act, however, is dependent upon 
pecuniary loss or damage. In the excess 
freight rate cases plaintiff may recover the 
excess over the tariff rate, not as damages 
but as overcharges. In Pennsylvania R. Co. 
v. International Coal Mining Co., 230 U. S. 
184, the court said: 

‘““* * * But the .English courts make a clear 
distinction betwen overcharge and damages, and 
the same is true under the commerce act. For 
if the plaintiff here had been required to pay 
more than the tariff rate, it could have recovered 


the excess, not as damages, but as overcharge 
s* * = 


Under the Clayton Act the right is not 
confined to persons in privity with the wrong- 
doer, but is given to anyone who has suffered 
injury to his business or property by reason 
of the wrongful acts. Under this law a civil 
action may be maintained for “threefold the 
damages by him sustained.” The right bot- 
tomed on the Interstate Commerce Act to 
recover the excess of freight paid over that 
specified in the published tariff, bears little 
analogy to the right to recover treble damages 
under the anti-trust laws. It more nearly 
resembles the right to recover damages con- 
ferred by Section 8 of the Act to Regulate 
Commerce. Speaking of the right to recover 
damages under the anti-trust law, the Su- 
preme Court in Keogh v. Chicago and North 
Western Railway Company, et al., 260 U. S. 
156, said: 

‘““* * * Under Section 7 of the Anti-Trust Act, 
as under Section 8 of the Act to Regulate Com- 
merce, Pennsylvania R. R. Co. v. International 
Coal Mining Co., 230 U. S. 184, recovery can not 
be had unless it is shown, that, as a result of 
defendants’ act, damages in some amount sus- 
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ceptible of expression in figures resulted. These 
damages must be proved by facts from which 
their existence is logically and legally inferable. 
They cannot be supplied by conjecture. To 
make proof of such facts would be impossible in 
the case before us. It is not like those cases 
where a shipper recovers from the carrier the 
amount by which its exaction exceeded the legal 
rate.’’ 


Though an action to recover a freight 
overcharge is in the nature of a tort (Lewts- 
Simas-Jones Co. v. Southern Pacific Co., 283 
U. S. 654), yet the amount of damages 
recoverable is fixed or is at least susceptible 
of being made certain by mathematical cal- 
culation, and hence, they are liquidated dam- 
ages. On the other hand, an action to recover 
treble damages under the Clayton Act is 
based upon tort and the amount of com- 
pensatory damages which may be recovered 
can not be determined and is not fixed by 
statutory provisions, but the damages are 
unliquidated. 

We think the decision of the trial court is 
in accord with the authorities. Farmers Coop. 
Oil Co. v. Socony-Vacuum Oil Co., et al., 
8 Cir., 133 F. 2d 101; Northwestern Oil Co. 
v. Socony-Vacuum Oil Co., et al., 7 Cir., 138 
F. 2d 967; Leonard v. Socony-Vacuum Oil Co., 
D. C.,, 42 F. Supp. 369; H. E. Miller Oil Co. 
v. Socony-Vacuum Oil Co., D. C. 37 F. Supp. 
831; Gabbert, et al. v. Atchison, T. & S. F. Ry. 
Co., 5 Cir., 93 F. 2d 562; Keogh v. Chicago 
& North Western Ry. Co., supra. As the action 
to recover treble damages is not for the 
amount of the overcharge exacted, the “illegal 
exaction theory” of the freight rate cases 
is not applicable. 


[Judgment for Defendants Affirmed] 


There being no basis for the recovery of 
compensatory damages, we are of the view 
that the trial court was correct in entering 
summary judgment in favor of the defend- 
ants, and the judgment appealed from is 
therefore affirmed. 


[57,359] Phil Howe, David A. Howe and Joanne B. Howe, copartners trading as 
Howe & Company v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Ninth Circuit. 


April 4, 1945. 


No. 10,486. 


Upon petition to review and set aside an order of the Federal Trade Commission. 


. A Federal Trade Commission order prohibiting use of the words “Hollywood” or 
“Favorite of the Stars” in connection with the sale of cosmetic preparations which are not 
manufactured in Hollywood, California, is afirmed, when there was sufficient evidence that 
a substantial portion of the purchasing public and persons in the cosmetic trade associated 
such a label with the motion picture colony and thought that the cosmetic preparations 
were manufactured there; that a Hollywood origin in cosmetic preparations was a busi- 
ness asset; and that the cosmetic preparations were riot recognized by the actresses of 
Hollywood as being of superior quality. The order is amended by inserting after the 
words “Hollywood, California”, the parenthetical sentence: (The term “Hollywood, Cali- 
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fornia,” as used herein, means the entire city of Los Angeles, California, and those 
adjacent or contiguous independent municipalities which are generally regarded as com- 
prising the Los Angeles metropolitan area, such as Culver City, Beverly Hills, Glendale 


and Santa Monica.) 


See Federal Trade Commission Act annotations, Vol. 2, {| 6650.845. 
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Amending and affirming Federal Trade Commission’s cease and desist order in Dkt. 


For petitioners: Edward Starin, Washington. 


For respondent: W. T. Kelley, Chief Counsel, Joseph J. Smith, Jr., Ass’t Chief Coun- 
sel, Jno. W. Carter, Jr., Spc. Att’y., Federal Trade Commission. 


Before GARRECHT, MATHEWS, HEALy, Circuit Judges. 


[Petitioner Engaged in Sale of Cosmetic 
Preparations] 


GarRECHT, Circuit Judge: The petitioners, 
Phil Howe, David A. Howe, and Joanne B. 
Howe, trading as Howe and Company, are 
and have been engaged in the sale and dis- 
tribution of cosmetic preparations. The 
preparations when sold are transported 
from their place of business in Seattle, 
Washington, to various other states of the 
United States and in the District of Colum- 
bia. For the purpose of inducing the pur- 
chase of the cosmetics, the petitioners use 
the trade name “Hollywood” and the legend 
under that “Favorite of the Stars.” Of the 
some twenty items sold by the petitioners, 
only three are obtained from sources in 
Hollywood, although more than 52% of the 
firm’s purchases consist of the three items 
manufactured in Hollywood, and as to such 
items the trade name is not inhibited. 


[Use of Word “Hollywood” in Connection 
with Sale of Cosmetic Found 
Misleading] 


The Federal Trade Commission after 
considering the evidence found that the 
word “Hollywood” when used to designate 
cosmetic preparations is associated by a 
substantial portion of the purchasing pub- 
lic with the motion picture industry and is 
understood as indicating that the cosmetics 
are manufactured there and are used by 
Hollywood stars, which is further strength- 
ened by use of the legend ‘“‘Favorite of the 
Stars.” The Commission found that the 
use of the word “Hollywood” was deceptive 
and misleading, and concluded such decep- 
tion to constitute unfair practice within the 
meaning of the Federal Trade Commission 
Act. 


[Use of Misleading Words Prohibited] 


An order was issued to cease and desist 
from using the word “Hollywood” to desig- 
nate any product which is not in fact manu- 
factured in Hollywood, California, or using 
the words, “Favorite of the Stars.” The 
other matters contained in the order have 
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been complied with and are not in issue 


here. 
[Review of Order Sought] 


The petitioners have asked this court to 
review the order of the Federal Trade Com- 
mission. 


[Findings Conclusive if Supported by 
Evidence] 


If the findings are supported by evidence, 
they are conclusive, and the order must 
be affirmed. Federal Trade Commission 


Act, §5, 15 U. S.C. A. §45 (c). 


[Testimony as to Interpretation of Labeling 
of Cosmetic Preparations] 


Witnesses testified that the label “Howe’s 
HOLLYWOOD, favorite of the Stars” gave 
the impression that it was a Hollywood 
preparation and was endorsed by the stars 
of motion pictures. Two other witnesses 
testified that they would interpret it to mean 
that the product was used by the movie 
stars. Another testified that Hollywood is 
one city in the world most every one knows 
and it is outstanding because of the motion 
picture industry, and the label “Hollywood, 
favorite of the Stars” could only mean that 
it was a product of Hollywood aid used 
and preferred by the stars. There was 
other testimony that the legend “Favorite 
of the Stars” meant certain Hollywood ac- 
tresses favored it. Another witness said 
“that the word ‘Hollywood’ used in connection 
with any aid to beauty or cosmetics has more 
significant meaning than the word ‘Hollywood’ 
used in other lines of products and has more 
value.”’ 


A great many witnesses testified on be- 
half of the Commission and on behalf of the 
petitioners. To some of these witnesses the 
word “Hollywood” had no particular signi- 
ficance. However, a substantial portion of 
the purchasing public and persons in the 
cosmetic trade’associated the label with the 
motion picture colony and thought the cos- 
metics were manufactured there. There 
was also evidence that a Hollywood origin 
in a cosmetic product was a business asset. 
The evidence showed also that the prepara- 


q 57,359 


57,754 


tions in question were not recognized by 
the actresses of Hollywood as being of 
superior quality. 


[Finding that Advertisement Was Misleading 
Has Rational Basis] 


In the case of Stanley Laboratories, Inc. v. 
Federal Trade Commission, 138 F. 2d 388, this 
court found that the use of the words 
“M. D.” in marketing a douche was a de- 
ception attempting to capitalize on the prestige 
of the medical profession. In the cosmetic 
field, a parallel endorsement would be that 
of actresses of Hollywood. It was reason- 
able therefore to find the advertisement mis- 
leading and deceptive, and where there is a 
rational basis for the conclusion of the ad- 
ministrative body, our duty is ended. 
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[Order Prohibiting Misleading Advertise- 
ments in Sale of Cosmetic Preparation 
Amended and Affirmed) 


The motion to insert after the words 
“Hollywood, California” in the order, the 
parenthetical sentence: (The term “Holly- 
wood, California,” as used herein, means 
the entire city of Los Angeles, California, 
and those adjacent or contiguous inde- 
pendent municipalities which are generally 
regarded as comprising the Los Angeles 
metropolitan area, such as Culver City, 
Beverly Hills, Glendale and Santa Monica.), 
is hereby granted and the order as amended 
is affirmed and must be so enforced. 


Affirmed. 


[157,360] American Optical Company v. New Jersey Optical Company, et al. 


In the District Court of the United States, District of Massachusetts. 


No. 1583. December 15, 1944. 


Civil Action 


A unit sale requirement in a patent license agreement relating to a patent which covers 


only part of the unit may well be found by a jury to be reasonable where there is danger 
of substitution of parts of inferior quality or workmanship, as in the case of optical frames. 
The principles developed in non-patent cases under Section 3 of the Clayton Act are 
applicable. 

See the Sherman Act annotations, Vol. 1, | 1270.401. 


Royalties payable under a patent license agreement may be measured by the sales of 
the completed units contemplated to be manufactured under the patents involved even 
though such sales include items not embodied in the patent claims. 

See the Sherman Act annotations, Vol. 1, | 1270. 


A patentee may include foreign as well as domestic territorial restrictions in patent 
license agreements. 


See the Sherman Act annotations, Vol. 1, | 1270. 


For plaintiff: Brooks Potter, and Choate, Hall & Stewart, Boston, Mass.; John L. 
Hall, Frederick H. Nash, and Marcien Jenckes; Hector M. Holmes, Boston, Mass. 


For defendant: John M. Russell, Charles B. Rugg, Edward B. Hanify, Boston, Mass., 
of Ropes, Gray, Best, Coolidge & Rugg; Daniel V. Mahoney, and Morris D. Jackson, New 
York, N. Y.; Thurman Arnold, Assistant Attorney General, Washington, D. C., Samuel S. 
Isseks and Irving B. Glickfeld, Special Assistants to the Atty. Gen., New York, N. Y., for 


U. S. Applicant for Intervention; Melville C. Williams, Special Attorney for U.S. Appli- 


cant for Intervention. 
Opinion 
[Motion for Summary Judgment] 


SWEENEY, J.: This is a motion for sum- 
mary judgment dismissing the plaintiffs’ 
complaint. The original action was brought 
by the American Optical Company in the 
Municipal Court of the City of Boston to 
recover unpaid royalties under certain patent 
license and sub-license agreements. The de- 
fendant, after removal of the cause to this 
Court because of diversity of citizenship, 
interposed an answer denying liability for 
the royalties on the ground that the agree- 
ments were invalid as part of a conspiracy 
unlawfully to monopolize and restrain trade 
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in violation of the Sherman Act. The answer 
also included a counterclaim for treble dam- 
ages. Defendant later amended its answer 
to allege the invalidity of all the patents 
covered by the licenses. Trial of the case 
on the merits has been postponed so that 
war production will not be impeded. The 
defendant now moves for summary judg- 
ment dismissing the action on the ground 
that illegality of the license agreements is 
apparent on the face of the complaint. 


[Ful-Vue License] 


Both plaintiff and the defendant are manu- 
facturers of spectacle frames and mountings. 
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The license agreements involve three groups 
of patents of which the American Optical 
Company alleges it is owner or exclusive 
licensee. The first license agreement (here- 
inafter referred to as the Ful-Vue license) 
was entered into May 25, 1934, and author- 
izes the New Jersey Optical Company to 
make, use and sell the inventions covered 
by two U. S. patents—the Emons, re-issue, 
No. 17994, and the Smith, re-issue, No. 17996. 
Defendant maintains that this license agree- 
ment is illegal on its face because of the 
following provisions contained therein: 
“The Rimmed Type Of Spectacle Unit shall in- 
clude a front having two end pieces and also 
a pair of temples. The fronts and temples may 
be either assembled or unassembled as long as 
the component parts of each complete unit are 
delivered in one shipment. Fronts suitable for 
use in making complete units embodying the 
same patent inventions are not to be sold sep- 
arately without tempies. The Rimless Type Of 
Spectacle Unit shall include a pair of end pieces 
and a pair of temples. The component parts 
of each unit shall be delivered in one shipment. 
Temples only for rimmed or rimless units may 
be sold as such for replacement parts.’’ 


It is contended by the defendant that 
“fronts” used in the rimmed type unit are 
not patented and that the plaintiff is using 
the Emons and Smith patents to restrain 
competition in the marketing of unpatented 
fronts. The same contention is made in re- 
gard to the temples and end pieces used in 
the rimless type mountings, with the further 
allegation that royalties in the sum of $246.06 
were charged on Ful-Vue temples and ends, 
said temples and ends not being patented. 
In addition, New Jersey Optical asserts that 
the Ful-Vue license agreement is illegal be- 
cause of the requirement imposed therein 
that the defendant “will not sell the inven- 
tions covered by said patents in England, 
North Ireland, France, and Germany”. Such 
a geographical limitation, it is maintained, is 
an evident violation of the Sherman Act (15 


WeSxG..Seci#). 


[Numont License] 


The second license agreement (hereinafter 
referred to as the Numont license) was en- 
tered into September 13, 1939, and covers 
the Uhlemann patent No. 2,108,875, and the 
subsequent Uhlemann patents Nos. 2,164,557 
and 2,188,380. This agreement provides for 
rovalty payments on Numont Ful-Vue Semi- 
Rimless Frames. The defendant contends 
that every claim under the Uhlemann patent 
No. 2,108,875 includes a pair of lenses as an 
element and that the plaintiff has no patent 
rights under this patent on a Frame inde- 
pendently of the lenses. The defendant also 
asserts that since the Numont license pro- 
vides that all devices manufactured under 
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its authority shall embody the Smith and 
Emons patents, supra, the invalidity of the 
Ful-Vue agreement infects the Numont agree- 
ment. The result, it is alleged, is a re- 
straint of competition in the marketing of 
unpatented frames. 


[E-Z-Mont License] 


The third license agreement (hereinafter 
called the E-Z-Mont license) was entered 
into November 28, 1940, and covers the 
Nerney patents Nos. 1,747,904 and 1,984,541, 
and an application which became Snavely 
patent No. 2,236,304. No allegedly illegal 
provisions are found in the terms of the 
E-Z-Mont license itself but the defendant 
maintains that the illegal elements in the 
Ful-Vue agreement have also become a part 
of the E-Z-Mont agreement, making the 
latter equally invalid as a further restraint 
of competition in unpatented fronts of 
rimmed type spectacle units, and temples 
and end pieces of rimless type spectacle 
units. 


[Cases Cited and Discussed] 


The defendant bases its motion for sum- 
mary judgment primarily on the decision of 
the United States Supreme Court in Mercoid 
Corporation v. Mid-Continent Investment Co., 
320 U. S. 661. This was a suit brought by 
Mid-Continent against Mercoid for con- 
tributory infringement of a patent on a do- 
mestic heating system composed of three 
main elements—a motor-driven stoker, a 
room thermostat and a combination stoker 
switch. The claims of the patent were com- 
bination claims but the stoker switch was 
itself unpatented. Mid-Continent granted an 
exclusive license to Minneapolis-Honeywell 
to make, use and sell the combination patented 
system. Neither Mid-Continent nor Minne- 
apolis-Honeywell manufactured or installed 
heating systems under the combination patent. 
The royalty payments under the license were 
based upon sales of the stoker switch, and 
Minneapolis-Honeywell granted the right to 
use the combination patent only when the 
user purchased the necessary combustion 
stoker switches from Minneapolis-Honeywell 
or its sub-licensees. The alleged contribu- 
tory infringement occurred when Mercoid 
manufactured and sold its own combustion 
stoker switches for use in the patented com- 
bination. Mercoid filed a counterclaim charging 
Mid-Continent and Minneapolis-Honeywell 
with conspiracy to extend the patent monopoly 
to include an unpatented appliance in viola- 
tion of the anti-trust laws. The Supreme 
Court denied relief for contributory infringe- 
ment because of complainant’s misuse of the 
patent to secure a limited monopoly of the 
unpatented stoker switches. 
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The actual holding in this case does not 
extend the doctrine of the invalidity of cer- 
tain restrictive licensing agreements greatly 
beyond the limits established by the decided 
cases. It is basically a reaffirmation, of 
earlier decisions. Carbice Corp. v. American 
Patents Corp., 283 U. S. 27; Leitch Mfg. Co. 
v. Barber Co., 302 U. S. 458; Morton Salt Co. 
v. G. S. Suppiger Co., 314 U. S. 488; B. B. 
Chemical Co. v. Ellis, 314 U. S. 495. Its 
significance lies chiefly in the application of 
the doctrine to the field of combination patents, 
where “the unpatented device is part of the 
patented whole”, 320 U.S. p. 667. But this 
extension concerns the nature of the rela- 
tionship of the patented to the unpatented 
device. There is no enlargement of the scope 
of the activities which are to result in judi- 
cial condemnation. 


On analysis, none of the authorities cited 
above warrants a holding by this Court that 
the licensing agreements between American 
Optical and New Jersey Optical are illegal. 
In all of the above cited cases the licensor 
granted licenses under its patent only on 
condition that the licensee purchase from 
the licensor, or its sub-licensees, some un- 
patented device. Furthermore, the respec- 
tive licensors were deriving their profits 
substantially from the sale of the unpatented 
device, rather than from the sale or licensing 
of the patented article itself. In the licensing 
agreements now under consideration there 
is no requirement that New Jersey Optical 
purchase anything from American Optical. 
There is no evidence that the allegedly ob- 
jectionable provisions in the agreements were 
inserted to promote sales by the plaintiff of 
unpatented parts. 


The other cases relied on by the defendant, 
which were decided before the Mercoid case, 
are also distinguishable on their facts. Na- 
tional Lock Washer Co. v. George K. Garrett 
Co., 137 F. (2d) 255, involved an agreement 
by the licensees not to manufacture any 
other form of non-tangling washers except 
those covered by the license. The agree- 
ment was condemned for misuse by the li- 
censor of the patent monopoly to suppress 
competition in goods not covered by the 
patent. There is no such suppression by 
American Optical in the agreements under 
consideration here. New Jersey Optical re- 
mained free to obtain the unpatented parts 
for the complete spectacle units anywhere it 
wished. The requirements as to quality 
standards in the agreements were not to 
suppress competition, but to promote a legiti- 
mate business interest of the licensor. As 
long as the product as a whole was approved 
New Jersey was under no restriction as to 
the type of unpatented parts it could use. 
There is no indication that American Optical 
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utilized its approval rights to effect the re- 
sult condemned in the National Lock Washer 
case. 

Barber-Colman Co. v. National Tool Co., 
136 F. (2d) 339 may also be distinguished. 
This involved a license agreement which at- 
tempted to use a machine patent and a process 
patent to control the selling price of tle 
unpatented products of the machine. There 
is no such plan in the case at bar. 


In the Mercoid case there is some broad 
language which might justify the application 
of the restrictive licensing doctrine to other 
situations than the one then before the 
Court. Mr. Justice Douglas, speaking for 
the majority, stated that, “the necessities or 
convenience of the patentee do not justify 
any use of the monoply of the patent to 
obtain another monopoly. The fact that the 
patentee has the power to refuse a license 
does not enable him to enlarge the monopoly 
of the patent by the expedient of attaching 
conditions to its use.” 320 U. S. p. 666. 
There is language in similar vein that if 
“the restraint is lawful because of the patent, 
the patent will have been expanded by con- 
tract”. 320 U. S. p. 667. These statements 
re-echo like attitudes in the earlier decisions. 
Carbice Corp. v. American Patents Corp., 
supra, p. 33; Morton Salt Co. v. Suppiger Co., 
supra, p. 491; Ethyl Gascline Corp. v. United 
States, 309 U.S. 436, 456. 


That such language indicates a willingness 
to extend the Mercoid doctrine beyond the 
precise facts involved therein, this Court is 
ready to agree. But it is doubtful that the 
extension is meant to encompass the situa- 
tion in the instant case as long as United 
States v. General Electric Company, 272 UV. S. 
476, 490, remains in authority. This case, 
taken in conjunction with the Mercoid case, 
leaves an undefined residuum of valid restric- 
tive licensing agreements which are reason- 
ably adapted to exploit the patent monopoly. 
A restriction is not invalid per se merely 
because it is part of a patent license agree- 
ment. Reasonabieness of the provisions, 
both from the viewpoint of the licensor’s 
business needs and the public interest, is 
relevant on the question of illegality. 


[Requirement of Unit Sale May 
Not Be Unreasonable] 


In the Ful-Vue license agreement there is 
a requirement that fronts cannot be sold 
separately without temples, and we may as- 
sume, as the defendant contends, that fronts 
are not within the patent claims. Such a 
provision hardly falls within the purview of 
the Mercoid doctrine. The licensee is not 
compelled to purchase fronts from American 
Optical or from any other source. New Jer- 
sey Optical may make its own fronts. The 
provision is not designed to promote sales 
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of fronts by the licensor, or to otherwise 
produce pecuniary advantage except by rea- 
son of the maintenance of proper quality 
standards for the product as a whole. Ameri- 
can Optical has a substantial investment in 
the Ful-Vue frame for which high quality 
standards have already been established. 
Where there is danger of substitution of 
temples of inferior quality or workmanship, 
which at times occurs in the optical industry, 
the imposition of the requirement of unit 
sale may well be found by a jury to be not 
unreasonable. The principles developed in 
non-patent cases under Section 3 of the Clay- 
ton Act (15 U. S. C,, Sec. 14) should be 
applicable here. Federal Trade Commission 
v. Sinclair Refining Co., 261 U. S. 463 (1923) ; 
Pick Mfg. Co. v. General Motors Corporation, 
80 F. (2d) 641, affirmed 299 U. S. 3. The 
provisions with respect to the rimless type 
spectacle unit serve essentially the same 
purpose, and are equally without the legiti- 
mate scope of the Mercoid doctrine. 


[Test of Reasonableness Applicable to 
Numont and E-Z-Mont Licenses] 


If the Ful-Vue license provisions are in- 
corporated into the Numont agreement, as 
the defendant maintains, the Numont license 
is not thereby invalidated since the Ful-Vue 
restrictions may be found by a jury to be 
neither unreasonable nor unlawful. It is 
unnecessary for the purposes of this motion 
to decide whether such a construction should 
be placed upon the terms of the Numont 
agreement. 

The E-Z-Mont license has no requirement 
that the devices manufactured under it shall 
embody the inventions covered by the Smith 
and Emons Ful-Vue patents. Even if such 
a condition were imposed on the licensee the 
license would not thereby become illegally 
restrictive since the test of reasonableness 
used in regard to Ful-Vue is equally ap- 
plicable to E-Z-Mont structures. 


[Interpretation of Patent Claims a Question 
of Law for Court] 


Inasmuch as the Mercoid decision is deemed 
inapplicable to the case at bar it is unneces- 
sary to interpret the meaning of all of the 
patent claims here involved. But the de- 
fendant contends that illegality is to be 
found in the assessment of $246.06 as royal- 
ties on Ful-Vue temples and ends which are 
claimed to be unpatented as such. Defendant 
makes a similar contention in regard to 
royalties of $19.74 due under the Numont 
license on 987 Numont Ful-Vue semi-rimless 
frames. It is alleged that every claim of 
Uhlemann patent No. 2,108,875 includes a 
pair of lenses as an element and that Ameri- 
can Optical has no rights under this patent 
on a frame independently of the lenses. 
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In the usual infringement case where the 
validity or scope of the patents is in issue 
the question cannot be decided without the 
aid of expert testimony and reference to file 
wrappers and prior art. Such an issue is not 
rightly disposed of by summary judgment. 
E. W. Bliss Co. v. Gold Metal Process Co., 
47 F. Supp. 897; Weil v. N. J. Richman Co., 
34 F. Supp. 401. However, the question be- 
fore this Court relates not to the scope but 
to the construction or interpretation of the 
patent claims, 7. e., whether a given element 
is or is not included within the claim. De- 
termination of the meaning of the patent 
claims can be made from the face of the 
instrument, as in a written contract. This 
involves questions of law for the Court, not 
of fact for a jury. Coupe v. Royer, 155 U. S. 
565; Singer Mfg. Co. v. Cramer, 192 U. S. 265. 


[Rimless Endpieces Covered by Patent* 
Whether or Not Combined 
with Lenses] 


Emons, re-issue, No. 17,994, covers two 
types of spectacles, the rimmed type and the 
type without rims, known as rimless mount- 
ings. The defendant maintains that the rim- 
less type of spectacle unit is defined in the 
Ful-Vue agreement as including a pair of 
endpieces and a pair of temples, and that 
the defendant is required as a condition of 
its license under the Smith and Emons patents 
to pay royalties in the sum of $246.06 on the 
temples and endpieces. Defendant further 
contends that since the temples and end- 
pieces as such are not patented American 
Optical is using the patents to restrain com- 
petition in the marketing of unpatented articles. 
This contention is based upon a construc- 
tion of claims 4 and 7 of the Emons patent 
which includes lenses as an element, thus 
leaving endpieces and temples of the rim- 
less type uncovered by Emons claims except 
in combination with other elements. 

Such an interpretation is not sustainable. 
Rimless endpieces with stationary hinged 
means with inclined axes are covered by the 
claims whether or not the endpieces are 
combined with lenses. The endpieces repre- 
sent the heart of the invention. They are 
so constructed as to be useful only when 
attached to a lens above the level of the eye 
in the completed spectacle. Mention of the 
lenses in the claims is for the purpose of pro- 
viding a reference point for the meridians 
and the angle of the hinged axes. The 
lenses are not imported into tiz patented 
structure, but merely serve as a medium for 
describing the position and function of the 
parts which are claimed. Reference to other 
parts of aclaim for the purpose of describing 
operational techniques does not incorporate 
such parts as elements in the claimed structure. 
Wailham Mfg. Co. v. United Shoe Machinery 
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Corp., 316 U. S. 364. This interpretation of 
the claims accords with the practice in the 
industry of selling the frames and mountings 
without lenses. Lenses are ground to indi- 
vidual prescription usually by wholesale dis- 
tributors or ophthalmic dispensers. 


[Royalties May Be Measured by 
Sales of Completed Units] 


Whether the temples are within the patent 
clainrs of the rimless type is immaterial. If 
the temples are within the claims and the 
lenses are not, there is no illegality in the 
exaction by the plaintiff of royalties thereon. 
If the temples are not within the claim, 1. e., 
if they merely describe the operation of the 
hinged means, there is still no illegality. 
Computation of royalties on this basis is to 
adopt a convenient unit of measurement. 
Total royalty payments are not increased, 
and no royalties are exacted on unpatented 
temples, if they are in fact unpatented. Royal- 
ties payable under a patent license agree- 
ment may be measured by the sales of the 
completed units contemplated to be manu- 
factured under the patents involved whether 
or not such sales include items not embodied 
in the patent claims. Ohio Citizens Trust Co. 
v. Aiwr-Way Electric Appliance Corp., 56 F. 
Supp. 1010, 1012. 


[Bearing of Uhlemann Patent on Numont 
License Not Disposable on Motion for 
Summary Judgment} 


The defendant’s position regarding Uhle- 
mann patent No. 2,108,875 is also not sup- 
portable. Under the terms of the Numont 
license New Jersey Optical may utilize not 
only Uhlemann No. 2.108.875, but also Uhle- 
mann Nos. 2,164,557 and 2,188,380. The 
claims of the latter two patents cover an 
ophthalmic lens mounting without lenses. 
The lenses are not elements in the claims 
but are referred to as a means of describing 
the function and position of the claimed ele- 
ments. Whether Uhlemann patents Nos. 


Court Decisions 
Nachman v. Shell O1l Co., Inc. 


4-30-45 
Report 71 


the constructions manufactured by the de- 
féndant under the Numont license presents 
an issue of fact not properly disposable on a 
motion for summary judgment. Rule 56 of 
the Federal Rules of Civil Procedure (28 
U. S. C. A. following Section 723c) author- 
izes the court to enter summary judgment 
only if it appears that “there is no genuine 
issue as to any material fact and that the 
moving party is entitled to a judgment as a 
matter of law.” Under this rule the court’s 
function is not to decide such factual issues, 
but to determine whether there is an issue 
of fact to be tried. Tobelman v. Missourt- 
Kansas Pipe Line Co., 130 F. (2d) 1016. All 
doubts as to the existence of such issues 
are to be resolved against the moving party. 
Fishman v. Teter, 133 F. (2d) 222; Tobelman 
v. Missouri-Kansas Pipe Line Co., supra. A 
motion for summary judgment is not to be 
taken as a convenient substitute for a trial 
on the merits. 


[Territorial Restrictions Lawful} 


There remains for consideration the terri- 
torial restrictions in the Ful-Vue agreement 
on the sale by the defendant of the inven- 
tions covered by the patents in England, 
North Ireland, France and Germany. The 
owner or holder of exclusive patent rights 
to make, use and sell may carve out of his 
grant a limited monopoly for a licensee. 
There is no doubt that a patentee mav place 
territorial restrictions on licenses within the 
limits of the United States. It seems equally 
clear that the patentee is free to reserve for 
himself the advantages of competing in foreign 
countries by retaining the exclusive right 
of access to these markets. Dorsey Rake Co. 
v. Bradley Co., Fed. Cas. No. 4.015, 7 Fed. 
Cas. 946, cited with approval, General Talk- 
ing Pictures Corp. v. Western Electric Co., 
304 U. S. 175, 181. No case has been brought 
forward to shake the authority of this decision. 


[Motion for Summary Judgment Denied 
The motion for summary judgment is 


2,164,557 and 2,188,380 have any bearing ondenied. 


[57,361] P.M. Nachman v. Shell Oil Company, Inc. 


In the District Court of the United States for the District of Maryland. 


Action No. 1931. April 3, 1945. 


Civil 


A complaint seeking treble damages, by reason of price discrimination in violation 


of the Robinson-Patman Act, charged that defendant gasoline producer refused to sell 
gasoline to plaintiff in Middleburg, Virginia, at prices as low as defendant sold gasoline 
to others in Alexandria, Virginia, and in the District of Columbia, approximately forty-five 
miles distant from Middleburg. It appeared that the District of Columbia tax on gaso- 
line was two cents per gallon, and the Virginia tax was five cents per gallon, and, to meet 
that situation, defendant and other gasoline producers adopted a differential as to the price 
of gasoline in different zones in Virginia, westward from the District of Columbia, absorb- 
ing the whole of the three-cent price differential between the two local taxes for the 
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first few miles west of the boundary, and gradually increasing the price in zones west- 
ward, until finally, some thirty-five or forty miles westward the price was three cents 
more than at the boundary. The Court charged the jury that plaintiff could not recover 
on this claim because: (1) Plaintiff did not actually buy any gasoline from defendant 
at Middleburg. He is not in a position to complain that he has been discriminated against 
in price when he did not pay any price. For recovery, there must be two persons, one 
who is favored and one who is disfavored, and plaintiff must be the disfavored purchaser. 
(2) Plaintiff did not have any established business at Middleburg to calculate what 
profits he lost. The amount of profit that would have been made by a prospective busi- 
ness is too uncertain and speculative to be made the basis of damages. (3) Sale in 
Middleburg at the same price as in Alexandria would oblige defendant to haul gasoline 
some forty-five miles from Alexandria by tank wagon without any compensation over and 
above what it got at Alexandria. 


See the Robinsen-Patman Act annotated, Vol. 1, {| 2212.165, 2212.340, 2212.430, 2212.770. 


_In_a suit for treble damages on the ground that defendant gasoline producer charged 
plaintiff a cent more per gallon for gasoline than defendant charged others ten and 
sixteen miles distant, the Court charged the jury that it must determine, among other 
things, whether the sales from defendant to plaintiff were in interstate or intrastate com- 
merce. The Court charged that although a merchant brought goods into a state by 
means of interstate transportation, yet when the goods were stored within the confines 
of a state and not destined for any particular consignee thereafter, but were distributed 
from a common mass or to a particular customer as chance determined and the need 
occurred, then the interstate character of that shipment ended when it went into the 
storage place. The contract under which sales were made was an intrastate contract 
when it was delivered to the purchaser in his own state, although signed by the seller 
in another state. The mere mailing of bills from outside the state would not make an 
otherwise intrastate transaction an interstate transaction. However, plaintiff ordered some 
of its purchases by means of interstate phone calls. The Court instructed the jury that 
sales were interstate if plaintiff secured gasoline by interstate phone calls a great part of the 
time or a very substantial part of the time; but that sales were intrastate if plaintiff 
made very few of such calls, and the normal deliveries were secured by asking the tank 
wagon man to bring gasoline the next day, or by intrastate calls. 


See the Robinson-Patman Act annotated, Vol. 1, { 2212.170. 

For plaintiff: Joseph I. Nachman and Nathan Posner. 

For defendant: Carlyle Barton, Philip M. Payne, and William A. Andrews. 
Charge to the jury given by CuEsnurt, D. J. 


that was to prevent discriminations in price 


Charge to the Jury 1 pri 
made by a seller of goods or a combination 


Nature of Case 


[Digest] The general nature of this case 
is that the plaintiff claims damages by loss 
of profits on the sale of gasoline under con- 
ditions which he says give him a right to 
recover those damages by virtue of the 
Robinson-Patman Act. 


Historical Background of Robinson-Patman 
Act 


In 1890 Congress passed the Sherman 
Anti-trust Law. The general purpose of 
that law was to prevent combinations, agree- 
ments and conspiracies among competing 
manufacturers or sellers of goods to main- 
tain a price level which would be unrea- 
sonable in the public interest. 

That law has been aniended from time 
to time in various particulars during the 
more than fifty years that it has been on the 
statute books. In 1914 the law was first 
substantially amended by what is known as 
the Clayton Act. The general purpose of 
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of sellers which had the effect of sub- 
stantially lessening competition and, there- 
fore, would be against the public interest. 

The Robinson-Patman Act was passed in 
1936 for the purpose of meeting a special 
situation that had grown up in industry 
since the Clayton Act was passed in 1914 
and which was thought not to be effectively 
controlled by the Clayton Act. What Con- 
gress did was to re-enact the Clayton Act 
providing against price discrimination 
which substantially lessened competition by 
injecting into it a number of additional 
phrases which were intended to be so gen- 
erally worded that they would prevent the 
particular evil that then existed and any 
similar evils that might grow up in the 
course of business which would be covered 
by the general language used. 


Purpose of Act 


A sentence from the preface to Mr. Pat- 
man’s book, published in 1938, very simply 
sums up the main purpose of the Act. 
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“Essentially the present act provides that 
when a man sells a product to two or more 
customers who are in competition in the resale 
of that product, he must not discriminate be- 
tween them in such a way that one is given an 
unfair advantage over the other.’’ 


Facts of Case 


The background of facts out of which 
this case emerges are these: 

For some years prior to 1939, there was 
a difference between the local tax on gaso- 
line charged and due and payable under act 
of Congress in the District of Columbia and 
the local tax in Virginia, imposed by the 
State of Virginia. The District of Colum- 
bia rate was two cents per gallon; the Vir- 
ginia rate was five cents per gallon. 

Virginia and the District of Columbia 
are separated only by the Potomac River. 
Alexandria, Virginia is just across the river 
from the District of Columbia, a very few 
miles distant. 

It is obvious that people who wanted to 
buy gasoline in Alexandria or just across 
the river from the District of Columbia 
would not be disposed to buy it unless they 
had absolutely empty tanks and wanted to 
get across the bridge; that is, they would 
not be disposed to buy it on the Virginia 
side when they could buy it for three cents 
less in the District of Columbia. 

To meet that situation, the oil companies 
that sold gasoline in Virginia adopted a 
differential as to the price of gasoline in 
different zones stretching out from Alex- 
andria toward the west, in the State of Vir- 
ginia; and just across the river the oil 
companies absorbed the whole of the dif- 
ferential in price of three cents between the 
two local taxes. Then as you went west- 
word in mileage from Alexandria for a 
number of miles, the oil companies con- 
tinued to absorb in their price charged at 
wholesale to the filling station the whole of 
that three cents difference.. After you get 
a certain number of miles away from the 
Potomac River the companies absorbed less 
than the whole differential. In other words, 
in Alexandria, the price was the same as in 
the District of Columbia, but five or ten 
miles or twelve miles from Alexandria, the 
price was a half-cent more. If you went 
another few miles it was a cent more. 
And, finally, when you got out some 35 
or 40 miles, the price was three cents more; 
the oil companies no longer absorbed any 
of this three cent differential in tax rate 
between the District of Columbia and Vir- 
ginia. 

That was the situation at the time when 
the defendant Shell Oil Company came into 
the business of selling oil in Virginia; and 
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as a business practice they had to adjust 
their prices to meet the differentials in the 
different zones which they found existed. 


That was the situation which was still 
existing with regard to price zones in 1939, 
and it is the situation which existed in the 
prior year, 1938, when the plaintiff in this 
case opened a filling station at Middleburg, 
Virginia, which is on one of the principal 
traveled highways in Virginia—Route 50, 
and is something like 45 miles west of 
Washington or west of Alexandria. The 
price differential between zones existed at 
the time he opened his business; if the 
price was 1214 cents at retail in the District 
of Columbia from the gasoline company to 
the filling station, it was 15% cents at Mid- 
dleburg; when you get as far west as Mid- 
dleburg the company did not absorb any 
part of the differential in price. 


In addition to the plaintiff’s business as 
a filling station operator in Middleburg 
there were three or four other competing 
stations which bought gasoline at the same 
price and probably resold it at a three or 
four cent profit to the customers. 


Middleburg is some 10 or 12 or 15 miles 
west of the boundary of the zone in which 
there is a slight preferential caused by this 
lower price differential in the District of 
Columbia. Plaintiff had a filling station 
known as an American Oil Company sta- 
tion. The American Oil Company is also 
engaged largely in the sale and distribu- 
tion of gasoline in the eastern states. Some 
years ago it was bought by the Standard Oil 
Company of Indiana, or the controlling in- 
terest. 

In this whole territory the Standard Oil 
Company of New Jersey is the leader in 
quantity of sales; it sells in Virginia ap- 
proximately 20 per cent of all the gasoline 
sold there. The defendant Shell Oil Com- 
pany, sells about six per cent of all that is 
sold there. So the Standard Oil Company 
is recognized in the trade as the leader for 
the determination principally of prices to be 
charged for gasoline, and the other com- 
panies follow that leadership. 

The plaintiff had the filling station in 
Middleburg, which was leased to him, or 
controlled in some way, by the American 
Oil Company; and the arrangements were 
such that he was not at liberty to sell gaso- 
line of other companies at this station. He 
had no other station in Middleburg. And 
the Shell Oil Company had no station in 
Middleburg or any customer in Middleburg 
to whom it sold gasoline. 

In 1939 Mr. Nachman conceived the idea 
that he would like to open a filling station 
at a place near Aldie, Virginia, which is 
some five or ten miles east of Middleburg. 
The particular place was three or four miles 
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from Aldie and at a place where there were 
operated quarries for the obtaining of stone. 
He thought he could sell an amount of 
gasoline there to trucks owned by private 
individuals who were hauling stone from 
one of the quarries for the State of Vir- 
ginia) Highway Department, and if he, 
Nachman, could get a price on gasoline de- 
livered to him by the Shell Oil Company 
at or near Aldie he could do a profitable 
business there, provided the price was right. 
So he contacted somebody at the Shell Oil 
Company. The result of the negotiations 
was that a written contract was entered 
into whereby the Shell Oil Company, for 
a period of a year—about the first of July, 
1939—agreed to sell Mr. Nachman gasoline 
delivered at tanks at the quarry for 13% 
cents a gallon. The contract had a clause 
in it whereby it could be canceled at any 
time upon certain written notice by the 
Shell Oil Company. 

Mr. Nachman proceeded to operate under 
that contract, and for a period of about 
six months, he bought 39,000 gallons of 
gasoline, delivered to him by the Shell Oil 
Company at that particular location. 


Also about that time he asked Mr. Pate, 
the salesman from the Shell Oil Company, 
whether the Shell Oil Company would sell 
him gasoline at Middleburg, if he opened 
another station there, at the same rate that 
prevailed in the District of Columbia; and 
Mr. Pate said no, that they couid not sell 
at that rate for Middleburg. They tried to 
find another location that would be within 
the preferred zone where the gasoline would 
be sold at 12% cents instead of 15% cents; 
but no such suitable location was found. 


Two-Fold Aspect of Plaintiff’s Claim 


The plaintiff’s claim in this case for dam- 
ages for loss of profits has a two-fold as- 
pect. The first part of it is based upon the 
refusal of the Shell Oil Company to sell 
him at 12% cents at Middleburg, or that 
vicinity. The second portion of the claim 
is for damages alleged to have resulted 
from a loss of sales of gasoline at Aldie. 

We have to deal separately with those two 
claims because they involve somewhat dif- 
ferent consideration in the light of the case. 


Venue of Suit 


The reason this case is being tried in 
Maryland instead of in Virginia, where the 
deliveries were made, is by virtue of a 
provision that you can bring the suit in 
any place where the defendant can be found 
or has an agent. While certainly the Shell 
Oil Company can be found in Virginia, be- 
cause it is a Virginia corporation, it has 
an agent here in Baltimore and is arnenable 
to suit here. 
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Proof Necessary 


Here are the things which a plaintiff has 
to prove in order to prevail in a case of 
this kind, 


Defendant Engaged in Interstate Commerce 


First, the defendant is erigaged in com- 
merce, that is, interstate commerce, There 
is no doubt about that. The Shell Oil Com- 
pany does a national business in gasoline. 
It refines gasoline in some of the southern 
states and brings the gasoline in interstate 
commerce to Virginia and stores some of it 
at Alexandria in a bulk storage place. So 
the first requirement of the Act is met, 
that the defendant is engaged in interstate 
commerce. 


Particular Sales in Interstate Commerce 


But the Act goes onto say that the sales 
complained of as discriminatory, or some 
of them, must themselves have been made 
in interstate commerce. And the important 
question in this case is whether the sales 
that were made in these different sections 
in Virginia were sales local to Virginia and, 
therefore, merely intrastate sales, or 
whether they were sales made in the course 
of interstate commerce. 

The second thing, therefore, that the 
plaintiff must show, and which is disputed, 
is whether the particular sales involved in 
this case were sales in interstate commerce 
or only in Virginia alone, in intrastate com- 
merce. 

Discrimination 


Then the plaintiff must prove as a third 
thing that there was a discrimination in 
price, either directly or indirectly, between 
different purchasers of commodities of like 
grade and quality. 


Use or Resale in United States 


The plaintiff must also prove that ihe 
commodities were sold for use, consumption 
and resale within the United States. That 
is not disputed, that they were sold by the 
Shell Oil Company for resale in Virginia. 


Injury to Competition 


Plaintiff must also prove that the effect 
of the alleged discriminatory sales may be 
to substantially lessen competition or tend 
to create a monopoly in any line of com- 
merce. Plaintiff does not contend that he 
has shown that. But the Act goes on to 
give an alternative to that, which the plain- 
tiff does contend has been shown. That al- 
ternative is this: to injure—that is to say, 
the discriminatory sales may be to “injure, 
destroy or prevent competition with any 
person who either grants or knowingly re- 
ceives the benefit of such discrimination, 
or with customers of either of them.” 
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Justification of Price Differential by 
Difference in Cost 


A further proviso of the act is that if the 
plaintiff shows differences in the prices, then 
defendant can undertake to justify the dif- 
ference in price by showing that there was 
a difference in cost to the seller by reason 
of the delivery of the thing that was sold. 


Refusal to Sell 


Then again, they can always show that 
the refusal to sell to plaintiff was on the 
ground that he just did not want to do 
business with the plaintiff; every man who 
is engaged in selling goods can select his 
own customers. He does not have to give 
any reason for it. So there can be an arbi- 
trary refusal to sell to anybody. Nothing in 
the law compels a man to sell to any other 
man; but the Robinson-Patman Act says 
that if you do sell to two people you may 
not discriminate in price between them in 
such a way as to create an unfair situation 
to the disadvantage of one. 


Application of Statute to Facts 


Now, let us come to the application of 
this statute with its general language to a 
factual situation which the jury may find. 


Plaintiff Not a Purchaser at Middleburg 


In the first place, with regard to the 
claim for damages for loss of profits at 
Middleburg, plaintiff has not met the tests 
of this Act. He has not brought himself 
within the language of the Act so far as 
Middleburg is concerned. I say that for 
two reasons. My reasons are these: 

The plaintiff did not buy any gasoline 
from Shell Oil Company at Middleburg. 
He was not a purchaser of gasoline at Mid- 
dleburg from the Shell Oil Company. The 
discrimination primarily aimed at in the Act 
is discrimination in price whereby any one 
man who buys has to pay a higher price 
than his competitor. When the plaintiff does 
not buy anything from the defendant with 
respect to Middleburg, it does not seem 
that he is in a position to complain that 
he has been discriminated against in price, 
decause he did not pay any price. There 
must be two persons, one who is favored 
and one who is disfavored, and the plain- 
tiff must be the disfavored purchaser from 
a seller. I do not mean to say that a 
refusal to sell may not in some circum- 
stances amount to a discrimination in price. 
The statute itself is not perhaps crystal 
clear on that point. It does prohibit a dis- 
crimination in price. The language is “dis- 
criminate in price between different purchasers 
of commodities of like grade and quality”. 
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There may arise factual situations under 
the Robinson-Patman Act in which a sale 
for a course of time to a man who is estab- 
lished in business may be relied upon for 
purchasing at a certain price, and then a 
withdrawal of that price but accompanied 
by a statement that if he will pay a higher 
price “than I am charging your competi- 
tor I will sell to you, but I will not sell 
to you at the same old level price”’—it is 
possible in that kind of a situation that the 
plaintiff might have a cause of action un- 
der this Robinson-Patman Act; but that is 
not the case here. The plaintiff had no fill- 
ing station at Middleburg or anywhere else 
near Middleburg in this particular price 
zone where he could have bought from 
Shell and resold. He did have a station, 
but it was an American Oil Company sta- 
tion. Under his arrangements with the 
American Oil Company he could not use 
and sell Shell Oil Company products at 
the American Oil Company station. And 
he had no other station. So he was not ina 
position to buy and he did not buy and, 
therefore, he was not a purchaser at Mid- 
dleburg and never became a purchaser 
there; and the Shell Oil Company had no 
customer at Middleburg, according to the 
evidence. 


Losses at Middleburg Speculative 
and Uncertain 


There is another reason why plaintiff 
could not recover with regard to Middle- 
burg. He did not have any established 
business there from which he could under- 
take to calculate what profits he lost. His 
competitors at Middleburg were buying at 
a uniform price of 15%4 cents and presum- 
ably selling at 18 or 19 cents. If the plain- 
tiff could have opened another station and 
could have bought at 12% cents he could 
have undersold all of the other people. But 
if the Shell Oil Company was obliged to 
sell to him at 121% cents at Middleburg, 
presumably it would be equally required to 
sell without discrimination to other people 
at the same price. However that may be, 
any profits that the plaintiff might have 
made if he could have bought at the price 
at which he desired to buy were specula- 
tive and uncertain. In order to prove dam- 
ages in a court of law a plaintiff must give 
proof of reasonable certainty at least as to 
what injury and damages he has sustained. 
And where you have a business that is not 
established but one that is simply prospec- 
tive, the amount of profit that he would 
have made under other conditions are too 
uncertain and speculative to be made the 
basis of a reasonable determination as to 
what they would have been. 
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Claim Would Require Hauling Without 
Compensation 


Then again the plaintiff’s claim was that 
he should be sold at Middleburg by Shell 
Oil Company at the same price that pre- 
vailed in the District of Columbia or in this 
freak zone around Alexandria, which would 
mean that the Shell Oil Company would be 
obliged to haul gasoline some 45 or 50 miles 
from Alexandria by tank wagon without 
any compensation for it over and above 
what they got at Alexandria. The evi- 
dence is not very explicit as to what that 
cost would be; but there is evidence that 
this tank wagon driver who actually went 
to Aldie, which is east of Middleburg, 
charged two cents a gallon for that haul 
from Alexandria. 


Claim at Aldie 


Then we come to the plaintiff's claim 
at Aldie. That, again, is divided into two 
questions. 


Here we come to a controversy on the 
facts between the plaintiff and the defend- 
ant’s witnesses as to the real situation at 
Aldie, and more particularly with respect 
to the discontinuance of the business by 
the plaintiff there. 


Question as to Interstate Commerce 


Before coming to that exact question I 
have to deal with this question of whether 
the sales at Aldie were made in interstate 
commerce or were they only sales in intra- 
state commerce, because the Act says that 
it does not apply at all unless the sales were 
in interstate commerce. 


The question as to what constitutes in- 
terstate commerce as distinguished from 
intrastate commerce has been a thing that 
the courts have had to deal with a great 
deal in the last ten years. 


Some of the Acts of Congress are worded 
differently than others. There has been a 
disposition in Congress in recent years to 
exhaust the full constitutional power of 
Congress under the interstate commerce 
clause in certain acts. But in different acts, 
all of which are based upon the interstate 
commerce clause, Congress has made dif- 
ferent extensions of the power. Sometimes 
they say that the act is applicable only 
when there is a clear case of interstate 
commerce; at other times they say that if 
a man is engaged in the production of goods 
for commerce; at still other times Congress 
has said that you shall not do this, that, 
or the other thing if the transactions affect 
interstate commerce. The broadest lan- 
guage which Congress has used at any 
time with regard to interstate commerce is 
in the National Labor Relations Act, the 
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power to say to employers “you must not 
continue unfair labor practices with respect 
to your employees.” 

In this particular case affecting anti-trust 
laws the language is not “affecting inter- 
state commerce”, but transactions which 
constitute interstate commerce. So in de- 
fining the extension of the power in this 
Robinson-Patman Act over commerce it is 
not so broadly stated as in the National 
Labor Relations Act. 

The plaintiff says that he is within the 
Robinson-Patman Act because the sales and 
deliveries were sales in interstate commerce. 
The defendant contends that the sales were 
purely intrastate commerce. 


You must decide that question. 


There is no contradiction in the testimony 
that the gasoline which is sold by the Shell 
Oil Company is refined in some state other 
than Virginia. It is brought by means of 
interstate commerce by barges, or by rail- 
roads or by pipelines, from other states into 
Virginia; it is assembled and stored at Alex- 
andria, Virginia, in what is called a bulk 
station. That station holds something like 
a million gallons of gasoline. When the 
gasoline goes into the station it is not ear- 
marked for any customer; it is fungible 
goods; one thousand gallons of gasoline is 
just like another. It is then carried out 
and delivered, just as the milkman delivers 
a bottle of milk to a particular customer. 


It is my understanding of the law separat- 
ing intrastate from interstate commerce that 
although a merchant is generally engaged 
in bringing goods into a state by means 
of interstate transportation, yet when the 
goods are brought within the confines of 
the state, when they are stored within the 
confines of a state, when they are not 
destined for any particular person or con- 
signee thereafter, but when they are dis- 
tributed from a common mass, a common 
storage vat, or to a particular customer as 
chance may determine and as the need may 
be, then so far as the interstate character 
of that shipment is concerned, it has ended 
when it goes into the storage place. How- 
ever, there are some conflicts in the testi- 
mony as to whether that is all that happened 
in this case. 

In the first place, this Shell Oil Com- 
pany is a Virginia corporation. It made a 
written contract with the plaintiff under 
these circumstances: The plaintiff went to 
Washington and asked whether he could 
buy gasoline; he was told that a salesman 
would call upon him in Virginia; the sales- 
man, did call, and they negotiated. They 
arrived at an agreement to sell gasoline 
at Aldie at 13% cents. A contract was 
drawn up in written form and signed by 
Mr. Nachman; it was taken off by the sales- 


q 57,361 


57,764 


man; it was signed elsewhere—possibly 
in Washington, or maybe in Baltimore— 
and it was given back to the salesman who 
took it back and delivered it signed to Mr. 
Nachman. 

Now, that constitutes the contract a Vir- 
ginia contract, because the law is that ordi- 
narily a contract becomes effective where 
it is finally delivered. If it is negotiated 
between two or more states but is finally 
delivered in a particular state and it be- 
comes effective upon delivery, then it is a 
contract made in the state where it is de- 
livered. So we start with the fact that 
we have a uniform form of contract which 
was a Virginia contract. 


So far you have a Virginia contract; you 
have deliveries made under that Virginia 
contract from a bulk service station in Vir- 
ginia to local people in Virginia. That is 
intrastate commerce. 

However, plaintiff says that that is not all 
that happened here. He says you must 
look at the general fact that the Shell Oil 
Company is engaged nationally in the sale 
of gasoline; you must look at the fact that 
they have offices in New York, Baltimore 
and Washington, and that this whole busi- 
ness throughout the nation is supervised 
by people from other states; that bills are 
sent from Baltimore for monthly purchases. 
More particularly, and perhaps more im- 
portant, plaintiff says “I ordered my sup- 
plies from time to time under this contract 
by telephoning to Washington, in the Dis- 
trict of Columbia.” 

Now if the gasoline had been’ ordered 
from Washington and sent from Washing- 
ton to Aldie, that would have been interstate 
commerce. The question is whether, if there 
were these telephone calls as a result of 
which the bulk of the gasoline or a major 
part of it, or a very substantial portion of 
it, was sold, that constitutes interstate com- 
merce. On that question of fact, you have 
a controversy. 


If there were no such telephone calls, 
then the mere mailing of the monthly bills 
from outside Virginia would be such an in- 
cidental feature of the whole substantial 
relations between the parties that that of 
itself would not make an otherwise intra- 
State transaction an interstate transaction. 
However, these telephone calls are some- 
thing more important, because that does 
mean in effect business dealings over state 
lines from the District of Columbia to Vir- 
ginia. 
you should decide in distinguishing between 
interstate and intrastate commerce is 
whether a substantial portion of this oil 
or gasoline was ordered over the telephone 
to Washington. 
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The burden of proof, the requirement that 
the plaintiff must produce the more con- 
vincing evidence, is on him with respect to 
that issue of fact. He must show by a pre- 
ponderance of evidence that these transac- 
tions were in interstate commerce. 


If all that happened was orders given to 
the tank wagon men in making deliveries 
from time to time as to when they wanted 
more gasoline at Aldie, or telephone calls 
to Alexandria, if there were any, and de- 
liveries from the bulk station, that is intra- 
state commerce. To make it interstate 
commerce you have to accept and find the 
fact by a preponderance of the evidence, 
from more weighty evidence, plaintiff’s state- 
ment that he got the gasoline by telephoning 
to Washington a great part of the time or 
a very substantial part of the time. The 
burden of proof on that aspect of the case 
is on the plaintiff. 


If you find that plaintiff did not make 
these telephone calls, or made only one or 
two calls, or very few calls, and the ordi- 
nary normal transaction as to getting de- 
liveries was by asking the tank wagon man 
to bring gasoline the next day, or calls to 
Alexandria for it, if there were any such 
calls, then you can properly find that it was 
purely intrastate commerce involved, and 
then your action on that issue would be a 
verdict for the defendant. 


On the other hand, if you find these calls 
in substantial number, substantially affecting 
the matter, constitute interstate commerce, 
then the plaintiff has met that burden which 
he has to meet, and you go on the next issue 
in the case, which is whether the sales made 
to Aldie were to prevent, by virtue of price 
discrimination, competition as between plain- 
tiff at Aldie and somebody else in the pre- 
ferred zone. 


Discrimination Charged 


The specific situation the plaintiff sets up 
there is that the Shell Oil Company was 
selling gasoline in 1939 at a place called 
Centerville, some ten miles, perhaps, east 
ot Atdie at 12-% cents a gallon to a filling 
station proprietor, and at the same price 
at Chantilly, four or five miles further away 
16 miles in all—from Aldie to some other 
customer of the Shell Oil Company. He 
says that by the Shell Oil Company selling 
at 13-Y% cents to him, that is a cent a gallon 
detriment to him, and that is a discrimina- 
tion in price and he has been damaged by 
that. 


Damages for Higher Price 


Plaintifi’s claim at Aldie is divided into 
two parts: first, the requirement that he pay 
a cent more for six months, from July to 


December, 1939, than the Shell Oil Com- 
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pany charged its customers at Centerville 
and Chantilly; and the plaintiff says: “I was 
in competition with these customers of the 
Shell Oil Compahy at Centerville and Chan- 
tilly. Shell charged me 13-1%4 cents but 
sold to them at 12-% cents. Now I am 
damaged by one cent. If they had sold 
me at 12-% cents I would: make one cent 
more profit on 39,000 gallons, or $390 more 
than I did make.” That is one part of the 
claim for loss and damages at Aldie. 


Damages for Refusal to Sell 


The second part is that the plaintiff says 
that “Shell Oil Company has refused to con- 
tinue to sell me at Aldie even at 13-% cents, 
and that refusal continued for 2-%4 years 
after that, up to June 30, 1942; and I claim 
damages therefor for 2-14 years for loss of 
profit.” 


Question as to Competition and Difference 
in Cost of Haul 


The question for you to decide in respect 
of the first branch of the thing, to-wit, one 
cent a gallon more for 39,000 gallons, is 
whether the plaintiff, at Aldie, was really 
and substantially in competition witli the 
people some 10 or 12 or 16 miles away at 
Chantilly and Centerville. 


Was there real competition there between 
Aldie and Chantilly? If you find that there 
was and that this price discrimination was 
not justified by reason of the longer haul 
to Aldie, then you could find a verdict for 
the plaintiff to the extent of that one-cent 
difference. And it would be multiplied 
three times by the Court under the Act. 


Question as to Reason for Discontinuance 
of Sales 


As to the second phase of that, which in- 
volves a much larger claim as to amount, 
plaintiff says: “I estimate that if they had 
continued to sell me gas at 13% cents, or 
more particularly at 12%4 cents at Aldie, I 
would have gone on for 24% years making a 
very nice profit. I have lost that profit be- 
cause they refused to continue to sell me at 
that price.” 

There, perhaps, is the sharpest conflict 
in the testimony in the whole case as to 
where the truth really lies, as to what was 
the reason for the discontinuance of the 
service to sell at Aldie. 
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The defendant asks you to find that the 
reason for the discontinuance of the sale 
of gasoline to the plaintiff at Aldie was not 
because the defendant refused to continue 
to sell at the price of 13% cents but be- 
cause the plaintiff did not order any more 
gasoline because his business had disap-. 
peared. 

Now it is for you to say which of those 
versions is correct. 


Question as to Damages 


Now suppose you find that issue for the 
plaintiff by a preponderance of the evidence, 
that is, why the supply from Shell stopped. 
Then you would probably have to deter- 
mine what damages the plaintiff has sus- 
tained. 

If he had a valid written contract that 
still had six months to run and the price 
was to be 13% cents, he had a right to sue 
on the contract. He could have sued on the 
contract if the vendor, Shell Oil Company, 
had arbitrarily refused to go on with the 
contract. But he does not sue on the con- 
tract but sues under the Robinson-Patman 
Act for an entirely different cause of ac- 
tion, * * * 

Suppose you find for the plaintiff on that 
reason for the discontinuance of the busi- 
ness in December; then the question would 
be: can you tell with reasonable certainty 
that the plaintiff has lost any profits by vir- 
ture of that discontinuance, when his profits 
were coming, apparently, from the State 
method of doing business prior to Decem- 
ber, 1939? 

The burden of proof is equally on the 
plaintiff to show to what extent he has been 
damaged and that he could profitably have 
carried on in this 2% year period after the 
discontinuance of the business in Decem- 
ber. 

If you find any damages to him by virtue 
of that they must be such that you can say 
are reasonably certain— not speculative, not 
a guess, but damages resulting from proof 
of a reasonable certainty of profits lost by 
virtue of the arbitrary refusal of Shell to 
continue selling at 13%4 cents or 12% cents. 


[The jury, after receiving the above in- 
structions and considering the evidence, 
returned a general verdict against the plain- 
tiff. ] 
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[1 57,362] Nostrand Poultry Market, Inc., v. United States, Claude R. Wickard, as 
Secretary of Agriculture of the United States, and Francis Biddle, as Attorney General of 
the United States. 


United States District Court, Eastern District of New York. 
February 28, 1945. 


Whether the denial of a license to a live poultry handler under the Packers and Stock- 
yards Act is reviewable by a three judge court is not free from doubt, but the Court re- 
solves that doubt in favor of the plaintiff. 

See Sec. 502, Packers and Stockyards Act, Vol. 1, ]] 769. 


The 1935 amendment to the Packers and Stockyards Act, adding the provisions con- 
cerning live poultry dealers and handlers, is constitutional. 
See Sec. 501, Packers and Stockyards Act, Vol. 1, f 768.10. 


Civil Action 3889. 


A suit to enjoin enforcement of an order denying an application for a license under the 
Packers and Stockyards Act is dismissed when the ground claimed for the injunction is that 
plaintiff is not engaged in interstate commerce, although plaintiff, in its application for a 
license, stated that it was engaged in interstate commerce. 

See Sec. 502, Packers and Stockyards Act, Vol. 1, | 769. 


A suit to enjoin enforcement of an order denying an application for a license under’ 
the Packers and Stockyards Act is dismissed when it appears that plaintiff is a new corpo/ 
rate guise adopted by the same individuals who have previously obtained such a license 
and who have suffered the revocation of such license, and have made no effort to review 
that order of revocation, but merely sought to evade its consequences through the device 


of organizing the plaintiff corporation. 


See Sec. 502, Packers and Stockyards Act, Vol. 1, {| 769. 


For plaintiff: Jay Cohen. 


For defendants: 


T. Vincent Quinn, United States Attorney (Morris K. Siegel, As- 


sistant United States Attorney; J. Stephen Doyle, Jr., Special Assistant to Attorney Gen- 
eral; and John J. Curry, Senior Attorney, Department of Agriculture, of counsel). 


Before: 


[Motion for Dismissal] 


PER CuRIAM: ‘This is a defendants’ mo- 
tion for summary judgment of dismissal 
pursuant to Rule 56 of the Federal Rules of 
Civil Procedure. 


[Facts of Case] 


The plaintiff corporation buys live poultry 
at the City Market in the Borough of 
Queens, which it slaughters on its own 
premises, 2256 Nostrand Avenue, in the Bor- 
ough of Brooklyn, and there sells to con- 
sumers and local retail butcher shops; it is 
duly licensed to conduct its business by the 
Departments of Markets, and of Health, of 
the City of New York. 

The plaintiff applied under date of Oc- 
tober 4, 1942, to the United States Depart- 
ment of Agriculture for a license to conduct 
business “in connection with the marketing 
of live poultry in interstate and/or foreign 
commerce as provided for in section 502 (b) 
of the Packers and Stockyards Act of 1921 
as amended August 14, 1935 (Public number 
272, 74th, Congress)” = (Litley/ Un S#G28218 
ape ced) 

Such proceedings, including two hearings, 
were had in connection with that applica- 
tion, that on April 25, 1944, an order was 
signed by the Assistant to the War Food 
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Administrator (for present purposes the 
alter ego of the Secretary of Agriculture), 
denying the said application. 

Seeking to avoid prosecution for a viola- 
tion of the Act, for pursuing its calling with- 
out the requested license, the plaintiff brought 
this action, invoking that portion of the ap- 
plicable statute which says: ‘“* * * the 
provisions of all laws relating to the sus- 
pending or restraining the entorcement, 
operation, or execution of, or the setting 
aside in whole or in part the orders of the 
Interstate Commerce Commission, are made 
applicable to the jurisdiction, powers, and 
duties of the Secretary in enforcing the pro- 
visions of sections 201 to 217 inclusive, of 
this chapter, and to any person subject to 
the provisions of sections 201 to 217, inclu- 
sive, of this chapter.” (Title 7 U.-S. C. 
§ 217). 

[Judgment Sought] 


The plaintiff seeks an injunction against 
the enforcement of the said order refusing 
to grant the license, and as to the Attorney 
General, that he be restrained from insti- 
tuting any action or proceeding to enforce 
the punitive provision of the said statute. 

Judgment is sought, declaring the 1935 
amendment to the Packers and Stockyards 
Act of 1921 to be unconstitutional; or in the 
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alternative that it be held inapplicable to the 
plaintiff because its transactions are said to 
be wholly interstate; or if either of the fore- 
going fails, that the said order be set aside 
because of its alleged arbitrary and capri- 
cious character, and failure to find support 
in the evidence adduced before the Secre- 
tary, and because the latter is said to have 
exceeded his authority in making the said 
order. 


[No Issues of Fact] 


_ The answer presents no issue of. fact, 
since the denials are addressed solely to 
argumentative allegations appearing in the 
complaint, and the supplementary affidavits 
filed by both parties pertain to the character 
of the transactions conducted at the City 
Market in Long Island City, where the 
plaintiff purchases poultry. For reasons to 
be stated, that aspect of the litigation does 
not require the taking of testimony, and the 
controversy has now assumed appropriate 
guise for disposition in response to the de- 
fendants’ motion for summary judgment. 
Since there are no issues of fact to be re- 
solved, we deem findings to be unnecessary. 


[Three Judge Court] 


Though this court convened pursuant to 
the provisions of the Urgent Deficiencies 
Act of 1913, Title 28 U. S. C. § 380 (a), 
whether the denial of the license of which 
the plaintiff complains is reviewable by a 
“three judge court” is not free from doubt, 
Rochester Telephone Corp. v. United States 
et al., 307 U. S. 125. It could be argued that 
the “order” was in fact not an order, and 
therefore not reviewable by a “three judge 
court”, Shannahan v. United States, 303 U. S. 
596. See also United States v. Corrick, 298 
U. S. 435. However, we resolve that doubt 
in favor of the plaintiff and say in passing 
that if it is later held that the issues pre- 
sented ought to have been determined by 
a district judge of this court instead of a 
“three judge court”, then each of the district 
judges sitting as members of this court 
would decide the case as hereinafter stated. 

We proceed to adjudication as a three 
judge court constituted pursuant to the 
statute. to which reference has been made, 
in deference to the decision in Columbia 
Broadcasting Co. v. United States, 316 U. S. 
407, in which the opinion of the court states 
(page 415): “A proceeding to set aside an 
order of the Commission (Interstate Com- 
merce Commission) under § 402 (a) and the 
Urgent Deficiencies Act is a plenary suit in 
equity.” 

[Constitutionality] 
The challege to the constitutionality of the 


Packers and Stockyards Act, as amended, is 
disposed of by the decision of Stafford v. 
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Wallace, 258 U. S. 495, decided before the 
adoption of the 1935 extension to cover the 
live poultry industry, since no new legis- 
lative principle was thereby introduced. 


The issue was not raised in the case of 
Acker v. United States, 298 U. S. 426, but tha? 
decision could not have been made unles- 
the court had assumed that the question of 
constitutionality was no longer open. 


[Interstate Commerce] 


So much of the plaintiff’s case as is based 
upon the assertion that it is not engaged in 
interstate commerce encounters the formid- 
able obstacle of its own recital contained in 
the application for the license, which has 
been quoted. It was in the garb of a cor- 
poration engaged in interstate commerce 
that the ‘plaintiff presented itself to the 
Secretary of Agriculture, and it is in part 
because he made an order denying the ap- 
plication, that the plaintiff is here at all; 
the court must deal with the plaintiff in the 
character which it has voluntarily assumed, 
because not otherwise can the regularity of 
the proceedings be examined. If the plain- 
tiff were to succeed in its assertion that the 
order complained of was arbitrary and ca- 
pricious and not based upon the evidence, 
the effect would be that this court would 
hold that the plaintiff is entitled to a license, 
being engaged in interstate commerce. 


The allegation in paragraph 6 of the com- 
plaint, to the effect that the plaintiff applied 
for the license im terrorem, has not been over- 
looked. If that were accepted arguendo, it 
would not avoid the legal or the logical 
limitations of the present litigation. This 
court is asked to accord to the plaintiff re- 
dress under the statute which the plaintiff 
itself invoked, first in making its application, 
and again in seeking a judicial review of an 
unfavorable order which could have been 
granted only within that statutory frame- 
work. Whether or not the plaintiff was well 
advised in seeking to obtain the license, this 
court can deal with the situation only as it 
exists, namely, that the plaintiff asserts that 
it is engaged in interstate commerce, and 
conceives itself to have been injured by the 
refusal of competent authority to grant it a 
license not otherwise appropriate. 


Since we are constrained to deal with the 
plaintiff as we find it, we forbear to announce 
whether, apart from the limitations inherent 
in this cause, it would be appropriate to base 
a decision upon the broad question of 
whether the plaintiff is shown to be trans- 
acting interstate business. 

Among the decisions which we should be 
required to consult on that question are Live 
Poultry Dealers Protective Association v. ~ 
United States, 4 Fed. (2d) 840; Greater New 
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York Live Poultry Chamber of Commerce v. 
United States, 47 Fed. (2d) 156, and Local 
167 v. United States, 291 U. S. 293. It would 
be logical to say that they point the way to 
a proper decision of that question, in spite of 
the absence here of any combination in re- 
straint of trade; if there is a legal distinction 
to be drawn by reason thereof, as the plain- 
tiff argues, we are of the view that it may 
be the more completely examined in the 
presence of precise and adequate factual data 
in a proceeding to enforce the penalty clause 
of section 218 c of the statute, than have 
been assembled in this record. We do not 
intend by this decision to foreclose the issue 
in such a prosecution, of the plaintiff’s par- 
ticipation in interstate commerce. 


[Circumvention of Revocation Order] 


Turning now to the proceedings leading to 
the denial of the plaintiff’s application for a 
license, the complete record of which is be- 
fore the court by way of exhibits, no diffi- 
culty is encountered in holding that the 
order is not open to successful attack on the 
merits. It clearly appears that this plaintiff 
is but a new corporate guise adopted by the 
same individuals who had previously oper- 
ated the F. B. Midwood Live Poultry Cor- 
poration Which had obtained such a license 
as this plaintiff has unsuccessfully sought, 
and after operating under it for a period of 
time suffered the revocation thereof pur- 
suant to appropriate action taken by the 
Secretary of Agriculture in the performance 
of his statutory duties. No effort was made 
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to review that order of revocation, and its 
consequences were merely sought to be 
evaded through the device of organizing the 
plaintiff corporation. 

It is required therefore that this cause be 
determined upon the understanding that the 
issues resolved in the revocation of the 
Midwood license are not now open to re- 
examination, 

The denial of the plaintiff’s application for 
a license was broadly predicated upon the 
showing that the responsible corporate officers 
of the Midwood Company had merely car- 
ried on their former enterprise, although 
they organized the plaintiff, a new corpora- 
tion, for that purpose, and thus sought to 
circumvent the order of the Secretary of 
Agriculture revoking the earlier license. 
Such a device did not find favor with the 
licensing authorities, nor does it with this 


court. 
[Motion Granted] 


It results from the foregoing that the 
motion of the defendants for summary judg- 
ment dismissing the complaint must be 
granted, and it is so ordered. 


[Concurring Opinion] 


L. HAND, C. J. (Concurring) I concur in all 
that my brothers say except that the cases 
which they last cite seem to me to show that 
the plaintiff is within the Act. That being so, 
it becomes unnecessary to say whether by apply- 
ing for a license, the plaintiff lost the right in 
this action to challenge the applicability of the 
Act, a question about which I express no 
opinion. 


[| 57,363] Corn Products Refining Company and Corn Products Sales Company v. 


Federal Trade Commission. 


In the Supreme Court of the United States. 


1945. 


No, 680, October Term, 1944. April 23, 


On Writ of Certiorari to the United States Circuit Court of Appeals for the Seventh 


Circuit. 


Price discrimination in sales of glucose to purchasers in different cities is prohibited by 
Section 2 (a) of the Clayton Anti-Trust Act when the purchasers are in competition with 
each other, even though they are in different localities. 


See the Robinson-Patman Act annotated, Vol. 1, ¥ 2212.4325. 


The legislative history of the Robinson-Patman Price Discrimination Act indicates - 


that Congress was unwilling to require f. 0, b. factory pricing, making all uniform deliv- 
ered price systems and all basing point systems illegal per se. Congress left the legality 
of such systems to be determined accordingly as they might be within the reach of Section 
2 (a) of the Clayton Act and its more restricted prohibitions of discriminations in delivered 
prices. 


See the Robinson-Patman Act annotated, Vol. 1, J 2212.593. 


_ Section 2 (a) of the Clayton Act does not require a finding that the discriminations in 
price have in fact had an adverse effect on competition. The statute is designed to reach 
such discriminations in their incipiency, before the harm to competition is effected. It is 
enough that they may have the prescribed effect. The Commission’s findings that glucose 
is a principal ingredient of low priced candy, and that differences of small fractions of a 
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cent in the sales price of such candy are enough to divert business from one manufacturer 
to another, readily admit of the Commission’s inference that there is a reasonable prob- 
ability that the effect of discriminations in the sale of glucose may be substantially to lessen 
competition. 

See the Robinson-Patman Act annotated, Vol. 1, | 2212.600. 


The practice of permitting certain favored customers to secure options for the purchase 
of glucose, when an advance in price is announced, and to take delivery at the old price, 
for periods longer than those usually permitted to other customers, is in violation of Sec- 
tion 2(a) of the Clayton Act. Such discriminations in the terms of sale operate to permit 
the favored customers to purchase at a lower price than other customers, so that their effect 
is to establish discriminations in price. Section 2 (a) applies to indirect as well as direct 
discriminations in price. 

See the Robinson-Patman Act annotated, Vol. 1, | 2212.567. 


Evidence is held insufficient to sustain a finding that lower prices allowed to favored 
purchasers of glucose were in fact made to meet competition. 


See the Robinson-Patman Act annotated, Vol. 1, {| 2213. 


An arrangement between the manufacturer of dextrose and the manufacturer of candy 
whereby the manufacturer of dextrose made large expenditures in advertising the candy 
as being “rich in dextrose” is held to be in violation of Section 2 (e) of the Clayton Act. 
The contention that the advertising arrangement is not forbidden because it was not made 
with the candy company as a “purchaser” is’overruled, as it appears that during the period 
of the advertising arrangement the candy company was in fact a customer of the dextrose 
manufacturer. The Commission could properly infer that the advertising contemplated 
the sale of dextrose to the candy company. The dextrose manufacturer thus furnished a 
service connected with the sale of a commodity upon terms not accorded to other purchas- 
ers. The statute does not require that the discrimination in favor of one purchaser against 
another shall be provided for in a purchase contract or be required by it. It is enough if 
the discrimination be made in favor of one who is a purchaser and be denied to another 
purchaser. 


See the Robinson-Patman Act annotated, Vol. 1, {] 2216.20. 


While Section 2 (e) of the Clayton Act does not define the term “processing,” the 
conversion of dextrose into candy would seem to conform to the current understanding 
that processing is a mode of treatment of materials to be transformed or reduced to a dif- 
ferent state or thing. The precise nature or extent of the processing before resale would 
seem to be immaterial. The statute is aimed at discrimination by supplying facilities or 
services to a purchaser not accorded to others, in all cases where the commodity is to be 
resold, whether in its original form or in a processed product. 


See the Robinson-Patman Act annotated, Vol. 1, {| 2216. 
The prohibited effect of discrimination upon commerce is amply shown by the inter- 
state and national character of the purchaser’s business, and also by a showing that some 


of the seller’s sales to other companies, to whom allowances were not accorded, were made 
in interstate commerce. 


See the Robinson-Patman Act annotated, Vol. 1, f] 2212.625. 

Affirming 144 Fed. (2d) 211, reported at {| 57,263, ante, which affirmed Dkt. 3633. 

For petitioner: Parker McCollester, George de Forest Lord, Frank H. Hall, Sidney 
S. Coggan, Samuel A. McCain, all of New York, N. Y. 


For respondent: Charles Fahy, Solicitor General, Wendell Berge, Asst. Atty. General, 
Charles H. Weston, Special Asst. to Atty. Gen., W. T. Kelley, Chief Counsel, Federal 
Trade Commission. 


[Facts of Case} deliveries are in fact made from their fac- 


Mr. Chief Justice Stone delivered the opin- 
ion of the Court: Petitioners, a parent cor- 
poration and its sales subsidiary, use a basing 
point system of pricing in their sales of glu- 
cose. They sell only at delivered prices, 
computed by adding to a base price at Chi- 
cago the published freight tariff from Chicago 
to the several points of delivery, even though 
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tory at Kansas City as well as from their 
Chicago factory. Consequently there is in- 
cluded in the delivered price on shipments 
from Kansas City an amount of “freight” 
which usually does not correspond to freight 
actually paid by petitioners. 


The Federal Trade Commission instituted 
this proceeding under §11 of the Clayton 
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Act, c. 323, 38 Stat. 730, 15 U.S. C., §21, 
charging that petitioners’ use of this single 
basing point system resulted in discrimina- 
tions in price between different purchasers 
of the glucose, and violated §2 (a) of the 
Act, as amended by §1 of the Robinson- 
Patman Act, c, 592, 49 Stat. 1526, 15 U.S. C., 
§ 13. The complaint also charged petitioners 
with other discriminations in prices, or in 
services rendered to favored customers, which 
will presently be stated in detail, all in vio- 
lation of §2 (a) or §2 (e) of the Clayton 
Act, as amended. 


[Section 2 (a)] 

Section 2 (a) provides in part: 

“(a) . .. it shall be unlawful for any person 
engaged in commerce . . either directly or 
indirectly, to discriminate in price between dif- 
ferent purchasers of commodities of like grade 
and quality, . . . where the effect of such dis- 
crimination may be substantially to lessen com- 
petition or tend to create a monopoly in any 
line of commerce, or to injure, destroy, or pre- 
vent competition with any person who either 
grants or knowingly receives the benefit of such 
discrimination, or with customers of either of 
them: Provided, That nothing herein contained 
shall prevent differentials which make only due 
allowance for differences in the cost of manu- 
facture, sale, or delivery resulting from the dif- 
fering methods or quantities in which such 
commodities are to such purchasers sold or de- 
livered:...”’ 


[Proceedings] 


After hearings, at which much of the 
evidence was stipulated, the Commission 
made its findings of fact. It concluded that 
petitioners had violated §2 of the Clayton 
Act, as amended, and ordered them to cease 
and desist from such violations. On petition 
to review the Commission’s order, the Cir- 
cuit Court of Appeals for the Seventh Cir- 
cuit sustained the order, except in particulars 
not material here. 144 F, 2d 211. 


[Questions for Decision] 


We granted certiorari, 323 U. S. —, be- 
cause the questions involved are of impor- 
tance in the administration of the Clayton 
Act in view of the widespread use of basing 
point price systems. The principal questions 
for decision are whether, when shipments 
are made from Kansas City, petitioners’ bas- 
ing point system results in discriminations 
in price between different purchasers of glu- 
cose, within the meaning of §2 (a); and, if 
so, whether there is support in the evidence 
for the finding of the Commission that these 
discriminations have the effect on competi- 
tion defined by that section. Further ques- 
tions are raised as to whether the other dis- 
criminations charged violate §2 (a) and 
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I. Basing Point Practices 


The evidence as to petitioners’ basing point 
system for the sale of glucose was stipu- 
lated. The Commission found from the evi- 
dence that petitioners have two plants for 
the manufacture of glucose or corn syrup, 
one at Argo, Illinois, within the Chicago 
switching district, and the other at Kansas 
City, Missouri. The Chicago plant has been 
in operation since 1910, and that at Kansas 
City since 1922. Petitioners’ bulk sales of 
glucose are at delivered prices, which are 
computed, whether the shipments are from 
Chicago or Kansas City, at petitioners’ Chi- 
cago prices, plus the freight rate from Chicago 
to the place of delivery. Thus purchasers 
in all places other than Chicago pay a higher 
price than do Chicago purchasers. And in 
the case of all shipments from Kansas City 
to purchasers in cities having a lower freight 
rate from Kansas City than from Chicago, 
the delivered price includes unearned or 
“phantom” freight, to the extent of the dif- 
ference in freight rates. Conversely, when 
the freight from Kansas City to the point 
of delivery is more than that from Chicago, 
petitioners must “absorb” freight upon ship- 
ments from Kansas City, to the extent of the 
difference in freight. 


The Commission illustrated the operation 
of the system by petitioners’ delivered prices 
for glucose in bulk in twelve western and 
southwestern cities, to which shipments 
were usually made from Kansas City. On 
August 1, 1939, the freight rates to these 
points of delivery from Chicago were found 
to exceed those from Kansas City by from 
4 to 40 cents per hundred pounds, and to 
that extent the delivered prices included un- 
earned or phantom freight. As petitioners’ 
Chicago price was then $2.09 per hundred 
pounds, this phantom freight factor with 
respect to deliveries to these twelve cities 
represented from 2 to 19% of the Chicago 
base price. From this it follows, as will 
presently be seen, that petitioners’ net re- 
turn at their Kansas City factory on sales 
to these twelve cities, in effect their f. o. b. 
factory price, varied according to the amount 
of phantom freight included in the delivered 
price. 

Much of petitioners’ glucose is sold to 
candy manufacturers, who are in competi- 
tion with each other in the sale of their 
candy. Glucose is the principal ingredient 
in many varieties of low priced candies, 
which are sold on narrow margins of profit. 
Customers for such candies may be diverted 
from one manufacturer to another by a dif- 
ference in price of a small] fraction of a cent 
per pound, 

The Commission found that the higher 


prices paid for glucose purchased from peti- 
tioners by candy manufacturers located in 
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cities other than Chicago, result in varying 
degree in higher costs of producing the candies. 
The degree in each instance varies with the 
difference in the delivered price of the glu- 
cose, and the proportion of glucose in the 
particular candy. Manufacturers who pay 
unearned or phantom freight under petition- 
ers’ basing point system necessarily pay rel- 
atively higher costs for their raw material 
than do those manufacturers whose location 
with relation to the basing point is such that 
they are able to purchase at the base price 
plus only the freight actually paid. The 
Commission found that the payment of these 
increased prices imposed by the basing point 
system “may... diminish” the manufactur- 
ers’ ability to compete with those buyers at 
lower prices. 


The Commission concluded from these 
facts that petitioners’ basing point system 
resulted in discriminations in price among 
purchasers of glucose, and that the discrim- 
inations result in substantial harm to com- 
petition among sueh purchasers. Petitioners 
challenge each conclusion. 


[Discriminations Held Within Prohibition 
of Act] 


First. Section 2 (a) of the Clayton Act, 
as amended, makes it unlawful for any per- 
son “either directly or indirectly, to discrim- 
inate in price between different purchasers 
of commodities of like grade and quality. 

..” The statute permits differentials “which 
make only due allowance for differences in 
costs of manufacture, sale, or delivery... .” 

Petitioners’ pricing system results inev- 
itably in systematic price discriminations, 
since the prices they receive upon deliveries 
from Kansas City bear relation to factors 
other than actual costs of production or de- 
livery. As in the case of the twelve cities 
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selected by the Commission for illustrative 
purposes, the freight actually paid by peti- 
tioners in making deliveries usually varies 
from the freight factor from Chicago, used 
in computing the delivered price. When the 
actual freight is the lesser of the two, peti- 
tioners charge and collect unearned or phantom 
freight; when it is the greater, petitioners 
absorb the excess freight, which they pay, 
but do not include in the computation of 
their delivered price. 


In either event, on shipments from Kan- 
sas City, the delivered price to the purchaser 
depends not only on the base price plus the 
actual freight from Kansas City, but also 
upon the difference between the actual freight 
paid and the freight rate from Chicago which 
is included in the delivered price. This dif- 
ference also results in varying net prices to 
petitioners at their factory at Kansas City, 
according to the destination of the glucose. 
The factory net varies according as peti- 
tioners collect phantom freight or absorb 
freight, and in each case in the amount of 
this freight differential. The price discrim- 
inations resulting from this systematic inclu- 
sion of the freight differential in computing 
the delivered price are not specifically per- 
mitted by the statute. Hence they are un- 
lawful, unless, as petitioners argue, there is 
an implicit exception to the statute for such 
a basing point system. 

Petitioners point out that there is no dis- 
crimination under their basing point system 
between buyers at the same points of de- 
livery, and urge that the prohibition of §2 
(a) is directed only at price discriminations 
between buyers at the same delivery points. 
There-is nothing in the words of the statute 
to support such a distinction, since the stat- 
ute is not couched in terms of locality. And 
its purpose to prevent injuries to competition 


1 The illustrative prices found by the Commission show this sharply varying factory net and 


also the amounts of phantom freight. 


The figures given are upon deliveries from Kansas City 


for August 1, 1939, when the Chicago base price was $2.09. 


A B 

Delivered 
Price 

(Chicago 

Freight Base Price, 

from $2.09, plus 

Chicago Column A) 
Kansas City, Missouri... $.40 $2.49 
St, Joseph, Missouri....  .40 2.49 
Springfield, Missouri... -40 2.49 
Fort Smith, Arkansas...  .65 2.74 
Hutchinson, Kansas ... .61 2.70 
Lincoln, Nebraska..... . 45 2.54 
Sioux City, Iowa....... .40 2.49 
Waco, Texas .......... 85 2.94 
Sherman, Texas ....... Gd. 2.86 
San Antonio, Texas.... .88 2.97 
Denver, Colorado ..... -66 PES 
Salt Lake City, Utah... .77 2.86 


Cc D E F 
Net to Peti- 
tionersat Variance in 
Actual Factory in Petitioners’ Phantom 
Freight Kansas City Net from Freight 
from (Column B Their Net on (Column A 
Kansas minus Deliveries at minus 
City Column C) Kansas City Column C) 
$.00 $2.49 $.00 $.40 
-09 2.40 —.09 .31 
236 Pes) —.36 -04 
«45 2.29 —.20 .20 
36 2.34 —.15 225 
Al 2.41 —.08 Be 
.24 2.25 —.24 16 
-63 2.31 —.18 .22 
54 2.32 —.17 323 
-69 2.28 —.21 19 
56 2.19 —.30 .10 
-67 2.19 —.30 .10 
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through price discriminations would preclude 
any such distinction, not required by its lan- 
guage. The purchasers of glucose from 
petitioners are found to be in competition 
with each other, even though they are in 
different localities. The injury to the com- 
petition of purchasers in different localities 
is no less harmful than if they were in the 
same city. 

We find nothing in the legislative history 
of the Clayton or Robinson-Patman Acts 
to support the suggested distinction. It is 
true that §3 of the Robinson-Patman Act, 
15 U. S. C. § 13a, incorporating the Borah- 
Van Nuys Bill, S. 4171, 74th Cong., 2d Sess., 
imposes criminal penalties for selling goods 
“in any part of the United States at prices 
lower than those exacted . . . elsewhere in 
the United States for the purpose of destroy- 
ing competition .” But this section 
does not restrict the operation of the pro- 
hibitions, with civil sanctions, of the Robinson- 
Patman amendments to § 2 (a) of the Clay- 
ton Act. This was specifically pointed out 
by the Conference Report on the Robinson- 
Patman Act.? H. Rep. No. 2951, 74th Cong., 
2d Sess: Dia: 

Petitioners further contend that basing 
point systems were well known prior to the 
enactment of the Robinson-Patman Act and 
were considered by Congress to be legal. 
From this petitioners conclude that they 
remained legal in the absence of a clear 
command to the contrary. Cf. Parker v. 
Motor Boat Sales, 314 U. S. 244; Helvering v. 
Griffiths, 318 U. S. 371. But we think that 
the premise falls, and with it the conclusion, 
whatever it might be if the premise were 
valid. 


In support of the legality of basing point 
systems, petitioners rely on Maple Flooring 
Assn. v, United States, 268 U. S. 563, 570, and 
Cement Manufacturers Assn. v. United States, 
268 U. S. 588, 597. But these were suits 
to restrain violations of the Sherman Act, 
and did not involve the prohibition of the 
Clayton Act upon discriminations in price. 
The only question for decision in those cases 
was whether there was a concerted price- 
fixing scheme among competing sellers, ac- 
complished in part by their adoption of a 
uniform basing point system; in fact, no 
prohibited concert of action was found. 


_ In any event, the basing point systems 
involved in those cases were quite unlike 
that used by petitioners. In the Maple 
Flooring case, supra, the single basing point 
was so close to most of the points of pro- 
duction as to result in but trivial freight 
variances, and the defendants in that case 
were willing to sell on a f. 0, b. mill basis, 


2? The report said. ‘‘Section 3 authorizes noth- 
ing which that amendment [to § 2 of the Clayton 
Act] prohibits, and takes nothing from it." 
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whenever the purchaser so requested. In 
the Cement case, supra, the defendants used 
a multiple basing point system, with a basing 
point at or near each point of production. 
Under this system, any manufacturer, in 
order to compete in the territory closer 
freightwise to another, would absorb freight, 
by adjusting his mill price to make his de- 
livered price as low as that of his com- 
petitors. Under this system the delivered 
price for any locality was determined by 
the nearest basing point. We have no oc- 
casion to decide whether a basing point 
system such as that in the Cement case is 
permissible under the Clayton Act, in view 
of the provisions of §2 (b), permitting re- 
ductions in price in order to meet a com- 
petitor’s equally low price. Cf. Federal Trade 
Commission v. A. E. Staley Mfg. Co., No. 559, 
decided this day. 

When the Robinson-Patman Act was 
adopted in 1936, there was no settled con- 
struction of the Clayton Act in the federal 
courts contrary to that now urged by the 
Commission, as was the case with the meas- 
ures involved in Helvering v. Griffith, supra. 
Nor was there any settled administrative 
construction to the contrary. In fact in 1924 
in the only decision involving the problem, 
the Federal Trade Commission, after exten- 
sive investigation and hearings, ordered the 
United States Steel Corporation and its 
subsidiaries to cease and desist from the 
sales of their rolled steel products on the 
“Pittsburgh-Plus” price system. 8 F. T, 
C. 1. The Commission held that the use 
of a single basing point at Pittsburgh for 
steel plants over the country was a viola- 
tion of §2 of the Clayton Act, as well as 
§5 of the Federal Trade Commission Act, 
15 U. S. C. §45, as they then read. The 
respondents in that case sought no review of 
the Commission’s order and filed with the 
Commission a formal] statement of intended 
compliance with it. 

Petitioners also rely on the failure of the 
Commission to make further orders against 
basing point systems in the period from 
1924 to the passage of the Robinson-Patman 
Act in 1936. The Commission undertook no 
further proceedings because of difficulties 
of enforcement which it attributed to the 
exemption provisions of § 2 and to decisions 
of the lower federal courts in Clayton Act 
cases. Instead it pressed for clarifying 
amendments to the Act. See the Commis- 
sion’s Final Report on the Chain Store In- 
vestigation (1936), Sen. Doc. No. 4, 74th 
Cong., Ist Sess., pp. 89-90, 96-97. The 
Robinson-Patman Act was adopted in re- 
sponse to the Commission’s recommendation 
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that defects in §2 be remedied and its pro- 
hibition of price discrimination strengthened. 


Finally, petitioners argue that Congress, 
by the rejection of a provision of the 
Robinson-Patman Bill, which would have in 
effect prohibited all basing point systems, has 
indicated its intention to sanction all such 
systems. This provision, as reported to the 
House by the Committee on the Judiciary, 
would have defined “price”, as used in §2 
of the Clayton Act, as meaning “the amcunt 
received by the vendor after deducting 
actual freight or cost of other transportation, 
if any, allowed or defrayed by the vendor.” 


The practical effect of this provision 
would have been to require that the price of 
all commodities sold in interstate commerce 
be computed on an f. o. b. factory basis, 
in order to avoid the prohibited discrimina- 
tions in selling price. It would have pro- 
hibited any system of uniform delivered 
prices, as well as any basing point system 
of delivered prices. These effects were 
recognized in the Committee’s report, see 
H. Rep. No. 2287, 74th Cong., 2d Sess., p. 14, 
and in the debates upon the Robinson- 
Patman Bill. Cf. 80 Cong. Rec. 8118, 8223- 
8224. Indeed, the provision would have pro- 
hibited such a multiple basing point system 
as that in Cement Manufacturers Assn. v. 
United States, supra, as well as the present 
system. 


Such a drastic change in existing pricing 
systems as would have been effected by 
the proposed amendment engendered op- 
position, which finally led to the withdrawal 
of the provision by the House Committee 
on the Judiciary. 80 Cong. Rec. 8102, 8140, 
8224. We think this legislative history in- 
dicates only that Congress was unwilling 
to require f. o. b factory pricing, and thus 
to make all uniform delivered price systems 
and all basing point systems illegal per se. 
On the contrary we think that it left the 
legality of such systems to be determined 
accordingly as they might be within the 
reach of §2 (a), as enacted, and its more 
restricted prohibitions of discriminations in 
delivered prices. 

We conclude that the discriminations in- 
volved in petitioners’ pricing system are 
within the prohibition of the Act. We pass 
to the question whether these discrimina- 
tions had the prescribed effect on com- 
petition. 

[Effect on Competition] 


Second. Section 2 (a) of the Clayton Act, 
as amended, prohibits only discriminations 
whose “effect may be substantially 
to lessen competition in any line of 
commerce, or to injure, destroy, or prevent 
competition with any person who either 
grants or knowingly receives the benefit of 
such discrimination, or with customers of 
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either of them. . . .” Petitioners insist that 
the Commission’s findings, based upon the 
facts stipulated, do not support its conclu- 
clusion that petitioners’ discriminations have 
the prescribed effect. 


It is to be observed that §2 (a) does not 
require a finding that the discriminations in 
price have in fact had an adverse effect 
on competition. The statute is designed 
to reach such discriminations “in their in- 
cipiency,” before the harm to competition is 
effected. It is enough that they “may” have 
the prescribed effect. Cf. Standard Fashion 
Co, v. Magrane-Houston Co., 258 U. S. 346, 
356-357. But as was held in the Standard- 
Fashion case, supra, with respect to the like 
provisions of §3 of the Clayton Act, pro- 
hibiting tying clause agreements, the effect 
of which “may be to substantially lessen 
competition,’ the use of the word “may” 
was not to prohibit discriminations having 
“the mere possibility” of those consequences, 
but to reach those which would probably 
have the defined effect on competition. 

Since petitioners’ basing point system 
results in a Chicago delivered price which 
is always lower than any other, including 
that at Kansas City, a natural effect of the 
system is the creation of a favored price 
zone for the purchasers of glucose in Chi- 
cago and vicinity, which does not extend 
to other points of manufacture and shipment 
of glucose. Since the cost of glucose, a 
principal ingredient of low-priced candy, is 
less at Chicago, candy manufacturers there 
are in a better position to compete for busi- 
ness, and manufacturers of candy located 
near other factories producing glucose, 
distant from the basing point, as Kansas 
City, are in a less favorable position. The 
consequence is, as found by the Commis- 
sion, that several manufacturers of candy, 
who were formerly located in Kansas City 
or other cities served from petitioners’ 
Kansas City plant, have moved their fac- 
tories to Chicago. 

Further, we have seen that prices in cities 
to which shipments are made from Kansas 
City, are frequently discriminatory, since 
the prices in such cities usually vary accord- 
ing to factors, phantom freight or freight 
absorption, which are unrelated to any 
proper element of actual cost. And these 
systematic differentials are frequently ap- 
preciable in amount. The Commission’s 
findings that glucose is a principal ingredient 
of low-priced candy and that differences of 
small fractions of a cent in the sales price 
of such candy are enough to divert business 
from one manufacturer to another, readily 
admit of the Commission’s inference that 
there is a reasonable probability that the 
effect of the discriminations may be substan- 
tially to lessen competition. 
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The weight to be attributed to the facts 
proven or stipulated, and the inferences to 
be drawn from them, are for the Commis- 
sion to determine, not the courts. See Fed- 
eral Trade Commission v. Pacific States Paper 
Trade Assn., 273 U. S. 52, 63; Federal Trade 
Conmission v. Algoma Lumber Co., 291 U.S. 
67,73; cf. Labor Board v, Southern Bell Tel. 
Co., 319 U. S. 50, 60. We cannot say that 
the Commission’s inference here is not sup- 
ported by the stipulated facts, or that it 
does not support the Commission’s order. 


II. Booking Practices 


Ordinarily, when petitioners announce an 
advance in the price of glucose, they allow 
their customers a period of five days to 
“book” orders, that is, secure options to 
purchase, at the old price, and a period of 
thirty days in which to take delivery upon 
the options. The Commission charged that 
petitioners have further violated §2 (a) of 
the Clayton Act, as amended, by permitting 
certain favored customers to secure options 
for the purchase of glucose, and to take 
delivery at the old price, for periods longer 
than those usually permitted to other custo- 
mers. The Commission also charged other 
violations of §2 (a) in that petitioners 
favored certain tank wagon customers by 
permitting them to book orders at the lower 
prices charged for tank car deliveries, and 
to take deliveries by tank wagon over ex- 
tended periods of time. The Commission 
found, upon ample evidence, that these dis- 
criminations were in fact made by petitioners. 

Petitioners assert that the practices pro- 
hibited by §2 (a) are discriminations in 
price, and not in the terms and conditions 
of sale other than price. They rely on the 
fact that in the course of the progress of 
the Robinson-Patman bill through Con- 
gress, the phrase “terms of sale”, originally 
included in the prohibited discriminations, 
was stricken from the bill. But even if the 
contention be accepted, we cannot ignore 
the fact that the present discriminations in 
the terms of sale operated to permit the 
favored customers to purchase at a lower 
price than other customers, so that their 
only practical effect was to establish dis- 
criminations in price, precisely the evil at 
which the statute was aimed. And the 
Conference Committee, in reporting on this 
elimination of the phrase “terms of sale’ 
from the bill, made it clear that §2 (a) 
still applied to indirect as well as direct 
discriminations in price. It said that with 
the elimination of the phrase “terms of sale”, 
the act is inapplicable to “terms of sale 
except as they amount in effect to the in- 
direct discriminations in price within the 
meaning of the remainder of subsection 
(a).” H. Rep. No. 2951, 74th Cong., 2nd 
Sess., p. 5. 
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Petitioners also contend that these sales 
to favored cutsomers were to meet the com- 
petition of other sellers of glucose, and were 
therefore excepted from the prohibition of 
§ 2 (a), by the proviso of subsection (b) of 
§2 of the Clayton Act, as amended. Sub- 
section (b) provides: 

“Upon proof being made, at any hearing on 
a complaint under this section, that there has 
been discrimination in price ..., the burden 
of rebutting the prima-facie case thus made by 
showing justification shall be upon the person 
charged with a violation of this section, and 
unless justification shall be affirmatively shown, 
the Commission is authorized to issue an order 
terminating the discrimination: Provided, how- 
ever, That nothing herein contained shall pre 
vent a seller rebutting the prima-facie case thus 
made by showing that his lower price . . . was 
made in good faith to meet an equally low price 
of a competitor. ..”’ 


The only evidence said to rebut the prima 
facie case made by proof of the price dis- 
criminations was given by witnesses who 
had no personal knowledge of the transac- 
tions, and was limited to statements of each 
witnesses’s assumption or conclusion that 
the price discriminations were justified by 
competition. Examination of the testimony 
satisfies us, as it did the court below, that 
it was insufficient to sustain a finding that 
the lower prices allowed to favored cus- 
tomers were in fact tnade to meet competi- 
tion. Hence petitioners failed to sustain 
the burden of showing that the price dis- 
criminations were granted for the purpose 
of meeting competition. Cf. Federal Trade 
Commission v. A, E. Staley Mfg. Co., No. 
559 [] 57,364], decided this day. 

Finally it is contended that there was no 
evidence to support the Commission’s find- 
ing, which was referable to these practices as 
well as petitioners’ basing point practices, 
that the discriminations in price may 
diminish competition within the meaning of 
§ 2 (a). This finding as to the effect of both 
types of discrimination was based on the 
same stipulation of facts which we have 
already considéred in connection with the 
basing point practices. Since the customers 
here are the same manufacturers of low- 
priced candies as were there involved, and 
since the price discriminations here are rela- 
tively substantial in a field where differences 
of a fraction of a cent in the price of candy 
are sufficient to divert business from one 
manufacturer to another, we think that the 
stipulation, which we find to be applicable 
to these as well as the basing point prac- 
tices, is sufficient to support the finding of 
the prescribed effect on competition. 


III, Discounts to Purchasers of By-Products 


_ Still other price discriminations by peti- 
tioners charged and found by the Commis- 
sion were discounts allowed to certain 
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favored purchasers of gluten feed and meal, 
by-products of petitioners’ refining of corn, 
and othér discounts allowed to certain 
favored purchasers of starch and starch 
products. It was not and is not contended 
that these allowances were due to differ- 
ences in the cost of manufacture, sale or 
delivery. But it is asserted that these dis- 
criminations did not violate § 2 (a), since 
there was not the requisite effect on com- 
petition. 


It was stipulated, and the Commission 


found that the allowances in question were - 


“sufficient”, if and when reflected in whole 
or in substantial part in resale prices, to 
attract business to the favored purchasers 
away from their competitors, “or to force 
[their] competitors to resell . . . at a sub- 
stantially reduced profit, or to refrain from 
reselling.” But it is asserted that there is 
no evidence that the allowances ever were 
reflected in the purchasers’ resale prices. 
This argument loses sight of the statutory 
command. As we have said, the statute does 
not require that the discriminations must in 
fact have harmed competition, but only that 
there is a reasonable possibility that they 
“may” have such an effect. We think that 
it was permissible for the Commission to 
infer that these discriminatory allowances 
were a substantial threat to competition. 


IV. Advertising Allowances 


The Commission also charged and found 
that petitioners violated § 2 (e) of the Clay- 
ton Act, which provides: 

“(e) . . . it shall be unlawful for any person 
to discriminate in favor of one purchaser against 
another purchaser or purchasers of a commodity 
bought for resale, with or without processing, 
by contracting to furnish or furnishing, or by 
contributing to the furnishing of, any services 
or facilities connected with the processing, 
handling, sale, or offering for sale of such com- 
modity so purchased upon terms not accorded 
to all purchasers on proportionally equal terms.”’ 


The alleged violation consisted of adver- 
tising expenditures made by petitioners for 
the Curtiss Candy Company in order to 
promote the sale of dextrose or corn sugar 
for use in candy manufacture. For this 
purpose petitioners entered into an arrange- 
ment with the Curtiss Candy Company, 
whereby during the years 1936 to 1939 they 
spent over $750,000 in advertising Curtiss 
candy as being “rich in dextrose”. At the 
same time Curtiss advertised its candy as 
being “rich in dextrose’, and made the same 
statement on its labels. While Curtiss was 
free to purchase dextrose used in the ad- 
vertised candies from other manufacturers, 
it in fact made all such purchases from 
petitioners, in annually increasing quantities 
until it purchased a total of seven million 
pounds in 1939. During the same period it 
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purchased of petitioners large quantities of 
glucose, the purchases increasing from noth- 
ing in 1937 to almost fifteen million pounds 
in 1939. Although petitioners sold dex- 
trose to others, it did not furnish propor- 
tionately equal advertising services to them. 


Petitioners say that the advertising ar- 
rangement is not forbidden by §2 (e) 
because it was not made with the Curtiss 
Candy Company asa “purchaser”. But dur- 
ing the period in question the Curtiss Com- 
pany was in fact a purchaser of petitioners’ 
commodity. The Commission could prop- 
erly infer that the advertising for which 
petitioners paid, contemplated the sale of 
that commodity to Curtiss, and that the ad- 
vertising contemplated the offering for sale 
of the candy by Curtiss. Petitioners thus 
furnished a service connected with the sale 
or offering for sale of a commodity, upon 
terms not accorded to other purchasers. 
The statute does not require that the dis- 
crimination in favor of one purchaser against 
another shall be provided for in a purchase 
contract or be required by it. It is enough 
if the discrimination be made in favor of 
one who is a purchaser and denied to 
another purchaser or other purchasers of 
the commodity. 

It is said also that the Curtiss Company 
was not a purchaser of a commodity “bought 
for resale, with or without processing” 
within the meaning of §2 (e), since the 
Curtiss Company buys dextrose from peti- 
tioners, but uses it with other ingredients 
to produce candy, an entirely new com- 
modity, which it sells. While the Act does 
not define the term “processing”, the con- 
version of dextrose into candy would seem 
to conform ,to the current understanding 
that processing is a mode of treatment of 
materials to be transformed or reduced to 
a different state or thing. See Cochran v. 
Deener, 94 U. S. 780, 788. In view of the 
purpose of the statute to prevent the enu- 
merated discriminations attending the sale 
of a commodity for resale, the precise nature 
or extent of the processing before resale 
would seem to be immaterial. The statute 
is aimed at discrimination by supplying 
facilities or services to a purchaser not ac- 
corded to others, in all cases where the com- 
modity is to be resold, whether in its original 
form or in a processed product. The evils 
of the discrimination would seem to be the 
same whether the processing results in little 
or much alteration in the character of the 
commodity purchased and resold. 

And finally it is said that the Commission 
was without jurisdiction because the dex- 
trose sold by petitioners to Curtiss was not 
found to have been sold in interstate com- 
merce; that if the section is construed to 


q 57,363 


37,776 


apply to such transactions, it would be un- 
constitutional; and that in any case there 
is no showing that the transactions com- 
plained of, although not themselves in inter- 
state commerce, have in any way affected 
such commerce. But the effect upon the 
commerce is amply shown by the interstate 
and national character of the Curtiss Com- 
pany’s business; by petitioners’ advertising 
for Curtiss, which was itself frequently in 
interstate commerce, amounting to $750,000; 
and by Curtiss’s own admission that it com- 
peted in the sale of its candy in interstate 
commerce, with all manufacturers of one 
cent and five cent bars of candy. Moreover, 
some of petitioners’ sales to other com- 
panies, to whom these allowances were not 
accorded, were made in interstate com- 
merce; thus there was a discrimination 
against sales in interstate commerce, well 
within the power of the Commission to 
remedy. 
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Petitioners make a number of other argu- 
ments or contentions of lesser moment 
which we have considered but find it un- 
necessary to discuss. We conclude that the 
advertising furnished by petitioners was a 
service or facility “connected with the pro- 
cessing . sale, or offering for sale” of 
the commodity purchased by the Curtiss 
Company upon terms not accorded to other 
purchasers, and therefore violated the statute. 

The several violations of §§ 2 (a) and 2 (e) 
of the Clayton Act, found by the Commis- 
sion, sustained by the court below, and 
brought here for review, fall within the 
prohibitions of the Act. The Commission’s 
conclusions are amply supported by its find- 
ings and the evidence, and the judgment is 


Affirmed. 


Mr. Justice RoBperts took no part in the 
consideration or decision of this case. 


Mr. Justice JACKSON concurs in the result. 


{1 57,364] Federal Trade Commission v. A. E. Staley Manufacturing Company, and 
Staley Sales Corporation. 


In the Supreme Court of the United States. No. 559, October Term, 1944. April 23, 1945. 


On Writ of Certiorari to the United States Circuit Court of Appeals for the Seventh 
Circuit. 


Use of a uniform price basing system is held to result in unlawful discrimination in 
violation of Section 2(a) of the Clayton Anti-Trust Act, Price discriminations are neces- 
sarily involved where the basing point is distant from the point of production. Since the 
“phantom” freight differentials bear no relation to the actual cost of delivery, they are 
systematic discriminations prohibited by Section 2(a) whenever they have the defined 
effect upon competition. 

See the Robinson-Patman Act annotated, Vol. 1, | 2212.590. 


The practice of allowing favored customers a longer period than other customers, in 
which to order goods at old prices before a price increase becomes effective, is held to be 
discriminatory in violation of Section 2(a) of the Clayton Act. 

See the Robinson-Patman Act annotated, Vol. 1, | 2212.565. 


Section 2(b) of the Clayton Act does not sanction the.excuse that the person charged 
with a violation of the law was merely adopting a similarly unlawful practice of another. 
The fact that respondents’ competitors used a uniform price basing point system is no 
justification for respondents’ adoption of the unlawful practice. The systematic adoption 
of a competitor’s prices by including unearned freight in respondents’ delivery price, or, 
what amounts to the same thing, the maintenance of a discriminatory and artificially 
high f. o. b. factory price in order to take advantage of the correspondingly high prices 
of a competitor, based on its higher costs of delivery, is not sufficient to justify the dis- 
crimination, for respondent fails to show, as Section 2(b) requires, the establishment of 
a “lower price” made in good faith to meet the equally low price of a competitor. 

See the Robinson-Patman Act annotated, Vol. 1, {| 2213. 


Section 2(b) of the Clayton Act does not require the seller to justify price discrimi- 
nations by showing that in fact he met a competitive price. But it does place on the 
seller the burden of showing that the price was made in good faith to meet a competitor’s. 
Section 2(b) at least requires the seller, who has knowingly discriminated in price, to 
show the existence of facts which would lead a reasonable and prudent person to believe 
that the granting of a lower price would in fact meet the equally low price of a com- 
petitor. The Commission’s finding that discriminations were not made in good faith is 
sustained when the record contains no statement by the persons allegedly reporting com- 
petitors’ price offers to respondent and discloses no efforts by respondents to investigate 
or verify such prices. 

See the Robinson-Patman Act annotated, Vol. 1, {| 2213. 
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_ Reversing 144 Fed. (2d) 221, reported at 57,264, ante, and remanding with instruc- 
tions to enforce Federal Trade Commission’s order in Dkt. 3803. ar 


For petitioner: Charles Fahy, Solicitor General; Wendell Berge, Asst. Atty. General; 
W. T. Kelley, Chief Counsel; Walter B. Wooden, Asst. Chief Counsel, Federal Trade 


Commission, 


For respondent: 
Doolen. 


[Use of Basing Point Delivered Price System 
in ‘Connection with Sale of Glucose] 


Mr. Chief Justice Stone delivered the 
opinion of the Court: Respondents, a par- 
ent company and its sales subsidiary, are 
engaged in the manufacture and sale of glu- 
cose or corn syrup in competition with 
others, including the Corn Products Refin- 
ing Company, whose methods of marketing 
and pricing its products are described in our 
opinion in Corn Products Refining Company 
v. Federai Trade Commission, No. 680, de- 
cided this day [J 57,363, ante]. Respondents, 
in selling their glucose, have adopted a 
basing point delivered price system com- 
parable to that of the Corn Products Re- 
fining Company. Respondents sell their 
product, manufactured at Decatur, Illinois, 
at delivered prices based on Chicago, Illi- 
nois, the price in each case being the Chi- 
cago price plus freight from Chicago to 
point of delivery. 


[Order Issued by Commission Directing Re- 
spondents to Cease Price Discrimination] 


In this proceeding, brought under § 11 of 
the Clayton Act, c. 323, 38 Stat. 730, 15 
U.S. C. § 21, the Federal Trade Commission 
charged that respondents’ pricing system 
resulted in price discriminations between 
different purchasers of glucose in violation 
of §2(a) of the Clayton Act, as amended by 
the Robinson-Patman Act, c. 592, 49 Stat. 
1526, 15 U. S. C. §13. The case was heard 
by the Commission on stipulations of facts 
and exhibits, upon the basis of which the 
Commission ultimately made its findings. 
Applying the same principles as in the Corn 
Products Refining Company case, it concluded 
that respondents had made discriminations 
between different purchasers in the price of 
their product; and that respondents were 
unable to justify the discriminations, as per- 
mitted by §2(b) of the Clayton Act, by 
showing that they were made “in good faith” 
to meet a competitor’s equally low price. 
The Commission accordingly made its order 
directing respondents to cease and desist 
from the price discriminations. 


[Commission’s Order Set Aside by CCA-7] 


On review of the Commission’s erder, the 
Court of Appeals for the Seventh Circuit 
set the Commission’s order aside, one judge 
dissenting. 144 F. 2d 221. One of the ma- 
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jority judges did not consider whether the 
price discriminations violated §2(a), but 
held that in any event they were made in 
good faith to meet their competitors’ price 
within the meaning of §2(b). Another con- 
curred in the result on the ground that the 
Commission had failed to make out a case 
of unlawful price discrimination, and for 
that reason he found no occasion to pass 
upon the merits of respondents’ defense. 
The third judge dissented on the ground 
that respondents’ discriminations were un- 
lawful and not justified by competition. We 
granted certiorari. 323 U. S. —. 


[Questions for Decision] 


The principal question for decision is 
whether respondents, who adopted the dis- 
criminatory price system of their competi- 
tors, including the Corn Products Refining 
Company, have sustained the burden of 
justifying their price system under § 2/b) 
of the Clayton Act, as amended, by showing 
that their prices were made “in good faith” 
to met the equally low prices of competitors. 
A further question is whether there was 
evidence to support the Federal Trade Com- 
mission’s findings that respondents, in 
granting to certain favored buyers, discrimi- 
natory prices for their product, did not act 
“in good faith’ to meet a cempetitor’s 
equally low price within the meaning of 
§2(b) of the Clayton Act. 


[Commission’s Findings] 


The Commission found that at al) relevant 
times respondents have sold glucose, snipped 
to purchasers from their plant at Decatur, 
Illinois, on a delivered price basis, the low- 
est price quoted being for delivery to Chi- 
cago purchasers. Respondents’ Chicago 
price is not only a delivered price at that 
place. It is also a basing point price upon 
which all other delivered prices, including 
the price at Decatur, are computed by add 
ing to the base price, freight from Chicago 
to the point of delivery. The Decatur price, 
as well as the delivered price at all points 
at which the freight from Decatur is less 
than the freight from Chicago, includes an 
item of unearned or “phantom” freight, 
ranging in amount in instances mentioned 
by the Commission, from 1 cent per hun- 
dred pounds at St. Joseph, Missouri, to 18 
cents at Decatur. The Chicago price, as 
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well as that at points at which the freight 
from Decatur exceeds freight from Chicago, 
required respondents to “absorb” freight, 
varying in fhstances cited by the Commis- 
sion from 4 cents per one hundred pounds 
at St. Louis, Missouri, to 15%4 cents per 
hundred pounds at Chicago. 


The Commission found that this inclusion 
of unearned freight or absorption of freight 
in calculating the delivered prices operated 
to discriminate against purchasers at all 
points where the freight rate from Decatur 
was less than that from Chicago and in 
favor of purchasers at points where the 
freight rate from Decatur was greater than 
that from Chicago. It also made findings 
comparable to those made in the Corn Prod- 
ucts Refining Company case that the effect 
of these discriminations between purchasers, 
who are candy and syrup manufacturers 
competing with each other, was to diminish 
competition between them. 


The Commission also found that respond- 
ents, during a period of from five to ten 
days after they advance the prices of their 
product, customarily permit purchasers gen- 
erally to “book” orders or secure options. to 
purchase glucose at the old price, for deliv- 
ery within thirty days, but that they also 
have permitted certain favored purchasers 
to secure additional extensions of time for 
delivery upon such options. In consequence 
of these time extensions, the favored buyers 
were enabled to secure glucose at a lower 
price than that concurrently being charged 
to other buyers In some instances, after a 
price advance, respondents also made ficti- 
tious bookings on which deliveries were 
later made, at the option of the favored 
buyers; and in still other cases sales were 
made to favored purchasers long after the 
expiration of the booking period. Respond- 
ents also book gluco’ in tank car lots to 
certain purchasers who lack storage facili- 
ties for such quantities; respondents then 
actually make deliveries in tank wagon lots 
over a period of many months, during which 
they are selling to others upon like deliveries 
at higher prices. 


[Whether Respondents Have Justified Dis- 
criminations Sole Question Here] 


These findings and the conclusion of the 
Commission that the price discriminations 
involved are prohibited by § 2(a), are chal- 
lenged here. But for the reasons we have 
given in our opinion in the Corn Products 
Refining Company case the challenge must 
fail. The sole question we find it necessary 
to discuss here is whether respondents have 
succeeded in justifying the discriminations 
by an adequate showing that the discrimi- 
nations were made “in good faith” to meet 
equally low prices of competitors. 
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[Discrimination Involved When Basing Point 
Distant from Point of Production] 


We consider first respondents’ asserted 
justification of the discriminations involved 
in its basing point pricing system. As we 
hold in the Corn Products Refining Company 
case with respect to a like system, price 
discriminations are necessarily involved 
where the price basing point is distant from 
the point of production. This is because, 
as in respondents’ case, the delivered prices 
upon shipments from Decatur usually in- 
clude an item of unearned or phantom 
freight or require the absorption of freight 
with the consequent variations in the seller’s 
net factory prices. Since such freight differ- 
entials bear no relation to the actual cost of 
delivery, they are systematic discriminations 
prohibited by §2(a), whenever they have 
the defined effect upon competition. 


[Attempt to Justify Discriminations by Stipu- 
lation Detailing History and Use 
of Pricing System) 

Respondents sought to justify these dis- 
criminations before the Commission, by a 
stipulation detailing the history and use of 
their present pricing system. From this it 
appears that in 1920, when respondents 
began the manufacture of glucose or corn 
syrup, they found that syrup manufactured 
by their competitors “was being sold at 
delivered prices in the various markets of 
the United States;” that in Chicago two 
large factories were manufacturing syrup 
and delivering it in Chicago at prices lower 
than prices then prevailing in any other mar- 
ket; and that the delivered price in such 
other markets was generally equal to the 
Chicago price plus the published freight rate 
from Chicago to the point of delivery. Re- 
spondents thus found in operation a pricing 
system which, if followed, would produce 
exact identity in prices of glucose of the 
several producers when sold in any city of 
the United States. Respondents, to gain 
access to the markets thus established, made 
their sales “by first quoting the same prices 
as were quoted by competitors and then 
making whatever reduction in price . . . 
was necessary to obtain business.” When 
respondents soon found that their product 
would command the same market price as 
that of their competitors, they “adopted the 
practice of selling at the same delivered 
prices as [their] competitors, whatever they 
might be.” Respondents have followed the 
same practice since June 19, 1936, the date 
of enactment of the Robinson-Patman Act. 


[Section 2(b) of Clayton Act] 


Section 2(b) of the Clayton Act provides: 
“Upon proof being made, at any hearing on a 
complaint under this sections that there has 
been discrimination in price . .., the burden 
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of rebutting the prima-facie case thus made by 
showing Justification shall be upon the person 
charged with a violation of this section, and 
unless justification shall be affirmatively shown, 
the Commission is authorized to issue an order 
terminating the discrimination: Provided, how- 
ever, That nothing herein contained shall pre- 
vent a seller rebutting the prima-facie case thus 
made by showing that his lower price . . . was 
made in good faith to meet an equally low price 
of a competitor. .. .’’ 


It will be noted that the defense that the 
price discriminations were made in order 
to meet competition, is under the statute a 
matter of “rebutting” the Commission’s 
prima-facie case.” Prior to the Robinson- 
Patman amendments, § 2 of the Clayton Act 
provided that nothing contained in it “shall 
prevent” discriminations in price “made in 
good faith to meet competition.” The 
change in language of this exception’ was 
for the purpose of making the defense a 
matter of evidence in each case, raising a 
question of fact as to whether the competi- 
tion justified the discrimination. See the 
Conference Report, H. Rep. No. 2951, 74th 
Cong., 2d Sess., pp. 6-7; see also the state- 
ment of Representative Utterbach, the Chair- 
man of the House Conference Committee, 
80 Cong. Rec. 9418. 


[Attempt to Justify Use of Basing Point 
System Based on Competitors’ Use 
of Such System] 


But respondents argue that they have 
sustained their burden of proof, as pre- 
scribed by § 2(b), by showing that they have 
adopted and followed the basing point sys- 
tem of their competitors. In the Corn 
Products Refining Company case we hold 
that this price system of respondents’ com- 
petitor in part involves unlawful price 
discriminations, to the extent that freight 
differentials enter into the computation of 
price, as a result of the selection as a basing 
point of a place distant from the point of 
production and spent Thus it is the 
contention that a selfer may justify a basing 
point delivered price system, which is other- 
wise outlawed by §2, because other com- 
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petitors are in part violating the law by 
maintaining a like system. If respondents’ 
argument is sound, it would seem to follow 
that even if the competitor’s pricing system 
were wholly in violation of § 2 of the Clayton 
Act, respondents could adopt and follow it 
with impunity. 


[Adoption of Unlawful Practice of Another 
No Excuse] 


This startling conclusion is admissible 
only upon the assumption that the statute 
permits a seller to maintain an otherwise 
unlawful system of discriminatory prices, 
merely because he had adopted it in its 
entirety, as a means of securing the benefits 
of a like unlawful system maintained by his 
competitors. But if 2(b) does not concern 
itself with pricing systems or even with all 
the seller’s discriminatory prices to buyers. 
It speaks only of the seller’s “lower’’ price 
and of that only to the extent that it is made 
“fn good faith to meet an equally low price 
of a competitor.” The Act thus places em- 
phasis on individual competitive situations, 
rather than upon a general system of com- 
petition. Respondents are here seeking to 
justify delivered prices which discriminate 
in favor of buyers in Chicago and of points 
nearer, freightwise, to Chicago than to 
Decatur, by a pricing system involving 
phantom freight and freight absorption. We 
think the conclusion is inadmissible, in view 
of the clear Congressional purpose not to 
sanction by § 2(b) the excuse that the person 
charged with a violation of the law was 
merely adopting a similarly unlawful prac- 
tice of another. 


[Respondents Did Not Lower Prices at Deliw- 
ery Points Where They Enjoyed Freight 
Advantages Over Competitors] 


The statutory test is whether respondents, 
by their basing point system, adopted a 
“lower price . . . in good faith to meet an 
equally low price of a competitor.” This 
test presupposes that the person charged 
with violating the Act would, by his normal, 
non-discriminatory pricing methods, have 


1As8 originally introduced, the Robinson- 
Patman amendment contained no provision simi- 
lar to that in § 2 of the Clayton Act as originally 
enacted, which provided ‘‘That nothing herein 
contained shall prevent .. . discrimination in 
the same or different communities made in good 
faith to meet competition.’’ In the Senate this 
existing provision was added by amendment to 
the Robinson-Patman bill. 80 Cong. Rec. 6426, 
6435. In the House, the Judiciary Committee 
reported the bill with the proviso, substantially 
as enacted in §2(b). 80 Cong. Rec. 8139. The 
Conference Committee rejected the Senate ver- 
sion and approved the House amendment. The 
Report of the Conference Committee, speaking 
of the Senate proviso, said: ‘‘This language is 
found in existing law, and in the opinion of the 
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conferees is one of the obstacles to enforcement 
of the present Clayton Act. . . . A provision 
relating to the question of meeting competition, 
intended to operate only as a rule of evidence 
in a proceeding before the Federal Trade Com- 
mission, is included in subsection (b), .. .” 
H. Rep. No. 2951, 74th Cong., 2d Sess., pp. 6-7. 

2The Chairman of the House Conferees, in 
presenting the Conference Report, emphasized 
with illustrations, that “‘this procedural provi- 
sion cannot be construed as a carte blanche 
exemption to violate the bill so long as a com- 
petitor can be shown to have violated it first, 
nor so long as that. competition cannot be met 
without the use of oppressive discriminations in 
violations of the obvious intent of the bill.” 
See 80 Cong. Rec. 9418. 
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reached a price so high, that he could reduce 
it in order to meet the competitor’s equally 
low price. On the contrary, respondents 
have used their pricing system to adopt the 
delivery prices of their Chicago competitors, 
by charging their own customers upon ship- 
ments from Decatur the Chicago base price 
plus their competitors’ cost of delivery from 
Chicago. Even though respondents, at 
many delivery points, enjoyed freight advan- 
tages over their competitors, they did not 
avail of the opportunity to charge lower 
delivered prices. Instead they maintained 
their own prices at the level of their com- 
petitors’ high prices, based upon the com- 
petitors’ higher costs of delivery, by including 
phantom freight in their own delivered 
prices. 


[No Attempt by Respondents to Establish 
Non-Discriminatory Price System] 


Respondents have never attempted to 
establish their own non-discriminatory price 
system, and then reduced their price when 
necessary to meet competition. Instead 
they haye slavishly followed in the first 
instance a pricing policy which, in their case, 
resulted in systematic discriminations, by 
charging their customers upon shipments 
from Decatur, the Chicago base price plus 
their competitors’ actual costs of delivery 
from Chicago. Moreover, there is no show- 
ing that if respondents had charged non- 
discriminatory prices, they would be higher 
in all cases than those now prevailing under 
their basing point system. Hence it cannot 
be said that respondents’ price discrimina- 
tions have resulted in “lower” prices to meet 
equally low prices of a competitor. 


[Hypothesis Inadequate to Show that Lower 
Prices Were Established to Meet Com- 
petitors’ Low Prices] 


Respondents made an ingenious argument 
that they could have used their present price 
for deliveries at Decatur (which is the Chi- 
cago base price plus freight from Chicago 
to Decatur) as their base price; and that 
with the addition of freight from Decatur to 
the points of delivery, the delivered prices 
would in all cases then be higher than the 
present prices, so that reduction to meet the 
lower prices of their competitors would be 
permissible under §2(b). But this is no an- 
swer to the ruling of the Commission that 
the competitive situation did not justify 
respondents’ pricing system, since respond- 
ents’ argument is based upon a hypothesis, 
which never in fact existed. The fact that 
respondents’ prices are lower than those 
they might have charged, but never did 
charge, does not tend to show the establish- 
ment of a lower price to meet an equally 
low price of a competitor. 
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[Respondents’ Discriminations in Price Not 
Made in Good Faith) 


Further, we cannot say that respondents’ 
discriminations in price were shown to have 
been made in a “good faith” effort to meet 
competition, as §2(b) requires. As we have 
pointed out here and in our opinion in the 
companion case, Corn Products Refining 
Company v. Federal Trade Commission, supra, 
the basing point system used by respondents 
discriminates systematically in favor of buy- 
ers in Chicago and at points nearer, freight- 
wise, to Chicago, than to Decatur, and 
against purchasers at Decatur and points 
nearer to it, by reason of respondents’ ab- 
sorption of freight and collection of phantom 
freight. 


[Amount of Discrimination] 


This is illustrated most graphically by re- 
spondents’ delivered prices at Decatur and 
Chicago. On August 1, 1939, these were 
$2.09 at Chicago, and $2.27 at Decatur. 
Since respondents incurred 18 cents freight 
in shipping to Chicago, their net price at the 
Decatur factory on shipments to Chicago, 
was $1.91. The discrimination in favor of 
Chicago and against Decatur was thus 36 
cents, or 17 per cent of the Chicago price, 
in a field where a difference of a fraction 
of a cent in the sales price of the candy 
processed from the glucose could divert 
buyers from one candy manufacturer to an- 
other. Only to a lesser degree are there 
like discriminations when other points of 
delivery are compared. 


[Respondents’ Discriminations Established to 
Introduce. Artificially High Prices 
Elsewhere) 


The Commission’s conclusion seems ines- 
capable that respondents’ discriminations, 
such as those between purchasers in Chicago 
and Decatur, were established not to meet 
equally low Chicago prices of competitors 
there, but in order to establish elsewhere 
the artificially high prices whose discrimi- 
natory effect permeates respondents’ entire 
pricing system. The systematic adoption of 
a competitor’s prices by including unearned 
freight in respondents’ delivery price or, 
what amounts to the same thing, the main- 
tenance of a discriminatory and artificially 
high f. o. b. factory price in order to take 
advantage of the correspondingly high prices 
of a competitor, based on its higher costs 
of delivery, is not sufficient to justify the 
discrimination, for respondent fails to show, 
as the statute requires, the establishment of 
a ‘lower price” made in good faith to meet 
the equally low price of a competitor. By 
adopting the price system of their com- 
petitors, respondents have succeeded in 
many instances in establishing an artificially 
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high Price and have thus secured the benefit 
of the high price levels of a competitor 
whose costs of delivery are greater. 


_A price discrimination is measured by the 
difference between the high price to one pur- 
chaser and the lower price to another. Re- 
spondent’s price discriminations were not 
dictated by the lower delivery costs or jower 
delivery prices of their competitors. In 
none of the markets in which respondents 
had a freight advantage over their Chicago 
competitors did respondents reduce their 
prices below those of their competitors. 
Instead they met and followed their com- 
petitors’ prices by prices rendered artificially 
high, by the inclusion of unearned freight 
proportioned to the amount by which their 
competitors’ delivered costs exceeded their 
own, 


[Continuation of Discriminatory Basing Point 
System Found Not to Be in Good Faith] 


We cannot say that a seller acts in good 
faith when it chooses to adopt such a clearly 
discriminatory pricing system, at least where 
it has never attempted to set up a non- 
discriminatory system, giving to purchasers, 
who have the natural advantage of proximity 
to its plant, the price advantages which they 
are entitled to expect over purchasers at a 
distance. And for like reasons, we must 
reject respondents’ argument that the Com- 
mission’s order could be rendered nugatory, 
by respondents’ establishing such a high 
factory price as always to admit of reduc- 
tions in order to meet the prices of competi- 
tors who are using Chicago basing point 
system. For we think it could not be said 
that this practical continuation of the present 
discriminatory basing point system would 
be in good faith. But it does not follow 
that respondents may never absorb freight 
when their factory price plus actual freight 
is higher than their competitors’ price, or 
that sellers, by so doing, may not maintain 
a uniform delivered price at all points of 
delivery, for in that event there is no dis- 
crimination in price. 


[Determination of Good Faith Is Fact for 
Commission] 


Congress has left to the Commission the 
determination of fact in each case whether 
the person, charged with making discrimi- 
natory prices, acted in good faith to meet a 
competitor’s equally low prices. The deter- 
mination of this fact from the evidence is 
for the Commission. See Federal Trade 
Commission v. Pacific States Paper Trade 
Assn., 273 U. S. 52, 63; Federal Trade Com- 
mission v. Algoma Lumber Co., 291 U. S. 
67, 73. In the present case, the Commis- 
sion’s finding that respondents’ price dis- 
criminations were not made to meet a 
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“lower” price and consequently were not in 
good faith, is amply supported by the rec- 
ord, and we think the Court of Appeals 
erred in setting aside this portion of the 
Commission’s order to cease and desist. 


II. 


[Failure to Justify Discriminatory Booking 
Practices] 


The Commission found that respondents 
had not sustained the burden of rebutting 
the prima facie case of price discriminations 
involved in their booking practices, since 
they had failed to show that their lower 
prices were “made in good faith to meet an 
equally low price of a competitor.” The 
facts as stipulated were only that the 
discriminations were made in response to 
verbal information received from salesmen, 
brokers or intending purchasers, without 
supporting evidence, to the effect that in 
each case one or more competitors had 
granted or offered to grant like discrimina- 
tions. It is stipulated that respondents, 
“believing such report to be true, has [have] 
then granted similar” price discriminations. 
The record contains no statements by the per- 
sons making these reports and discloses no 
efforts by respondents ta investigate or 
verify them, and no evidence of respond- 
ents’ knowledge of their informants’ char- 
acter and reliability. It is admitted that in 
some instances respondents made sales upon 
bookings which they suspected had been 
made without knowledge of the buyers. 


In appraising the evidence, the Commis- 
sion recognized that the statute does not 
place an impossible burden upon sellers, but 
it emphasized the good faith requirement 
of the statute, which places the burden of 
proving good faith on the seller, who has 
made the discriminatory prices. The Com- 
mission commented on the tendency of 
buyers to seek to secure the most advan- 
tageous terms of sales possible, and upon 
the entire lack of a showing of diligence on 
the part of respondents to verify the reports 
which they received, or to learn of the exist- 
ence of facts which would lead a reasonable 
and prudent person to believe that the grant- 
ing of a lower price would in fact be meeting 
the equally low price of a competitor. The 
Commission thought that respondents’ al- 
lowance of discretionary prices, in circum- 
stances which strongly suggested that the 
buyers’ claims were without merit, as well 
as respondents’ readiness to grant discrimi- 
natory prices without taking any steps to 
verify the existence of a lower price of 
competitors, and the entire absence of any 
showing that respondents had taken any 
precaution to conduct their business in such 
manner as to prevent unwarranted discrim- 
inations in price, all taken together, required 


q 57,364 


37,782 


the conclusion that respondents had not 
sustained the burden of showing that their 
price discriminations were made in good 
faith to meet the lower prices of competitors. 


Section 2(b) does not require the seller 
to justify price discriminations by showing 
that in fact they met a competitive price. 
But it does place on the seller the burden 
of showing that the price was made in good 
faith to meet a competitor’s. The good 
faith of the discrimination must be shown 
in the face of the fact that the seller is aware 
that his discrimination is unlawful, unless 
good faith is shown, and in circumstances, 
which are peculiarly favorable to price dis- 
crimination abuses. We agree with the 
Commission that the statute at least re- 
quires the seller, who has knowingly discrim- 
inated in price, to show the existence of 
facts which would lead a reasonable and 
prudent.person to believe that the granting 
of a lower price would in fact meet the 
equally low price of a competitor. 
the Commission wrong in holding that re- 
spondents failed to meet this burden. 
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[Appraisal of Evidence to Be Determined by 
Commission] 


The appraisal of the evidence and the 
inferences to be drawn from it are for the 
Commission, not the courts. See Federal 
Trade Commission v. Pacific States Paper 
Trade Assn., supra, 63; Federal Trade Com- 
mission v. Algoma Lumber Co., supra, 73. We 
cannot say that the Commission’s inference 
is not supported by the stipulated facts or 
that its inference does not support its order. 


[Judgment Reversed and Cause Remanded] 


The Commission’s order will be sustained. 
The judgment below will be reversed, and the 
cause remanded with instructions to enforce 
the Commission’s order. 

So ordered. 


Mr. Justice Roperts took no part in the 
consideration or decision of this case. 


Mr. Justice JACKSON concurs in the result. 


[757,365] Morton Salt Company v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


February 3, 1945. 


No. 8703. 


Petition for Review of an Order of the Federal Trade Commission. 


An order of the Federal Trade Commission prohibiting a salt company from price 


discrimination between different purchasers of its salt by selling to some customers at 
lower prices than it sells salt of like grade and quality to others, is remanded to the Com- 
mission for the purpose of permitting the Commission to reconsider and modify its 
findings and order. Such modified order shall be filed with the Court as a part of the 
record. However, petitioner may obtain a review of such an order and may file an 


amended petition to review and an amended statement of points. 
See Robinson-Patman Act annotations, Vol. 1,  2212.5336, 2212.5355, 2212.545. 


Remanding Dkt. 4319 to Federal Trade Commission. 


For petitioner: L. M. McBride. 


For Federal Trade Commission: Joseph J. Smith, Jr., Assistant Chief Counsel. 


Before Evan A. Evans, and Otro KERNER. 


Stipulation and Order ta Remand 
[Stipulation and Order to Remand] 


Subject to the approval of the Court, it is 
hereby stipulated and agreed by and be- 
tween counsel for petitioner and counsel for 
respondent that: 


1. This matter shall be remanded to the 
Federal Trade Commission for the purpose 
of permitting the Commission to reconsider 
and modify its Findings as to the Facts 
and Conclusions and its Order to Cease and 
Desist herein, dated and issued July 28, 
1944, 

2. When the Federal Trade Commission 
has issued its modified Order to Cease and 
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Desist, the same shall be certified to and 
filed with the Court as a part of the record 
in this cause. 


3. The printing of the record and all fur- 
ther proceedings herein shall be stayed 
pending the filing by the Federal Trade 
Commission of its modified Findings as to 
the Facts and Conclusion and its modified 
Order to Cease and Desist. 


4. Nothing herein is intended, or shall be 
taken, to preclude the petitioner from ob- 
taining a review. of such modified findings 
as to the Facts and Conclusion and such 
modified Order to Cease and Desist as the 
Federal Trade Commission may issue, and 
within sixty days from the date on which 
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the Federal Trade Commission files herein 
its modified Findings as to the Facts and 
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petition to review and an amended state- 
ment of points. 


Conclusion and its modified Order to Cease 


( ait Dated at Washington, D. C., this January 
and Desist, petitioner may file an amended 


31, 1945. 


[157,366] Federal Trade Commission v. Standard Education Society, Standard En- 
cyclopedia Corporation, H. M. Stanford, W. H. Ward and A. J. Greener. 


In the United States Circuit Court of Appeals for the Second Circuit. 
February 13, 1945. 


_ The Federal Trade Commission’s application for enforcement of an order prohibiting 
misrepresentation in the sale of encyclopedias and reference books and of so-called exten- 
sion service is denied, when the Commission, in its report as Special Master, did not find 
that the respondents had violated any of the provisions of the Commission’s order to cease 
and desist prior to the approval of the Wheeler-Lea amendment in 1938. It is further 
ordered that the Commission be discharged as Special Master, since it appears that the 


No. 14517. 


Commission has completed its duties in that capacity. 
See Federal Trade Commission Act annotations, {| 6125.499, 6475.76, 6610.70, 6610.42, 6610.61, 


6620.190, 6660.85. 


Order denying application for enforcement of order to cease and desist in Dkt. 1574. 
For Federal Trade Commission: J. J. Smith, Assoc. Counsel, Washington, D. C. 
For respondents: Henry W. Beer, New York, N. Y. 


Before Evan A. Evans, CHartes E. Ciark, and JEROME N, Frank, United States Circuit 


Judges. 


Order Denying Application for Enforce- 
ment of Order to Cease and Desist and 
Discharging Special Master 


[Order Denying Application for Enforcement 
of Order to Cease and Desist] 


This matter coming on for hearing upon 
motion of the Federal Trade Commission, 
petitioner, to dismiss petitioner’s application 
for a decree enforcing its order to cease 
and desist issued against the respondents 
on December 24, 1931, and to discharge pe- 
titioner as Special Master herein, and it 
appearing to the Court that petitioner has 
not shown, and has not found or reported 
to the Court in petitioner’s report as Special 
Master, that prior to March 21, 1938, the 
date of the approval of the Wheeler-Lea 
Act (52 Stat. 111), the respondents Stand- 


ard Education Society, Standard Encyclo- 
pedia Corporation, H. M. Stanford, W. H. 
Ward, and A. J. Greener, or any of said 
respondents, had violated any of the pro- 
visions of petitioner’s order to cease and 
desist as heretofore modified and affirmed 
in this proceeding, it is therefore ORDERED 
that petitioner’s application for a decree 
enforcing and commanding obedience to its 
aforesaid order to cease and desist, which 
said application was filed herein on January 
20, 1936, be and the same is denied. It fur- 
ther appearing to the Court that petitioner 
has completed its duties and assignment as 
Special Master herein, it is therefore further 
ordered that petitioner be and it hereby is 
discharged as Special Master in this pro- 
ceeding. 
This 13th day of February, 1945. 


[57,367] Michel Lipman and Jack Silverman, individually and trading as Chief 
Statistician and as J. Silverman & Associates v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Ninth Circuit. 


Order entered March 15, 1945. 


No. 10700. 


Upon petition to review and set aside an order of the Federal Trade Commission. 


It has been ordered that a decree be filed enforcing an order of the Federal Trade 
Commission prohibiting misrepresentation, in the sale of printed mailing cards, that the 
information requested is for use by some U. S. Government agency, when actually it is 


for the use of collection agencies. 


See Federal Trade Commission Act annotations, Vol. 2, f 6601.60. 
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Affirming and enforcing Federal Trade Commission’s cease and desist order in 


Dkt. 4809. 


For petitioners: Seaman & Jackson, San Francisco, Calif. 
For respondent: W. T. Kelley, Chief Counsel, FTC, Joseph J. Smith, Jr., Asst. Chief 


Counsel, FTC, Washington, D. C. 


Before WiLBUR, DENMAN and HEALY, Circuit Judges. 


[Decree Enforcing Federal Trade Commission 
Order to Cease and Desist] 


Per CurIAM: It appearing from the files 
of this Court, that Mr. Edward N. Jackson, 
counsel for petitioner, and Mr. Joseph J. 
Smith, Jr., Asst. Chief Counsel, Federal 
Trade Commission, counsel for respondent, 
entered into a stipulation that this cause 
should abide final decision in the com- 
panion cause No. 10663, Silverman v. Fed- 
eral Trade Commission, which stipulation 
was filed on May 15, 1944, and that in said 
cause No. 10663, Silverman v. Federal Trade 
Commission an opinion was rendered and filed 


on November 13, 1944, and a decree affirm- 
ing and enforcing order to cease and desist 
was filed and entered on December 5, 1944, 
which decree has now become final, and no 
review thereof has been sought by petitioner 
herein, Now, Therefore, It Is Ordered that a 
decree be filed and entered herein affirming 
and enforcing the order of the Federal 
Trade Commission to cease and desist, and 
that a certified copy of such decree be 
forthwith forwarded to the respective par- 
ties hereto. 


[57,368] Federal Trade Commission v. Standard Education Society. 


In the United States Circuit Court of Appeals for the Second Circuit. 


1944. No. 14517. Decided April 24, 1945. 


October Term. 


On motion by the respondent to amend an order of this court, entered herein on 


May 20, 1938. 


Motion to amend an order prohibiting misrepresentation in the sale of encyclopedias 


or reference works and so-called extension service, by inserting the phrase “nunc pro 
tunc,” making the order retroactive, is denied. There is no evidence that the Court meant 
its resettling order to operate retroactively. This order merely followed the man- 
date which required by its very terms that the Court was to proceed in conformity with 
the opinion of the Supreme Court. This mandate required further action by the Court 
so that the forbidden conduct should not be imprecise and gathered from the opinion at 


large. 


However, denial of this motion is not to be taken as an expression as to the valid- 


ity of the Commission’s modification order of March 29, 1940. 


See Federal Trade Commission Act annotations, Vol. 2, {| 6475.76, 6601.70, 


6620.190, 6660.85. 


6610.42, 6610.61, 


Denying motion to amend Federal Trade Commission order in Dkt. 1574. 


For petitioner: Joseph J. Smith, Jr. 
For respondent: Henry Ward Beer. 


Before L. HaNnp, Swan and CuaAsg, Circuit Judges. 


[Nature of Previous Proceedings] 


Per CurtAM : This cause again comes before 
us, now upon a motion of the respondent 
to amend our order of May 20, 1938, by 
inserting the phrase “nunc pro tunc.” The 
facts are as follows: In 1929 the Commis- 
sion brought its own proceeding against the 
respondent, which ended in the entry of a 
“cease and desist’? order on December 24, 
1931, forbidding it to continue a number of 
specified representations in the sale of its 
encyclopedia. The respondent having failed 
to obey this order, the Commission, on Jan- 
uary 20, 1936 filed the “enforcement pro- 
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ceeding” at bar, which on December 14, 
1936, resulted in our decision, affirming and 
enforcing the Commission’s order in some 
respects, but reversing it in others. Federal 
Trade Commission v. Standard Education So- 
ciety, Inc., 86 Fed. (2) 692, The Commis- 
sion appealed from so much of this decision 
as modified its order, and on November 8, 
1937, the Supreme Court reversed our order 
except as it had modified “clause ten.” Fed- 
eral Trade Commission v. Standard Education 
Society, Inc., 302 U. S. 112. Its opinion con- 
cluded with these words, p. 120: “The de- 
cree below will be reversed except as to 
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modification of clause ten of the Commis- 
sion’s order, and the cause is remanded with 
instructions to proceed in conformity with 
this opinion.” The mandate, remitted to 
us on December 9, 1937 ordered: that “this 
cause be, and the same is hereby, remanded 
to the said Circuit Court of Appeals for 
further proceedings in conformity with 
opinion of this Court.” On December 10 
our clerk in accordance with our Rule 46, 
entered the usual order, sua sponte, which 
recited the filing of the mandate and or- 
dered “that the decision of the Supreme 
Court of the United States be made the 
decision of this court.” The respondent 
moved in the Supreme Court for a rehear- 
ing, and to recall the mandate; and, after 
both motions had been denied, wrote to the 
Commission on January 11, 1938, announc- 
ing that on the 15th or 16th it would move 
“to resettle the order * * * entered 
upon the Mandate.” The Commission’s 
counsel answered on February 5, 1938, as 
follows: “In line with the understanding 
at the recent conference * * * [I am 
enclosing herewith five copies of a pro- 
posed final decree in this case.” The re- 
spondent, which did not accept this form, 
moved on April 14, 1938, to “resettle” the 
clerk’s order, and the Commission submitted 
an alternate form, which we accepted and 
entered as our own on May 20, 1938. It is 
that order to whose amendment the present 
motion is directed. The respondent moved 
to resettle that order, and we denied the 
motion on June 13, 1938, Federal Trade Com- 
mission v. Standard Education Society, 97 
Fed. (2) 513; and on November 7, 1938, the 
Supreme Court denied its application for 
certiorari. Standard Education Society v. 
Federal Trade Commission, 305 U. S. 642. 


[Amendment of Order to Cease and Desist 
Sought] 


Meanwhile §45 of Title 15, U. S. Code, 
had been amended on March 21, 1938, by 
adding subdivision (1) which imposed a 
penalty of $5000 for every violation of an 
order of the Commission “after it has be- 
come final.” On March 28, 1940, nearly two 
years after the entry of our order of May 
20, 1938, the Commission entered its own 
order, directing the respondent to file a 
report stating how it had complied with 
the original order. The respondent replied 
that it was obeying the “law”; and on Oc- 
tober 20, 1941, the Commission sought a 
change in our order of May 20, 1938, which 
we refused. The Attorney General there- 
after filed an action in the District Court 
for the Northern District of Illinois to col- 
lect penalties under §45(1) of Title 15 for 
violation of the Commission’s order, and 
that court decided on October 20, 1943, that 
our order of May 20, 1938, modified and 
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affirmed the Commission’s original order; 
and that the Commission’s order of March 
28, 1940, was “issued in compliance with 
§45(i).” However, the district court re- 
fused to proceed in the action until the 
Commission, in accordance with our order, 
had reported to us as special master. The 
cause being in this posture, the respondent 
seeks the amendment of our order of May 
20, 1938, on the theory that it should be 
regarded as intended to speak from the date 
of the clerk’s order—December 10, 1937— 
in which event it argues that no penalties 
can be collected for the disobedience of 
any order of the Commission entered there- 
after. Hence the supposed importance of 
amending our order, “nunc pro tunc.” 


[Extent of Court's Jurisdiction] 


Like all courts, we retain jurisdiction, 
regardless of the expiration of the term, to 
correct our records, so that they shall speak 
the truth: shall declare what we have in 
fact decided. Insurance Co. v. Boon, 95 
U.S. 117, 126, 127; In Re Wight, 134 U. S. 
136; Wetmore v. Karrich, 205 U. S. 141, 153; 
United States v. Mayer, 235 U. S. 55, 67; 
Blair v. Durham, 139 Fed. (2) 260, (C. C. A. 
6). The decision of the District Court for 
the Northern District of Illinois does not 
conclude us from doing this here, as the 
Commission seems to suppose. In the first 
place, no final judgment has ever been en- 
tered in that action; in the second, that 
court did not decide whether the record of 
the order of May 20, 1938, is correct; in the 
third place, we may correct our records ex 
mero motu, in any satisfactory way regard- 
less of the decisions of another court. 
Hence, if at the time we in fact intended 
to make the order of May 20, 1938, retro- 
active as of December 10, 1937, there would 
be nothing in the respondent’s path. On 
the other hand, if we did not then so in- 
tend, we have now no longer any power 
to make it retroactive, because that would 
be to make an operative change, our power 
to do which ended with the October, 1937, 
term. 


[Interpretation of Mandate] 


There is not the least evidence that we 
meant the order of May 20, 1938, to operate 
retroactively, assuming it would have been 
permissible to do so. The clerk’s order of 
December 10, 1937, merely followed the 
mandate, and the mandate by its very terms 
required further action by us: we were to 
proceed “in conformity with opinion” of the 
Supreme Court. Indeed, we must always 
look to the opinion to interpret the man- 
date. West v. Brashear, 14 Pet. 51, 54, 55; 
Supervisors v. Kennicott, 94 U. S. 498, 499; 
Gaines v. Rugg, 148 U. S. 228, 244; In Re 
Sanford Fork & Tool Co., 160 U. S. 247, 
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256; ex parte The Union Steamboat Com- 
pany, 178 U. S. 317, 319. It is true that 
there are mandates which require no fur- 
ther action by this court: affirmances and 
reversals, which direct a dismissal of the 
complaint, are examples. But this mandate 
was not of that kind; it was desirable, when 
the time for enforcement arrived, that the 
forbidden conduct should not be imprecise, 


and to be gathered from the opinion at - 


large. We might indeed have made our 
order of May 20, 1938, relate back to De- 
cember 10, 1937, in which event—though 
only in that event—this motion would have 
been proper. But we did not mean to do 
so; and, in so far as the original order was 
in fact imprecise, it might have been unjust 
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to the respondent if we had. That the re- 
spondent thought there was ample ground 
for imprecision in the order of December 
10, 1937, is abundantly evident, not only 
from its disagreement with the Commis- 
sion, but from its motion to resettle the 
order of May 20, 1938, and its effort to 
secure certiorari upon our denial of that 
motion. 


[Motion to Amend Order Denied] 


Finally, we need scarcely add that the 
denial of this motion is not to be taken as 
any expression of opinion as to the validity 
of the Commission’s order of March 28, 
1940. 

Motion denied. 


[57,369] Charles Donley v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


April 30, 1945. 


No. 8641. 


Petition for Review of Order of Federal Trade Commission. 


A petition to review and set aside a Federal Trade Commission order, prohibiting a 
price-fixing and restraint-of-trade conspiracy in the interstate sale of rigid steel conduit, 
is withdrawn, pursuant to stipulation of counsel. 


See Federal Trade Commission Act annotations, Vol. 2, {| 6380.63. 
Petition for review withdrawn in Dkt. 4452. 
For petitioner: James M. Houston, Pittsburgh, Pa. 
For respondent: Walter B. Wooden, Washington, D. C. 
Before WILLIAM M. Sparks, and Otto KERNER, 


[Petition to Set Aside Federal Trade Com- 
mission Order Withdrawn] 
Pursuant to stipulation of counsel filed 
this day, it is ordered by the Court that 
the petition of Charles Donley, filed in this 


Court on July 28, 1944, to review and set 
aside an order of the Federal Trade Com- 
mission entered therein on June 6, 1944, be 
withdrawn; all costs shall be paid by the 
petitioner. 


{157.370] United States v. U. S. Machine Corporation. 
In the District Court of the United States for the Northern District of Illinois, Eastern 


Division. 


Civil Action No. 450620. May 3, 1945. 


A consent decree entered in an action charging violation of Section 1 of the Sherman 


Anti-Trust Act enjoins a stoker corporation from directly or indirectly entering into any 
agreement with any manufacturer or distributor of stokers to fix prices, terms, and condi- 
tions of sale of stokers; from establishing any bid depository or reporting system under 
which prices or quotations are made available to any competitor; and from assigning to any 
seller or installer of stokers any preferential right to deal with any customer. Defendant 
is required to destroy its files of protected inquiry notations filed with it by any distributor, 
dealer, or installer of stokers. 


See the Sherman Act annotations, Vol. 1, | 1530.10, 1530.20, 1530.40, and 1590. 


For plaintiff: George B. Haddock and Richard B. O’Donnel, Special Assistants t 
Attorney General of the United States, Chicago, Illinois. 7 amon do5 


For defendant: Parr, Parr & Parr, Lebanon, Indiana. 
Decree entered by Judge Icoz. 
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Final Judgment 


_ Plaintiff, United States of America, hav- 
ing filed its Complaint herein on the 3rd 
day of May, 1945; the defendant having 
appeared, by its attorney, and having con- 
sented to the entry of this final judgment 
herein; 

Now, therefore, without taking any testi- 
mony or evidence or making any Findings 
of Fact, it is hereby 


Ordered, adjudged and decreed as follows: 


I 
[Jurisdiction and Cause of Action] 


The Court has jurisdittion of the subject 
matter hereof and of parties hereto, and the 
Complaint states a cause of action against 
the said defendant herein under Section 1 
of the Act of Congress of July 2, 1890, 
entitled “An Act to protect trade and 
commerce against unlawful restraints and 
monopolies,” and acts amendatory thereof 
and supplemental thereto. 


II 
[Price Agreements Enjoined] 


The defendant and its subsidiaries, suc- 
cessors, officers, directors, employees and 
agents and all persons acting or claiming to 
act under, through or for said defendant is 
hereby enjoined and restrained from directly 
or indirectly entering into, adhering to or 
furthering any contract, agreement, license, 
franchise, understanding, plan or program 
with Any manufacturer or distributor of 
stokers to: 


(a) Determine, fix, maintain or adhere to 
prices, terms, conditions of sale, pricing 
formulae or price differentials to be imposed 
on, required of, charged or offered, to any 
other person or by any other person, for 
the installation of stokers or for any service 
in connection with such installation; 


(b) Determine, fix, maintain or adhere to 
price margins or differentials between the 
cost or price of stokers, with or without 
accessories thereto, and the installation of 
stokers, with or without accessories thereto. 


III 
[Bidding Practices Enjoined] 


The defendant and its subsidiaries, suc- 
cessors, Officers, directors, employees and 
agents and all persons acting or claiming to 
act under, through or for said defendant 
is hereby enjoined and restrained from: 


(a) Establishing, maintaining, adhering 
to or furthering, directly or indirectly, any 
plan or program, bid depositor or reporting 
system by which prices, quotations, bids, 
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terms or conditions of sale, offered or to be 
offered, quoted or to be quoted, to any cus- 
tomer for the installation of stokers are 
made available to any competitor; 


(b) Establishing, maintaining, adhering 
to or furnishing, directly or indirectly, 
whether by threats of discrimination or 
otherwise, any plan or program, bid deposi- 
tory or reporting system which has the 
effect directly or indirectly of assigning to 
a seller or installer of stokers receiving an 
inquiry from a customer, an exclusive or 
preferential right to deal with such cus- 
tomer for the sale or for the installation of 
a stoker. 


IV 
[Destruction of Certain Files Required] 


The defendant and its officers, directors, 
agents, employees, successors, and assigns 
are ordered to destroy, upon the entry of 
this judgment, their accumulated files of 
protected inquiry notations filed with the 
said defendant by any distributor, dealer, 
seller or installer of stokers; and are hereby 
enjoined from directly or indirectly main- 
taining such files or-any files similar thereto. 


V 
[Compliance Report Required] 


The defendant shall file with this Court 
and with the Attorney General of the United 
States or with the Assistant Attorney Gen- 
eral in charge of the Antitrust Division a 
report within 30 days after the date of the 
entry of this judgment of all action taken 
by it to comply with, and to conform to, the 
terms of paragraph IV of this judgment. 


VI 


[Access of Department of Justice to Records 
and Interviews | 


For the purpose of securing compliance 
with this judgment duly authorized repre- 
sentatives of the Department of Justice on 
written request of the Attorney General of 
the United States or an Assistant Attorney 
General, and on reasonable notice to the 
defendant, shall be permitted, subject to 
any legally recognized privilege against self- 
incrimination, (1) access during the office 
hours of such defendant to all books, ledgers, 
accounts, correspondence, memoranda or 
other records and documents in the pos- 
session or under the control of said defend- 
ant relating to any matter contained in this 
judgment; (2) without restraint or inter- 
ference from the defendant, to interview 
officers or employees of said defendant, who 
may have counsel present, regarding any 
such matter; provided, however, that infor- 
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mation obtained by the means permitted in 
this paragraph shall not be divulged by any 
representative of the Department of Justice 
to any person other than a duly authorized 
representative of the Department of Justice, 
except in the course of legal proceedings for 
the purpose of securing compliance with 
this judgment in which the United States 
is a party or as is otherwise permitted 
by law. 
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VII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling the parties to this 
judgment to apply to the court at any time 
for such further orders and directions as 
may be appropriate for the construction 
or carrying out of this judgment, for the en- 
forcement of compliance therewith, and for 
the punishment of violations thereof. 


[157,371] The Sager Glove Corporation v. Bausch & Lomb Optical Company and 


American Optical Company. 


In the United States Circuit Court of Appeals for the Seventh Circuit. 


No. 8738, 


October Term, 1944, April Session, 1945. May 3, 1945. 
Appeal from the District Court of the United States for the Northern District of 


Illinois, Eastern Division. 


A complaint for treble damages under the Sherman Anti-Trust Act states a good cause 


of action when it alleges that defendant manufacturer of lenses refused to continue to 
sell lenses to plaintiff manufacturer of industrial goggles, pursuant to a conspiracy between 
two defendants to restrain trade and create a monopoly by price fixing, to the injury of 
plaintiff in its business. Allegations that defendant was coerced into refusing to sell to 
plain ttt are treated as surplusage since the complaint also alleges a conspiracy to refuse 
to sell. 


See the Sherman Act annotated, Vol. 1, | 1640.195. 


References to a pending Government anti-trust suit against defendant, charging an 
unlawful conspiracy with respect to patented articles and spectacles which required fitting, 
have no place in a complaint seeking treble damages under the anti-trust laws by reason 
of a conspiracy with respect to unpatented frames and lenses which required no fitting. 
Neither party could avail itself of the Government suit, which had not reached decree or 


judgment, but was lying dormant until after the war. 


See the Clayton Act annotated, Vol. 1, ff 2025. 


For plaintiff: Meyer Abrams, Chicago, Illinois. 


For defendant: 
Laurence Barasa; all of Chicago, Illinois. 


James F. Oates. Jr.; Gerhardt S. Jersild; James H. Winston; 


Before KERNER and Minton, Circuit Judges, and Linprey, District Judge. 


[Plaintiff Appeals from Judgment of 
Dismissal] 


Minton, Circuit Judge: The plaintiff- 
appellant filed an amended complaint in 
three counts. In the first count it alleged 
violations of sections 1, 2 and 3 of the Sher- 
man Act." In the second count it charged 
violations of the Clayton Act” and in the 
third count, violations of the Robinson-Pat- 
man Act.* The defendants separately filed 
motions to dismiss each count, motions to 
strike, and motions for severance. The Dis- 
trict Court sustained the motion to dismiss 
on the ground that the amended complaint 
failed to state a claim upon which relief 
could be granted,‘ and the plaintiff, having 
elected to stand on its amended complaint, 
the District Court entered judgment dis- 


missing the amended complaint. From this 
judgment the plaintiff has appealed. 


[Complaint Is Verbose, Contradictory and 
Confusing] 


The plaintiff abandoned the second and 
third counts in its brief, and the judgment 
as to them will be affirmed. It is the plain- 
tiff’s contention that the first count of the 
amended complaint states a claim upon 
which relief may be granted. It contends 
that under Rule 8 (a) (2) of the Federal 
Rules of Civil Procedure, the requirements 
are to set forth “a short and plain statement 
of the claim showing that the pleader is 
entitled to relief.” The plaintiff states the 
rule correctly, but the amended complaint 
violates it in every particular. The first 
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count of the amended complaint, which will 
be referred to hereafter as the complaint, is 
neither a short nor a plain statement. It 
is verbose, prolix, contradictory and con- 
fusing. 


[Allegations of Complaint] 


After much study and consideration of 
the complaint, and after eliminating the 
surplusage and immaterial portions, we find 
that the plaintiff has alleged these facts: 
that the plaintiff is a corporation organized 
and existing under the laws of Illinois and 
is engaged in the manufacture among other 
things, of industrial goggles to protect the 
eyes of industrial workers from flying par- 
ticles; that the Bausch and Lomb Optical 
Company, hereafter referred to as Bausch 
and Lomb, is a corporation organized and 
existing under the laws of New York, and 
is engaged, among other things, in the sale 
and manufacture of unpatented lenses used 
in the manufacture of industrial goggles, 
and was the only source of supply for said 
lenses that the plaintiff had; that the de- 
fendant, American Optical Company, here- 
after called American, is a Massachusetts 
trust, and there is also a Massachusetts 
corporation of the same name, so that 
the corporation may be used in those states 
where the trust is not legal; American 
makes lenses as well as finished goggles; 
and both defendants sell and distribute their 
products in interstate commerce. The plain- 
tiff alleged that in 1931 Bausch and Lomb 
agreed to furnish lenses to the plaintiff. 
Plaintiff advised Bausch and Lomb of its 
purpose to manufacture a cheap industrial 
goggle and then proceeded to establish and 
develop the business of manufacturing in- 
dustrial goggles. The defendant Bausch 
and Lomb furnished lenses to the plaintiff 
until 1935 when, plaintiff alleged, American 
threatened Bausch and Lomb with a trade 
war in lenses of all kinds unless the selling 
of industrial lenses to the plaintiff was 
stopped, and because of these alleged 
threats, Bausch and Lomb refused to sell 
any more industrial lenses to the plaintiff. 
According to plaintiffs allegations, this re- 
fusal was the result of a conspiracy between 
Bausch and Lomb and American to monop- 
olize and restrain trade among the several 
States, by agreeing to establish, fix and 
maintain, and by establishing, fixing, and 
maintaining, arbitrary, unreasonable, uni- 
form and noncompetitive prices for the sale 
of lenses when used and sold for the manu- 
facture and sale of goggles. The defendants, 
because of their dominating position and be- 
cause they own and control a large number 
of wholesale outlets in the United States, 
have been the chief actors in conceiving, 
formulating, and executing the conspiracy, 
combination, restraint and price fixing ar- 
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rangements. The plaintiff alleged that the 
aim and purpose of the defendants is to 
monopolize for themselves and for their 
own agencies and distributors the manufac- 
ture and sale of industrial goggles, and since 
October 16, 1935, the defendant Bausch and 
Lomb, has refused to sell any industrial 
lenses to the plaintiff, and still refuses to 
do so because of its combination and con- 
spiracy with American Optical Company. 
The plaintiff alleged items of damage result- 
ing from this conspirary. 


[Allegations of Coercion Treated as 
Sur plusage| 


The defendants contend that, since the 
plaintiff alleges that Bausch and Lomb re- 
fused to sell lenses to the plaintiff because 
of threats from American, there was coer- 
cion, and not conspiracy. There might be 
something to the defendants’ contention if 
that had been the extent of the planitiff’s 
allegations of conspiracy. Johnson v. J. H. 
Yosh Lumber Company, 117 F. 2d, 53, 61-62; 
United States v. Saglietto, 41 F. Supp. 21, 33. 
But that was alleged as only a part of the 
conspiracy. The plaintiff went on to allege 
an agreement in restraint of trade and for 
the purpose of monopolizing trade in indus- 
trial goggles by pricing fixing arrangements 
between the defendants. We do not think 
the allegations of coercion of Bausch and 
Lomb by American are material to the con- 
spiracy and we have treated such allegations 
as surplusage. 


[References to Pending Government 
Suit Irrelevant] 


The plaintiff alleged in its complaint: 

“The United States of America commenced a 
Civil Action against the defendants, American 
Optical Company and Bausch and Lomb, and 
others, on September 16, 1940, in the District 
Court of the United States for the Southern 
District of New York, being Civil Action No. 
10-391, which contained the allegations set forth 
above with reference to violation of Sections 1, 
2 and 3 of the Sherman Act, as set forth in 
Paragraphs 19 to 25 inclusive, except as to such 
matters which refer to the plaintiff specifically, 
which action is still pending. On October 21, 
1942 an order was entered on stipulation of the 
parties adjourning the case for the duration.” 


Throughout the complaint, the plaintiff fol- 
lowed the allegations of that New York 
complaint, inserting other allegations that 
pertained to the plaintiff’s situation. The 
defendants attached to their motion to dis- 
miss a copy of the New York complaint 
which charged the defendants and others 
with a conspiracy in restraint of trade and 
an attempt to create a monopoly in “opthal- 
mic goods” by the use of patents and licens- 
ing agreements under the patents, and 
defined “opthalmic goods” in the complaint 
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as “frames or parts thereof and lenses used 
in glasses and spectacles.” 

The defendants intended to show that the 
New York suit applied only to patented 
articles and to “glasses and spectacles” 
which required fitting, while the plaintiff 
was engaged in the manufacture of indus- 
trial goggles, using only unpatented frames 
and lenses which required no fitting. In 
short, defendant maintained that the plain- 
tiff had followed the New York complaint 
which charged a conspiracy in an entirely 
different line of goods, and that the plain- 
tiff’s allegations just were not true. 

The plaintiff did made many averments in 
its complaint about a conspiracy by the 
defendants in opthalmic goods without 
defining opthalmic goods, and referred to 
patents and licensing agreements under the 
patents used in furthering the conspiracy 
in opthalmic goods. These allegations 
were wholly foreign to the plaintiff’s claim 
for relief. However, the plaintiff did not 
stop with such averments. It went ahead 
and charged the conspiracy in restraint of 
trade and an attempt to create a monopoly 
in industrial goggles which was not covered 
by the New York suit. 

Neither the plaintiff’s reference to the suit 
in New York, nor its averments with refer- 
ence to opthamtic goods which were the 
subject of that suit, had any place in the 
plaintiff's complaint. Reference to the com- 
plaint in said suit by the defendants likewise 
had no place in the motion to dismiss. The 
plaintiff had sued om a different claim. It 
is difficult to see how either party could 
avail themselves of the New York suit 
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which had not reached decree or judgment, 
but was lying dormant until after the war. 


[Case Confined to Alleged Conspiracy and 
Monopolistic Practices in Industrial 
Goggles] 


The plaintiff is in the industrial goggles 
business. It uses unpatented lenses in their 
manufacture. It has alleged that the de- 
fendants conspired to restrain trade and 
create a monopoly by price fixing, and that 
such business is in commerce, and that such 
conspiracy injured the plaintiff in its busi- 
ness. All the allegations concerning other 
articles in which .the plaintiff is not inter- 
ested are immaterial. The plaintiff’s case is 
confined to the alleged conspiracy and 
monopolistic practices in industrial goggles 
which injured the plaintiff in its business. 


[Claim Stated] 


We think, after a generous pruning of the 
surplus and immaterial matter from the 
plaintiff's complaint, there still remains 
enough to state a claim upon which relief 
might be granted, and the motion to dismiss 
as to the first count should have been over- 
ruled. 


[Judgment Reversed With Directions to 
Overrule Motion to Dismiss] 


The judgment of the District Court is 
reversed with directions to overrule the 
motion to dismiss as to the first count and 
to proceed as the court may be advised ir 
view of this opinion. 


5See 15 U. S.C. A. Section 16. ‘‘A final judg- 
ment or decree rendered in any criminal prose- 
cution or in any suit or proceeding in equity 
brought by or on behalf of the United States 
under the antitrust laws to the effect that a 
defendant has violated said laws shall be prima 
facie evidence against such defendant in any 
suit or proceeding brought by any other party 
against such defendant under said laws as to all 
matters respecting which said judgment or de- 
cree would be an estoppel as between the 
parties thereto: Provided, That section shall 
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not apply to consent judgments or decrees en- 
tered before any testimony has been taken. 

“Whenever any suit or proceeding in equity 
or criminal prosecution is instituted by the 
United States to prevent, restrain, or punish 
violations of any of the antitrust Jaws, the 
running of the statute of limitations in respect 
of each and every private right of action arising 
under said laws and based in whole or in part 
on any matter complained of in said suit or 
proceeding shall be suspended during the pend- 
ency thereof.” 
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[57,372] United States Alkali expert Association, Inc., Pittsburgh Plate Glass 
Company (Inc.), Church & Dwight Co., Inc., et al. v. United States. No. 1016. 


California Alkali Export Association, West End Chemical Co. (Inc.), Pacific Alkali 
Co., (Ltd.) v. United States. No. 1017. 


In the Supreme Court of the United States. Nos. 1016, 1017, October Term, 1944. 
May 21, 1945. 


j On Writs of Certiorari to the District Court of the United States for the Southern 
District of New York. 


An order of a Federal district court, denying a motion to dismiss an anti-trust suit 
for lack of jurisdiction, is appropriately reviewed by the United States Supreme Court on 
certiorari. The hardship imposed by a long postponed appellate review, coupled with 
infringement of the asserted Congressional policy of conferring primary jurisdiction on 
the Commission rather than in the courts, together support the appeal to the discretion 
of the Supreme Court to exercise its power to review the ruling of the district court in 
advance of final judgment. 

See the Sherman Act annotated, Vol. 1, § 1610-601. 


Powers conferred upon the Federal Trade Commission by Section 5 of the Webb- 
Pomerene Act, to investigate export trade associations believed to be in restraint of trade, 
do not preclude the institution of Government suits in the Federal district courts to enjoin 
violations of the Sherman Anti-Trust Act before the Commission has acted. 


See the Webb-Pomerene Export Trade Associations Act, Vol. 1, 690, and the Sherman Act 
annotated, Vol. 1, {| 1610.201. 


The only function of the Federal Trade Commission under Section 5 of the Webb- 
Pomerene Act is to investigate, recommend and report. It can give no remedy. It can 
make no controlling finding of law or fact. Its recommendation need not be followed by 
any court or administrative or executive officer. The Commission’s authority is to in- 
vestigate and recommend, not to restrain violations of the anti-trust laws (save as they 
may incidentally be violations of other statutes, which the Commission may enforce). 
The Commission, by its investigations and recommendations, may render a useful service 
in bringing violations to the attention of the Department of Justice or by showing that 
resort to the courts is unnecessary, either because there has been no violation or because 
the associations have satisfactorily corrected their trade practices. But the Commission 
does not enforce the anti-trust laws; its powers are exhausted when it has referred its 
findings to the Attorney General. 


See the Webb-Pomerene Export Trade Associations Act, Vol. 1, 690. 
Affirming 58 Fed. Supp. 785, reported at {[ 57,322, ante. 


For petitioner: Wm. Dwight Whitney, New York, N. Y.; Fred N. Oliver, ew York, 
N. Y.; Leland Hazard, David A. Reed, Calvin A. Campbell, Robert T. McCracken, E. O. 
Lewis, Ralph S. Harris, William E. Sims, H. G. Hitchcock, H. Webster Stull, J. E. F. 
Wood, F. C. Lowthrop, Bruce Bromley, George S. Collins, John: Logan O’Donnell, C. W. 
Hobson, Edward D. Lyman, John L. Reith, Willard P. Scott. 


For respondent: Charles Fahy, Sol. Gen., Wendell Berge, Asst. Atty. Gen., Charles 
H. Weston, and Herbert A. Berman, Spec. Assts. to Atty. Gen. 


[Nature of Suit] 


Mr. Chief Justice STONE delivered the opin- 
ion of the Court: This is a suit in the Dis- 
trict Court for Southern New York, brought 
by the United States under § 4 of the Sher- 
man Anti-trust Act, 15 U. S. C. §4, to re- 
strain violations of the Act. The defendants, 
who are petitioners here, are two incorpo- 
rated export associations, thirteen domestic 
members of one or the other, and a British 
corporation and its American subsidiary, all 
of which are producers of alkalies. The 
bill of complaint alleges that petitioners are 
engaged in a conspiracy to eliminate ex- 
ports of alkalies to the United States by 
the foreign members of the conspiracy; to 
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restrict or eliminate exports of alkalies by 
domestic producers from the United States 
to many world markets; to prevent inde- 
pendent domestic producers from compet- 
ing with petitioners, in the export of alkalies; 
to restrict their production of alkalies in 
the United States; and to fix prices of 
caustic soda in the United States, all in 
violation of §1 of the Sherman Act, 15 
LORE SHe al 


[Review Sought of Order Denying 
Motion to Dismiss] 


The district court denied, 58 F. Supp. 785, 
petitioners’ motion to dismiss the complaint, 
made on the ground that exclusive juris- 
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diction of the matters charged in the com- 
plaint is vested in the first instance in the 
Federal Trade Commission, under §§1, 2, 
and 5 of the Webb-Pomerene Act of April 
10, 1918, c. 50, 40 Stat. 516, 15 U. S. C. §§ 61, 
62, 65. Petitioners then filed here petitions 
for certiorari under § 262 of the Judicial 
Code, 28 U. S. C. § 377, seeking review of 
the order of the district court denying the 
motion to dismiss. 


[Questions for Decision] 


The questions for decision are (1) whether 
the order of the district court, denying peti- 
tioners’ motion to dismiss the complaint, 
may appropriately be reviewed here by writ 
of certiorari issued under § 262 of the Judi- 
cial Code and, if so, (2) whether §§1, 2 
and 5 of the Webb-Pomerene Act confer 
primary jurisdiction on the Federal Trade 
Commission, exclusive of that of the Dis- 
trict Court, to pass upon alleged violations 
of the Sherman Act by export associations. 


[Statutory Provisions | 


Section 4 of the Sherman Act invests the 
several district courts with jurisdiction to 
restrain violations of the Act; and it imposes 
on district attorneys of the United States, 
under the direction of the Attorney Gen- 
eral, the duty to institute suits in equity in 
their respective districts, to restrain such 
violations. But §2 of the Webb-Pomerene 
Act exempts from the prohibitions of the 
Sherman Act, associations “entered into for 
the sole purpose of engaging in export trade 
and actually engaged solely in such export 
trade” and also any “agreement made or act 
done in the course of export trade by such 
association, provided such association, 
agreement, or act is not in restraint of trade 
within the United States, and is not in re- 
straint of the export trade of any domestic 
competitor of such association.” To this 
is added a second proviso “that such asso- 
ciation does not, either in the United States 
or elsewhere, enter into any agreement, 
understanding, or conspiracy, or do any act 
which artificially or intentionally enhances 
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or depresses prices within the United States 
of commodities of the class exported by 
such association, or which substantially les- 
sens competition within the United States 
or otherwise restrains trade therein.” 


The first paragraph of §5 of the Webb- 
Pomerene Act requires each association en- 
gaged solely in export trade to file with 
the Federal Trade Commission a statement 
giving information concerning its officers 
and stockholders or members, and its place 
of business, and a copy of its articles of 
incorporation or its contract of association; 
the association is required to refile annually 
such statements with suitable corrections, 
and to furnish such further specified infor- 
mation as the Commission may from time 
to time request. Section 5 further provides 
in its second paragraph that whenever the 
Commission shall have reason to believe 
that an export association is violating the 
Sherman Act in the ways excepted by the 
provisos of §2 from its exemptions, the 
Commission shall conduct an investigation 
into the alleged violations. If “it shall con- 
clude that the law has been violated, it 
may make to such association recommenda- 
tions for the readjustment of its business, 
in order that it may thereafter maintain its 
organization and management and conduct 
its business in accordance with law.” If 
the association fails to comply with the 
recommendations of the Commission, it 
“shall refer its findings and recommenda- 
tions to the Attorney General of the United 
States for such action thereon as he may 
deem proper.’ * 


[Contention of Petitioners] 


Petitioners do not question the district 
court’s rulings, in denying their motion, 
that the complaint alleges violations of the 
Sherman Act, and that under its allegations 
petitioners are not within any immunity 
from the Sherman Act secured by §2 of 
the Webb-Pomerene Act. Their sole con- 
tention on the merits is that §5 of the lat- 
ter Act, by authorizing the proceedings 
before the Federal Trade Commission, de- 


1The second paragraph of 85 of the Webb- 
Pomerene Act, with which we are especially con- 
cerned, reads as follows: 
_ “Whenever the Federal Trade Commission 
shall have reason to believe that an association 
or any agreement made or act done by such 
association is in restraint of trade within the 
United States or in restraint of the export trade 
of any domestic competitor of such association, 
or that an association either in the United 
States or elsewhere has entered into any agree- 
ment, understanding, or conspiracy, or done any 
act which artificially or intentionally enhances 
or depresses prices within the United States of 
commodities of the class exported by such asso- 
ciation, or which substantially lessens competi- 
tion within the United States or otherwise 
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restrains trade therein, it shall summon such 
association, its officers, and agents to appear 
before it, and thereafter conduct an investiga- 
tion into the alleged violations of law. Upon 
investigation, if it shall conclude that the law 
has been violated, it may make to such asso- 
ciation recommendations for the readjustment of 
its business, in order that it may thereafter 
maintain its organization and management and 
conduct its business in accordance with law. If 
such association fails to comply with the recom- 
mendations of the Federal Trade Commission, 
said commission shall refer its findings and 
recommendations to the Attorney General of the 
United States for such action thereon as he 
may deem proper.’”’ 
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prives the district courts of jurisdiction in 
Sherman Act cases until the Commission 
has made its investigation and recommenda- 
tions, the associations have failed to com+ 
ply with them, and the Commission has 
referred its findings and recommendations 
to the Attorney General. 


I. 


(Review of Order by Certiorari 
Appropriate] 


Petitioners argue that this Court may ap- 
propriately review the order of the district 
court by writ of certiorari, issued under 
§ 262 of the Judicial Code. They point out 
that §2 of the Expediting Act of February 
11, 1903, as amended, 15 U. S. C. §29, 
governing appeals in Sherman Act cases, 
makes no provision for appeals from inter- 
locutdry orders or judgments, and provides 
that “an appeal from the final decree of the 
district court will lie only to the Supreme 
Court.” See United States v. California Can- 
nertes, 279 U. S. 553. But it is urged that 
the district court is deprived of its jurisdic- 
tion by §5 of the Webb-Pomerene Act, 
until the Trade Commission has made the 
inveSiigation and followed the further pro- 
cedure outlined by §5; that the assertion 
by the district court of its jurisdiction, with- 
out awaiting an investigation by the Com- 
mission, will entail protracted litigation and 
impose on the parties great expense before 
the error can be corrected on appeal from 
the final judgment to this Court. All this 
will be avoided, it is said, by awaiting ac- 
tion by the Commission. Hence petitioners 
insist that the case is appropriate for the 
exercise by this Court of its extraordinary 
power to review the order of the district 
court by writ of certiorari. 


Section 262 of the Judicial Code provides 
that the Supreme Court, circuit courts of 
appeals and the district courts, “shall have 
power to issue all writs not specifically pro- 
vided for by statute, which may be neces- 
sary for the exercise of their respective 
jurisdictions, and agreeable to the usages 
and principles of law.” Under § 262, this 
Court has power, in aid of its appellate juris- 
diction, to review judgments and orders of 
the district courts by resort to the common 
law writs of certiorari, mandamus and pro- 
hibition. Whitney v. Dick, 202 U. S. 132; 
McClellan v. Carland, 217 U. S. 268, and cases 
cited; In re 620 Church Street Corp., 299 
U.S. 24, 26, and cases cited; Ex parte Peru, 
318 U. S. 578, and cases cited; House v. Mayo, 
No. 921, decided February 5, 1945, and cases 
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cited; compare Roche v. Evaporated Milk 
Assn., 319 U. S. 21. These writs are granted 
or withheld in the sound discretion of the 
Court. See Roche v. Evaporated Milk Assn., 
supra, 25, and cases cited. In the usual case 
this Court will decline to issue a writ prior 
to review in the Circuit Court of Appeals, 
whether by ordinary appeal, In re Tampa 
Suburban R. R. Co., 168 U. S. 583, 588, or by 
an extraordinary remedy, see Ex parte Peru, 
supra, 584. But where, as here, sole appel- 
late jurisdiction lies in this Court, applica- 
tion for a common law writ in aid of 
appellate jurisdiction must be to this Court. 


The traditional use of such writs both at 
common law and in the federal courts has 
been, in appropriate cases, to confine in- 
ferior courts to the exercise of their pre- 
scribed jurisdiction or to compel them to 
exercise their authority when it is their 
duty to do so. In re Chetwood, 165 U. S. 
443, 462 (citing Tidd’s Prac. *398, and Bac. 
Ab., Certiorari); Witney v. Dick, supra, 
139-140; Ex parte Peru, supra, 583, and 
cases cited.? It is evident that hardship is 
imposed on parties who are compelled to 
await the correction of an alleged error at 
an interlocutory stage by an appeal from 
a final judgment. But such hardship does 
not necessarily justify resort to certiorari 
or other of the extraordinary writs as a 
means of review. In such cases appellate 
courts are reluctant to interfere with deci- 
sions of lower courts, even on jurisdictional 
questions, which they are competent to de- 
cide and which are reviewable in the regu- 
lar course of appeal. In re Tampa Suburban 
R. R. Co., supra; Be pate Harding, 219 U. S. 
363, 369; Roche v. Evaporated Milk Assn., 
supra, 30-31, and cases cited; cf. Stoll v. 
Gottlieb, 305 U. S. 165; Treinies v. Sunshine 
Mining Co., 308 U. S. 66. The writs may not 
be used as a substitute for an authorized 
appeal; and where, as here, the statutory 
scheme permits appellate review of inter- 
locutory orders only on appeal from the 
final judgment, review by certiorari or other 
extraordinary writ is not permissible in the 
face of the plain indication of the legislative 
purpose to avoid piecemeal reviews. Roche 
v, Evaporated Milk Assn., supra, 30, and cases 
cited; and see Cobbledick v. Umited States, 
309 U. S. 323. 


But the present case is not the ordinary 
one of hardship resulting from overruling a 
plea in bar or denying a preliminary motion 
which, if well founded, would end the litiga- 
tion on the merits—decisions which Con- 


2See also Regina v. Yarrington, 1 Salk. 406, 
91 Eng. Rep. 353 (Q. B, 1710); The King v, The 
Justices of the West Riding of Yorkshire, 5 
T. R. 629, 101 Eng. Rep. 352 (K. B. 1794); The 
King v. The Justices of Somersetshire, 5 Barn. 
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The King v. Judge Clements [1932] 2 ee BaS3o8 
The King v. Middlesex Justices [1933] 1 K. B. 
72. 
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gress, in the absence of other provisions for 
appeal, must have contemplated would, in 
the ordinary course, be reviewed on appeal 
from the final judgment. The questions 
now presented involve the propriety of the 
exercise, by the district court, of its equity 
jurisdiction, and an asserted conflict be- 
tween its jurisdiction and that of an agency 
of Congress said to be charged with the 
duty of enforcing the antitrust laws in the 
circumstances of the present case. If peti- 
tioners’ motion was well founded, its denial 
operated to thwart the asserted purpose of 
Congress to afford to export associations, 
which overstep the bounds of the granted 
immunity, opportunity, with the expert aid 
of the Trade Commission, to retrace their 
steps, without being subjected to the pen- 
alties of the law. Exercise of its jurisdic- 
tion by the district court would preclude 
the Commission from carrying out its as- 
serted functions of investigation, recom- 
mendation and report before any suit by the 
United States. This would be more than 
the mere denial of the right of a suitor 
such as Congress must have contemplated 
would be corrected by recourse to the pre- 
scribed appeal procedure. It would be a 
frustration of the functions which Congress 
has directed the Commission to perform 
and of the policy which Congress presum- 
ably sought to effectuate by their perform- 
ance. 


The hardship imposed on petitioners by 
a long postponed appellate review, coupled 
with the attendant infringement of the as- 
serted Congressional policy of conferring 
primary jurisdiction on the Commission, to- 
gether support the appeal to the discretion 
of this Court to exercise its power to review 
the ruling of the district court in advance 
of final judgment. The case is analogous 
to those in which this Court has, by writs 
issued under § 262, reviewed the action of 
district courts, alleged to be in excess of 
their authority, by which they have fore- 
closed the adjudication of rights or the 
protection of interests committed to the jur- 
isdiction of a state officer or tribunal, see 
In re Chetwood, supra; McClellan v. Carland, 
supra; Ex parte Metropolitan Water Co., 220 
U. S. 539; Ex parte Skinner & Eddy Corp., 
265 U. S. 86; Maryland v. Soper (No. 1), 270 
U. S. 9; Ex parte Northern Pacific Ry. Co., 
280 U. S. 142; Colorado v. Symes, 286 U, S. 
510; or by which they have deprived a party 
of a trial by jury. Ex parte Simons, 247 
ne S. 231; Ex parte Peterson, 253 U. S. 300, 
305. 


For these reasons we think the case is an 
appropriate one for review of the district 
court’s order by certiorari, and we pass to 
the consideration of the merits. 
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II. 


[Commission’s Powers Do Not Preclude 
Action by Court] 


Petitioners do not deny that the allega- 
tions of the complaint are sufficient to 
charge violations of the Sherman Act not 
within the exemptions created by § 2 of the 
Webb-Pomerene Act. The conténtion is 
that since the alleged violations are being 
committed by and on behalf of export as- 
sociations which have conformed to §5 
of the latter Act, the authority of the United 
States to maintain the suit is suspended un- 
til the Federal Trade Commission has pro- 
ceeded against the associations by way of 
investigation and, if found appropriate, by 
way of recommendations to them and refer- 
ence of its findings to the Attorney General, 
as specified in § 5. 


It is conceded that § 5 contains no explicit 
restriction on the authority of the United 
States to institute antitrust suits in the nor- 
mal way, nor any explicit requirement that 
resort be had to the Commission prior to 
the institution of such an antitrust suit. 
Petitioners argue that this is to be implied 
from the structure of the Act, which first, 
by §2, exempts from the Sherman Act cer- 
tain activities of export associations, with 
specified exceptions; and then by the sec- 
ond. paragraph of §5, gives the Commis- 
sion authority, in language substantially 
identical with that of the exceptions in § 2, to 
investigate such activities as continue to be 
violations of the Sherman Act. It is argued 
that Congress, by authorizing the Commis- 
sion to investigate violations and in appro- 
priate cases to report to the Attorney 
General any violations found, has expressed 
the purpose that the action by the Com- 
mission and the Attorney General: should 
be consecutive and not concurrent. 


It would follow that however strong the 
evidence, and however clear the violation 
of the Sherman Act, the Attorney General 
must await the action of the Commission, 
which may or may not undertake to pro- 
ceed with the case, and that in any event the 
Attorney General and the courts must abide 
by the Commission’s determination that 
there are no violations to report. During 
the twenty-eight years between the enact- 
ment of the Sherman Act and the passage 
of the Webb-Pomerene Act, the plenary 
authority and settled practice of the De- 
partment of Justice to institute antitrust 
suits, without prior proceedings by other 
agencies, became firmly established. A pro 
tanto repeal of that authority, by conferring 
upon the Commission primary jurisdiction 
to determine when, if at all, an antitrust 
suit may appropriately be brought, would 
require a clear expression of that purpose 
by Congress. United States v, Borden Co., 
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308 U. S. 188, 198-199, 203-206; see also 
Georgia v. Pennsylvania’ Rik: Cox, No. 11, 
Original, decided March 26, 1945, p. 12 of 
slip opinion. The Webb- Pomerene Act, as 
we have said, contains no explicit indication 
to that end. Nor may such an implication 
be readily drawn from the language of the 
statutes, or their legislative history. 


In determining whether the Webb- 
Pomerene Act curtailed the then existing 
authority of the United States to bring anti- 
trust suits, it is important to consider what 
that Act did not do, as well as what it did. 
True, it exempted from the antitrust laws 
some, but not all, acts which would other- 
wise have been violations. But while it 
empowered the Commission to investigate, 
recommend and report, it gave the Com- 
mission no authority to make any order or 
impose any prohibition or restraint, or make 
any binding adjudication with respect to 
these violations. 


This is in marked contrast to the Com- 
mission’s power to issue cease and desist 
orders with respect to violations of §5 of 
the Federal Trade Commission Act, as 
amended, 15 U. S. C. § 45, and with Eesbect 
to violations of the Clayton Act, §§1, 3, 7, 
8, 11, as amended, 15 U. S. C. §§ 13.404; 18, 
19, 214 On the other hand, it is consonant 
with and closely related to another im- 
portant function of the Commission, which 
from the beginning has had extensive 
powers to investigate and report on prac- 
tices which concern or affect the enforce- 
ment of laws relating to trade and 
commerce, including the antitrust laws.° 
Such investigations by the Commission have 
never been deemed prerequisite to antitrust 
suits by the United States; and there is 
nothing to suggest that Congress, in au- 
thorizing the Commission to investigate ex- 
port associations, intended to place such 
investigations on any different footing than 


3 Section 5 of the Federal Trade Commission 
Act, as amended, 15 U. S. C. §45, declares 
that ‘‘unfair methods of competition in com- 
merce, and unfair or deceptive acts or practices 
in commerce’’ are unlawful. 


«Section 1 of the Clayton Act, 15 U. S. C. 
§ 13, prohibits certain discriminations in price 
and services; section 3, 15 U. S. C. § 14, certain 
sales or leases where the purchaser is required 
to refrain from dealing with competitors of the 
seller; section 7, 15 U. S, C. § 18, certain ac- 
quisitions by corporations of stocks in other 
corporations; and § 8, 15 U. S.C. §19, certain 
interlocking directorates. Section 11, 15 U.S. C. 
§ 21, confers on the Commission power to issue 
cease and desist orders with respect to violations 
of §§ 1, 3, 7 and 8. 


5 Section 6 (e) of the Federal Trade Commis- 
sion Act, 15 U. S. C. $46 (e), authorizes the 
Commission, in language comparable to that of 
$5 of the Webb-Pomerene Act, ‘‘upon the ap- 
plication of the Attorney General to investigate 
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others, which the Commission had already 
been authorized to conduct. 


It is suggested that Congress could not 
have contemplated “concurrent jurisdiction” 
of the Commission and the courts, because 
of the inconvenience to suitors in not being 
afforded an opportunity to mend their ways 
by following the Commission’s_ recom- 
mendations. And petitioners urge that Con- 
gress could not have intended concurrent 
jurisdiction, since it explicitly provided for 
it when it so desired. Thus §§1, 3, 7, and 
8 of the Clayton Act, as amended, 15 
U.S. C. §§ 13, 14, 18, 19, may be enforced 
either by cease and desist orders of the 
Commission, §11, 15 U. S. C. §21, or by 
suits in equity instituted by the several dis- 
trict attorneys in their respective districts, 
under the direction of the Attorney General, 


$15, 48920. 9.28/25, 


This argument overlooks the fact that 
the Commission’s authority is to investi- 
gate and recommend, not to restrain viola- 
tions of the antitrust laws (save as they 
may incidentally be violations of other 
statutes, which the Commission may en- 
force). The Commission, by its investiga- 
tions and recommendations, may render a 
useful service in bringing violations to the 
attention of the Department of Justice or by 
showing that resort to the courts is unneces- 
sary, either because there has been no vio- 
lation or because the associations have 
satisfactorily corrected their trade practices. 
Put the Commission does not enforce the 
antitrust laws; its powers are exhausted 
when it has referred its findings to the At- 
torney General. Indeed, the provisions for 
such reference are necessary not because 
the Commission has a primary jurisdiction, 
but only because it cannot itself enforce 
the antitrust laws. Further, there is no 
want of specific authority for the United 
States to enforce the antitrust laws: the 


and make recommendations for the readjust- 
ment of the business of any corporation alleged 
to be violating the antitrust Acts in order that 
the corporation may thereafter maintain its 
organization, management, and conduct of busi- 
ness in accordance with law.’’ Section 6 further 
authorizes the Commission to investigate tha 
organization, business, practices and manage 
ment of any corporation engaged in interstate 
commerce; to require such corporations to file 
annual and special reports and answers to ques- 
tions concerning such matters; to investigate the 
manner in which corporations, defendants in 
Sherman Act suits brought by the Government, 
have complied with the decrees, and to trans: 
mit to the Attorney General its ‘‘findings and 
recommendations’’; to investigate and report, 
upon the direction of the President or Congress, 
the facts relating to any ‘‘violations of the anti- 
trust Acts by any corporation’’; to investigate 
trade conditions in foreign countries where 
trade practices may affect our foreign trade, and 
to report to Congress its recommendations. 
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violations here alleged are not violations of 
the Webb-Pomerene Act, but of the Sher- 
man Act, and it is the latter which provides 
for suits to be brought by the United 
States. 


But even if the case were one of con- 
current jurisdiction, we cannot assume that 
there would be any unseemly conflict be- 
tween the Commission and the Department 
of Justice. Congress has found no such 
objection to the concurrent jurisdiction to 
enforce the provisions of the Clayton Act 
to which we have referred. The two agen- 
cies will seldom act simultaneously. There 
would be no occasion for an investigation 
by the Commission if the Attorney General 
had already procured the requisite evidence 
of violations and was ready to proceed with 
his suit, as is said to be the case here. And 
there is no basis for interpreting the statute 
as though it had been contrived to prevent 
hostile action rather than to encourage 
efficient cooperation between the Commis- 
sion and the Department of Justice, 


As we have said, the Webb-Pomerene 
Act’s grant of power to the Commission 
would curtail the authority of the United 
States to conduct antitrust suits only if it 
were deemed to be an implied repeal pro 
tanto of §4 of the Sherman Act. As we 
pointed out in United States v. Borden Co., 
supra, 198-199, 203-206, such repeals by im- 
plication are not favored. There we held 
that provisions of the Capper-Volstead Act, 
7 U.S. C. §§ 291, 292, comparable to those 
of §§ 2 and 5 of the Webb-Pomerene Act, 
did not operate to restrict the authority of 
the United States to maintain suits for vio- 
lation of the antitrust laws. 


Sections 1 and 2 of the Capper-Volstead 
INCU CH O72; Stat. tooon Jl Ol eurSS Cont 
292, authorized collective marketing by 
members of agricultural cooperatives but 
empowered the Secretary of Agriculture to 
issue cease and desist orders, upon investi- 
gation and findings that any such coopera- 
tive associations monopolized or restrained 
interstate trade and commerce to such an 
extent that the prices of any agricultural 
products were thereby unduly enhanced. 
And the Act gave jurisdiction to the district 
courts to enforce the Secretary’s orders. 


This Court rejected the contention that 
the Capper-Volstead Act gave to the Secre- 
tary “exclusive jurisdiction” to determine in 
the first instance whether the acts of the 
cooperatives were violations of the Sher- 
man Act because they went beyond the im- 


6 In response to a question by Senator Weeks, 
that ‘‘assuming . . that the conclusion of 
the commission might be altogether wise, what 
assurance has the commission that the Depart- 
ment of Justice may not take a different view 
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munity granted by the Capper-Volstead 
Act. And we held for the same reasons, 
which are controlling here, that neither the 
language nor the structure of the Capper- 
Volstead Act indicated a Congressional pur- 
pose to make the procedure by the Secretary, 
which it established, either a substitute for 
or a prerequisite to a suit by the United 
States under the Sherman Act. A fortiori 
no such purpose is to be inferred from the 
Webb-Pomerene Act, which has withheld 
from the Commission any authority to en- 
force the Sherman Act. 


Petitioners appeal to the familiar prin- 
ciple that equity will not lend its aid to a 
plaintiff who has not first exhausted his 
administrative remedies. Natural Gas Co. 
v. Slattery, 302 U. S. 300, 310-311; Myers v. 
Bethlehem Corp., 303 U. S. 41, 51, and n. 9, 
and cases cited. And especially they urge 
that the Government may not proceed with 
the prosecution of a Sherman Act case un- 
til the relevant issues have been submitted 
to and passed upon by an administrative 
tribunal established by the Government to 
determine those issues. See United States 
v. Pacific & Arctic Co., 228 U. S. 87, 106-108. 
To this the answer is, as already indicated, 
that the only function of the Federal Trade 
Commission under §5 of the Webb- 
Pomerene Act is to investigate, recommend 
and report. It can give no remedy. It can 
make no controlling finding of law or fact. 
Its recommendation need not be followed 
by any court or administrative or executive 
officer. 


Thus the words of the Webb-Pomerene 
Act and its setting lend no support to peti- 
tioners’ contention. And there is nothing 
in its legislative history to show a Con- 
gressional purpose to restrict the authority 
of the United States to maintain suits for 
every kind of violation of the antitrust laws. 
The precise problem presented by the pres- 
ent case was not referred to in the com- 
mittee reports or the debates, except in a 
remark by Senator Pomerene, indicating 
that the Act does not preclude suits by the 
United States before the Commission has 
made its investigation.® But the absence of 
more extended discussion of the matter is 
in itself persuasive evidence that there was 
no purpose to repeal any portion of 84 of 
the Sherman Act. And Congress’s clear 
purpose to insure continued and vigorous 
application of the antitrust laws to domestic 
restraints of trade, notwithstanding the 
Webb-Pomerene Act, is shown by the Com- 


and proceed against these combinations under 
the provisions of the Sherman Antitrust Act?’’, 
Senator Pomerene answered: ‘It might do 
that.’’ 55 Cong. Rec. 2788. 
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mittee Reports" as well as by statements 
of the sponsors of the legislation on the 
floors of Congress,® and is a strong indica- 
tion that there was no thought of depriving 
the Attorney General of any of his powers 
to prosecute antitrust suits. 

We conclude that the United States was 
authorized to bring this suit, and that the 
Commission’s powers conferred by §5 of 
tne Webb-Pomerene Act do not preclude 
the suit before the Commission has acted. 
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The order of the district court is therefore 
Affirmed. 


Mr. Justice RoBerTs concurs in this opin- 
ion in respect of this Court’s exercise of 
jurisdiction under § 262 of the Judicial Code. 
He dissents from the decision that the Dis- 
trict Court had power to hear the cause 
in the absence of an investigation and rec- 
ommendation by the Federal Trade Com- 
mission, 


_ [57,373] De Beers Consolidated Mines, Ltd., Diamond Corporation, Ltd., and 
Diamond Trading Company, Ltd. v. United States. No. 1189. 


Societe Internationale Forestiere et Miniere du Congo and Companhia de Diamantes 


de Angola. No. 1190. 


In the Supreme Court of the United States. Nos. 1189, 1190, October Term, 1944. 


May 21, 1945. 


On Writs of Certiorari to the District Court of the United States for the Southern 


District of New York. 


A Federal district court, in which a civil suit is pending to enjoin foreign corporations 


from violating the Sherman Anti-Trust Act and the Wilson Tariff Act, has no authority 
to issue a preliminary injunction restraining the foreign corporations from withdrawing 
their assets in banks and from otherwise disposing of their property in the United States, 
in order to provide security for performance of such future order as might be entered 
by the court. Under the Sherman Act and the Wilson Tariff Act, the court has no juris- 
diction in this suit to enter a money judgment; its only power is to restrain the future 
continuance of conduct intended to monopolize or restrain commerce. The preliminary 
injunction was improperly issued as it dealt with property which in no circumstances 
could be dealt with in any final injunction which might be entered. 
See the Sherman Act annotated, Vol. 1,  1610.391. 


Reversing DC N. Y., reported at {.57,354 ante. 
For petitioner: Robert T. Swaine, and Wm. Dwight Whitney, New York, N. Y. 


For respondent: Hugh Cox, Acting Sol. Gen., Wendell Berge, Asst. Atty. Gen., 
Herbert A. Berman, Herbert Borkland, Patrick A. Gibson, and Edward S. Stimson, Spec. 


Assts. to Atty. Gen. 


[Petitions for Certiorari] 


Mr. Justice Roperts delivered the opinion 
of the Court: These cases come before the 
court on petitions for certiorari presented 
pursuant to § 262 of the Judicial Code.* Each 
petition is by several of the defendants in 
a single suit pending in the District Court. 


[Matters Presented] 


Two matters are presented: the propriety 
of review of the action below by certiorari, 
and the alleged excess of jurisdiction by the 
court below in making the order of which 
the petitioners complain. An understanding 
of the issues requires a statement of the 
nature of the suit and of the order made. 


™H. Rep. No. 1118, 64th Cong., 1st Sess., p. 3; 
S. Rep. No. 1056, 64th Cong., 2d Sess., pp. 3-4. 
See also H, Rep. No. 50, 65th Cong., 1st Sess., 
pp. 1, 3; S. Rep. No. 109, 65th Cong., 1st Sess., 
pp. 3-4; Federal Trade Commission, Report on 
Cooperation in American Export Trade, (1916) 
Vol. 1, p. 376, et seq. 

8 Senator Pomerene said, 56 Cong, Rec, 173: 
“Tt [the bill] does not repeal, it does not affect 
the Sherman Law so far as it applies to do- 
mestic commerce, It strengthens the Sherman 
law and the Federal Trade Commission law, in 
so far as unfair practices are concerned, beyond 
territorial limits.’’ And he also said: ‘‘this bill 
does not repeal the Sherman law’’, and that 
associations not remaining within the immunity 
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granted by §2 ‘‘violate the law of the land.’’ 
(p. 172.)- He said further that such an associa- 
tion ‘‘would be subject to the jurisdiction of 
the authorities of this country, including both 
the Federal Trade Commission and the Depart- 
ment of Justice.’’ (p. 170.) Congressman Webb, 
in discussing the amendment to §5, said that 
the language of the provisions of § 2 ‘‘is a per- 
fect preservation of the Sherman law in all of 
its virility within the confines of this country,’’ 
56 Cong. Rec. 4724, and that associations stray- 
ing beyond the confines of their immunity ‘‘are 
liable both under the Federal Trade Commis- 
sion law and the Sherman antitrust law.’’ 55 
Cong, Rec. 3579. 
128 U.S: GC. § 377. 
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[Facts of Case] 


The United States filed a complaint in the 
District Court against the three petitioners 
in No. 1189, which are corporations organized 
under the laws of South Africa; the peti- 
tioners in No. 1190, which are respectively 
corporations organized under the laws of 
the Belgian Congo and under the laws of 
Portugal; and four other corporations, one 
organized under the laws of Belgium, one 
under the laws of the Belgian Congo, and 
two under the laws of the United Kingdom 
of Great Britain and Northern Ireland, and 
seven individuals respectively characterized 
as stockholder, or stockholder and director, 
or stockholder and employee, or managing 
agent, or managing director af one or more 
of the corporations. The complaint sought 
equitable relief based upon a charge that the 
defendants were engaged in a conspiracy to 
restrain and monopolize the commerce of the 
United States with foreign nations in gem 
and industrial diamonds, in violation of §§ 1 
and 2 of the Sherman Act? and § 73 of the 
Wilson Tariff Act.2 The complaint alleged 
that all of the corporate defendants were 
doing business within the United States. 

With the complaint the United States filed 
a motion for a preliminary injunction in 
which it prayed that all of the corporate 
defendants be restrained from withdrawing 
from the country any property located in 
the United States, and from selling, trans- 
ferring or disposing of any property in the 
United States “until such time as this Court 
shall have determined the issues of this case 
and defendant corporations shall have com- 
plied with its orders.” The reason given in 
support of the motion was: 


“Yhe injury to the United States of America 
from the withdrawal of said deposits. diamonds 
or other property would be irreparable because 
sequestration of said property is the only means 
of enforcing this Court's orders or decree 
against said foreign corporate defendants, The 
principal business of said defendants is carried 
on in foreign countries and they could quickly 
withdraw their assets from the United States 
and so prevent enforcement of any order or 
decree which this Court may render.’’ 


Amongst other supporting papers was an 
affidavit by counsel for the United States 
which stated that “the investigation which 
he has made shows the foreign corporate 
defendants named herein have endeavored to 
avoid subjecting themselves to the jurisdic- 
tion of the courts of the United States by 
inaking their sales abroad only and requiring 
customers to pay in advance for all purchases.” 

‘There was also a motion for a restraining 
order without notice. The requested re- 
straining order was issued and served on 
a number of banks; one, a bank in which 
De Beers had, the same day, established a 


226 Stat, 209 as amended 15 U. S. C. 8$1, 2. 
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credit of $59,320; others in which Forestiere 
had credits of approximately $632,000. Bank 
credits of petitioner Diamantes affected 
aggregate approximately $47,000. Both the 
two last named petitioners had purchased 
machinery and supplies in the United States 
of an approximate value of $100,000, which 
were covered by the injunction. Upon a 
showing that as the corporate defendants 
were foreign corporations and would be re- 
quired to obtain information and affidavits 
in support of their contention that service 
of process in the suit had not been made 
upon them, and in support of other motions 
addressed to failure to state a cause of 
action under the statutes, time to plead or 
answer was extended; and the injunction 
was from time to time modified and con- 
tinued. Counsel for the petitioners, appearing 
specially, moved for dissolution of the in- 
junction. The case was heard on affidavits 
and oral argument, the application was de- 
nied, and the injunction was continued in 
force. Thereupon the petitioners applied to 
this court for certiorari under § 262. That 
section provides in part: 

“The Supreme Court, the circuit courts of 
appeals, and the district courts shall have power 
to issue all writs not specifically provided for 
by statute, which may be necessary for the exer- 
cise of their respective jurisdictions, and agree- 
able to the usages and principles of law."’ 


[Contentions Not Passed Upon By 
Court Below) 


All the petitioners attack the order as in 
substance a sequestration of property beyond 
the power of the court and an abuse oi 
discretion in the circumstances. The peti- 
tioners in No. 1189 also seek a reversal on 
the ground that the complaint does not 
state a claim cognizable by United States 
courts and that the affidavits filed by these 
petitioners establish that the court below 
has no jurisdiction over the persons of the 
defendants. It is obvious from the record 
that these contentions are still open in the 
court below and that court has not vet 
passed upon them. In the view we take 
of the case it is unnecessary for us presently 
to consider them. 


[Propriety of Review] 


In United States Alkali Export Association, 
Inc., et al. v. United States, and California 
Alkali Export Association, et al. v. United 
States, Nos. 1016 and 1017 of this term, the 
court has discussed the propriety of review 
under § 262 in a suit brought under the Anti- 
Trust laws where there is a substantial question 
whether the District Court has jurisdiction 
of a suit which it has retained for trial on 
the merits. What is there said applies in 


328 Stat. 570 as amended 15 U.S. C. 88. 
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this instance. If the preliminary injunction 
here granted, unless set aside, will stand 
throughout the course of the trial and for 
an indefinite period after its termination, and 
if the order was beyond the powers con- 
ferred upon the court, it is plain, under the 
decisions mentioned, that the petitions pre- 
sent an appropriate case for the exercise of 
our jurisdiction under § 262. As hereafter 
noted the order in question was not made 
to grant interlocutory relief such as could 
be afforded by any final injunction, but is 
one respecting a matter lying wholly outside 
the issues in the case; no decision of the 
suit on the merits can redress any injury 
done by the order; and therefore unless it 
can be reviewed under § 262 it can never 
be corrected if beyond the power of the 
court below.‘ When Congress withholds 
interlocutory reviews, § 262 can, of course, 
not be availed of to correct a mere error 
in the exercise of conceded judicial power. 
But when a court has no judicial power to 
do what it purports to do—when its action 
is not mere error but usurpation of power 
—the situation falls precisely within the al- 
lowable use of §262. We proceed, there- 
fore, to inquire whether the District Court 
is empowered to enter the order under attack. 


[Theory of Sequestration Abandoned] 


Although the Government based its motion 
upon the theory that the entry of the re- 
quested injunction would amount to a se- 
questration of the defendants’ assets, and 
so. argued in the court below, it has aban- 
doned that position, because Rule 70 of the 
Rules of Civil Procedure,° which permits the 
issue of a writ of attachment or seques- 
tration against the property of a disobedient 
party to compel satisfaction of a judgment, 
is operative only after a judgment is entered. 


[Benefit of Attachment Disclaimed] 


The Government disclaims any benefit of 
Rule 64, which provides for an attachment at 
the commencement of, or during the course 
of, an action for the purpose of securing 
payment of any judgment ultimately ob- 
tained, under and in accordance with the 
law of the state in which the court sits 
or under any existing federal statute. It 
is admitted that there is no applicable federal 
statute and that, under the law of New York, 
an attachment may issue only in an action 
seeking a money judgment and will not issue 
in an equity suit such as the instant one.® 
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[Statutory Provisions Under Which Injunction 
Issued} 


The court below deduced the power to 
grant the injunction from § 4 of the Sherman 
Act’ and from § 262 of the Judicial Code, 
the section under which petitioners seek 
review in this court. The respondent seeks 
to sustain the injunction under the same 
statutory provisions. 


[Necessary to Inquire into Usage of Courts] 


Section 4 of the Sherman Act confers 
jurisdiction on District Courts “to prevent 
and restrain violations of this act.” That 
jurisdiction, as we have held, is to be exer- 
cised according to the general principles 
which govern the granting of equitable relief. 
Since it confers no new or different power 
than those traditionally exercised by courts 
of equity, we are remitted to examination of 
the practice of such courts, unless § 262 has 
enlarged those powers. That section em- 
powers District Courts to issue all writs 
not specifically provided for by statute which 
may be necessary for the exercise of their 
respective jurisdictions and agréeable to the 
usages and principles of law. It turns out, 
therefore, that we are again remitted to an 
inquiry as to what is the usage, and what 
are the principles of equity applicable in 
such a case. 


[Substance of Injunction] 


Preliminary to a discussion of the course 
of decision in chancery it will be well 
to note exactly what is the substance of 
the injunction, since the name given to the 
process is not determinative. In truth the 
purpose and effect of the injunction is to 
provide security for performance of a future 
order which may be entered by the court. 
Its issue presupposes or assumes the follow- 
ing things: (1) that the court has obtained 
jurisdiction of the persons of the defendants; 
(2) that it may be found and adjudged that 
the United States has stated a cause of action 
in its complaint; (3) that a decree may be 
entered after trial om the merits enjoining 
and restraining the defendants from certain 
future conduct; (4) that the defendants may 
disobey the decree entered; (5) that a pro- 
ceeding may be instituted for contempt and 
will result adversely to the defendants; (6) 
that a fine may be imposed; (7) that the 
defendants may neglect or refuse to pay 
the fine; (8) that an execution issued for 
the collection of the fine pursuant to 18 
U. S. C. 569 may be ineffectual to seize 


«See In re Chetwood, 165 U.S. 443, 462; Mary- 
land v. Soper, 270 U.S. 9, 30. 

528 U. S.C. foll, § 723c. 

6@N, Y. Civil Practice Act § 902; 7 Carmody, 
New York Practice. § 309; Thorington v, Mer- 
rick, 101 N. Y, 5; Brown v. The Chaminade, 176 
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Compare Lazenby v. Cudiman, 28 F. Supp. 949; 
Shiel v. Patrick, 59 Fed. 992. 
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8 Appalachian Coals Inc. v. United States, 288 
U.S. 344, 377. 
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property or money of the defendants in 
liquidation of the fine, unless the moneys 
and properties covered by the injunction are 
held to await the event. 


Under the Sherman Act and the Wilson 
Tariff Act, the District Court has no juris- 
diction in this suit to enter a money judg- 
ment. Its only power is to restrain the 
future continuance of actions or conduct 
intended to monopolize or restrain com- 
merce. It, of course, has the power, pending 
final action in this respect, to restrain action 
or conduct violative of the statute. A pre- 
liminary injunction is always appropriate to 
grant intermediate relief of the same char- 
acter as that which may be granted finally. 
The injunction in question is not of this 
character. It is not an injunction in the 
cause, and it deals with a matter lying 
wholly outside the issues in the suit. It 
deals with property which in no circum- 
stances can be dealt with in any final in- 
junction that may be entered. It is not a 
form of seizure of property used in offending 
against the statute for the property is not 
such as might be seized under §6 of the 
Sherman Act, or under § 76 of the Wilson 
Act,” and the complaint and affidavits do 
not purport so to charge. This process is, 
and can only be, sustained as a method of 
providing security for compliance with other 
process which conceivably may be issued 
for satisfaction of a money judgment for 
contempt. 


[Injunction Does Not Protect Exercise of 
Court’s Powers] 


The parties agree that neither of them can 
find any decision or text book authority for 
the requisition of such security on the foot- 
ing of a complaint in equity. The respondent 
refers us to certain cases as analogous but, 
upon examination, they are all found to be 
cases in which an interlocutory injunction 
was granted with respect to a fund or prop- 
erty which would have been the subject of 
the provisions of any final decree in the 
cause,” or against action which would ulti- 
mately have been subject to injunction by 
final decree.” The Government also refers 
us to cases where federal courts have en- 
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joined interference with their jurisdiction.” 


Thus it argues that a court of equity has 
inherent power to protect its jurisdiction. 
The fallacy, in the application of the principle 
here, is that, if service of the defendants is 
properly obtained, and if the complaint states 
a cause of action, no one questions the 
jurisdiction of the District Court to enter 
an appropriate injunction against future con- 
duct violative of the Anti-Trust Acts. The 
injunction here granted cannot aid or pro- 
tect this exercise of its powers, and is not 
intended to do so. 


[Ne Exeat Analogy Not Helpful] 


Federal and State courts appear consis- 
tently to have refused relief of the nature 
here sought.* The Government nevertheless 
urges that equity should extend its juris- 
diction for the purpose envisaged in the 
issue of the injunction and advances several 
reasons in support of its position. It sug- 
gests that, by analogy to the practice of 
issuing writs ne exeat,” the court, if it would 
restrain, by such a writ, an individual de- 
fendant in a similar case, should restrain the 
removal of the property of a corporate de- 
fendant from the jurisdiction. The analogy 
is not a helpful one, for the writ ne excat 
would not be issued in a case of this sort 
where the defendant presently owes no debt 
to the complainant nor is under any fixed 
duty by reason of the receipt of moneys 
to account to the complainant therefor.” 


[Court Without Authority to Compel Proffer 
of Bond by Seizure of Property] 


The Government urges that the supposed 
hardship imposed upon the defendants by 
the entry of the injunction is exaggerated; 
that, by giving a bond, the defendants could 
release their moneys and property. To this 
there are several sufficient answers. If the 
court 1s without jurisdiction to demand secu- 
rity under the circumstances presented it 
is equally without authority to compel the 
proffer of a bond by the seizure of property. 
If the process be justified in the present 
posture of the case there is nothing to pre- 
vent other and further seizures of property 


RL AWist oe aes) Oe 

20 1SRUMS CS 118 

11 Deckert v. Independence Corp., 311 U.S. 282. 

12 Looney v, Eastern Texas R. R. Co., 247 U.S. 
214; Ohio Oil Co. v. Conway, 279 U. S. 813; 
Virginia Railway v. System Federation, 300 
U. S. 515; Gibbs v. Buck, 307 U.S. 66. 

#3-This power has often been exercised in 
cases where a court of equity has first taken 
jurisdiction of a res and where some other court 
has thereafter essavyed to deal with that res. 
See, e.g. Wabash R. Co. v. Adelbert College, 
208 U.S. 38, 45; Palmer v. Texas, 212 U. S. 118, 
129, 130; Princess Lida v. Thompson, 305 U, S. 
456, 467. 
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4 Martin v. Berry Sons’ Co., 83 F. 2d 857; 
Cities Service Co. v. McDowell, 13 Del. Ch. 109; 
Wahlgren v. Bausch & Lomb Optical Co., 77 
F. 2d 121; Campbell v. Ernest, 19 N. Y. Supp. 
123; Platt v. Elias, 101 App. Div. (N. Y.) 518; 
Maine v, Alexander, 115 App. Div. (N. Y.) 112; 
Golden v. Tauster, 125 N, Y. Supp, 83; Wright 
Co. v. Aero Corp., 128 N. Y. Supp. 726; Broad- 
foot v. Miller, 174 N, Y. Supp. 497; compare 
Gordon v. Washington, 295 U. S. 30, 37. 
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16 Ginsberg & Sons v, Popkin, 285 U. S. 204, 
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or money brought into the United States in 
connection with transactions unrelated to 
any supposed violation of the Anti-Trust 
laws. Moreover, the very indefiniteness of 
the obligation, the remoteness of any pos- 
sible exoneration of the surety, and the citi- 
zenship of the defendants would, as common 
experience tells us, require the posting of 
collateral with any bondsman, which would, 
in effect, tie up assets of value equal to 
thaf of those frozen by the injunction. 


[Injunction Not Authorized] 


To sustain the challenged order would 
create a precedent of sweeping effect. This 
suit, aS we have said, is not to be distin- 
guished from any other suit in equity. What 
applies to it applies to all such. Every suitor 
who resorts to chancery for any sort of relief 
by injunction may, on a mere statement of 
belief that the defendant can easily make 
away with or transport his money or goods, 
impose an injunction on him, indefinite in 
duration, disabling him to use so much of 
his funds or property as the court deems 
necessary for security or compliance with 
its possible decree. And, if so, it is difficult 
to see why a plaintiff in any action for a 
personal judgment in tort or contract may 
not, also, apply to the chancellor for a so- 
called injunction sequestrating his opponent’s 
assets pending recovery and satisfaction of 
a judgment in such a law action. No relief 
of this character has been thought justified 
in the long history of equity jurisprudence. 


We are of opinion that the injunction 
issued in this case is not authorized either 
by statute or by the usages of equity and 
that the decree granting the injunction should 
be reversed. 


[Dissenting Opinion] 


Mr. Justice DOUGLAS, with whom Mr. Justice 
BLACK, Mr. Justice MURPHY and Mr. Justice 
RUTLEDGE concur, dissenting: I think the 
writ should be dismissed, For I do not think 
this is a proper case in which to exercise our 
jurisdiction under § 262 of the Judicial Code, 
28: Us; Se G. (853.77; 


Our jurisdiction under § 262 has been fully 
reviewed by the Chief Justice in U. S, Alkali 
Export Ass’n Inc, v. United States, decided this 
day, I agree that the exercise of our extraordi- 
nary jurisdiction was appropriate in that case. 
For the question presented not only went to 
the jurisdiction of the District Court to enter- 
tain the suit. If the defendants in that suit 
were right in their contention, a trial on the 
merits would have frustrated the statutory 
scheme which Congress had designed for the 
control of anti-trust activities. 


But there is no such extraordinary situation 
presented here. This is precisely the kind of 
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decree which Congress by the Expediting Act 
of February 11, 1903, as amended, 15 U. S. Cc. 
§ 29, intended should not be brought here for 
review. With reference to the change made by 
that Act, Mr Justice Brandeis speaking for the 
Court in United States v. California Cooperative 
Canneries, 279 U. S. 553, 558, said: ‘‘These 
provisions governing appeals in general were 
amended by the Expediting Act so that in suits 
in equity under the Anti-Trust Act ‘in which the 
United States is complainant,’ the appeal should 
be direct to this Court from the final decree in 
the trial court. Thus, Congress limited the right 
of review to an appeal from the decree which 
disposed of all matters, see Collins v. Miller, 
252 U, S. 364; and if precluded the possibility 
of an appeal to either court from an interlocu- 
tory decree.” 


To allow this appeal is to defeat that policy. 
Long ago in Bank of Columbia v, Sweeney, 1 
Pet. 567, 569, Chief Justice Marshall stated that 
an allowance of an appeal from an interlocutory 
ruling where Congress permitted an appeal only 
from a final judgment would be a ‘‘plain eva- 
sion’’ of the Act of Congress. We made a like 
ruling only recently in Roche v. Hvaporated 
Milk Ass’n, 319 U. S. 21, 30, where we said: 
‘“‘Where the appeal statutes establish the con- 
ditions of appellate review, an appellate court 
cannot rightly exercise its discretion to issue 
a writ whose only effect would be to avoid 
those conditions and thwart the Congressional 
policy against piecemeal appeals in criminal 
cases.”’ 

The present case presents no issue which 
warrants a departure from that long settled 
practice. This case raises no question of grave 
public importance. It is by no means compa- 
rable to Hx parte United States, 287 U. S. 241, 
where the interlouctory decree was equivalent 
to a denial of the absolute right of the govern- 
ment to put the accused on trial. It is wholly 
unlike the cases cited in U. 8. Alkali Haport 
Ass’n Inc. v. United States, supra, where writs 
were issued under § 262, to review interlocutory 
orders which foreclosed the adjudication of 
rights entrusted to the jurisdiction of a state 
tribunal or which deprived a party of his basic 
right of trial by jury. The public importance 
of the present question is not apparent. The 
actual hardship imposed upon the defendants is 
no more than the cost of procuring a bond, It 
has always been assumed that mere hardship or 
inconvenience alone was not sufficient to justify 
resort to the extraordinary course of review 
by way of § 262. U. S. Alkali Export Ass’n Inc. 
v. United States, supra. Is the inconvenience 
of private litigants to be the newly found 
ground for evading the Expediting Act? 


The reason advanced for departing from the 
long standing practice is that ‘‘the order was 
beyond the powers conferred upon the court.” 
By that test every interlocutory order which is 
wrong can be reviewed here under § 262. That 
is novel doctrine. That seems to be the test for 
the Court says that the order can now be re- 
viewed because it involves ‘‘a matter lying 
wholly outside the issues in the case.’’ In other 
words, we look to the merits and take the case 
under § 262 if it appears that the District Court 
exceeded its authority. But it always exceeds 
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its authority when it abuses its discretion. Thus 
we must now entertain these appeals on inter- 
locutory orders, though Congress said we should 
not, in order to determine whether the District 
Court kept within bounds. Certainly Congress 
knew that some interlocutory orders might be 
erroneous when it chose to make then non-re- 
viewable, It did not draw the distinction now 
suggested between interlocutory orders which 
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dicial authority. Congress moreover knew that 
if immediate review of interlocutory orders 
could not be had, no decision on the merits 
might be able to ‘‘redress any injury done by 
the order.’’ But that was the choice which it 
made. We should respect it, 

The decision, if followed, will open the flood 
gates to review of interlocutory decrees. It cir- 
cumvents the policy of Congress to restrict 


are an abuse of conceded judicial power and review in these cases to final judgments. 


interlocutory orders which otherwise exceed ju- 
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In the Massachusetts Supreme Judicial Court. Suffolk. February 6, 1945,—May 2, 


1945. Beaudreau, J. 


The procedure set up by Sections 4 through 7, inclusive, of the Massachusetts law pro- 
hibiting trusts, monopolies, and restraint of trade, which consists in preliminary determina- 
tion by the court as to the existence of an unlawful practice, the appointment of a master 
to hold hearings and make a report, the affirmance or disaffirmance of the master’s report 
by the court, and transmittal to the attorney general for such further proceedings as such 
report may warrant, is not unconstitutional as an attempt to impose nonjudicial duties upon 
the Superior Court of Massachusetts. In discovering the facts, the court performs a judicial 
duty even though there may be a break in the technical continuity of the proceedings, owin, 
to the necessity of subsequent action by the attorney general. Although the doctrine o 
separation of powers must be maintained to its full extent, the exact line between judicial 
and executive or legislative powers has never been delineated with absolute precision. 


See the Massachusetts law on trusts, monopolies, and restraint of trade, Vol. 2, { 8395. 


For the respondent: R. Wait (C. Oberdorfer with him). 


For the petitioner: A. J. B. Cartier. 


Present: Fiecp, C. J., QUA, Doran & SPAULDING, JJ. 


[Complaint, Order, and Question Presented] 


Qua, J.: This is a complaint under G. L. 
(Ter. Ed.), c. 93, §4, alleging in substance 
that the respondent has created and main- 
tains a monopoly in the manufacture and 
sale of machinery for making shoes, and 
praying for the appointment of a master in 
accordance with the provisions of that sec- 
tion. The Superior Court issued an order to 
the respondent to show cause, and the trial 
judge reports for our determination the cor- 
rectness of his refusal to vacate or quash the 
order. The only question presented and ar- 
gued is whether the procedure set up by 
§§ 4-7, inclusive, is unconstitutional as an 
attempt to impose nonjudicial duties upon 
the Superior Court in violation of art. 30 of 
the Declaration of Rights. 


[Massachusetts Anti-Trust Law] 


General Laws (Ter. Ed.), c. 93, §2, pro- 
vides that every contract, agreement, arrange- 
ment, combination, or practice in violation 
of the common law whereby a monopoly of 
the kind described is or may be created, 
established, or maintained is against public 
policy, illegal, and void. Section 3 author- 
izes the Attorney General or by his direction 
a district attorney to bring suit in the name 
of the Commonwealth to restrain the acts 
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denounced by §2. Then follow §§ 4 and 5, 
the sections here immediately in question. 
Section 4 provides that upon written com- 
plaint (apparently by any person) on oath 
filed in the Supreme Judicial or Superior 
Court, alleging that any person has entered 
into any contract, agreement, arrangement, 
combination, or practice declared illegal and 
void under § 2, the court shall hear the com- 
plainant and his witnesses, and if it appears 
to the court that such illegality exists, the 
court shall issue notice to the respondents 
to show cause why the court should not 
appoint a master to hear and report upon the 
complaint, and that if cause is not shown the 
court shall appoint a master, who shall, in 
accordance with the established practice and 
rules in equity, hear the parties upon the 
allegations of the complaint. After such 
hearing the master “shall make and file his 
report, and said parties may present their 
objections and exceptions thereto and prose- 
cute the same in accordance with the rules 
of procedure in equity.” By §5 it is pro- 
vided that the master may append to his 
report such recommendations to the parties, 
pertinent to and warranted by his findings or 
rulings, as “may tend to remove restraint 
or to prevent any ground of complaint” found 
to be proved. Such recommendations may 
be disaffirmed and expunged by the court. 
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“The report, if affirmed by the court, shall 
be transmitted by the clerk to the attorney 
general, who shall forthwith cause such fur- 
ther proceedings, either civil or criminal, to 
be instituted as such report may warrant.” 
The original proceeding ends with the trans- 
mission of the master’s report to the Attorney 
General, and there are no other consequences 
unless the Attorney General institutes some 
“further” proceeding. 


[Constitutional Provision for Separation of 
Powers] 


Article 30 of the Declaration of Rights is 
the familiar constitutional provision for the 
separation of powers. It reads, “In the gov- 
ernment of this commonwealth, the legis- 
lative department shall never exercise the 
executive and judicial powers, or either of 
them: the executive shall never exercise the 
legislative and judicial powers, or either of 
them: the judicial shall never exercise the 
legislative and executive powers, or either of 
them: to the end it may be a government of 
laws and not of men.” 


[Contention of Respondent] 


The respondent insists that the procedure 
above described is not judicial in character 
in that it leads to no judgment of any kind, 
determines no rights, and imposes no liabil- 
ities; that its sole end is the bare finding of 
facts, a result which amounts to nothing 
except as it furnishes information to the 
Attorney General which he may discard if 
he sees fit; and that the courts are used only 
as investigating agents for an executive 
officer, 


[Function to Be Performed by Court Is 
Judicial in Nature} 


We concede the force of the argument and 
might be inclined to follow it if we felt that 
the statute imposed upon the court merely 
the duty of supplying information to an 
executive officer to aid in the performance 
of purely executive duties not associated 
with judicial action of any kind, as did the 
statute dealt with in the highly illuminating 
case of Matter of Richardson, 247 N. Y. 401, 
cited by the respondent. But we think that 
the statute in the present case goes beyond 
that. We think that it authorizes the courts. 
to perform a function so closely connected 
with and so far incidental to strictly judicial 
proceedings that the courts in obeying the 
statute would not be exercising executive or 
nonjudicial powers. The statute was designed 
as a means of obtaining information for the 
purpose of instituting civil or criminal prose- 
cutions in court, if the information secured 
should warrant that course. The master’s 
report is transmitted to the Attorney Gen- 
eral as the chief prosecuting officer of the 
Commonwealth solely for that purpose. He 
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is not at liberty to disregard it. We need 
not decide whether a master’s report might 
so plainly demonstrate the existence of an 
unlawful monopoly and the possibility of 
proving it that the Attorney General could 
be compelled to prosecute. Whatever may 
be left to his judgment in this respect, § 5 
is mandatory at least to the extent that he is 
under a statutory obligation to proceed if 
in his judgment the report warrants such 
action. 


[In Discovering Facts, Court Performs 
Judicial Duty] 


The procedure under the statute is there- 
fore both in the nature of a bill of discovery 
and in the nature of aninquest. It resembles 
the statutory procedure in Probate Courts 
under G. L. (Ter. Ed.), c. 215, § 44, as last 
amended by St. 1943, c. 91, for the examina- 
tion of persons suspected of having fraudu- 
lently concealed property of a deceased 
person—a proceeding which ends with the 
discovery of evidence without any decree for 
relief. Martin v. Clapp, 99 Mass. 470; Mc- 
Nulty v. Howe, 290 Mass. 597. It also re- 
sembles the inquiry made under G, L. (Ter. 
Ed.), c. 38, §8, as amended, by a District 
Court or trial justice into the death of a 
person supposed to have died by violence 
and the inquiry under G. L. (Ter. Ed.), c. 55, 
§ 39, into alleged violation of election laws. 
Each of these proceedings is designed merely 
to ascertain facts for the purpose of subse- 
quent prosecution. There is some analogy 
also between proceedings under this statute 
and the ordinary inquisitorial proceedings 
of grand juries in the criminal courts, where 
even if a true bill is returned, further prose- 
cution rests in the discretion of the district 
attorney or the Attorney General. It has 
never been doubted that the duties of ob- 
taining discovery and of holding inquests 
may properly be performed by judges. It 
has been said in substance, that holding an 
inquest is a quasi judicial function which 
may be committed to administrative officers 
or may with propriety be placed upon the 
judiciary. Ocampo v. United States, 234 U.S. 
91, 100. See Attorney General v. Brissenden, 
271 Mass. 172, 180. There are many functions 
of that character. New London Northern 
Railroad yv,. Boston & Albany Railroad, 102 
Mass. 386, 387-388; Wyman v. Eastern Rail- 
road, 128 Mass. 346; In re Petition of Mavor 
& Aldermen of Northampton, 158 Mass. 299, 
302-303; Opinion of the Justices, 234 Mass. 
612, 616; Opinion of the Justices, 261 Mass. 
556, 606. 

We think that in discovering the facts the 
court performs a judicial duty even though 
there may bea break in the technical contin- 
uity of the proceedings, owing to the neces- 
sity of subsequent action by the Attorney 
General. It is true that in the instances of 
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the statutory inquests hereinbefore mentioned 
the investigating judge may himself issue 
process against a person whose probable 
guilt is disclosed (G. L. [Ter. Ed.], c. 38, 
§ 13; c. 55, § 44), but technically that is as 
much an independent proceeding as is the 
institution of a prosecution by the Attorney 
General in accordance with the statute now 
under consideration. Numerous cases in 
which the decisions of courts through com- 
missioners appointed under statutes provid- 
ing for the distribution of the costs of public 
improvements may later be changed by new 
legislation are further instances in which 
the finding of facts by judicial proceedings 
in the general nature of an inquest may not 
lead to finally decisive results, since the 
whole field remains within the scope of leg- 
islative action. Salem Turnpike & Chelsea 
Bridge Corp. v. County of Essex, 100 Mass. 
282, 286-287 ; Scituate v. Weymouth, 108 Mass. 
128; Agawam v. County of Hampden, 130 
Mass. 528; Kingman, petitioner, 153 Mass. 566, 
580; Providence, Fall River & Newport 
Steamboat Co. v. Fall River, 183 Mass. 535. 
See Boston, petitioner, 221 Mass. 468. 


[Line Between Judicial and Executive or 
Legislative Powers | 


Although the doctrine of separation of 
powers is clearly and emphatically expressed 
in the Constitution and must be maintained 
to its full extent, the exact line between ju- 
dicial and executive or legislative powers 
has never been delineated with absolute pre- 
cision. Denny v. Mattoon, 2 Allen, 361, 377. 
Various powers which, regarded by them- 
selves in the abstract, might be deemed leg- 
islative or executive have been considered 
proper to be exercised by courts because 
they were intimately connected with and nec- 
essary or auxiliary to the exercise of strictly 
judicial powers. See Dow v. Wakefield, 103 
Mass. 267, 273. In this class might be men- 
tioned the power to make rules, including 
for some purposes the power of this court to 
make rules governing other courts (G. L. 
eer, ee daliecwZ2 1482 7sh ca Z22ae8 16rrice 233) 
§ 57; c. 235, § 22), the power of this court 
over the admission and disbarment of at- 
torneys (Opinion of the Justices, 279 Mass. 
607), and the power to appoint or to remove 
certain officers whose duties are closely con- 
nected with the judicial work of the court, 
although in general powers of appointment 
and removal are executive powers. G. L. 
(Mer- Eds) eo 21S 43 e221 SS. 4c. 276) 
§ 83. Catheron v. County of Suffolk, 227 Mass. 
598, 602; Attorney General v. Tufts, 239 Mass. 
458, 481; Attorney General v. Pelletier, 240 
Mass. 264, 296; Opinion of the Justices, 300 
Mass. 596, 598-599. Compare Case of Super- 
visors of Election, 114 Mass. 247; Boston v 
Chelsea, 212 Mass. 127. 
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[Other Cases] 


The respondent relies upon Dinan v. Swig, 
223 Mass. 516, where a statute providing for 
judicial investigation of elections was held 
invalid in so far as it applied to elections to 
the Legislature on the ground that under the 
Constitution the legislative bodies were 
themselves the sole judges of the due elec- 
tion of their members. As applied to such 
elections the findings of the court would be 
wholly futile, since the entire subject matter 
remained in other hands, and the findings 
would not lead in ordinary sequence to any 
further judicial proceedings. In other words, 
the judicial department was to be employed 
solely to aid the legislative department in the 
performance of a duty wholly withdrawn 
from judicial cognizance. We think that case 
distinguishable from the case before us on 
the grounds just stated. The statute there 
involved has been upheld in its application 
to other elective officers. Ashley v. Three Jus- 
tices of the Superior Court, 228 Mass. 63, 81. 

Federal decisions seem to depend largely 
upon the limitation of the grant of Federal 
judicial power to proceedings coming within 
the definition of “cases” or “controversies” 
(Constitution of the United States, art. 3, 
§2) and upon distinctions between courts 
established under the Constitution and other 
so-called courts whose duties are of the na- 
ture of those performed by administrative 
officers or boards—a distinction not appli- 
cable in passing upon a statute that relates 
only to this court and to the Superior 
Court, both of which are clearly parts of the 
judicial department of the government under 
art. 30 of the Declaration of Rights. We 
have found no Federal cases where, as in the 
case at bar, inquisitorial duties were placed 
upon courts solely in aid of prospective judi- 
cial proceedings. See Hayburn’s Case, 2 Dall. 
409, 410; United States v. Ferreira, 13 How. 
40; Gordon v. United States, 117 U. S. 697; 
In re Sanborn, petitioner, 148 U. S. 222; Inter- 
state Commerce Commission v. Brimson, 154 
U.S. 447; La Abra Silver Mining Co. v. United 
States, 175 U. S. 423, 457, 461; Muskrat v. 
United States, 219 U. S. 346; Fidelity National 
Bank & Trust Co. v. Swope, 274 U. S. 123, 
134; Ex parte Bakelite Corp., 279 U. S. 438; 
Old Colony Trust Co. v. Commissioner of 
Internal Revenue, 279 U.S. 716, 725; Harrison 
v. Moncravie, 264 Fed. 776, 781-782; Commis- 
stoner of Internal Revenue v. Liberty Bank & 
Trust Co., 59 Fed. (2d) 320; Z. & F. Assets 
Realization Corp. v. Hull, 114 Fed. (2d) 464. 
But in Matter of Davies, 168 N. Y. 89, the 
court held valid a statute in many respects 
similar to the one now before us for reasons 
in part similar to those we have expressed. 
See Board of Education of the San Francisco 
Unified School District v. Mulcahy, 50 Cal. 
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App. (2d) 418; People v. Bard, 209 N. Y. 304, 
308-309; Matter of Rosenthal v. McGoldrick, 
280 N. Y. 11; Matter of Mitchel v. Cropsey, 
177 App. Div. (N. Y.) 663. 


[Provision as to Master’s Recommendations 
Does Not Affect Constitutionality] 


It has not been argued, and we think it 
could not be successfully argued, that the 
incidental provision under which the master 
may make recommendations, which however 
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may be expunged by the court, affects the 
constitutionality of the statute. That provi- 
sion is scarcely more than a recognition of 
the propriety of such suggestions designed 
to end further controversy as may in proper 
circumstances and with suitable precautions 
be made by any judge hearing litigation. 
Harrington v, Boston Elevated Railway, 229 
Mass. 421, 432-433. 

Order denying respondent’s motion to quash 


affirmed. 


[57,375] Revlon Products Corp. v. Reiter and ano., &c. 
In the New York Supreme Court, New York County, Special Term, Part III. 110 


N. Y. L. J. 1804. May 11, 1945. 


Motion for an injunction pendente lite to restrain sales at prices below those allegedly 


established by fair trade contract is denied, since plaintiff produced only one fair trade 
contract, made with a dealer in another city, to support such application. Such contract 
gave either party the right to terminate the agreement on ten days’ notice. No contract in 
effect in his city, and no contract at any place in the state prior to O. P. A. regulations, has 
been submitted. In order to be entitled to the relief sought, plaintiff must show equity, as 


there is a question as to whether plaintiff is engaged in open, free and fair competition. 
See the New York Fair Trade Act, Vol. 2, | 8604.74. 


[Motion for Injunction Pendente Lite Denied] 


Motion by the plaintiff for an injunction 
pbendente lite is denied. The plaintiff in sup- 
port of its application has produced only one 
“fair trade” contract, and that contract was 
made with a dealer in Middletown, New 
York, in January, 1945. By its terms either 
party had the right to terminate the agree- 
ment on ten days’ notice. The plaintiff’s 
“executive employee,” whose title does not 
appear, states in his affidavit that the con- 
tract is a copy of one of plaintiff’s fair trade 
agreements, and possibly implies that such 
agreements are in force in New York City, 
but no contract in effect in this city, and no 
contract at any place in the state prior to 
O. P. A. regulations has been submitted. 
The plaintiff avoids stating when it insti- 


tuted any other fair trade contract than the 
Middletown contract and in what manner 
notice, if any, was given to the trade in gen- 
eral. Plaintiff to be entitled to the relief 
sought must show equity, and there is a 
sharp issue of fact as to whether the plaintiff 
is in open, free and fair competition. 


[Conditions upon Which Denial of Motion Is 
Based] 


Under the circumstances, the drastic re- 
lief here sought should not be granted in 
advance of trial, but the denial of the mo- 
tion is on condition that the defendant inter- 
pose its answer without delay and accept 
short service of note of issue and that the 
case proceed to trial immediately. Order 
signed. 


[157,376] A. P. W. Paper Company, Inc. v. Federal Trade Commission. 
In the United States Circuit Court of Appeals for the Second Circuit. No. 169, October 


Term, 1944. Decided May 17, 1945. 


Petition to review an order of the Federal Trade Commission. 
A Federal Trade Commission order prohibiting a New York corporation, engaged in 


the business of selling toilet tissues and paper towels, from using the words “Red Cross” 
and the Greek red cross emblem on the wrappers of such products, is reversed and the 
cause remanded. Petitioner corporation marketed the toilet tissues under the Red Cross 
trade name and emblem since 1897 and paper towels since 1933. Because petitioner cor- 
poration was lawfully usirig the Red Cross words and symbol prior to the creation of the 
American Red Cross in 1905, petitioner is still permitted to use the Red Cross words and 
symbol, as provided in the 1910 amendment to the Act of 1905. Although the Commission 
may not absolutely forbid the use of the words and symbol to pre-1905 lawful users, it may 
réquire them to state, so plainly as to avoid the creation of misleading inferences by such 
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use, that the goods are not sponsored, approved or in any manner connected with the 


American National Red Cross. 


See Federal Trade Commission Act annotations, Vol. 2, {| 6640.10. 
Reversing Federal Trade Commission order and remanding cause in Dkt. 4747. 
For petitioner: Sullivan & Cromwell, Edward H. Green and E, H. Sykes, of counsel. 


For respondent: W. T. Kelley, Chief Counsel, Joseph J. Smith, Jr., Assistant Chiet 
Counsel, and Donovan R. Divet, Special Attorney. 


Before Swan, Aucustus N. Hanp and Crark, Circuit Judges. 


A. P. W. Paper Company, Inc., petitions 
for review of an order of the Federal Trade 
Commission directing the petitioner to cease 
and desist from using the words “Red Cross” 
and using or displaying the mark of a Greek 
red cross on or in connection with its prod- 
ucts, or in any manner representing that 
there is any connection between its products 
and the American National Red Cross or- 
ganization. 


Order reversed and cause remanded. 


[Petitioner Engaged in Sale of Paper Towels 
and Toilet Tissues] 


SwAN, Circuit Judge: By a proceeding ini- 
tiated in 1942 the Commission charged the 
petitioner with a violation of section 5 of the 
Federal Trade Commission Act, 15 U.S. C. A., 
$45 (a), in using the words “Red Cross” 
and the Greek red cross emblem to designate 
certain of its products. The petitioner is a 
New York corporation engaged in the busi- 
ness of selling toilet tissues and paper towels 
in interstate commerce. Among its products 
are certain brands designated by it as “Red 
Cross Toilet Tissue” and “Red Cross Tow- 
els’. On the wrappers of each package or 
roll, as well as in the petitioner’s advertise- 
ments for these brands, the words “Red 
Cross” and the Greek red cross emblem are 
prominently displayed. Toilet tissues have 
been marketed by the petitioner under such 
trade name and emblem since 1897 and paper 
towels since 1933. In 1911 the trade-mark 
was registered in the Patent Office, and the 
registration was extended to cover paper 
towels on an application filed in October 
1933. The wrappers of each package or roll 
and the petitioner’s advertisements contain 
additional words showing that the goods are 
the petitioner’s product but these words 
catch the eye less readily than do the trade 
name and emblem. 


[FTC Found Use of the Words “Red Cross” 
Misleading] 


The Commission found that the name 
“Red Cross” and the emblem of the Greek 
red cross on a white ground have long been 
associated in the minds of the public with 
the American National Red Cross and that 
the petitioner’s use of the words “Red Cross” 
and the emblem has the capacity and ten- 
dency to mislead and deceive a substantial 
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portion of the purchasing public into the 
mistaken belief that the petitioner’s goods 
are sponsored or approved by, or in some 
manner connected with, the American Red 
Cross organization. The Commission fur- 
ther found that the additional words on the 
wrappers showing manufacture by the peti- 
tioner and registration of the trade name and 
mark are insufficient to correct the errone- 
ous impression created through use of the 
name and emblem. Accordingly the Com- 
mission entered the order which the peti- 
tioner now challenges. 


[Testimony That Use of Such Words Implied 
Association with American Red Cross] 


If success of the attack upon the order 
turned on maintaining the contention that 
the Commission’s findings are not supported 
by substantial evidence, the petitioner would 
fail, Whether the petitioner’s use of the 
words and emblem has the tendency and 
capacity to mislead the public presents a 
question of fact as to which the Commis- 
sion’s judgment, if not arbitrary, should be 
accepted. See Brougham v. Blanton Mfg. 
Co., 249 U. S. 495, 499; Leach v. Carlisle, 258 
U. S. 138, 140; Herzfeld v. Federal Trade 
Commission, 140. F. 2d 207, 209 (C. C. A. 2); 
Zenith Radio Corp. v. Federal Trade Commis- 
ston, 143 F. 2d 29, 31 (C. C. A. 7). In the 
case at bar the Commission’s inference is 
supported by the testimony of witnesses that 
the Red Cross words and emblem indicated 
to them:that the goods were in some way 
approved by or associated with the Ameri- 
can Red Cross. That more careful observers 
were not so misled is, of course, immate- 
rial, for the statute is intended to protect the 
unthinking and credulous members of the 
public as well as the more sophisticated and 
intelligent. Federal Trade Commission v. 
Standard Education Society, 302 U. S. 112, 
116; Charles of the Ritz Dist. Corp. v. Federal 
site Commission, 143 F. 2d 676, 679 (C. C 


[Question as to Valid Use of Such 
Trademark] 


Decision must turn on the validity of the 
petitioner’s contention that its use of the 
trademark is expressly permitted by the Act 
of January 5, 1905, 33 Stat. 599, as amended 
in 1910, 36 Stat. 604. Section 1 of the Act 
created a corporation by the name of “The 
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American National Red Cross”; section 2 
defined its powers—among others, the right 
to use “as an emblem and badge a Greek 
red cross on a white ground”; section 3 des- 
ignated the purposes of the corporation; and 
section 4 declared it unlawful for any other 
corporation, “not now lawfully entitled to 
use the sign of the Red Cross, hereafter to 
use such sign * * * for the purposes of trade 
” : . . 

-.., and made the violation of “the provi- 
sions of this section” a misdemeanor punish- 
able by fine or imprisonment or both, any 
fine so collected to be paid to the American 
National Red Cross. In 1910 section 4 was 
amended. After declaring the prohibition 
against use of the red cross emblem or the 
words “Red Cross,” a proviso was inserted 
in these words: 

“Provided, however, that no person, corpora- 
tion or association that actually used or whose 
assignor actually used the said emblem, sign, 
insignia or words for any lawful purpose prior 
to January fifth, nineteen hundred and _ five, 
shall be deemed forbidden by this Act to con- 
tinue the use thereof for the same purpose and 
for the same class of gonds.”’ 


[Petitioner's Right to Use Such Trademark 
Supported by Legislative History 
of 1905 Act] 


We think it clear that the exception in the 
original section 4 of persons “now lawfully 
entitled to use such sign” and the even more 
specific language of the proviso in the 1910 
amendment indicate the intention of Con- 
gress to permit the continued use of the Red 
Cross words and symbol to those who were 
lawfully using them prior to January 5, 1905. 
Further support for this view may be found 
in the committee report* on the 1910 amend- 
ment in the statement that “the section as 
amended gives the American Red Cross the 
fullest protection it is possible to aftord by 
Congressional enactment, and at the same 
time amply protects the concerns possessing 
vested property rights in the emblem.” Sub- 
sequent Congressional action is also signifi- 
cant. In 1919 a bill was introduced (H. R. 
14330. 65th Cong., 3rd Sess., reprinted in 
Hearings before the Committee on Foreign 
Affairs on H. R. 6911, 77th Cong., 2d Sess., 
p. 371) to amend section 4 by striking out 
the proviso and making the prohibition gen- 
eral, but it failed of passage. In 1942 an- 
other bill (S. 469, 77th Cong., 2d Sess.) was 
introduced authorizing pre-1905 users “to 
continue to use the Red Cross” until July 
1, 1947 with a tapering off period until July 
1, 1953. This bill was passed by the Senate 
and sent to the House. The House Commit- 
tee reported the bill to the House with minor 
amendments, and its report recognizes “that 
under existing law there are legal uses of the 
symbol by commercial users.” (Report No. 


* Report No. 1256, 61st Cong., 2d Sess., re- 
printed in Hearings before the Committee on 
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2054, 78th Cong., 2d Sess., p. 4.) However, 
Congress adjourned before the bill was 
reached on the calendar. We think that this 
legislative history, as well as the statutory 
language, supports the petitioner’s conten- 
tion that its right to continue the use of the 
Red Cross words and symbol has received 
congressional recognition. 


[FTC Order Goes Beyond Permissible Limits] 


The Commission advances two arguments 
in opposition. It says first that since the 
Red Cross name and symbol have long been 
familiar to the American public it may fairly 
be inferred that the petitioner’s commercial 
use prior to 1905 was just as misleading as it 
is now; hence its pre-1905 use was not for 
a “lawful purpose” and the petitioner does 
not come within the proviso to section 4. 
This proves too much. It would be equally 
true, as counsel conceded upon oral argu- 
ment, of any of the many pre-1905 commer- 
cial users of the Red Cross words and 
symbol; hence the 1910 proviso would be 
meaningless. Secondly, the Commission ar- 
gues that section 4 does not confer upon 
pre-1905 users a right to continue to use the 
Red Cross words and emblem, but merely 
exempts them from criminal liability for con- 
tinuing such use; and, if construed broadly 
enough to permit a use which misleads the 
public, it was, to this extent, impliedly re- 
pealed by the 1938 amendments to the Fed- 
eral Trade Commission Act which extended 
the prohibition of section 5 so as to include 
not only unfair methods of competition in 
commerce but also “unfair or deceptive acts 
or practices in commerce.” 52 Stat. 111; 
15 U.S. C. § 45. That repeals by implication 
are not favored and that two statutes deal- 
ing with related subject matter should, if 
possible, be so construed as to give effect to 
both are principles of statutory construction 
too elementary to require the citation of 
authorities. Both principles may be recog- 
nized in the case at bar by holding that the 
Red Cross Act gives the petitioner the right 
to continue to use the Red Cross words and 
symbol but the Federal Trade Commission 
Act empowers the respondent to prevent 
their use in a deceptive manner. In other 
words, the Commission may not absolutely 
forbid the use of the words and symbol to 
pre-1905 lawful users but may require them 
to state, so plainly as to avoid the creation 
of misleading inferences by such use, that 
the goods are not sponsored, approved or 
in any manner connected with the American 
National Red Cross. The present order goes 
beyond perrnissible limits in forbidding any 
use of the words and mark. Accordingly the 
order must be reversed and the cause re- 
manded to the Commission for the entry of 


Foreign Affairs on H. R. 6911, 77th Cong., 2d 


Sess., p. 345, at 347. 
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an order which will not infringe the rights 
of the petitioner under the Red Cross Act 
as above construed. We do not ourselves 
attempt to formulate the new order because 
our recent decisions have held that the meas- 
ure of the necessary relief is peculiarly within 
the competence of the Commission, Herz- 
feld v. Federal Trade Comm., 140 F. 2d 207, 
209; Parke, Austin & Lipscomb v. Federal 
Trade Comm., 142 F. 2d 437, 442, cert. den. 
Oct. 16, 1944; Charles of the Ritz Dist. Corp. 
v. Federal Trade Comm., 143 F. 2d 676, 680. 


[Order Reversed and Cause Remanded] 


Order reversed and cause remanded for 
further proceedings in conformity with this 
Opinion. 

[Dissenting Opinion] 

CLARK, Circuit Judge (dissenting): The net 
effect of our decision is that the remedial meas- 
ures which the Commission may order to stop 
the deception of the public here found are lim- 
ited to additional explanatory matter concern- 
ing petitioner’s use of the well-known Red Cross 
emblem, and cannot reach that use itself. Had 
the Commission found such remedy adequate 
and ordered it, I should have viewed the result 
with equanimity as a presumptively fair adjust- 
ment of public and private rights. But having 
in mind our quite limited control over the Com- 
mission’s decisions as to the appropriate reme- 
dies to be ordered against deceptive practices, 
I think we are bound to recognize the obvious 
fact that it is the Greek Red Cross which to the 
public symbolizes the Society itself; and mere 
explanatory material, however carefully framed, 
will be no more effective in the future than it 
has been in the past. In the nature of things, 
our decision must be one not of discretion, but 
of law; and as such it suggests potentially grave 
limitations, by the process of implied exception, 
upon the far-reaching Federal Trade Commis- 
sion Act of 1938. 
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As is well known, it had long been considered 
a defect of the original Federal Trade Commis- 
sion Act that it reached only unfair competition 
or unfair competitive trade practices, and not, 
more directly, deception of the consuming pub- 
lic. Hence the 1938 amendments which also 
made unlawful ‘‘unfair or decepttve acts or 
practices in commerce,’’ 15 U. S. C. A. § 45 (a), 
were an important enlargement of the Commis- 
sion’s jurisdiction. Cf. Fresh Grown Preserve 
Corp. Hs EO ZACIT:, 125 Es, (20) 91g OO. 
That amendatory Act contains its own excep- 
tions, and thus under well-known rules makes 
less possible the implication of other exceptions 
not stated. Bondurant v. Watson, 103 U.S. 281, 
288; Amy v. City of Watertown, 130 U. S. 320, 
323, 324; Brown v. Duchesne, 60 U. S. 183, 195, 
198. The opinion, I think, inverts the problem 
when it overlooks this rule to say that there is 
no repeal by implication of the Red Cross Act 
of 1910 by the 1938 Act. Since they subserve 
quite different ends, and do not overlap, there 
is no question of implied repeal. The 1905 Act 
and its amendment of 1910 were grants of char- 
ter to the American National Red Cross, coupled 
with penal provisions and a limited exception 
therefrom to protect its official name; compare 
the significant direction that fines collected for 
violation of the statute should be paid to the 
Society. Certainly this shows no legislative in- 
tent to legalize deception of the public, which 
was not then a matter of federal administrative 
concern. Of course, the later bills designed to 
limit and eventually to end the limited excep- 
tion from prosecution contained in the 1910 Act 
naturally would have less scope than the orig- 
inal Act, and the legislative discussions and 
committee reports show nothing else, I think 
the opinion confuses two separate problems, viz., 
“legal uses of the symbol’ as against the soci- 
ety and the United States permitted by the 
special legislation of 1910 with deception of the 
consuming public prohibited by the broad regu- 
latory Act of 1938. Hence I think we lack power 
to set aside the remedy here chosen by the 
Commission. ; 


[57,377] Preparatory Training Institute v. Federal Trade Commission. 
In the United States Circuit Court of Appeals for the Third Circuit. No. 8723. February 


15, 1945. 


_ A petition for review of a Federal Trade Commission order prohibiting misrepresenta- 
tion of a correspondence course for preparing students for civil service examinations is 


dismissed, on consent of counsel. 


See Federal Trade Commission Act annotations, Vol. 2, J 6590.22, 6670.32. 
Dismissing petition for review in Federal Trade Commission cease and desist order in 


Dkt. 4454. 


For petitioner: Wm. J. Connor, Trenton, N, J. 
For respondent: W. T. Kelley, Federal Trade Commission, Washington, D. C. 


Maris and Goopricu, JJ. 
Order Dismissing Petition for Review 


[Petition for Review of Order Prohibiting 
Misrepresentation of Correspondence 
Course Dismissed | 


Upon consideration of respondent’s motion 
to dismiss petitioner’s petition for review, 
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and the consent of counsel for petitioner to 
the dismissal, 


It is ordered that the petition for review 


in the above entitled cause be and the same 
is hereby dismissed. 
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[57,378] United States vy. Market Truckmen’s Association of New York; The Fruit 
and Produce Trade Association of New York; Frank A. Baraclough, Inc.; Burt Barnes, 
Inc.; Berk Trucking Corp.; Cohen & Haas Trucking Corp.; Sam Cohen Trucking Co., 
Inc.; Costa Trucking Co., Inc.; D, & J. Trucking Corp.; De Vita Bros., Inc.; Ell-Bern 
Trucking Corp.; Essenfeld Bros., Inc.; F. & L. Trucking Corporation; Ferro Trucking, 
Inc.; Hygrade Trucking Corp.; William Kiernan Trucking Co., Inc.; James C. Peoples, 
Inc.; Produce Delivery Co., Inc.; Rabin & Shoobs, Inc.; Rothman & Miller, Inc.; S. & G. 
Truckmen Corp.; Schrula Trucking Co., Inc.; Geo. S. Stamberger, Inc.; J. Turino, Inc.; 
George Allison & Co.; American Fruit Growers, Inc.; Carbone Bros. & Co., Inc.; Robt. T. 
Cochran & Co., Inc.; Gargiulo & Amendola, Inc.; C. W. Havener & Co., Inc.; Heller 
Bros. Co., Inc.; Frank Jill, Inc.; Kornblum & Co., Inc.; M. G. R. Co., Inc.; Manniello 
Bros. & Mayrsohn, Inc.; P. Martori’s Sons, Inc; Samuel Rosenblum, Inc.; Senter Bros., 
Inc.; Howard Smith & Co., Inc.; F. H. Vahlsing, Inc.; A. J. Weinstein & Co., Inc.; 
Yeckes-Eichenbaum, Inc.; Angelo Costa; William A. Costa; George Costa; Charles Laub; 
Anthony Levantino; Joseph Levantino; Stephen Levantino; Carmine Manza; Antonio J. 
Ross; David Teitelbaum; Louis Syken; Peter W. Gibbons; Clyde C, Hess; Willis R. Hess; 
Michael Kodish; Louis Zwick; Samuel S. Leef; Sam N. Schniebolk; Nathan Brandt; Grace 
E. McClees; Peter J. McClees; Paul Moses; Irving J. Okun; Frederick Opolinsky; David 
Opolinsky; John W. Pfeiffer; Edward “Pfeiffer; Ike Taback; Morris Post; Benjamin 
Taback; Irving Silkowitz; Edo J. Schwitters; George A. Schwitters; William Shapiro; 
John Tassini; and Max Salisch. 


: In the District Court of the United States for the Southern District of New York. 
Civil Action No. 30-626. April 19, 1945. 


A consent decree is entered in a suit under the Sherman Anti-Trust Act, ordering a 
market truckmen’s association to dissolve; enjoining defendants from participating in 
agreements to fix prices for carting fruits or vegetables, to maintain a charge as con- 
sideration for the admission of any vehicle into any market, to maintain a charge for trans- 
porting fruits or vegetables from the place of sale to vehicles of the buyers, to designate 
the vehicles in which any person must take delivery of fruits and vegetables, to restrict 
the taking of delivery by any buyer in vehicles owned or operated by or selected by such 
buyer, or to condition sales upon acceptance of delivery in vehicles selected by seller; and 
enjoining defendants individually from imposing any charge as consideration for admission 
of any vehicle into any market, from limiting the right of any person to bring vehicles 
into any market, or from maintaining any association which furthers any of the things 
enjoined; and cancelling conditions of sale providing for delivery in the sellers’ trucks, 
and every charter provision or regulation which furthers any of the things enjoined. 


See comment on the decree, {| 54,050; and the Sherman Act annotated, Vol. 1, | 1530.10, 1530.30, 
1580.23, 1590, 


Final Judgment 


Plaintiff, United States of America, having 
filed its complaint herein on April 19, 1945; 
the defendants having severally appeared and 
filed their answers to such complaint, deny- 
ing the substantive allegations thereof; and 
each of the parties herein, by their respective 
attorneys, having consented to the entry of 
this final judgment herein; 

Now, therefore, without taking any testi- 
mony or evidence or making any findings 
of fact, it is hereby 

Ordered, adjudged and decreed as follows: 


I 
[Jurisdiction and Cause of Action] 


The Court has jurisdiction of the subject 
matter hereof and all the parties hereto and 
the complaint states a cause of action against 
the defendants and each of them under Sec- 
tions 1 and 2 of the Act of Congress of 
July 2, 1890, entitled “An Act to protect 
trade and commerce against unlawful re- 
straints and monopolies,” as amended, com- 
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monly known as the Sherman Act, (15 U.S.C. 
1, 2, et seq.). ; 
I 


[ Definitions] 


A. As used in this final judgment “re- 
ceiver” means a person to whom fruits or 
vegetables are forwarded as consignee for 
initial sale or resale in the New York Mar- 
ket Area, whether such consignee is a com- 
mission merchant, agent of a grower or 
shipper, or a grower or shipper engaged in 
such business on his own account. 

B. As used in this final judgment “services” 
means operations other than carting per- 
formed in connection with the handling, sale 
or transportation of fruits and vegetables, 
including, but not limited to, policing, as- 
sumption of risk of loss from theft, sorting 
and loading. 

III 


[Association To Be Dissolved) 


Defendant Market Truckmen’s Associa- 
tion of New York, its officers and members, 
shall forthwith take such steps as shall be 
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necessary to dissolve the association, ter- 
minate its activities and wind up its affairs, 
and shall within 60 days from the entry of 
this decree. file with the Court a copy, cer- 
tified by the secretary of the association, of 
a resolution duly enacted at a meeting of 
the association effecting its dissolution. 


IV 
[Agreements Enjoined] 


All of the defendants and each of them 
and each of their respective successors, sub- 
sidiaries, officers, directors, partners, agents 
and employees, and each person acting or 
claiming to act under, through or for them, 
or any of them, are hereby enjoined and 
restrained from entering into, adhering to, 
participating in, maintaining, or furthering 
any agreement, undertaking, plan or pro- 
gram among themselves or with others to: 


A. Fix, maintain, impose, enforce or publish 
prices, terms, or conditions to be quoted, charged 
Or imposed by, to or upon any other person 
for carting fruits or vegetables or for perform- 
ing services, 

B. Establish, maintain, impose or publish any 
charge of any kind as consideration for, or as 
a condition precedent to the admission of any 
vehicle into any market or place where fruits 
or vegetables are sold. 

C. Establish, maintain, impose or publish any 
charge of any kind for transporting by vehicle 
fruits or vegetables sold by receivers from the 
place of such sale to vehicles owned or oper- 
ated by or on behalf of the buyers of such 
fruits or vegetables. 

D. Allocate or designate the vehicles in which 
any other person must take delivery of fruits 
and vegetables. 

E. Prohibit, restrict, limit, or penalize in any 
way the taking of delivery of fruits or vege- 
tables by any buyer in vehicles owned or op- 
erated by or on behalf of, or selected by such 
buyer. 

F. Condition the sale or transfer of title to 
fruits or vegetables upon acceptance of delivery 
thereof in vehicles or in a manner selected or 
designated by the seller. 


V 
[Individual Acts Enjotned] 


Each of the defendants and each of their 
respective successors, subsidiaries, officers, 
directors, partners, agents, and employees, 
and each person acting or claiming to act 
under, through, or for them, or any of them, 
is hereby enjoined and restrained from doing, 
attempting to do, soliciting or inducing 
others to do any of the following: 

A. Imposing, collecting or publishing any 
charge of any kind as consideration for, or as 
a condition precedent to the admission of any 


vehicle into any market or place where fruits 
or vegetables are sold. 


B. Prohibiting. restricting, or limiting in any 
way the right of any person to bring a vehicle 
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or vehicles into any market or place where 
fruits and vegetables are sold. 

C. Maintaining, contributing to, furthering or 
supporting, in any way, any association or or- 
ganization of any kind which directly or indi- 
rectly does, contributes to the doing of, or 
furthers any of the things or acts enjoined and 
restrained in sub-divisions a through f of para- 
graph IV of this final judgment. 


VI 
[Charge for Service Not Rendered Enjoincd} 


Each of the defendants engaged in per- 
forming carting or service operations, and 
each of their respective successors, subsid- 
iaries, officers, directors, partners, agents 
and employees, and each person acting or 
claiming to act under, through or for them, 
or any of them, is hereby enjoined and 
restrained from billing, charging or col- 
lecting payment from any person for carting 
or services not actually rendered to, for or 
on behalf of such person. 


VII 


[Terms of Sale, Charter Provisions, and 
Regulations Cancelled] 


The term or condition of sale that all 
sales are made subject to delivery in the 
sellers’ trucks; all “O. C.” and Pierhead 
Delivery” charges for which no service is 
rendered; each and every contract between 
a receiver and a truckman giving the latter 
the exclusive right to truck fruits and vege- 
tables sold by a receiver are hereby each 
set aside and cancelled. 

Each and every charter provision, article 
of incorporation, by-law, rule or regulation 
of defendant Market Truckmen’s Association 
of New York and of defendant The Fruit 
and Produce Trade Association of New York 
which directly or indirectly supports, fur- 
thers, or contributes to any of the things 
or acts enjoined and restrained in subsections 
a through f of paragraph IV of this final 
judgment are hereby set aside and cancelled. 

Each of the defendants and each of their 
respective successors, subsidiaries, officers, 
directors, partners, agents and employees 
and each person acting or claiming to act, 
under, through, or for them or any of them 
are hereby enjoined and restrained from 
reviving any such or similar term or con- 
dition of sale, charge, contract, charter, pro- 
vision, article of incorporation, by-law, rule, 
or regulation described in the first two sub 
paragraphs of paragraph VII of this final) 
judgment. 


VIII 
[War Activities Not Restricted] 


Nothing in this judgment shall be con- 
strued to restrict or prohibit in any way 
action taken by any defendant, its successor, 
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subsidiaries, officers, or employees in good 
faith and within the fair intendment of the 
letter of the Attorney General of the United 
States to the General Counsel of the Office 
of Production Management, dated April 29, 
1941 (a copy of which is attached hereto 
as “Exhibit A”) [reported at {1151 and 
not reprinted here], or with any amendment 
or amplification thereof by the Attorney 
General, or in accordance with any arrange- 
ment of similar character between the Attor- 
ney General and any National War Agency 
in effect at the time, provided such letter 
or arrangement has not at the time of such 
action been withdrawn or cancelled with re- 
spect thereto. 
IX 


[Department of Justice to Have Access to 
Records and Interviews] 


For the purpose of securing compliance 
with this decree, and for no other purpose, 
duly authorized representatives of the De- 
partment of Justice shall, on written request 
of the Attorney General or an Assistant 
Attorney General, and on reasonable notice 
to any defendants be permitted, subject to 
any legally recognized privilege, (1) access, 
during the office hours of the defendants to 
all books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of the defendants, relating to any matter 
contained in this decree; (2) without re- 
straint or interference from the defendants 
to interview officers or employees of the 
defendants, who may have counsel present, 
regarding such matters; provided, however, 
that information obtained by the means per- 
mitted in this paragraph shall not be divulged 
by any representative of the Department of 
Justice to any person other than a duly au- 
thorized representative of the Department 
of Justice except in the course of legal pro- 
ceedings for the purpose of securing com- 
pliance with this decree in which the United 
States is a party or as otherwise required 
by law. 

x 


[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the modification or termination of any 
of the provisions thereof; for the enforce- 
ment of compliance therewith, and for the 
punishment of violations thereof. 
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The undersigned hereby consent to the 
entry of the foregoing decree. 

For the plaintiff: Wendell Berge, Assist- 
ant Attorney General; Lawrence S. Apsey, 
Special Assistant to the Attorney General; 
and Mervin C. Pollak, Special Attorney. 

For the defendants: Jerome Y. Sturm, 
attorney for defendants Market Truckmen’s 
Association of New York; Frank A. Bara- 
clough, Inc.; Burt Barnes, Inc.; Sam Cohen 
Trucking Co., Inc.; De Vita Bros., Inc.; 
Ell-Bern Trucking Corp.; Essenfeld Bros., 
Inc.; F. & L. Trucking Corporation; Ferro 
Trucking, Inc.; Hygrade Trucking Corp.; 
William Kiernan Trucking Co., Inc.; James 
C. Peoples, Inc.; Produce Delivery Co., Inc.; 
Rabin & Shoobs, Inc.; Rothman & Miller, 
Inc.; S. & G. Truckmen Corp.; Schrula 
Trucking Co., Inc.; Geo. S. Stamberger, 
Inc.; Angelo Costa; Charles Laub; Anthony 
Levantino; Joseph lLevantino; Stephen 
Levantino; Carmine Manza; Antonio J. 
Ross; David Teitelbaum; and Louis Syken; 
Irving Coopersmith, attorney for defendants 
Gargiulo & Amendola, Inc.; Maniello Bros. 
& Mayrsohn, Inc.; Senter Bros., Inc.; 
Samuel S. Leef; Sam N. Schniebolk; Nathan 
Brandt; John Tassini; and Max Salisch; 
Joseph Petchesky, attorney for defendants 
The Fruit and Produce Trade Association 
of New York; George Allison & Co.; Ameri- 
can Fruit Growers, Inc.; Carbone Bros. & 
Go:., (Inc; ‘Robt-:T: (Cochran) -&=Co., ‘Inc:; 
C. W. Havener & Co., Inc.; Heller Bros., 
Co., Inc.; M. G. R. Co., Inc.; F. H. Vahlsing, 
Inc.; Peter W. Gibbons; Clyde C. Hess; 
Willis R. Hess; Michael Kodish; Louis 
Zwick; Peter J. McClees; Grace E. McClees ; 
Paul Moses; Irving. J. Okun; Frederick 
Opolinsky; David Opolinsky; John W. 
Pfeiffer; Edward Pfeiffer; Ike Taback; 


Morris Post; Benjamin Taback; Irving 
Silkowitz; and William Shapiro; David 
Siskind, attorney for defendants Berk 


Trucking Corp.; D. & J. Trucking Corp.; 
Frank Jill, Inc.; P. Martori’s Sons, Inc.; 
and Yeckes-Eichenbaum, Inc.; Harry Rosen- 
heim, attorney for defendants Samuel Rosen- 
blum, Inc.; Howard Smith & Co., Inc.; and 
A. J. Weinstein & Co., Inc.; Dubroff & 
Dubroff, attorneys for defendant Cohen & 
Haas Trucking Corp.; De Bevoise, Steven- 
son, Plimpton & Page, attorneys for defend- 
ant J. Turino, Inc.; Lewis Glasser, 
attorney for defendants William A. Costa; 
George Costa; Edo J. Schwitters; and 
George A. Schwitters; George J. Beldock, 
attorney for defendant Costa Trucking Co., 
Inc.; David B. Friedland, attorney for de- 
fendant Kornblum & Co., Inc. 
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[157,379] Josiah Harper, Roy H. Mulligan and Charles M. Kettler, co-partners doing 
business as The Harper-Mulligan Funeral Home, and Michigan Funeral Directors and 
Embalmers Association v. Bert Brennan, James R. Hoffa, James Cassily, Morris Cole- 
man, and Local Union No. 337, International Brotherhood of Teamsters, Chauffeurs, Ware- 
housemen and Helpers of America. 


In the Michigan Supreme Court. June Term, 1944. Filed May 14, 1945. 


The Michigan statute prohibiting combinations for monopoly applies to labor unions 
as well as to other organizations. Provisions in a contract between plaintiff funeral direc- 
tors and defendant union of casket manufacturers, florists, embalmers, funeral directors, 
etc., providing that employees should not be instructed to go through picket lines of 
striking unions, and that merchandise of companies involved in labor disputes should not 
be handled, have the power to create a monopoly and are void. The union is enjoined 


from picketing funeral directors who ceased to pay dues. 
See the Michigan statute prohibiting combinations for monopoly, Vol. 2, {] 8417. 


For plaintiff: Clark, Klein, Brucker & Waples, Detroit, Mich. 
For defendant: Fitzgerald, Hogue, O’Leary & Reardon, Detroit Mich. 


Burzet and REED, JJ., concur with NortH, J. 


Before the entire Bench. 


[Nature of Suit] 


SHarpE, J.: This is an action by plaintiffs 
Harper, Mulligan and Kettler, doing busi- 
ness as The Harper-Mulligan Funeral Home, 
and Michigan Funeral Directors and Em- 
balmers Association, to enjoin defendants 
from boycotting, picketing and interfering 
with plaintiffs’ interests, and also to have a 
certain contract declared void. 


[Statement of Case] 


The salient facts are not in dispute. Plain- 
tiffs Harper, Mulligan and Kettler are li- 
censed funeral directors and embalmers in 
Highland Park, Michigan. They have no 
employees. They do their own work as 
funeral directors and embalmers. The Michi- 
gan Funeral Directors and Embalmers As- 
sociation is a Michigan non-profit corporation 
composed of funeral directors and embalmers. 
The defendant “Teamsters Union” is a labor 
union affliated with the American Federa- 
tion of Labor. Defendants Brennan and 
Hoffa are officers of the union, and defend- 
ants Cassily and Coleman are field repre- 
sentatives thereof. 

In 1940 this union entered what may be 
termed the “funeral field”, when certain 
manufacturers of caskets entered into con- 
tracts with the union, and their employees 
became affiliated therewith. In 1941 cer- 
tain wholesale and retail florists became af- 
filiated with the union, and later certain 
service companies, service embalmers and 
funeral directors also became affiliated with 
the union. Towards the close of the year 
1942 all of the casket companies and their 
employees, except one, within the jurisdic- 
tion of this union; all wholesale florists except 
one; practically all of the service companies 
providing hearses and other equipment for 
funerals; 19 independent service embalmers; 
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and certain retail florists and funeral direc- 
tors had signed contracts and thereby be- 
came affiliated with the union. Approximately 
150 funeral homes, their directors or owners, 
were members of the union in January, 1944. 


The contract between plaintiffs and the 
union provided: 


“Article XIV 


“The employer shall not request or instruct 
any employee to go through a picket line of 
a striking union. The employer further agrees 
not to handle any merchandise of a union or 
non-union company involved in a labor dispute. 


“Article XVI 


“It is further agreed and understood between 
both parties hereto, that this agreement shall 
be binding upon both parties until the ........ 
day of A. D., 194.., and in 
the event either party shall wish to terminate 
this contract or any clause therein, notice shall 
be given in writing to the other party not less 
than 30 days prior to the expiration date of 
the contract. Termination of any specified 
clause shall not cancel the remainder of the 
agreement unless so stated. If no such notice 
is given, contract shall automatically continue 
for one year.”’ 


At the end of one year plaintiffs ceased 
paying union dues, and after demand for 
the same was ignored their funeral home 
was picketed and the companies with whom 
plaintiffs did business, including the casket 
companies, undertaker service companies 
and the florist companies, were instructed 
that there was a labor dispute between 
plaintiff funeral home and the union and 
were requested to recognize the picket line 
according to their contracts. These instruc- 
tions were obeyed and plaintiffs then filed 
the present bill of complaint for an injunc- 
tion and other relief. The trial court granted 
a temporary injunction, and, after hearing 
the evidence, filed an opinion in which it 
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found that plaintiffs signed a contract with 
the union November 4, 1942; that plaintiffs 
fulfilled the terms of the contract during the 
first year of its existence; that plaintiffs made 
no complaint concerning any of the provi- 
sions contained in the contract prior to Janu- 
ary, 1944; that there was no evidence of any 
violence, coercion, fraud or duress exercised 
by the union during the continuation of the 
contract until the middle of January, 1944; 
that plaintiffs paid their dues during the 
entire year and until November 1, 1943, and 
that the union did not attempt to prevent 
anyone from doing business with plaintiffs 
except concerns which were under contract 
with the union and whose employees were 
members thereof; and that the union had 
authority to negotiate and close contracts 
with persons engaged in the “funeral field” 
under its charter from the American Federa- 
tion of Labor. 


The trial court held that the contract was 
not null and void; that a labor union may 
use peaceful means to accomplish a lawful 
purpose, 2. @., in procuring the cooperation 
of its members and of the concerns with 
which it had contracts to refuse to supply 
their services or products to plaintiffs during 
their labor trouble; that the facts in this 
case brings the actions of the union within 
the term of “primary boycott’, which is a 
lawful undertaking; and that the acts of the 
union do not constitute a violation of the 
Michigan statutes relating to restraint of 
trade and monopoly. 


[Issues on Appeal] 


Plaintiffs appeal and urge that a labor' dis- 
pute, to be lawful, must involve a bona fide 
controversy over wages, hours, health, safety, 
collective bargaining or other conditions of 
employment for the protection of labor from 
abuses; that in order to justify picketing or 
boycotting there must be a labor dispute 
and that in the case at bar there is no labor 
dispute; that a labor union is subject to 
State anti-trust law and that the provisions 
in the contracts between the union and the 
various funeral supply companies are an un- 
lawful combination of union and non-labor 
groups in violation of the monopoly statutes 
of Michigan. 

The paramount question in this case re- 
lates to the manner or method, if any, of 
enjoining peaceful picketing. We have in 
mind that where Federal questions are in- 
volved we are bound to follow the prevailing 
opinions of the United States Supreme Court. 
(See People v. Lechner, 307 Mich., 358.) 


[Cases Cited] 


We recognize that under the constitutional 
guarantee of freedom of speech a labor union 
may publicize the facts of a labor dispute by 
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the process of peaceful picketing, (see Book 
Tower Garage, Inc. v. Local No. 415, Inter- 
national Union, United Automobile Workers 
of America, 295 Mich., 580; and People v. 
Bashaw, 295 Mich., 503), nor is it necessary 
that there be a dispute between an employer 
and his employees in order to entitle a union 
to picket peacefully as an exercise of such 
right of free speech. 


In American Federation of Labor v. Swing, 
SIZES s O28 (61 SupmGtso6S. SouLawabd 
855) there was no labor dispute between 
Swing and his employees. Defendant union 
had peacefully picketed plaintiff’s beauty 
parlor in order to induce him to require his 
employees to become union members. The 
court there said: 


“Such a ban of free communication is incon- 
sistent with the guarantee of freedom of speech. 
* * * The scope of the fourteenth amendment 
is not confined by the notion of a particular 
State regarding the wise limits of an injunction 
in an industrial dispute, whether those limits 
be defined by statute or by the judicial organ 
of the State. A State cannot exclude work- 
ingmen from peacefully exercising the right of 
free communication by drawing the circle of 
economic competition between employers and 
workers so smaljl as to contain only an em- 
ployer and those directly employed by him. 
The interdependence of economic interest of 
all engaged in the same industry has become 
a commonplace. * * * The right of free com- 
munication cannot therefore be mutilated by 
denying it to workers in a dispute with an em- 
ployer, even though they are not in his employ. 
Communication by such employees of the facts 
of a dispute, deemed by them to be relevant 
to their interests, can no more be barred be- 
cause of concern for the economic interests 
against which they are seeking to enlist public 
opinion than could the utterance protected in 
Thornhill’s case (310 U. S. 88).”’ 


In Milk Wagon Drivers’ Union v. Meadow- 
moor Dairies, 312 U. S., 287, the court held 
that peaceful secondary picketing—that is, 
picketing of an employer’s industrial custom- 
ers,—is an exercise of the right of free 
speech. (See also, Pastry Drivers and Helpers 
Local 802 v. Wohl, 315 U. S., 769.) However, 
the above doctrine enunciated by the Su- 
preme Court of the United States is not 
without its exceptions. In the Meadowmoor 
case, supra, it was also held that a State 
can authorize its courts to enjoin acts 
of picketing when they are enmeshed with 
contemporaneously violent conduct. 


In the Wohl case, supra, it is said: “A 
State is not required to tolerate in all places 
and all circumstances even peaceful picket- 
ing by an individual.” 


In Carpenters’ and Joiners’ Union v. Ritter’s 
Cafe, 315 U. S:, 722, it was held that the 
constitutional guaranty of free speech did 
not forbid injunction against peaceful sec- 
ondary picketing when carried on against 
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persons or establishments having no indus- 
trial connection with the original labor dis- 
pute. The court there said: 


“In the circumstances of the case before us, 
Texas has declared that its general welfare 
would not be served if, in a controversy be- 
tween a contractor and building workers’ unions, 
the unions were permitted to bring to bear the 
full weight of familiar weapons of industrial 
combat against a restaurant business, which, 
as a business, has no nexus with the building 
dispute but which happens to be owned by a 
person who contracts with the builder. The 
precise question is, therefore, whether the 
Fourteenth Amendment prohibits Texas from 
drawing this line in confining the area of un- 
restricted industrial warfare. * * * 


“It is true that by peaceful picketing work- 
ingmen communicate their grievances. As a 
means of communicating the facts of a labor 
dispute peaceful picketing may be a phase of 
the constitutional right of free utterance. But 
the recognition of peaceful picketing as an ex- 
ercise of the right of free speech does not imply 
that the States must be without power to con- 
fine the sphere of communication to that di- 
rectly related to the dispute. Restriction of 
picketing to the area of the industry within 
which a labor dispute arises leaves open to 
the disputants other traditional modes of com- 
munication. To deny to the States the power 
to draw this line is to write into the Constitu- 
tion the notion that every instance of peaceful 
picketing—anywhere and under any circum- 
stances—is necessarily a phase of the contro- 
versy which provoked the picketing. Such a 
view of the Due Process Clause would compel 
the States to allow the disputants in a par- 
ticular industrial episode to conscript neutrals 
having no relation to either the dispute or the 
industry in which it arose.’’ 


In Lafayette Dramatic Productions, Inc. v. 
Ferentz, 305 Mich., 193 (145 A. L. R. 1158) 
defendant union threatened to prevent the 
opening and operation of a theatre unless 
plaintiff theatre would sign a contract for 
the employment of musicians which it did 
not need or desire to employ and could not 
afford. We there said: 


“It is plain that defendants’ demand that 
plaintiff employ musicians had no reasonable 
connection with any dispute or controversy re- 
lating to wages, working conditions, hours of 
work, health, safety, the right of collective bar- 
gaining or the protection of labor from abuses. 
2s * & 


‘‘* * * In the present case defendant musi- 
cians’ union induced defendant stagehands’ 
union to join in a combination to force plaintiff 
either to employ musicians or to discontinue 
its theater. We are satisfied that defendants’ 
Purpose was to accomplish an unlawful labor 
objective.’ 


In the above case we quoted with approval 
from Opera on Tour, Inc. v. Weber, 285 N. Y.., 
348 (34 N. E. (2d) 349, 136 A. L. R., 267); 
certiorari-denied, 314 U. S. 716 (62 Sup. Ct. 
477, 86 L. Ed. 570). 
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In Silkworth v. Local No. 575, American 
Federation of Labor, 309 Mich., 746, defendant 
union insisted that plaintiff place all their 
drivers in the union by paying their initia- 
tion fees. Upon refusal of plaintiff company 
to accede to this demand defendant estab- 
lished a picket line. Drivers of other com- 
panies refused to cross the picket line in 
order to deliver merchandise to plaintiff 
company. We there said: 

“Therefore, in the present case we must de- 
termine whether or not defendants’ picketing 
of plaintiffs’ storage plant was for the purpose 
of obtaining a lawful labor objective. The mo- 
tive for the picketing, that is, the result sought 
to be accomplished, was a question of fact. The 
testimony is convincing that defendants’ real 
objective was to compel plaintiffs to put their 
drivers in defendant union by paying their 
initiation fees, regardless of whether or not 
the drivers wished to join. This was not a 
lawful labor objective. Defendants could not 
use the lawful means of peaceful picketing to 
accomplish such unlawful purpose.”’ 


From the above authorities it is evident 
that the constitutional guaranty of free 
speech does not forbid injunction against 
peaceful secondary picketing carried on 
against persons or establishments under all 
circumstances. Peaceful picketing is not 
immune from regulations that will protect 
the interests of the public. 


It is urged by plaintiffs that the provisions 
in the contract between the union and the 
various funeral supply companies are an un- 
lawful combination of union and non-labor 
groups in violation of the monopoly statutes 
of Michigan. 


3 Comp. Laws 1929, Sec. 16668 (Stat. Ann. 
28.62) provides: 


“‘All combinations of persons, co-partnerships, 
or corporations made and entered into for the 
purpose and with the intent of establishing and 
maintaining or of attempting to establish and 
maintain a monopoly of any trade, pursuit, 
avocation, profession or business, are hereby 
declared to be against public policy and illegal 
and void.”’ 


Defendants urge that the above statute 
does not apply to the facts in the case at 
bar as its purpose is not to control prices 
or establish and maintain a monopoly of 
any trade. 

In declaring a public policy the legisla- 
ture made no distinction between combina- 
tion of workers and combination of employers. 
As the statute was designed for the protec- 
tion of the public, we hold that the statute 
may apply to labor unions as well as to 
other organizations. 

There can be no question that the crea- 
tion of a monopoly is not a lawful labor 
objective. Of importance is the question of 
whether the activities of the union in or- 
ganizing the various units of the funeral 
industry created such a monopoly as is for- 
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bidden by the statutes of Michigan. In 
People, ex rel. Attorney General v. Detroit 
Asphalt Paving Co., 244 Mich., 119, we said: 


“A monopoly exists where all or so nearly 
all of an article of trade or commerce within 
a community or district is brought within the 
hands of one man or set of men, as to prac- 
tically bring the handling or production of the 
commodity or thing within such single control, 
to the exclusion of competition or free traffic 
therein. Cooke on Combinations, Monopolies 
and Labor Unions (2d Ed.), Sec. 116, and cases 
there cited.” 


In Hinton, et al. v. Columbia River Packers 
Assn, 131 Fed. (2nd) 88, 90 per cent of the 
fishermen operating along the coast of Oregon 
were members of defendant union. They 
controlled the production of fish to such an 
extent that appellee, engaged in purchasing, 
processing and distributing fish, could not 
operate its business unless it entered into a 
contract with the union, promising and agree- 
ing to purchase no fish from anyone except 
a member of the union. The District Court 
declared the contract which the union was 
demanding of plaintiff, as a condition of sell- 
ing it any fish, to be illegal. Defendants 
were enjoined from interfering with pl!ain- 
tiffs’ property or business. While the find- 
ing of illegality in the contract was based 
on the Sherman Anti-Trust Act, 15 U. S. 
C. A. §1, et seg., which Act is not under 
consideration in the case at bar, yet the 
underlying principles in each case are similar. 

The District Court said in the same case 
(see 34 Fed. Supp. 970): 


“The exclusive buying clause in the union’s 
contract, which forbids plaintiff from buying 
fish from others than members of the defend- 
ant union, and the clauses in the union’s consti- 
tution and by-laws which forbid union members 
from selling to plaintiff and to others not con- 
tracting with the union on the exclusive terms 
demanded, are, in my view, in restraint of trade 
and void. 

“Surely reasonable men will agree that the 
public’s interest in an important item of food 
supply should not be put in such jeopardy. If 
an exclusive and monopolistic arrangement, as 
here insisted upon, can be legally made as to 
fish, it can be made as to milk, as to meat, 
and as to other necessities of life.”’ 


In Hunt v. Riverside Cooperative Club, 140 
Mich. 538, we said: 


“In determining the legality of defendants’ 
undertaking it would be confusing, rather than 
helpful, to examine and determine the legality 
of each specific agreement. If it may be said 
that many of these agreements, considered by 
themselves, are legal, it may also be said (and 
this will be made to appear hereafter) that 
these agreements are merely steps to effect the 
accomplishment of an illegal object, and for 
that reason they are also illegal, See Pacific 
Factor Co. v. Adler, 90 Cal. 110. The legality 
of defendants’ undertaking is to be determined 
by ascertaining their central and controlling 
object.’’ 
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In the case at bar the union seeks to 
enforce a contract and the payment of dues, 
as defined in that contract. There is no 
dispute about wages, hours, health, safety, 
the right of collective bargaining or any 
other condition of employment. By its 
contract the union has organized all units 
of the “funeral field.” Any claimed infrac- 
tion of the contract on the part of the 
funeral directors, or other units under con- 
tract, could result in a paralysis of the 
funeral industry. We note that the district 
organized is composed of practically one- 
third of the population of Michigan, which 
adds importance to the seriousness of the 
question involved. Such a contingency, 
made possible by the clauses in the con- 
tracts, is not in harmony with the public 
policy of this State. The clauses in the con- 
tract contain the power to create a monopoly 
and are void because of that purpose. The 
union may not establish a picket line to 
enforce void provisions in a contract. The 
constitutional right of free speech does not 
preclude the enforcement of the State’s 
monopoly laws in cases where there is no 
labor dispute nor any interdependence of 
economic interest between disputants en- 
gaged in the same industry. 

There is no attempt in this opinion to 
interfere with the right of the union to en- 
force other elements of the contract in- 
volved in this case, or with the right of 
labor to make known its side of an indus- 
trial controversy, as defined in American 
Federation of Labor v. Swing, 312 U. S. 321, 
85 Law Ed. 855, and Cafeteria Employees 
Union Local 302 v. Angeles, 320 U. S. 293, 
but in our opinion the trial court was in 
error in holding that the clauses in the con- 
tract above referred to did not have the 
power to create a monopoly. We conclude 
that the contract did create a monopoly in 
all the essentials of the funeral field. 

The decree of the tiral court is reversed, 
and a decree will be entered cancelling and 
annulling the mentioned clauses in the con- 
tract. The injunction heretofore granted 
will be continued for the purpose of enjoin- 
ing the union from picketing plaintiffs’ es- 
tablishment for the purpose of enforcing 
that part of the contract held void by this 
opinion. 

Plaintiffs Harper, Mulligan and Kettler 
may recover costs. 

Abels 


WEIst and BOyYLEs, 
SHARPE, J. 


concur with 


[Concurring Opinion] 


NORTH, J.: The instant case is fraught with 
such serious consequences that I am constrained 
to supplement that which has been written by 
my brethren. Basically this appeal discloses 
reliance by the respective litigants upon asserted 
but conflicting constitutional rights, and such 
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rights of the one must be construed with due 
regard to the constitutional rights of the other. 
This concept is not at all novel. For example, 
freedom of speech and of the press are guaran- 
teed by the Constitution, but in the exercise of 
neither of these rights may one with impunity 
indulge in slander, libel, extortion or unlawful 
coercion. 

Except as otherwise indicated we herein desig- 
nate The Harper-Mulligan Funeral Home and 
the three individuals composing that partnership 
as plaintiffs. These plaintiffs, who have no em- 
ployees, assert the constitutional right to conduct 
in a lawful manner their business as funeral 
directors and embalmers without molestation or 
restraint by defendants. In Lafayette Dramatic 
Prod., Inc., v. Ferentz, 305 Mich. 193, we held, 
as stated in the syllabus: 

“The right to enter into and conduct a legiti- 
mate business for profit has been and still is, 
except in time of war, a fundamental concept 
under the American doctrine of free enterprise.’’ 


And in Baldwin v. Liquor Dealers’ Association, 
165 Mich. 98, it is stated: 

““*& person’s occupation or calling, by means 
of which he earns a livelihood and endeavors 
to better his condition, and to provide for and 
support himself and those dependent upon him, 
is property within the meaning of the law, and 
entitled to protection as such.’ ” 

For reasons disclosed in the opinions of my 
brothers, defendants for a time picketed and now 
assert the right to picket plaintiffs’ place of busi- 
ness. Defendants contend that, since such picket- 
ing is peaceable, it is a lawful exercise of their 
constitutional right of free speech, notwithstand- 
ing it will prevent plaintiffs from carrying on 
their business. Thus in the asserted lawful 
exercise of their claimed respective constitutional 
rights, these litigants have come into conflict. 
But their asserted rights are relative rights, 
and determination of defendants’ right to picket 
must be made in the light of the facts of this 
particular case, as should be done in all con- 
troversies of this type. Baldwin v. Liquor Deal- 
ers’ Association, supra, p. 111; Roy v. Chevrolet 
Motor Car Co., 262 Mich. 663. 

Peaceable picketing incident to a legitimate 
labor objective is lawful. Book Tower Garage 
v. Local No. 415, 295 Mich. 580. Otherwise it is 
not lawful. Silkworth v. Local 575, A. F. of L., 
309 Mich. 746. It was there said: 


“‘While recognizing the right to picket peace- 
fully for the purpose of publicizing the facts 
of a labor dispute, as established by the above 
authorities, we also recognize that such picketing 
may become unlawful if directed to the accom- 
plishment of an unlawful purpose. In Lafayette 
Dramatic Productions, Inc., v. Ferentz, supra, 
we said, p 208: ‘If the object sought to be ob- 
tained by defendants was not a lawful labor 
objective, the court would be justified in exer- 
cising control of their acts.’ ”’ 


It therefore becomes essential to determina- 
tion of the instant case whether under this 
record there appears a legitimate labor objec- 
tive in justification of picketing by the defend- 
ants’ union or its officers. Broadly, but fairly 
accurately it may be stated that to justify 
picketing a place of business the proprietor 
thereof or his employees must be involved in a 
legitimate labor dispute concerning wages, 
hours, safety, health, right of collective bargain- 
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ing or some condition of employment for the 
protection of labor from abuses. See Lafayette 
Dramatic Prod., Inc., v. Ferentz, supra. In a 
decision of the New York court it was said: 
“This complaint (seeking injunctive relief), 
therefore, is suflicient as such, unless the pur- 
pose of the defefidant-union must be presumed 
to be a lawful labor objective,—an activity hav- 
ing some reasonable connection with wages, 
hours, health, safety, the right of collective 
bargaining or some other condition of employ- 
ment.’’ American Guild of Musical Artists v. 
Petrillo, 286 N. Y. 226 [4 LABOR CASES { 60,639]. 


Careful review of this record brings the con- 
clusion that there was no controversy whatever 
between these litigants amounting to or involv- 
ing a lawful labor objective. Plaintiffs had no 
regular employees and there was no controversy 
between plaintiffs and any persons in their em- 
ploy. Nor is there any showing of injurious busi- 
ness competition between plaintiffs and other 
funeral directors or embalmers or others who 
are members of defendants’ union. It necessarily 
follows that no lawful labor objective is sought 
to be accomplished by picketing plaintiffs’ place 
of business. Instead, the sole purpose sought 
to be accomplished by such picketing is to 
coerce plaintiffs into signing or continuing a 
contract in consequence of which plaintiffs would 
become or continue as members of the defend- 
ants’ union and be obligated to pay dues of $2.00 
per month. That alone is not, under the cir- 
cumstances of this case, a lawful labor objective. 
Plaintiffs’ nonmembership does not, in so far as 
disclosed by this record, adversely affect the 
rights of any group represented by defendants; 
or at least any such adverse result is inconse- 
quential as compared with plaintiffs’ right to 
unmolestedly pursue their lawful occupation. It 
is important to note that the controversy be- 
tween these parties did not arise from plaintiffs’ 
refusal to enter into a contract with defendants 
to maintain a ‘‘closed shop’’; but instead de- 
fendants insist that plaintiffs should become or 
continue to be dues paying members of defendant 
union. In defendants’ brief it is stated that 
when in January 1944, Mr. Hoffa, a representa- 
tive of the union, interviewed Mr. Mulligan: 
“Mr. Mulligan told him (Hoffa) that he had been 
advised not to pay these dues. Hoffa then told 
him that he either had to pay his dues or they 
would use legal means to compel such payment.’’ 


Since plaintiffs had no regular employees we 
cannot agree with defendants’ contention: ‘‘that 
a ‘Unity of Interest’ exists in all of these com- 
panies and individuals (affiliated with defendant 
union) in the funeral service field’; at least not 
such a ‘‘Unity of Interest’? as brings plaintiffs 
within the legitimate field of labor organization. 
Such lack of unit clearly appears from the un- 
disputed fact that plaintiffs are not operators 
or drivers of funeral conveyances nor are they 
in the business of merchandising caskets, vaults, 
or flowers. In fact, these plaintiffs seek in this 
case, aS above stated, to have defendants en- 
joined from preventing plaintiffs from securing 
defendants’ affiliated members such service and 
merchandise. But defendants propose to pre- 
vent this unless plaintiffs become or continue 
as Members of the union and obligate them- 
selves to payment of union dues. We do not 
overlook that when occasion requires plaintiffs 
employ embalmers. But defendants do not 
charge plaintiffs with employing on such occa- 
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sions nonunion embalmers. Instead defendants 
State in their brief: ‘‘They (plaintiffs) employ 
independent service embalmers from this area, 
who are affiliated with this Union, when they 
need assistance, and this happens quite fre- 
quently.’’ No complaint is made that the em- 
ployment of such employees by plaintiffs is not 
in full accord with union standards. As stated 
above the primary purpose of the picketing in 
this case is not to establish a closed shop or to 
protect or improve the interests of labor, but 
only to compel plaintiffs to pay monthly union 
dues. If defendants’ purpose in this respect is 
sound and were to be carried to its logical con- 
clusion, the defendant union could lawfully 
picket the home of any bereaved family in an 
effort to prevent procurement by such family of 
needed funeral service except the head of the 
household joined the union. Even the right of 
free speech, upon which defendants base their 
contention, must have some limitation where it 
impinges upon conflicting rights of equal or 
greater gravity. 


It is indeed an unique aspect of this case that 
instead of plaintiffs refusing to use the services 
or merchandise of the various members of de- 
fendants’ union, plaintiffs herein are seeking to 
have defendants restrained ‘‘from interfering 
with the free flow of supplies, materials or 
services to plaintiffs by preventing’’ the mem- 
bers of its union from furnishing their services 
or merchandise to plaintiffs. The sole contro- 
versy asserted by defendants in justification of 
picketing is plaintiffs’ refusal to pay union dues 
as a condition of dealing with members of de- 
fendant union. It is not shown that the economic 
interests of the union or any of its affiliates are 
being invaded or injuriously affected by the 
conduct of its business by the Harper-Muliigan 
Funeral Home. 

In its legal aspect the present case cannot 
be distinguished from our recent cases of La- 
fayette Dramatic Prod., Inc., v, Ferentz, supra, 
and Silkworth v. Local 575, A. F. of L., supra. 
In this case defendants seek to compel plaintiffs 
to sign or continue a contract which, so far as 
disclosed by this record, does not in any way 
alter plaintiffs’ manner of conducting their busi- 
ness but, as stated above, would merely consti- 
tute plaintiffs members of defendants’ union and 
necessitate payment of union dues of $2.00 per 
month. No legal labor objective appears. And 
such was our holding in the Lafayette case 
wherein the defendant union sought to compel 
plaintiff to employ union musicians whose serv- 
ices plaintiff did not need. And similarly in 
the Silkworth case, by picketing plaintiff's place 
of business the defendant union sought to com- 
pel plaintiffs to pay the union the initiation fee 
for each of plaintiffs’ driver employees. In these 
cases defendants were enjoined because no legal 
labor objective was involved. In the above cited 
Lafayette case we said: 

“Furthermore, defendants may not claim that 
a bona fide labor dispute is involved when the 
object they sought to accomplish was an unlaw- 
ful labor objective. In Dorchy v. Kansas, supra 
(272 U. S. 306; 71 L. Ed. 248), Mr. Justice 
Brandeis said, p. 311: ‘A strike may be illegal 
because of its purpose, however orderly the man- 
ner in which it is conducted.’ "’ 

In the syllabus of the Lafayette case it is said: 
“‘Peaceful picketing is unlawful when the object 
is in furtherance of a conspiracy to ruin a legiti- 
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mate business.’’ It quite conclusively appears 
in the instant case that except plaintiffs are 
granted relief their established business will 
be ruined by the course of action defendants 
propose to pursue. The over-all organization 
which defendants have perfected in their union, 
as outlined in the opinions of my brothers, is 
such that plaintiffs, unfess granted relief, must 
either comply with defendants’ demands or sur- 
render plaintiffs’ right to lawfully pursue the 
business in which they are engaged and submit 
to its destruction. The record is replete with 
convincing testimony of coercive threats. In de- 
fendants’ brief it is stated: ‘‘there was evi- 
dence of what might be termed coercive threats 
by some of the defendants made to the plaintiff 
Mulligan in January, 1944 * * *." And we accept 
as true the testimony of Mr. Mulligan, the sub- 
stance of which is quoted in defendants’ brief, 
in the following words: 


“He (Mulligan) testified that he was advised 
that he must either pay his dues by five P. M. 
on January 21, 1944, or the Union would put him 
out of business; that they threatened to form a 
Picket line at his place of business and continue 
this picket line until he had paid his dues * * *.”’ 


William Cavanagh, president of the Michigan 
Funeral Directors and Embalmers Association, a 
plaintiff herein, testified that a representative of 
the union stated to him: ‘‘that funeral directors 
and embalmers “must join the Teamsters Union 
or else be put out of business * * *.’’ 


Cyrus Warren, a funeral director and em- 
balmer, testified: ‘‘The union said to us at this 
meeting that we were to ‘sign it or else.’ * * * 
We particularly protested the forcing of a fu- 
neral director who had no employees to join 
the union.’”’ 

A Detroit funeral director, Mr. Fred Wood, 
testified: ‘‘Cassily (a defendant union repre- 
sentative) called me up and stated that unless 
we signed the instrument submitted for renewal, 
we would be put out of business and our supplies 
would be cut off and we would be unable to 
continue the operation of a funeral parlor.”’ 

The extreme methods to which defendant 
union had resorted in its unionization campaign 
were well known to members of the Michigan 
Funeral Directors and Embalmers Association; 
and such methods are indicated by the testimony 
of Peter Ellis who, as a witness, said: 

“They (defendant union) wanted me to sign 
a contract around Christmas time and I told 
them that I would not do it. I had a large 
shipment of Christmas trees on display and 
one of the Union men said in my hearing that 
a half gallon of gasoline and a match would 
take care of it.’’ 

Notwithstanding the above threatening state- 
ment was not made to or in the presence of any 
of these plaintiffs, nonetheless plaintiffs’ knowl- 
edge of defendants’ conduct in this respect had 
a very material bearing upon the effectiveness 
of defendants’ coercive attitude in dealing with 
plaintiffs. Since no lawful labor objective is 
involved defendants’ course of conduct above 
noted amounts to coercion, and for the purpose 
sought to be accomplished such coercion is in 
violation of the statutory law of this State 
wherein it is provided: 

“Tt shall be unlawful for any employe or other 
person by force, coercion, intimidation or threats 
to force, or attempt to force any person to be- 
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come or remain a member of a labor organiza- 
tion, or for any employe or person by force, 
coercion, intimidation or threats, to force or 
attempt to force any person to refrain from 
engaging in employment. Violation of this sec- 
tion shall be a misdemeanor and punishable as 
such.” Act No. 176, § 17, Pub. Acts 1939 (Stat. 
Ann. 1944 Cum. Supp. § 17.454 [18]). 


For the reasons noted we conclude defendants’ 
picketing of plaintiffs’ place of business was 
unlawful and plaintiffs are entitled to have such 
picketing enjoined. 

In arriving at the above conclusion we are 
mindful of the decisions of the United States 
Supreme Court cited and relied upon by Chief 
Justice Starr; but we think each of them can 
be and should be distinguished from the instant 
case in one or more particulars which render 
such decisions inapplicable. It is of first im- 
portance to note that in none of the cited cases 
was picketing permitted when it was shown, as is 
in this case, that such picketing was in direct 
violation of a valid State statute, such as that 
above quoted. Act No. 176, § 17, Pub. Acts 1939. 
Further, for the most part such cases are dis- 
tinguished from the instant case in the manner 
indicated in the appellants’ brief where it is 
said: 


“In all of the cases where the union was 
allowed to picket and assert other coercive labor 
techniques against the employer or business- 
man, he, himself, was directly related with the 
union, * * * There was an actual competition, 
—Senn was laying tile at a lower rate than 
union employees; Wohl drove a bakery truck 
in competition with members of the bakery and 
pastry driver’s union, and did so for lower 
wages and longer hours than the union mem- 
bers; Angelos owned and operated his own 
cafeteria and worked in competition with mem- 
bers of the union. This is the economic rela- 
tionship required. The reason for the rule is 
quite sound. When there is competition among 
employees so that the conduct of the dissident 
has a material effect upon the standard of the 
union employees because he is working in the 
self-same tasks by which they earn their liveli- 
hood, then and then alone is there a right for 
the union to require membership. But the situa- 
tion here is entirely different.’’ 


In a general way the foregoing quotation 
refers to the line of cases cited and relied upon 
by Chief Justice Starr, but more particularly 
to Senn v. Tile Layers Protective Union, 301 
U. S. 468, 81 L, Ed, 1229; Bakery Drivers Local 
v. Wohl, 315 U. S. 769, 86 L. Ed. 1178; and 
Cafeteria Union v. Angelos, 320 U. S. 293, 87 
L, Ed, 1707. In addition to the comment from 
appellants’ brief the following, as distinguish- 
ing the cited cases, may be noted. 

Concerning decision in the Senn case, in which 
four Justices dissented, it should be pointed 
out that the holding was based upon the con- 
clusion of the State Supreme Court that the 
picketing was lawful under the State (Wiscon- 
sin) statute which expressly authorized peaceful 
picketing in any dispute in which a labor union 
was engaged, and forbade issuance of any in- 
junction against such picketing. Michigan has 
no such statute. The opinion recites: 

“The hearings below were concerned mainly 
with questions of state law * * *, The ques- 
tion for our decision is whether the statute, 
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as applied to the facts found, took Senn’s lib- 
erty or property or denied him equal protection 
of the laws in violation of the Fourteenth 
Amendment. * * * The judgment of the highest 
court of the state establishes that both the 
means employed and the end sought by the 
unions are legal under its law. The question 
for our determination is whether either the 
means or the end sought is forbidden by the 
Federal Constitution. * * * There was no vio- 
lence, no force was applied, no molestation or 
interference, no coercion.’’ 


We think, as hereinbefore indicated, defend- 
ants’ contemplated course of conduct in the 
instant case was coercive and, in that respect 
also, this case differs materially from the Senn 
case, wherein the State court’s denial of in- 
junctive relief was affirmed. Further, unlike 
the instant case, the union was not attempting 
to coerce Senn to join the union. Instead under 
union rules Senn was not even eligible to mem- 
bership. 


In the Wohl case the right of the union to 
picket was sustained. But, the factual back- 
ground in the Wohl case was so materially 
different from the factual background in the 
instant case that there appears to be no con- 
flict between the holding in the Wohl case and 
our conclusion above noted in the instant case. 
As pointed out in the above quoted portion of 
appellants’ brief: ‘‘Wohl drove a bakery truck 
in competition with the members of the bakery 
and pastry driver’s union, and did so for lower 
wages and longer hours than the union mem- 
bers’’ who were engaged in a like activity. 
Clearly that situation presented a lawful labor 
objective, which we do not find in the instant 
case. In the conduct of their business these 
plaintiffs have conformed to union standards. 
Defendants do not claim otherwise. 


The Angelos case in the main bases decision 
upon the court’s holding that the union, in its 
exercise of the constitutional right of free 
speech, was justified in truthfully advertising 
by picketing that Angelos was ‘“‘unfair to or- 
ganized labor.’’ But in the instant case, under 
the circumstances disclosed by the record, we 
think the statement on the signs displayed by 
the pickets that these plaintiffs were ‘‘Unfair 
to Labor’’ was untruthful and used for an ul- 
terior purpose, and therefore should be enjoined. 
Dissemination of untruths is not a lawful ex- 
ercise of free speech. In this respect the ob- 
viously intended limitation upon the court’s 
opinion in the Angelos case was pointedly ex- 
pressed as follows: ‘‘continuing representations 
unquestionably false and acts of coercion going 
beyond the mere influence exerted by the fact 
of picketing, are of course not constitutional 
perogatives.’”’ 

As being somewhat in the same field, Chief 
Justice Starr cites and to some extent relies 
upon American Federation of Labor v, Swing, 
312 U. S. 321. But, in that case Swing, en: 
gaged in operating a beauty parlor, was em- 
ploying nonunion help, and the union in this 
same field ‘‘tried to unionize Swing’s beauty 
parlor.’’ The issue as defined by the court in 
its opinion was as follows: 


‘‘We are asked to sustain a decree which for 
the purposes of this case asserts as the com- 
mon law of a state that there can be no ‘peace- 
ful picketing or peaceful persuasion’ in relation 
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to any dispute between an employer and a trade 
union unless the employer’s own employees are 
in controversy with him.’’ 


It does not appear nor can it be inferred in 
the Swing case that the union was attempting 
to compel Swing to join its ranks and pay dues; 
and that no other issue was involved, as in 
the instant case. Instead in the union’s field, 
organization of beauty parlor employees, a 
legitimate labor objective, was sought to be 
accomplished by peacefully publicizing the fact 
that Swing’s employees were not members of 
the union; and therefore the union's right of 
picketing was sustained. 


Chief Justice Starr, referring in his opinion 
to our decisions in Lafayette Dramatic Prod., 
Inc, v. Ferentz, supra, and Silkworth v. Local 
No. 575, supra, says: ‘In those cases the ques- 
tion of the union’s right to picket as an exer- 
cise of the constitutional right of freedom of 
speech was not involved.’’ It seems to me the 
above statement is not fully accurate. To be 
sure ‘‘freedom of speech’’ was not involved in 
the Lafayette case because that case did not 
involve picketing, but only a threatened strike 
incident to which the right of freedom of speech 
was not involved. Instead that case did involve, 
without there being a lawful labor objective, 
coercion by a threatened strike, rather than 
by an unlawful picketing as in the instant case. 
But in the Silkworth case the right of freedom 
of speech was given consideration, as indicated 
by the following from the syllabi: 


‘“‘Peaceful picketing is a proper means of 
exercising the right of free speech. 

‘Peaceful picketing by a labor union is a 
proper means by which the facts of a labor 
dispute may be made known.’’ 

Decision in each of these two cases was based 
upon our holding that a lawful labor objective 
was not involved, and it is worthy of note that 
in so holding we had in mind and cited most 
of the cases cited and relied upon in the in- 
stant case by Chief Justice Starr, including 
the Senn case, the Wohl case, the Angelos case, 
the Swing case, etc. But notwithstanding our 
consideration given to these decisions of the 
United States Supreme Court they were in effect 
held inapplicable in a case, such as the in- 
stant case, wherein the controversy did not in- 
volve a lawful labor objective. 

We are not to be understood as holding here- 
in that under all circumstances picketing ex- 
ceeds the lawful bounds of the constitutional 
right of freedom of speech and persuasion. 
Instead we hold that under the circumstances 
of the instant case defendants’ picketing was 
for a purpose foreign to any lawful labor ob- 
jective and under the circumstances of this 
case was an attempt to accomplish by coercion 
such purpose. 

Because it does not appear that plaintiff, the 
Michigan Funeral Directors and Embalmers As- 
sociation, has any material interest in whether 
or not defendants maintain their picket line 
at The Harper-Mulligan Funeral Home and be- 
cause it does not appear that any rights of 
this particular plaintiff have been invaded, it 
follows that it is not entitled to any relief in 
this case. 

A secondary or unlawful boycott, as asserted 
by plaintiffs, is not proven. And since decision 
of the instant case may be reached without 
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determination of the soundness of appellants’ 
contention that the contract signed by them 
was void, as being one in restraint of trade 
or constituting a monopoly, we pass considera- 
tion of that issue. In any event it would seem 
that at the time of our decision herein the 
contract by its own terms has expired. As en- 
tered into by plaintiffs the contract in the first 
instance was from November 1942 to November 
1943 with only the following provision for its 
extension: ‘If no such notice (in writing of 
cancellation) is given, contract shall automat- 
ically continue for one (1) year.’’ Thus by 
its own terms the contract expired in Novem- 
ber 1944. In view of this circumstance it is 
unnecessary to pass upon the somewhat con- 
troverted issue as to whether the contract in 
whole or in part was cancelled by either of 
the parties thereto, 

The decree of the trial court is reversed and 
plaintiffs may take a decree in this Court en- 
joining the picketing of The Harper-Mulligan 
Funeral Home by defendants. Plaintiffs other 
than the Michigan Funeral Directors and Em- 
balmers Association will have costs of both 
courts. 

BUTZEL and REID, 
NORTH, J. 


JJ., concur with 


[Dissenting Opinion] 


STARR, Ch. J.: I cannot agree with Mr. 
Justice Sharpe’s conclusion that the decree of 
the trial court should be reversed. 

The. individual plaintiffs, Harper, Mulligan 
and Kettler (herein referred to as plaintiffs), 
as copartners, owned and conducted the Harper- 
Mulligan Funeral Home. They did their own 
work as embalmers and funeral directors and 
had no employees. They did not carry a stock 
of caskets, vaults and other supplies incident 
to their business, but obtained the same from 
manufacturers or wholesalers, as required. They 
did not own ambulances, hearses or funeral 
cars, but contracted with funeral-service com- 
panies to furnish such vehicles, with drivers. 
Flowers for funerals were delivered by florists. 
The record reasonably establishes the following 
finding by the trial court regarding defendant 
union’s organizational activities in the funeral 
field : 

“All of the casket companies except one with- 
in the jurisdiction of this particular union 
(Wayne county) had signed contracts, and their 
employees had become affiliated, with the union. 
This was also true of all except one wholesale 
florist, practically all of the service companies 
providing hearses and other equipment for 
funerals, 19 independent service embalmers, and 
certain retail florists and funeral directors. Dur- 
ing the year 1943 two other service embalmers 
became members of the union, thereby making 
all independent service embalmers in the area 
except one member [s] of this particular union. 
Approximately 150 funeral homes and the di- 
rectors or owners thereof were members of 
this Teamsters Union in January, 1944, having 
contracted with or joined the union prior to 
or about November 1, 1942, or during 1943.’’ 

In November, 1942, plaintiff Mulligan, as the 
representative of the partnership, signed an ap- 
plication for membership in defendant union 
and in behalf of the partnership signed the 
union contract involved in the present suit, 
which provided ‘in part as follows: 
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“Article 14 


“The employer shall not request or instruct 
any employee to go through a picket line of 
a striking union. The employer further agrees 
not to handle any merchandise of a union or 


nonunion company involved in a labor dispute. 
* * * 


“Article 16 


“It is further agreed and understood between 
both parties hereto, that this agreement shall 
be binding upon both parties until the .. ; 
Gavi Obs i252 ee eh ae , A. D. 194.., and in 
the event either party shall wish to terminate 
this contract or any clause therein, notice shall 
be given in writing to the other party not less 
than 30 days prior to the expiration date of 
the contract. Termination of any specified clause 
shall not cancel the remainder of the agreement 
unless so stated. If no such notice is given, 
contract shall automatically continue for one 
year.”’ 

Plaintiffs paid union dues and continued un- 
der the contract for one year. When they there- 
after refused to pay dues and continue their 
union affiliation, defendants established a picket 
line at their place of business. Upon the union’s 
request its affiliates and members in the funeral 
fleld refused to cross the picket line and to 
supply plaintiffs with merchandise. 

In his opinion reversing the trial court, Jus- 
tice Sharpe determines that the contract in 
question created a monopoly in the funeral 
field and that a decree should be entered can- 
celing the above-quoted provisions of the con- 
tract and enjoining the union from picketing 
plaintiffs’ place of business, He bases his de- 
cision on the stated conclusion that the provi- 
sions of the contract ‘‘contain the power to 
create a monopoly and are void because of that 
purpose’’ under 3 Comp. Laws 1929, § 16668 
(Stat. Ann. § 28.62), which provides: 

“All combinations of persons, copartnerships, 
Or corporations made and entered into for the 
Purpose and with the intent of establishing and 
maintaining or of attempting to establish and 
maintain a monopoly of any trade, pursuit, 
avocation, profession or business, are hereby 
declared to be against public policy and illegal 
and void.”’ 

Such decision is clearly erroneous, because 
in the present case there was no proof of any 
combination for the purpose of or with the in- 
tent of establishing and maintaining a monopoly 
of business in the funeral field. The sole pur- 
pose of the picketing and of the concerted action 
of defendant union and its affiliates was to in- 
duce plaintiffs to continue their union mem- 
bership. Furthermore, statutes prohibiting 
restraint of trade and monopolies have consist- 
ently been held to apply only where such re- 
straint or monopoly resulted in price fixing or 
the stifling of competition. In the present case 
there was no effort to fix prices or stifle com- 
petition. In considering the above-quoted stat- 
ute against monopoly, in the case of People, 
ex rel. Attorney General v. Detroit Asphalt Pav- 
ing Co., 244 Mich, 119, 122, 123, we approved 
the following definitions: 

““*“& monopoly, in the modern sense, is 
created when, as a result of efforts to that end, 
previously competing businesses are so concen- 
trated in the hands of a single person or cor- 
poration, or a few persons or corporations acting 
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together, that they have power to practically 
control the prices of commodities and thus to 
practically suppress competition.”” United States 
v. Tobacco Co. (C. C.), 164 Fed. 700-721, and 
cases there cited. 

‘«« “4 monopoly exists where all or so nearly 
all of an article of trade or commerce within 
a community or district is brought within the 
hands of one man or set of men, as to prac- 
tically bring the handling or production of the 
commodity or thing within such single control, 
to the exclusion of competition or free traffic 
therein.’’ Cooke on Combinations, Monopolies 
and Labor Unions (2d Ed.), § 116, and cases 
there cited.’ ”’ 

See, also, Attorney General, ex rel. James v. 
National Cash Register Co., 182 Mich. 99, 107. 

The Sherman Anti-Trust Act (26 Stat. at L. 
209 as amended by 38 Stat, at L. 730 [15 USCA, 
§ 1, et seq.]) was designed to prevent combina- 
tions, monopolies and conspiracies in restraint 
of trade in interstate commerce. The anti- 
Monopoly and restraint of trade statutes of 
Michigan and other States were enacted to pre- 
vent like evils in intrastate commerce, In 
determining that the Sherman Act was not ap- 
plicable to a strike by unionized employees, the 
Supreme Court of the United States said, in 
the case of Apex Hosiery Co. v. Leader, 310 
U. S. 469, 500-504 (60 Sup. Ct, 892, 84 L. Ed. 
1311, 128 A. L. R. 1044): 

“Restraints on competition or on the course 
of trade in the merchandising of articles mov- 
ing in interstate commerce is not enough, un- 
less the restraint is shown to have or is intended 
to have an effect upon prices in the market or 
otherwise to deprive purchasers or consumers 
of the advantages which they derive from free 
competition. * * * 

“This is not a case of a labor organization 
being used by combinations of those engaged 
in an industry as the means or instrument for 
suppressing competition or fixing prices. * * * 
Here it is plain that the combination or con- 
spiracy did not have as its purpose restraint 
upon competition in the market for petitioner’s 
product. Its object was to compel petitioner 
to accede to the union demands. * * * 

“Since, in order to render a labor combina- 
tion effective it must eliminate the competition 
from nonunion made goods, * * * an elimina- 
tion of price competition based on differences 
in labor standards is the objective of any na- 
tional labor organization, But this effect on 
competition has not been considered to be the 
kind of curtailment of price competition pro- 
hibited by the Sherman Act. See Levering & 
Garrigues Co. v. Morrin, 289 U. S. (53 Sup. Ct. 
$49, 77 L. Ed. 1062); cf. American Steel Foun- 
dries v. Tri-City Central Trades Council, 257 
U. S. 184, 209 (42 Sup. Ct. 72, 66 L. Ed. 189); 
National Association of Window Glass Mfrs. v. 
United States, 263 U. S. 403 (44 Sup, Ct. 148, 
68 L. Ed, 359). And in any case, the restraint 
here is, as we have seen, of a different kind 
and has not been shown to have any actual or 
intended effect on price or price competition.’’ 

In Allen Bradley Co. v. Local Union No. 3, 
International Brotherhood of Electrical Workers 
(C. C. A.), 145 Fed. (2d) 215, the plaintiffs, 
who were manufacturers of electrical equip- 
ment and whose factories were located outside 
the New York city area, began suit to enjoin 
certain alleged illegal activities of defendant 
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union. In determining that the Sherman Anti- 
Trust Act, Supra, section 20 of the Clayton Act 
(38 Stat. at L. 738, § 20 [29 USCA, § 52]) and 
sections 4 and 13 of the Norris-LaGuardia Act 
(47 Stat. at L. 70, $$ 4, 13 [29 USCA, §§ 104, 
113]) were not applicable to the union’s activi- 
ties, the court said in part (pp. 218-221): 


“The situation disclosed by the findings is 
that of an entire industry in a local (New York 
city) area, quite dominated and closed to out- 
siders by a powerful union, whose members 
receive as a result exceedingly higher wages, 
shorter working hours, and improved working 
conditions, and whose copartners—the local 
manufacturers and contractors—also gain by the 
greater profits achieved through the stifling of 
competition, This has been accomplished by 
the traditional labor weapons of refusal to work 
upon disfavored goods, with peaceful and non- 
violent persuasion, picketing, and black-listing, 
and now the active participation of the local 
employers, The boycott, however, is virtually 
complete against manufacturers, such as plain- 
tiffs, who have no working agreements with 
Local 3a 45%1* 


“For half a century and against strong popu- 
lar, political, and legislative pressure, the courts 
struggled to resolve the anomaly of applying 
a statute forbidding combinations in restraint 
of trade to a social organism which must de- 
pend on united effort for its existence and upon 
at least certain restraints of trade as a reason 
for its being. Finally, at long length the su- 
preme court boldly announced what must be 
taken as an abandonment of the attempt. The 
case which most significantly marks this change 
is United States v. Hutcheson, 312 U. S. 219, 
231, 236 (61 Sup. Ct. 463, 466, 468, 85 L. Ed. 
788). * * * Hereafter, following the terms of 
these acts, it can no longer be considered ille- 
gal for any person or persons, singly or in 
concert, to cease or refuse to perform any work 
or labor or peacefully to persuade any person 
to work or abstain from working, or to cease 
to patronize any party to such a (labor) dis- 
pute, or to recommend, advise, or persuade 
others by peaceful and lawful means so to do.” 
(See authorities cited.) 


See, also, United States v. Hutcheson, 312 
U. S. 219 (61 Sup. Ct. 463, 85 L. Ed. 788); Ap- 
palachian Coals, Inc., v. United States, 288 U.S. 
344 (53 Sup. Ct. 471, 77 L. Ed. 825); Hunt v. 
Brotherhood of Transportation Workers, Local 
107, 47 Fed. Supp. 571; 26 Cornell Law Quar- 
terly, p. 191. 


In support of his decision that the activities 
of defendant union and its affiliates, under the 
above-quoted provisions of their contract with 
plaintiffs, would constitute a monopoly in vio- 
lation of our State statute, Justice Sharpe cites 
Hinton v. Columbia River Packers Ass’n, Inc. 
(C. C. A.), 131 Fed. (2d) 88. This case was 
first heard in the United States District Court, 
which granted an injunction against the union’s 
activities. 34 Fed. Supp. 970. Justice Sharpe 
quotes from the decision of the District Court, 
which was reversed on appeal to the Circuit 
Court of Appeals, 117 Fed, (2d) 310. On re- 
view by certiorari the Supreme Court of the 
United States reversed and remanded the case 
to the Circuit Court of Appeals. 315 U. S. 143 
(62 Sup. Ct. 520, 86 L, Ed, 750). Upon such 
remanding. the Circuit Court of Appeals, in 
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affirming the decision of the District Court, 
said in part (131 Fed. [2d] 88): 


“Was the Sherman Act violated? Appellants, 
by their combination, have acquired the power 
to fix the prices of fish and control the produc- 
tion thereof which deprives consumers of the 
advantages which accrue to them from free 
competition in the market. That, we under- 
stand, is a violation of the Sherman Act.’’ 


A careful reading of the above-cited decisions 
in the Hinton Case clearly indicates that the 
Sherman Act was held to apply to the union’s 
activities solely because the union sought to 
control the price and production of fish. Such 
decisions are readily distinguishable from the 
present case, in which there was no effort by 
the union or its affiliates to fix and control the 
price of funeral merchandise and services or to 
stifle competition through monopolistic control 
of such merchandise and services. 

Plaintiffs cite and rely upon the case of Hunt 
v. Riverside Co-operative Club, 140 Mich. 538, in 
which this Court considered the application of a 
statute designed to prevent: trusts, monopolies 
and price fixing (Act No. 255, §1, Pub. Acts 
1899 [3 Comp. Laws 1929, § 16647 (Stat. Ann. 
§ 28.31)]). The membership of defendant River- 
side Club was composed of master plumbers and 
wholesalers of plumbing supplies in the city of 
Detroit. The rules and regulations of the club 
provided for fixing the price of plumbing sup- 
plies, and that the wholesalers would sell only to 
master plumbers who were approved by the club, 
and that the plumbers would buy only from 
member wholesalers. The rules further provided 
that the master plumbers would not sell labor 
at prices below those fixed by the club. The 
decree of the trial court enjoined the activities 
of the defendants, as being in violation of the 
above-cited statute, and further enjoined them 
(p. 548) ‘‘from fixing and regulating, or attempt- 
ing to fix and regulate, the price of labor em- 
ployed in installing plumbing supplies.’’ In 
affirming such decree with the modification elim- 
inating the provision relative to fixing and regu- 
lating the price of labor, this Court said in part, 
pp. 543, 544, 549° 

“It is scarcely necessary to say that this agree- 
ment restricts, if it does not destroy, competi- 
tion between these members. The advantage 
that this arrangement gives the plumber mem- 
bers over the plumber nonmembers is obvious. 
* * * This arrangement was designed to cre- 
ate, and tends to create, a practical, though pos- 
sibly incomplete, monopoly in favor of the 
plumber members. * * * The manifest pur- 
pose of the two organizations, then, is to give 
the master plumber members a monopoly of 
selling plumbers’ supplies in the city of Detroit, 
and at the same time to restrict competition 
among themselves. * * * 

‘In general, it may be said that the statute 
forbids certain contracts and certain defined 
trusts. An agreement fixing and regulating the 
price of labor is not one of these contracts, nor 
one of these trusts.’’ 

Such decision in the Riverside Club case clearly 
recognizes the established rule, that statutes 
against restraint of trade and monopoly are 
aimed at the evil of combinations organized for 
the purpose and with the intent of fixing prices 
and stifling competition. In the present case 
there was no showing that defendants’ activities 
were intended to or did result either in price 
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fixing or in restriction of competition. There- 
fore, such activities were not in violation of our 
State statute hereinbefore quoted. 


Plaintiffs contend that' they were induced, by 
the fraud, coercion and compulsion of defend- 
ants, to sign the union contract in question. It 
appears that prior to 1942 the funeral directors 
had organized an association under the name of 
Affiliated Funeral Directors Association, and 
plaintiff Mulligan testified that ‘‘the only pur- 
pose for which the Affiliated was organized was 
to deal with this union problem.’’ Plaintiffs 
were members of Affiliated, and Mulligan, who 
attended meetings of the association, said in 
substance that it was acting for plaintiffs as well 
as for all of the other funeral homes which had 
joined. It further appears that the association, 
acting for plaintiffs and other members, had 
negotiated a form of contract with defendant 
union and had mailed copies of the proposed con- 
tract to plaintiffs and other members, with an 
accompanying letter stating in part: 

“In accordance with the action taken at our 
annual meeting (of the Affiliated Funeral Direc- 
tors Association) last night, one copy of the 
contract which has been accepted by the union 
and approved by our affiliation, is enclosed here- 
WiACT seeceesnn et 

“In addition to the above, one union ‘applica- 
tion for membership’ card is enclosed. * * * 

“For your information, the contract has been 
arbitrated by your executive committee for many 
months, and the one we now have is distinctly 
more advantageous to every funeral director 
than the one originally proposed. If you are 
unwilling to sign this contract you have the 
right to deal individually with the union, in 
which case the full initiation fee will be required 
and the contract that will be available to you 
will be much less desirable. * * * 

“If you do not sign the contract, please be 
helpful and return it, stating your position.’’ 

Upon receiving the above letter, plaintiff Mulli- 
gan signed the contract in behalf of the co- 
partnership and also the application for union 
membership, as hereinbefore mentioned. The 
record is convincing that plaintiffs entered into 
the contract and became affiliated with the union 
because they considered such action to be for 
their best interest. There was no showing of 
fraud, coercion or compulsion on the part of 
defendants that would justify voiding such con- 
tract. There was testimony regarding the 
methods used to induce other companies to af- 
filiate with the union, but such companies are 
not questioning the validity of their contracts 
in the present proceedings. 

It should be noted that the picketing was 
peaceful, that there was no strike or violence, 
and that the State statute relating to mediation 
of labor disputes (Act No. 176, Pub. Acts 1939 
[Comp. Laws Supp. 1940, § 8628-1, et seq., Stat. 
Ann. 1943 Cum. Supp. § 17.454 (1), et seq.]) is 
not involved. It should also be noted that no 
anti-injunction law similar to the Norris-La- 
Guardia Act has been adopted, either by legis- 
lative enactment or judicial decision, in this 
State. 

We have recognized that, under the constitu- 
tional guarantee of freedom of speech, a labor 
union may publicize the facts of a labor dispute 
by the process of peaceful picketing. Book 
Tower Garage, Inc., v. Local No. 415, Inter- 
national Union, U. A. W. A. (C. I. O.), 295 Mich. 
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580; People v. Bashaw, 295 Mich. 503. Further- 
more, it is not necessary that there be a dispute 
between an employer and his employees in order 
to entitle a union to picket peacefully as an 
exercise of such right of free speech. In Bakery 
& Pastry Drivers & Helpers Local No. 802 wv. 
Wohl, 315 U. S. 769 (62 Sup. Ct. 816, 86 L. Ed. 
1178) the court said, p. 774: 


“One need not be in a ‘labor dispute’ as de- 
fined by State law to have a right under the 
Fourteenth Amendment to express a grievance 
in a labor matter by publication unattended by 
violence, coercion, or conduct otherwise unlaw- 
ful or oppressive.’’ 

In American Federation of Labor v. Swing, 
312 U. S. 321 (61 Sup. Ct. 568, 85 L. Ed. 855), 
there was no labor dispute or controversy be- 
tween Swing and his employees, who were not 
union members. When the union, composed of 
those engaged in beauty work, was unsuccessful 
in its attempt to unionize the workers in Swing’s 
beauty parlor, it picketed his place of business. 
Swing and his employees began suit and ob- 
tained an injunction enjoining such picketing. 
In upholding the union’s right to picket peace- 
fully, the Supreme Court of the United States 
said, pp. 325, 326: 

“All that we have before us, then, is an in- 
stance of ‘peaceful persuasion’ disentangled from 
violence and free from ‘picketing en masse or 
otherwise conducted’ so as to occasion ‘imminent 
and aggravated danger.’ Thornhill v. Alabama, 
310.U. S.°88,, 105) (60) SupS.Ct: .736,.-84) Ls Ed. 
1093). We are asked to sustain a decree which 
for purposes of this case asserts as the common 
law of a State that there can be no ‘peaceful 
picketing or peaceful persuasion’ in relation to 
any dispute between an employer and a trade 
union unless the employer’s own employees are 
in controversy with him. 


“Such a ban of free communication is incon- 
sistent with the guarantee of freedom of speech. 
That a State has ample power to regulate the 
local problems thrown up by modern industry 
and to preserve the peace is axiomatic. But not 
even these essential powers are unfettered by 
the requirements of the Bill of Rights. The 
scope of the Fourteenth Amendment is not con- 
fined by the notion of a particular State regard- 
ing the wise limits of an injunction in an 
industrial dispute, whether those limits be de- 
fined by statute or by the judicial organ of the 
State. A State cannot exclude workingmen from 
peacefully exercising the right of free communi- 
cation by drawing the circle of economic competi- 
tion between employers and workers so small as 
to contain only an employer and those directly 
employed by him. The interdependence of eco- 
nomic interest of all engaged in the same in- 
dustry has become a commonplace. American 
Steel Founderies v. Tri-City Council, 257 U. S. 
184, 209 (42 Sup. Ct. 72, 66 L. Ed. 189). The 
right of free communication cannot therefore be 
mutilated by denying it to workers, in a dispute 
with an employer, even though they are not in 
his employ. Communication by such employees 
of the facts of a dispute, deemed by them to be 
relevant to their interests, can no more be barred 
because of concern for the economic interests 
against which they are seeking to enlist public 
opinion than could the utterance protected in 
Thornhill’s case. ‘Members of a union might, 
without special statutory authorization by a 
State, make known the facts of a labor dispute, 
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for freedom of speech is guaranteed by the Fed- 
eral Constitution.’ Senn v. Tile Layers Union, 
= Sa S. 468, 478 (57 Sup. Ct. 857, 81 L. Ed. 


See, also, Cafeteria Employees Union, Local 
302, v. Angelos, 320 U. S. 293 (64 Sup. Ct. 126, 
88 L. Ed. 60), whith expressly reaffirms the 
principles enunciated in the Swing case. 


In the present case plaintiffs were competitors 
of and engaged in the same business and in- 
dustry as members of defendant union and, 
under the decisions in the Swing and Angelos 
cases cited above, it may reasonably be said 
that there was an ‘‘interdependence of economic 
interest.’’ Plaintiffs’ business was within the 
area of the industry within which the industrial 
controversy arose. In other words, the welfare 
and interests of union members might have been 
affected by the fact that plaintiffs, as competi- 
tors in the same industry, were not union mem- 
bers. Such interdependence of economic interest 
could exist although plaintiffs had no em- 
ployees. Cafeteria Employees Union, Local 302, 
v. Angelos, supra; Senn v. Tile Layers Protective 
oe 301 U. S. 468 (57 Sup. Ct. 857, 81 L. Ed. 
1229). 


In People v. Lechner, 307 Mich. 358, we said, 
“‘We are bound to follow the prevailing opinions 
of the United States supreme court * * * in 
an interpretation of the provisions of the United 
States Constitution.’’ (See, also, Book Tower 
Garage, Inc.. v. Local No. 415, International 
Union, U. A. W. A. [C. I. O.], supra.) There- 
fore, under the decisions of that court in the 
Angelos, Swing and Senn cases, I am obliged 
to conclude that defendants, under their consti- 
tutional guarantee of freedom of speech, were 
entitled to picket plaintiffs’ funeral home in a 
peaceful manner. 


The object of defendant union was to induce 
plaintiffs to continue their union affiliation and 
membership. This was a lawful labor objective. 
See Angelos, Swing and Senn cases. In addi- 
tion to peaceful picketing, defendants called 
upon union members and concerns affiliated with 
the union to assist in accomplishing such ob- 
jective, and requested them not to cross the 
picket line which had been established at plain- 
tiffs’ funeral home. Plaintiffs contend that such 
concerted activity by union members and af- 
filiates was unlawful, as constituting a secondary 
boycott. In Marvel Baking Co. v. Teamsters’ 
Union Local No. 524, 5 Wash. (2d) 346 (105 Pac. 
[2d] 46). the court quoted with approval from 
Ellis v. Journeymen Barbers’ International Union 
of America, 194 Iowa, 1179, 1182 (191 N. W. 111, 
32 A. L. R. 756). as follows (p. 358): 


“The purpose of a secondary boycott is to 
bring to bear a duress upon the customers of 
the person under attack, by threatening them 
directly or indirectly with a boycott, if they 
persist in trading with such person.”’ 

See, also, Printing Press Co. v. Deering, 254 
U. S. 443 (41 Sup. Ct. 172, 65 L. Ed. 349, 16 
A. L. R. 196); 31 Am. Jur. p. 957, § 252. 

The courts have generally held secondary boy- 
cotts to be unlawful upon the broad principle 
that customers of the boycotted firm are not par- 
ties to the industrial strife and, therefore, can- 
not, against their will, be made an ally of one 
of the parties, or upon the ground that such type 
of boycott constitutes unlawful coercion. See 
31 Am. Jur. p. 959, § 258, and cases cited. 


Trade Regulation Reports 


Court Decisions 
Harper et al. v. Brennan et al. 


57,823 


Defendants contend that the concerted action 
of union members and affiliates was lawful, as 
constituting only a primary boycott, which has 
been defined as follows: 

“A boycott which is applied directly and 
alone to the offending person by withdrawing 
from him all business relations on the part of 
the organization that initiated the boycott.”’ 31 
Am. Jur. p. 957, § 251. 

In the present case there was no showing of 
coercive action to compel plaintiffs’ prospective 
customers to withhold their patronage. Mem- 
bers of defendant union and its affiliated com- 
panies had the legal right to refuse to deal with 
plaintiffs and others not affiliated with the union, 
and they could lawfully contract not to deal with 
them. In 31 Am. Jur. pp. 958, 964, §§ 256, 265, 
it is stated: 

“The right of an individual to refuse to deal 
with another is not open to doubt. According 
to the weight of authority, the fact that a mem- 
ber of a labor organization exercises this right 
in concert with his comembers does not render 
his otherwise lawful act unlawful, or make con- 
certed action in this regard a wrongful con- 
spiracy, at least if such members are interested 
in bringing to a successful issue an industrial 
controversy between members of a labor or- 
ganization and the person or manufacturer whose 
product, by a concerted action, such members 
have ceased to use. The damage to the business 
of the persons subjected to such a primary boy- 
cott, lawfully conducted, is one of the incon- 
veniences for which the law does not afford a 
reneay. * *" * 

“The decisions are practically in harmony in 
holding that it is within the power of labor 
unions, and it is lawful for them, to instruct 
or order their members not to accept employ- 
ment with an individual, or to continue in his 
employment, where the action of a union is 
justifiable in the sense that it is to promote the 
welfare of the members of the union. Similarly, 
it has been decided that a labor union may law- 
fully order its members not to work on premises 
where work is being done by employers who are 
deemed to be unfair to union labor.’’ 

In the case of Lella v. Rubel Corporation, 25 
N. Y. Supp. (2d) 548, plaintiff coal peddlers 
sought to enjoin certain coal companies from 
refusing to deal with them. The coal com- 
panies, by contract with a union, had in effect 
agreed not to sell to concerns not affiliated with 
the union. In holding such contract valid, the 
court said: 

“The union entertains the ambition of or- 
ganizing completely the industry of coal han- 
dlers. It has the right to effect that total 
organization if it can. The coal companies are 
in the business of selling coal. Their product 
must be handled by workers. They had the 
right to enter into a contract with the union. 
To more firmly secure the performance of that 
agreement, the union stipulated in the contract 
that the company forego its right to carry on 
trade with persons driving their own trucks who 
buy coal for resale purposes. The company 
agreed to that restriction. That arrangement 
does not seem to differ from the situation where 
an employer contracts with a union to engage 
no nonunion workers. Its effect may keep cer- 
tain men out of employment but its validity as 
a contract is unquestioned. It is the creation 
of the well known closed-shop. Closing a shop 
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to certain buyers is no different to closing it to 
certain workers.’ 

In the case before us, defendant union was 
entitled to call upon its members and affiliates 
to assist in its controversy with plaintiffs’ and 
their concerted action constituted, at most, only 
a primary boycott and was a legitimate means 
of accomplishing its lawful labor objective, that 
is, inducing plaintiffs to continue their union 
membership. 

Plaintiffs cite and rely upon our decisions in 
Lafayette Dramatic Productions, Inc., v. Ferentz, 
305 Mich. 193, and Silkworth v. Local No. 575 of 
the American Federation , of Labor, 309 Mich. 
746. In those cases the question of the union’s 
right to picket as an exercise of the constitu- 
tional right of freedom of speech was not in- 
volved. In such cases we held only that the 
labor objectives which the defendants sought to 
accomplish were unlawful. The factual situa- 
tions involved and the labor objectives sought 
in both the Lafayette and Silkworth cases clearly 
distinguish them from the present case. The 
case of Carptenters & Joiners Union of America 
uv. Ritter’s Cafe, 315 U. S. 722 (62 Sup. Ct. 807, 
86 L. Ed. 1143), and other authorities cited by 
plaintiffs do not sustain their contentions. In 
the Ritter case the court held only that the 
state of Texas could confine the picketing to the 
“area of the industry’’ within which the labor 
dispute arose. In that case defendant Ritter 
was the owner of a cafe in the city of Houston, 
Texas. He entered into an agreement with a 
contractor to construct a building about a mile 
and a half away and wholly unconnected with 
the cafe and its business. Because the building 
contractor employed nonunion labor, members 
of the carpenters’ and painters’ unions picketed 
Ritter’s cafe. Union truck drivers refused to 
cross the picket line to deliver food and sup- 
plies, and trade-union members refused to pat- 
ronize the cafe. The picketing was enjoined as 
constituting a violation of the State anti-trust 
law (Texas Penal Code, art. 1632, et seq.). The 
Supreme Court of the United States sustained 
the injunction on the ground that the industrial 
conflict was between the contractor and the 
building workers’ unions over the building con- 
struction, and that the Texas court had the right 
to localize such conflict by prohibiting interfer- 
ence with the cafe business, which was ‘‘wholly 
outside the economic context of the real dis- 
pute.”? In its majority opinion the court said 
in part, pp. 726-728: 

“In the circumstances of the case before us, 
Texas has declared that its general welfare 
would not be served if, in a controversy between 
a contractor and building workers’ unions, the 
unions were permitted to bring to bear the full 
weight of familiar weapons of industrial combat 
against a restaurant business, which, as a busi- 
ness, has no nexus with the building dispute 
but which happens to be owned by a person 
who contracts with the builder. The precise 
question is, therefore, whether the Fourteenth 
Amendment prohibits Texas from drawing this 
line in confining the area of unrestricted in- 
dustrial warfare. 

“Texas has undertaken to localize industrial 
conflict by prohibiting the exertion of concerted 
pressure directed at the business, wholly out- 
side the economic context of the real dispute, 
of a person whose relation to the dispute arises 
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from his business dealings with one of the 
disputants. * * * Nor are we confronted here 
with a limitation upon speech in circumstances 
where there exists ‘an interdependence of eco- 
nomic interest of all engaged in the same in- 
dustry,’ American Federation of Labor v. Swing, 
312: U.S. 321) 326) (Ole Sup. Ct. 568, coylaiva. 
855). * * * The dispute concerns the labor 
conditions surrounding the construction of a 
building by a contractor. Texas has deemed it 
desirable to insulate from the dispute an estab- 
lishment (Ritter’s cafe) which industrially has 
no connection with the dispute. * * * 

“Restriction of picketing to the area of the 
industry within which a labor dispute arises 
leaves open to the disputants other traditional 
modes of communication. * * * 

“Tt is not for us to assess the wisdom of the 
policy underlying the law of Texas. Our duty 
is at an end when we find that the Fourteenth 
Amendment does not deny her the power to 
enact that policy into law.”’ 

In the summary, defendants’ purpose in the 
present case was to induce plaintiffs to continue 
their union affiliation and membership. This 
was a lawful labor objective. Peaceful picket- 
ing of the funeral home to accomplish such ob- 
jective was a lawful exercise of the right of 
freedom of speech guaranteed by the Federal 
Constitution. See Swing, Angelos, Senn and 
other cases hereinbefore cited. 

Under the facts and circumstances shown by 
the record, the concerted peaceful activity of 
the union, and its members and affiliated com- 
panies engaged in the same field of business as 
plaintiffs, was also a legitimate means of ac- 
complishing such labor objective. There was 
no satisfactory showing of fraud, coercion or 
compulsion on the part of defendants in in- 
ducing plaintiffs to execute the union contract 
in question. The picketing was peaceful and 
there was no strike or violence. The record 
shows no unlawful activity on the part of de- 
fendants in their effort to induce plaintiffs to 
continue their union affiliation and membership. 

The right of a union to picket peacefully for 
the purpose of inducing persons to join the 
union was upheld in the Swing, Angelos, Senn, 
and other cited cases, as a lawful exercise of 
the constitutional right of freedom of speech. 
There is no logical difference between the 
unions’ efforts in those cases to induce new 
memberships, and defendant’s effort in the 
present case to induce plaintiffs to continue their 
union membership. 

Plaintiffs were engaged in a business in which 
they were in competition with union members 
and affiliates. They were within the area of an 
industrial conflict which resulted in damage to 
their business. The mere fact that their busi- 
ness was damaged would not entitle them to 
the relief sought, in the absence of a showing 
of unlawful activity on the part of defendants. 

The Michigan Funeral Directors & Embalmers 
Association had no contract with defendant 
union and made no showing entitling it to relief. 
Other questions presented do not require con- 
sideration. 

The decree of the trial court dismissing plain- 
tiffs’ bill of complaint is affirmed. Defendants 
may recover the costs of both courts. 


BUSHNELL, J., concurs with Starr, Ch. J. 
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[57,380] Camrel Co. Inc. v. Skouras Theatres Corporation, Stanley Company of 
rnin: Loew’s Theatre & Realty Corp., Rosewelt Realty Company and Union Hill 
orporation, 


In the United States District Court, District of New Jersey. Civil 3097. Filed Novem- 
ber 29, 1944. 57 Fed. Supp. 811. 


A complaint alleging that motion picture exhibitors entered into agreements and 
committed offenses condemned by the anti-trust laws, pursuant to an unlawful conspiracy 
to restrain trade, to establish a monopoly, and to lessen competition, to the injury of the 
business and property of the plaintiff, states a good cause of action, but the allegations 
are So general and indefinite that particulars are required. 


See the Sherman Act annotated, Vol. 1, | 1640.555. 
For plaintiff: Benjamin E. Gordon. 


_ For defendant: Atwood C. Wolf, attorney for defendant Skouras Theatres Corpora- 
tion; Arthur T. Vanderbilt, attorney for defendants Stanley Company of America, Loew’s 
Theatre & Realty Corp., and Union Hill Corporation; Herman C. Silverstein, attorney 


for defendant Rosewelt Realty Company. 
Wiiam F,. Situ, District Judge. 


Nature of Action and Motion 


[Digest] This is a civil action under the 
Sherman and Clayton Acts, and is before 
the Court on the motions of the defendants 
to dismiss the complaint, for alleged failure 
of the complaint “to state a claim upon 
which relief can be granted.” 


Sufficiency of Complaint 


The complaint alleges that defendant ex- 
hibitors of motion pictures, in violation of 
Section 3 of the Clayton Act and Sections 1, 
2 and 3 of the Sherman Act, and pursuant 
to an unlawful conspiracy to restrain trade, 
to establish and maintain a monopoly in the 
distribution and exhibition of motion pic- 
tures, and to lessen competition in the in- 
dustry, entered into certain agreements and 
committed certain offenses condemned by 
said statutes as unlawful, to the injury of 
the business and property of the plaintiff. 
The producers and distributors ef motion 
pictures, with whom the defendants are 
affliated, are named as conspirators but are 
not joined as defendants. 

Rule 8(a) of the Rules of Civil Procedure 
requires, in addition to the necessary juris- 
dictional allegations, nothing more than “a 
short and plain statement of the claim show- 
ing that the pleader is entitled to relief.” 
There is no requirement that the complaint 


state facts sufficient to constitute a cause of 
action. The complaint, tested by this simple 
criterion, is sufficient. Lomstana Farmers’ 
Protective Union v. Great Atlantic and Pacific 
Tea Co., 131 F, 2d 419. 


Particulars Required 


Defendants move in the alternative for a 
bill of particulars under Rule 12(e) of the 
Rules of Civil Procedure. It is necessary to 
consider only the joint motion of Stanley 
Company of America, Loew’s Theatre & 
Realty Corp., and Union Bill Corporation. 
The similar motions of Skouras Théatres 
Corporation and Rosewelt Realty Company 
are dismissed. 

The allegations of the complaint, although 
legally sufficient, are so general and indefi- 
nite that it would be difficult for the defend- 
ants to prepare a responsive pleading. The 
plaintiff will be required to furnish the par- 
ticulars demanded, with the exception of 
specifications 3, 4(a), 5(a) and (g), and 
7(a), (b), (c), and (d). 


Dismissal Without Prejudice 


The motions to dismiss the complaint are 
dismissed without prejudice to the right of 
the defendants to renew them if it should 
appear upon the face of the bill of particu- 
lars that the alleged conspiracy was not the 
direct and proximate cause of the injury. 


[] 57,381] American Drug Corporation v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Eighth Circuit. 


June 8, 1945. 


No. 13,064. 


Petition to review order of Federal Trade Commission. 


Motion to dismiss a petition for review of a Federal Trade Commission order vacating 
and setting aside a cease and desist order prohibiting misrepresentation of a medicinal 
preparation designated “Sinasiptec” as a cure for sinus trouble is denied. 


Trade Regulation Reports 


{57,381 


6-21-45 
Report 75 


Court Decisions 
American Drug Corp. v. FTC 


37,826 


An affected party has the right to review of an order vacating and setting aside a 
cease and desist order prohibiting misrepresentation of a medicinal preparation within sixty 
days after service upon petitioner of the vacating order. 


The Commission has the power to “reopen and alter, modify or set aside any report 
or order made or issued by it”, when no petition for review of the cease and desist order 
prohibiting misrepresentation of a medicinal preparation was filed within the allowable time. 
However, the Commission’s power is limited in two respects. The opinion of the Com- 
mission is required when there are changed conditions of fact or law or when public interest 
requires the exercise of such power. In addition, the exercise of such power must be only 


“after notice and opportunity for hearing”. 
law may be contestable issues. 


Obviously, changed conditions of fact or of 


See Federal Trade Commission Act annotations, Vol. 2, {| 6125.406, 6125.431, 6630.07. 


Denying motion to dismiss petition for review of an order vacating and setting aside 
a Federal Trade Commission cease and desist order in Dkt. 2170. 


Before STONE and JOHNSEN, Circuit Judges. 


[Previous Court Proceedings] 


Per CurtAm: On November 21, 1934, the 
Federal Trade Commission entered a cease 
and desist order against petitioner upon a 
complaint and an amended answer consent- 
ing to the order. No further proceedings 
were taken in this matter for ten years until 
November 27, 1944. Then an assistant chief 
counsel of the Commission moved, in writ- 
ing, to set aside the above order and to 
dismiss the complaint upon which the order 
was entered without prejudice to the right 
of the Commission to institute further pro- 
ceedings against petitioner. A show cause 
order why the motion should not be granted 
was issued by the Commission and petitioner 
filed a return opposing the motion and chal- 
lenging the jurisdiction of the Commission 
to set aside its earlier order on the ground 
that it was “not in the public interest” that 
such order be set aside and stating the 
reasons for its opposition. Oral arguments 
were heard by the Commission in support 
of and in opposition to the motion and coun- 
sel for petitioner states orally to this Court 
that he there informed the Commission that 
he wished to and was prepared to present 
evidence, which was denied. On January 17, 
1945, the Commission entered an order vacat- 
ing and setting aside its order of November, 
1934, and dismissing the complaint without 
prejudice. Petitioner has filed its petition 
for review of this order of January 17, and 
the Commission has filed the present motion 
to dismiss the petition to review. The bases 
of the motion to dismiss are (a) that the 
Court has no jurisdiction to review this order 
and (b) that petitioner is in no way ag- 
grieved by the order. 


(a) Jurisdiction 
[Jurisdiction of Court to Review FTC Orders] 


The jurisdiction of this Court to review 
orders of the Federal Trade Commission is 
defined by statute (Title 15 U. S. C. A. sec- 
tion 45 (b) and (c)). 


q 57,381 


[Petitioner's Right to Renew 
of Order Upheld] 


Subsection (c) gives an affected party 
against whom a “cease and desist” order is 
issued by the Commission the right to a 
review by the proper circuit court of appeals. 


[Commission's Power to Set Aside Order 
Dependent Upon Filing Date 
of Petition for Review] 


Subsection (b) provides that until the time 
allowed for filing a petition for review has 
passed or until the transcript of the record 
in the proceeding has been filed in the cir- 
cuit court in a review proceeding, the Com- 
mission may at any time upon notice “and in 
such manner as it shall deem proper modify 
or set aside, in whole or in part, any report 
or any order made or issued by it.” This 
subsection further provides that if no peti- 
tion for review has been filed within the 
allowable time, the Commission may, at any 
time, “after notice and opportunity for hear- 
ing, reopen and alter, modify, or set aside, in 
whole or in part, any report or order made 
or issued ‘by it under this section, whenever 
in the opinion of the Commission conditions 
of fact or of law have so changed as to 
require such action or if the public interest 
shall so require.” The just quoted provi- 
sion as to reopening carries a proviso “that 
the said person, partnership, or corporation 
may, within sixty days after service upon 
him or it of said report or order entered 
after such a reopening, obtain a review 
thereof in the appropriate circuit court of 
appeals of the United States, in the manner 
provided in subsection (c) of this section.” 


[Commission's Power to Set Aside Order 
Limited in Two Respects] 


The just quoted proviso seems to settle 
the right of this petitioner to file a petition 
for review. Here no petition for review had 
been filed to the order of 1934 and the time 
for such filing had long expired. In this 
situation the statute clearly gives the Com- 
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mission the power at any time to “reopen 
and alter, modify, or set aside, in whole or 


in part, any report or order made or issued’ 
Hewever, the sen- « 


by it under this section.” 
tence governs such action by the Commis- 
sion in two respects: (1) it requires the 
opinion of the Commission as to changed 
conditions of fact or law or the opinion of the 
Commission that the public interest requires 
the exercise of such power; and (2) it re- 
quires that the exercise of such power be 
only “after notice and opportunity for hear- 
ing.” Acting under these conditions and 
limitations, the Commission may reach any 
result it deems proper. Among _ these 
specifically authorized results are to “set 
aside, in whole or in part, any report or 
order made or issued by it under this sec- 
tion.” What the Commission has done here 
is to set aside in whole the order made by 
it in 1934. Whether it took that action be- 
cause of changed conditions of fact or law 
or because the public interest so required is 
not revealed in the papers now before the 
Court. But whatever may have prompted 
its action, the before quoted proviso ex- 
pressly gives the right of review to the peti- 
tioner from this “order entered after such 
a reopening.” 


[Question of Contestable Issues] 


Obviously, changed conditions of fact or 
of law may be contestable issues. No less 
true is the issue of whether such action is 
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required by “the public interest” (Federal 
Trade Commission v. Klesner, 280 U. S. 19, 
23,27, 30). 


[Right of Review Not Affected by Wording 
of Statute] 


American Chain & Cable Co. v. Federal 
Trade Commission, 4 Cir., 142 F. 2d 909, 912, 
913, holds that, when no petition for review 
has been filed to the original order within 
the allowable time, such order is thereafter 
subject to “modification” under this subsec- 
tion and that such modifying order is subject 
to review. The wording of the subsection 
makes no difference, as to right of review, 
between such a modification of an order and 
a setting aside in whole of such order—both 
are expressed in the statute. 


(b) Petitioner Aggrieved 


[Merits of Controversy Determine 
Petitioner's Aggrievement] 


Whether the petitioner is aggrieved by 
this order depends upon the merits of the 
controversy and is not open to us upon this 
motion to dismiss. 


[Motion to Dismiss Petition 
for Review Denied] 


The present motion should therefore be 
denied. 


[57,382] Gulf Oil Corporation v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Fifth Circuit. 


June 12, 1945. 


No. 11028. 


Petition to review an order of the Federal Trade Commission. 


A petition to set aside an order of the Federal Trade Commission prohibiting mis- 
leading advertisements as to the benefits of an insecticide is denied. 


The testimony of witnesses drawn from the general public of the impressions made 


upon their minds upon reading the advertisements of the insecticide is admissible. The 
meaning of an advertisement to the public, and whether it is calculated to deceive, are 
questions of fact, and the Commission’s conclusion with respect thereto may not be dis- 
turbed unless arbitrary or clearly wrong. Furthermore, representations that such insecti- 
cide gives cows complete protection, repels many types of insects for one day, increases 
cows’ milk production, and improves cows’ health, are not excusable under the term of 
“puffing”, which refers to an expression of opinion not made as a representation of fact. 
While a seller of insecticides has some latitude in “puffing” his goods, such seller is not 
authorized to misrepresent such insecticide or to assign benefits it does not possess. 


See Federal Trade Commission Act annotations, Vol. 2, ] 6125.215, 6125.422, 6620.358, 
Denying petition to set aside Federal Trade Commission cease and desist order in 
Dkt. 4581. 


For petitioner: Alex F. Smith, Shreveport, La., John E. Green, Jr., Houston, Texas, 
and J. S. Atkinson, Shreveport, La. 

For respondent: Joseph J. Smith, Jr., Assistant Chief Counsel, Federal Trade Com- 
mission, Washington, D. C. 

Before Hotmes, McCorp, and Les, Circuit Judges. 
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[Petition to Review FTC Order Prohibiting 
Misleading Advertisements in Sale of 
Insecticide] 


Leg, Circuit Judge: After a hearing upon 
a complaint charging the Gulf Oil Corpora- 
tion with engaging in unfair and deceptive 
acts and practices in interstate commerce 
in violation of the Federal Trade Commis- 
sion Act,? an order was issued by the Fed- 
eral Trade Commission forbidding the use 
of certain statements in advertising Gulf 
Livestock Spray, an insecticide manufac- 
tured by the Gulf Oil Corporation and sold 
in interstate commerce. The case is brought 
here on petition by the Gulf Oil Corpora- 
tion to review and set aside the Commis- 
sion’s order. 


[Types of Statements Used] 


The petitioner is a Pennsylvania corpora- 
tion carrying on business in Texas, Georgia, 
and Florida. To induce the purchase of the 
spray, it advertised the product in maga- 
zines, newspapers, circulars, and other ad- 
vertising media which it caused to be dis- 
tributed among the purchasing public 
generally throughout the United States. 
Among and typical of the statements and 
representations appearing in such advertise- 
ments are the following: 


“C,. W. Wilkinson has a fine herd of 280 Jer- 
seys on his dairy farm at Trussville, Ala. Mr. 
Wilkinson says: ‘Gulf Livestock Spray is a 
lot cheaper to use than other sprays. This is 
because a light spraying of it gives a cow com- 
plete protection.’ ”’ 


“Gulf Livestock Spray kills bloodsucking flies, 
lice, ticks—repels stable and horn flies. One 
spraying lasts all day.’’ 


“Changes to Gulf Livestock Spray—gets 175 
lbs. more milk a day! Says C. E. Grimes of 
Fredericksburg, Pa., ‘I am very proud of my 
herd of 90 Holstein and Guernsey cows. They 
are first-class milk producers, My milk produc- 
tion used to average 2,300 lbs, a day during the 
summer months. Since I started using Gulf 
Livestock Spray it has averaged 2.475 lbs. The 
increased yield of milk more than pays for 
the cost of the spray. I recommend this spray 
as the best that money can buy.’ ”’ 


“Mr. Hamilton do you want ‘M-M’? 7 
Sure you do, for ‘M-M means More Milk which 
means More Money, Gulf Livestock Spray will 
get you ‘M-M.’ It will assure you of healthy, 
contented cows and healthy cows give more 
milk, hence, increased profits.’’ 


1 The pertinent provisions of the statute are 
as follows: 

“See. 5 (a) Unfair methods of competition in 
commerce, and unfair or deceptive acts or prac- 
tices in commerce, are hereby declared un- 
lawful. 

“The Commission is hereby empowered and 
directed to prevent persons, partnerships, or 
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[Statements Found Deceiving by 
Commission] 


These statements and representations and 
others of similar import, the Commission 
found, falsely represented, directly or by 
implication, that Gulf Livestock Spray af- 
forded complete protection to livestock 
from all insects and that its use would cause 
milk production to increase and cows to be 
healthier; and that said misrepresentations 
were calculated to deceive. 


[Petitioner's Contention] 


The petitioner here urges that: 


1. The Commission erred in considering 
the testimony of “public witnesses” of the 
meaning conveyed to them by certain words 
and phrases in petitioner’s advertisements; 

2. The meaning of petitioner’s advertise- 
ments is a question of law, not a question 
of fact; 

3. The Commission’s finding that peti- 
tioner was falsely advertising Gulf Live- 
stock Spray is not supported by substantial 
evidence; and 

4. Petitioner’s representations are “puf- 
fing”, hence excusable. 


At the hearing before the Commission 
several lay witnesses were asked, over the 
objection of the petitioner, the meaning con- 
veyed to them by the advertisements of the 
beneficial results to be obtained from the 
use of Gulf Livestock Spray. Petitioner 
urges that these questions called for the 
opinion of the witnesses with respect to a 
matter to be decided by the Commission, 
and cites authorities that deal in the main 
with the impropriety of such questions 
wheré the issue involved the interpretation 
of contracts. 


. 


[Public Interest Involved] 


The purpose of the law is the protection 
of the public, and the hearing was had in 
the public interest. No contract was before 
the Commission for interpretation. The 
issue was the impression made or likely to 
he made upon the reading public by the pe- 
titioner’s representations of the good quali- 
ties of its product, as conveyed in the 
advertisements. The testimony of witnesses 
drawn from the general public of the im- 
pressions made upon their minds upon read- 
ing the advertisements was admissible. This 
procedure in investigations of this kind has 


corporations * * * from using unfair methods 
of competition in commerce and unfair or de- 
ceptive acts or practices in commerce.” 52 Stat. 
111-112; 15 U. S.C. A. Sec. 45 (a). 

“(c) * * * The findings of the Commission 
as to the facts, if supported by evidence, shall? 
be conclusive.’ 52 Stat. 112-113- 15 U.S. @ A. 
Sec. 45 (c). 
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been in use over a period of years, and has 
received the sanction of the courts.? 


[Appraisal of Evidence by Commission] 


_ “The appraisal of the evidence and the 
inferences to be drawn from it are for the 
Commission, not the courts.” Federal Trade 
Commission v. Staley Manufacturing Co., et 
al., — U.S. —, decided April 23, 1945. The 
meaning of an advertisement to the public, 
and whether it is calculated to deceive is a 
question of fact, and the Commission’s con- 
clusion with respect thereto may not be 
disturbed unless arbitrary or clearly wrong. 


[Expert Testimony Supports Commiission’s 
Findings] 


The statute provides that the Commis- 
sion’s findings as to facts, when supported 
by substantial evidence, are conclusive,* and 
the courts have uniformly so held*® That 
there was substantial evidence to support 
the Commission’s findings in this case may 
not be seriously questioned. All of the ex- 
perts—those testifying for the petitioner 
and those testifying for the Commission— 
were agreed that a light spraying of the 
Gulf Livestock Spray would not give a cow 
complete protection. Not one witness 
among the number placed upon the stand 
by petitioner claimed that ‘one spraying 
lasts all day.” Most of them stated that 
the spraying gave good results under favor- 


2 Stanley Laboratories v, Federal Trade, Com- 
mission, 138 F. 2d 388, 391; Charles of the Ritz 
Distributors Corp. v. Federal Trade Commis- 
sion, 143 F. 2d 676, 679; Aronberg v. Federal 
Trade Commission, 132 F. 2d 165, 167-168; D. D. 
D. Corporation v, Federal Trade Commission, 
125 F. 2d 679, 681-682; Ford Motor Co. v. Fed- 
eral Trade Commission, 120 F. 2d 175, 182; 
Hall v. United States, 267 F. 795, 797. 

3 Brougham v. Blanton Manufacturing Co., 
249 U. S. 495, 499-500; Leach v. Carlisle, 258 
U. S. 138, 140; A. P. W. Paper Co., Inc, v. Fed- 
eral Trade Commission, ...F. 2d... (C. C. 
A. 2) decided May 17, 1945. See also Bates & 
Guild Co. v. Payne, 194 U. S. 106. 108-109 
(‘‘where Congress has committed to the head 
of a department certain duties requiring the 
exercise of Judgment and discretion, his action 
thereon, whether it involve questions of law or 
fact, will not be reviewed by the courts, unless 
he has exceeded his authority or this court 
should be of opinion that his action was clearly 
wrong’’). 

4 Federal Trade Commission Act, Sec. 5 (c). 

5 Federal Trade Commission v. Standara Edu- 
cation Society, 302 U. S. 112, 117; Federal Trade 
Commission v. Algoma Lumber Co., 291 U. S. 
67, 73; Federal Trade Commission v. Pacific 
States Paper Trade Assn., 273 U. S. 52, 63; 
Standard Container Manufacturers’ Assn. v. Fed- 
eral Trade Commission, 119 F. (2d) 262, 265. 

6 ‘While respondent’s product when applied 
to livestock usually will kill such insects as 
may be present on the livestock at the time 
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able conditions for some seven to nine 
hours and fair results for a short time there- 
after. 

These witnesses were also in accord in 
their statement that the use of the spray 
from two to three times daily during the 
summer months, when the different fly pests 
infesting cows were at their worst, would 
make the cows more contented and healthy 
and more productive than would be the case 
where no preventive measures were used; 
but all of them stated that this resulted from 
killing and driving off the fly pests, and that 
the spray as such neither increased the milk 
nor insured a_ healthier, more contented 
cow. According to the evidence there are 
a number of insects which are little affected 
by the spray, and while dairymen and en- 
tomologists from various sections of the 
United States testified to the good results 
had from the use of the spray, it may not be 
denied that no one of them testified to re- 
sults from its use as complctely beneficial as 
those set forth in the advertisements. We 
think that the Commission’s findings ® with 
respect to the four advertisements fairly re- 
flect the evidence. 


[Deceiving Advertisements Prohibited 
by Law] 


Advertisements having a capacity to de- 
ceive may be prohibited.’ The 


is not made for the protection of ex- 
but for the public—that vast multitude 


“law 
perts, 


of the application, the product does not afford 
complete protection as a repellant of other in- 
sects which may later seek to attack the live- 
stock, Generally speaking, the degree of effec- 
tiveness of the product as a repellant depends 
upon a number of factors, including the fre- 
quency and thoroughness of application, the na- 
ture and extent of the insect infestation, weather 
conditions, etc. As to some insects, the prod- 
uct affords measurable protection for a limited 
period of time, but as against certain other in- 
sects which frequently attack livestock it has 
little value as a repellant. The Commission 
therefore finds that while respondent’s product 
possesses substantial merit, it is incapable of 
affording complete protection to livestock from 
insects, and that respondent’s representations 
with respect to the effectiveness of the product 
are erroneous and misleading. 

“The Commission further finds from the evi- 
dence that the product is incapable of bringing 
about an increase in milk production or caus- 
ing cows to be healthy. In those cases where 
there has been a decrease in milk production 
or where cows are unhealthy and such condi- 
tions are due to the presence of insects, the 
use of respondent’s product may be of indirect 
benefit in affording a measure of protection 
against the insects. Respondent’s advertise- 
ments, however, are not limited to such indirect 
benefit and are therefore erroneous and mis- 
leading.”’ 

™ Federal Trade Commission v. Algoma Lum- 
ber Co., 291 U. S. 67, 81; Charles of the Ritz 


q 57,382 


37,830 


which includes the ignorant, the unthinking and 
the credulous, who, in making purchases, do 
not stop to analyze, but are governed by ap- 
pearances and general impressions.’’ 


Florence Manufacturing Co. v. J.C. Dowd & 
Co., 178 F. 73, 75; Charles of the Ritz Dis- 
tributors Corp. v. Federal Trade Commission, 


143 F. 2d 676, 679. 


[Explanation of “Puffing” Presented] 


Petitioner argues that the benefits set 
forth in the advertisements beyond those 
actually derived’ from use of the spray are 
merely trader’s talk of “puffing,” hence ex- 
cusable. “Puffing” refers, generally, to an 
expression of opinion not made as a repre- 
sentation of fact. 51 C. J. 90; Yavricka, et al. 
v. Mid-Continent Co., 143 Neb. 94, 8 N. W. 
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2d 448, 451. While a seller has some latitude 
in “puffing” his goods, he is not authorized 
to misrepresent them or to assign to them 
benefits or virtues they do not possess. 


“It may be that there was no intention to 
mislead and that only the careless or the in- 
competent could be misled, But if the Com- 
mission, having discretion to deal with these 
matters, thinks it best to insist upon a form 
of advertising clear enough so that, in the 
words of the prophet Isaiah, ‘wayfaring men, 
though fools, shall not err therein,’ it is not 
for the courts to revise its judgment.’’ * 


[Petition to Set Aside Order Denied] 


The petition to set aside the order of the 
Commission is denied. The Commission’s 
request that a decree be entered command- 


ing petitioner to obey its order and to 


2d 674, 679; Gould, et al. v. Escondido Valley _te. 
comply therewith is granted. 


Poultry Assn., 56 Cal. App. 2d 681, 133 P. 


[157,383] Modern Marketing Service, Inc. v. Federal Trade Commission. No. 8483. 
Red and White Corporation et al. v. Federal Trade Commission. No. 8484. 


In the United States Circuit Court of Appeals for the Seventh Circuit. Nos. 8483 and 
8484. October Term, 1944. April Session, 1945. June 13, 1945. 


Petitions for review of orders of the Federal Trade Commission. 


Petitions for review of Federal Trade Commission orders, prohibiting companies in 
the grocery business from accepting and transmitting brokerage fees in violation of the 
Robinson-Patman Act, are denied. 


When a purchasing company (which purchased groceries in behalf of its stockhoiders, 
and resold the groceries to the stockholders, and paid the amount of money it received 
from sellers, as brokerage commissions, back to its stockholders as advertising allowances) 
organized a new corporation at the time of the enactment of the Robinson-Patman Price 
Discrimination Act, which new corporation assumed all contractual obligations existing 
between the purchasing company and its stockholders, this relation alone furnishes strong 
support for the Federal Trade Commission’s finding that the new corporation is controlled 
by the purchasing company and the buyers, and that it in fact acts on their behalf, within 
the meaning of Section 2 (c) of the Clayton Anti-Trust Act as amended by the Robinson- 
Patman Act. Other circumstances which are inconsistent with petitioners’ contention 
that the new corporation was a brokerage agent of the sellers are the facts that the new 
corporation was prohibited, under a licensing agreement with the purchasing company, 
from licensing others to use or deal in the brands owned by the purchasing company, that 
the purchasing company retained the right to pass judgment upon the quality of goods 
which the sellers distributed through the new corporation, and that the purchasing com- 
pany reserved the right to cancel the license agreement at the close of any year. The 
fact that the stock of the new corporation was owned by parties other than buyers, while 
a circumstance to be considered, does not disprove that the new corporation is controlled 
by the buyers. 


See the Robinson-Patman Act annotated, Vol. 1, {| 2214.85. 
If a broker is acting for, or is subject to the control of, the opposite party, within the 


meaning of Section 2 (c) of the Clayton Anti-Trust Act as amended by the Robinson- 
Patman Act, it is immaterial whether the services rendered the seller were genuine or 


Distributors Corp, v. Federal Trade Commis- 8 General Motors Corp. v. Federal Trade Com- 


sion, 143 F. 2d 676, 680; D. D, D. Corporation 
v. Federal Trade Commission, 125 F, 2d 679, 
682; Ford Motor Co. v. Federal Trade Commis- 
sion, 120 F, 2d 175, 181; General Motors Corp. 
v. Federal Trade Commission, 114 F. 2d 33, 
35-36. 
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mission, 114 F. 2d 33, 36; Charles of the Ritz 
Distributors Corp. v. Federal Trade Commis- 
sion, 143 F. 2d 676, 680; Stanley Laborateries 
v. Federal Trade Commission, 138 F. 2d 388, 
392-393; Aronberg v, Federal Trade Commission, 
132 F.2d 165, 167. 
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fictitious and whether they were incidental or otherwise. Even good faith on the part of 
both the broker and the seller cannot be utilized to escape the condemnation of the 


provision. 


See the Robinson-Patman Act annotated, Vol. 1, 2214.15. 


An advertising allowance granted by a broker and received by buyers, for the benefit 
of the buyers, is within the prohibition of Section 2 (c) of the Clayton Anti-Trust Act as 
amended by the Robinson-Patman Act, the same as though it had been paid to such 
buyers without any restriction as to the manner of its use. 


See the Robinson-Patman Act annotated, Vol. 1, {| 2214.40. 


Denying petitions to set aside and vacate a Federal Trade Commission’s cease and 


desist order in Dkt. 3783, 


For petitioners: John T. Chadwell, Chicago, Ill.; Franklin D. L. Stowe, Buffalo, N. Y.; 
Joseph C. Dinsmore, Cincinnati, Ohio; John W. Ogren, L. M. McBride, Wm. D. McKenzie 
and James M. Best, all of Chicago, Ill.; Lawrence B. Murdock, St. Louis, Mo., and Louis 
L. Rosen, New Orleans, La., No. 8483. Dana B. Hellings, Buffalo, N. Y., No. 8484. 


For respondent: Joseph J. Smith, Jr., Washington, D. C. 
Before EvANs, MAjor and KERNER, Circuit Judges. 


[Petitions to Review and Set Aside FTC 
‘Order Filed] 


Major, Circuit Judge: These are petitions 
to review and set aside a cease and desist 
order issued by the Federal Trade Commis- 
sion, for alleged violation of Sec. 2 (c) of 
the Clayton Act as amended June 19, 1936 
by the Robinson-Patman Act (15 U.S.C. A. 
13 (c)). Petitioners also ask leave to adduce 
additional evidence in the event their peti- 
tions for review are denied. The Commis- 
sion has filed a cross-petition for enforcement 
of its order. The petitioners in No. 8483 are 
Modern Marketing Service, Inc., hereinafter 
referred to as Modern Marketing; The 
Diamond Match Company, Morton Salt 
Company, The Quaker Oats Company, Ralston 
Purina Company, Wesson Oil & Snowdrift 
Sales Company, and the Procter and Gamble 
Distributing Company, hereinafter referred 
to as sellers. The petitioners in No. 8484 
are Red and White Corporation, hereinafter 
referred to as Red and White; S. M. 
Flickinger Company, Inc., Juillard Cock- 
croft Corporation, Laurans Brothers, Inc., 
West Coast Grocery Company, H. O. Wooten 
Grocery Company, and Nash-Finch Com- 
pany, hereinafter referred to as buyers. 


[Allegations of Complaint ] 


The complaint was issued by the Comimis- 
sion on May 6, 1939, and alleged that Modern 
Marketing, an Illinois corporation, was en- 
gaged in the business of providing purchas- 
ing and other services for the buyers, 
maintaining its principal office and place of 
business in Chicago, Illinois, with branch 
purchasing offices in Buffalo, New York and 

. San Francisco, California. The complaint 
also alleged that Red and White up to 
October 1, 1936, which was the date of the 
formation of Modern Marketing, furnished 
purchasing and other services for the same 
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buyers, with its principal office and place of 
business in Chicago, Illinois, with branch 
offices in Buffalo, New York and San Fran- 
cisco, California; that the sellers named in 
No. 8483 were engaged in the business of 
manufacturing, packing and selling groceries, 
food commodities and allied products in in- 
terstate commerce, and that said sellers are 
fairly typical and representative of a large 
group or class of manufacturers, processors 
and producers, engaged in the practice of 
selling a substantial portion of their com- 
modities to buyers who purchase through 
Modern Marketing as an intermediary for 
buyers; and that the buyers named in No. 
8484 were engaged in the wholesale grocery 
business and are stockholders of Red and 
White. The buyers are representative of a 
group or class of a large number of whole- 
sale grocers, each of which is a stockholder 
in Red and White. 


The complaint alleged that Red and White 
was organized on December 27, 1927, and 
from that period up until October 1, 1936 
engaged in the business of providing pur- 
chasing and other services for the buvers; 
that during this period it received orders 
from its various stockholders to purchase 
commodities, particularly groceries and food- 
stuffs, and transmitted such orders as agent 
of said buyers to sellers, and as a result 
thereof goods, wares and merchandise were 
by the sellers shipped to the buyers and the 
sellers paid brokerage to Red and White on 
such purchases. It was alleged that Red 
and White furnished advertising and pro- 
motional services to the buyers and their 
retail affliated food stores, and that the cost 
of such services performed by Red and 
White for the buyers and their retail stores 
prior to October 1, 1936 was defrayed from 
funds derived from brokerage fees paid by 
sellers upon such purchases. 
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The complaint further alleged that Modern 
Marketing was organized and incorporated 
on or about October 1, 1936 by former em- 
ployees of Red and White for the purpose 
of having it act as the purchasing agent for 
the stockholders of Red and White, to col- 
lect a brokerage fee from sellers and to 
furnish advertising services for such stock- 
holders; that on or about October 1, 1936, 
Red and White entered into an agreement 
with Modern Marketing whereby the brands, 
trademarks and trade names owned or con- 
trolled by Red and White were leased to 
Modern Marketing for a consideration of 
$30,000 per year. Also, pursuant to its ob- 
ligations under the leasing agreement, 
Modern Marketing thereafter performed the 
same services for and in behalf of the buyers 
which were performed for the buyers by 
Red and White prior to October 1, 1936. 

It was also charged that in all the buying 
and selling transactions the brokerage fees 
or commissions were paid and transmitted 
by sellers to and accepted and received by 
Modern Marketing upon the purchases of 
buyers while Modern Marketing was sub- 
ject to the control of Red and White, and 
was acting in fact for and in behalf of the 
buyers; and that the brokerage fees and 
commissions paid to Modern Marketing as 
intermediary upon the purchases of the 
buyers were transmitted to and accepted 
and received by the buyers in the form of 
services performed by Modern Marketing 
and Red and White for and in behalf of 
said buyers. 

It was charged that the transmission and 
payment of such brokerage fees and com- 
missions by sellers to Modern Marketing 
upon the purchases of buyers while acting 
for the buyers and under the control of Red 
and White, and the receipt and acceptance 
thereof by Modern Marketing, Red and 
White and the buyers, were in violation of 
the provisions of Sec. 2 (c), which reads as 
follows: 


“That it shall be unlawful for any person en- 
gaged in commerce, in the course of such com- 
merce, to pay or grant, or to receive or accept, 
anything of value as a commission, brokerage, 
or other compensation, or any allowance or dis- 
count in lieu thereof, except for services ren- 
dered in connection with the sale or purchase 
of goods, wares, or merchandise, either to the 
other party to such transaction or to an agent, 
representative, or other intermediary therein 
where such intermediary is acting in fact for 
or in behalf, or is subject to the direct or in- 
direct control of any party to such transaction 
other than the person by whom such compensa- 
tion is so granted or paid.”’ 


[Nature of Petitioners Answers] 


Modern Marketing in its answer denied, 
among other things, that it acts for or in 
behalf of buyers or that it is subject to the 
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direct or indirect control of Red and White 
or the buyers, or that it passes on to Red 
and White or the buyers any of the broker- 
age fees it collects from sellers upon the 
purchases of buyers. 

Red and White in its answer denied, 
among other things, that prior to June 19, 
1936 (the effective date of the amended 
Act), it was the purchasing agent for its 
stockholders. It denied that the receipt of 
the $30,000 from Modern Marketing was 
the distribution of brokerage collected by 
Modern Marketing upon the purchases of 
its stockholders. Both Modern Marketing 
and Red and White in their answers alleged 
that the provision charged to have been 
violated was unconstitutional. 


The sellers filed separate answers, dis- 
claiming knowledge of the facts surround- 
ing the organization and functions of Modern 
Marketing. They all admitted that upon 
the purchases of Red and White buyers, 
they had paid Modern Marketing broker- 
age fees and commissions, and prior to the 
passage of Sec. 2 (c) they had paid broker- 
age to Red and White upon the purchases 
of its stockholders. They also alleged that 
the brokerage fees paid were for valuable 
services rendered to them. 

The buyers filed answers in substantially 
the same form as that filed by Red and 
White, except buyer Nash-Finch Company. 
This buyer admitted that it had placed or- 
ders for its requirements of Red and White 
branded products, prior to the formation of 
Modern Marketing, through Red and White, 
and subsequent thereto through Modern 
Marketing. It alleged, however, that neither 
Modern Marketing nor Red and White was 
its agent and denied that it had received 
brokerage fees from Modern Marketing or 
Red and White upon its purchases, either 
directly or indirectly. 


[Extended Hearings Held] 


Extended hearings were held before a 
Trial Examiner for the Commission. 5,487 
pages of typewritten testimony were taken, 
and 1,099 exhibits introduced. The Trial 
Examiner filed his report June 20, 1941. 
The case was presented to the Commission 
on briefs and oral argument May 24, 1943, 
and the Commission on September 8, 1943 
issued its findings, conclusions and the cease 
and desist order now sought to be reviewed. 


[Findings of Commission Conclusive if Sup- 
ported by Sufficient Evidence] 


As is apparent, the record is voluminous. 
The same observation may be made as to 
the briefs which have been filed in this court 
by the parties in support of their respec- 
tive contentions. Even to summarize the 
testimony contained in the record or the 
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numerous theories and contentions advanced 
before this court would require an almost 
endless discussion. Furthermore, such a 
discussion would serve no useful purpose 
as the findings of the Commission are con- 
clusive if supported by substantial evidence. 
Federal Trade Commission v. Standard Edu- 
cation Society, 302 U. S. 112, 117; Federal 
Trade Commission v. Algoma Lumber Co., 
291 U. S. 67, 73. Also, the weight to be 
given to proven facts and circumstances, as 
well as the inferences reasonably to be 
drawn therefrom, are for the Commission. 
Federal Trade Commission v. Pacific States 
Paper Trade Assn., 273 U. S. 52, 63. 


[Findings of Commission Support Decision] 


At this point, it is sufficient to observe 
that all or at any rate substantially all of 
the issues raised by the complaint and the 
answers thereto have decided adversely to 
the petitioners by the Commission, and that 
the Commission has made findings which 
support its decision on such issues. This, 
of course, does not dispose of petitioners’ 
contention that many of the material facts 
found by the Commission are not supported 
by substantial evidence, and we shall sub- 
sequently refer to the proof relied upon by 
the Commission in support of such findings. 

és 


[Provision of Robinson-Patman Act Concern- 
ing Unlawful Use of Brokerage Fees 
Found Constitutional] 


Prior thereto, it appears appropriate to 
state the contested issues. In this connec- 
tion, we note that the Commission makes a 


rather extended argument in favor of the. 


constitutionality of the provision in question 
and that it is not related to or dependent 
upon other provisions of Sec. 2 (c). We 
think we need not enter into any discussion 
of these questions, as no contention is made 
before this court by petitioners that the 
provision is unconstitutional. Nor do peti- 
tioners contend other than that the in- 
volved provision is separate and independent 
from the other provisions of the Act. In 
fact, petitioners in a joint reply brief ex- 
pressly disclaim that they ever made a con- 
trary contention. Furthermore, the provision 
has been considered and construed favor- 
ably to the Commission in the following 
cases: Biddle Purchasing Co., et al. v. Fed- 
eral Trade Commission, 96 F. 2d 687; Oliver 
Bros., Inc., et al. v. Federal Trade Comais- 
sion, 102 F. 2d 763; Great Atlantic & Pacific 
Tea Co. v. Federal Trade Commission, 106 F. 
2d 667; IVebb-Crawford Co. v. Federal Trade 
Commission, 109 F. 2d 268; and Quality 
Bakers of America v. Federal Trade Cominis- 
sion, i+ Fo 2d) 393.— In“ these icases, the 
constitutionality of the provision has been 
sustained, as well as the fact that it is not 
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dependent upon any other provision of the 
Act for force and validity. Petitioners make 
no contention that any of these cases have 
been erroneously decided but rely upon the 
argument that they are distinguishable and 
theréfore inapplicable to the facts of the in- 
stant case. 


[Contested Issues Listed] 


While the contested issues are stated by 
the respective parties in different phrase- 
ology, we think they mean substantially the 
same thing. They are (1) whether peti- 
tioner Modern Marketing is controlled by 
Red and White and the buyers; (2) whether 
petitioner Modern Marketing is acting in 
fact for or in behalf of Red and White and 
the buyers; (3) whether petitioner Modern 
Marketing has distributed brokerage fees 
collected upon purchases of buvers to Red 
and White and the buyers; (4) whether 
sellers have paid brokerage fees and com- 
missions to petitioner Modern Marketing 
as a buyer controlled intermediary or as an 
intermediary who acts in fact for and in 
behalf of the buyer; or (5) whether peti- 
tioner Red and White and the buyers have 
accepted brokerage fees and commissions 
from sellers through Modern Marketing 
upon their purchases. The Commission 
made findings upon which it decided each 
of these issues adversely to petitioners. 


[Commission's Theory that Modern Marketing 
Was Organized to Evade Law] 


It is well to observe that Red and White 
is not charged by the Commission with the 
violation of any law prior to June 19, 1936 
(date of the Robinson-Patman Act). It is 
the position of the Commission, however, 
that Red and White and the buyers since 
that date have exercised control over Modern 
Marketing, that Modern Marketing has 
acted for the buyers and that Red and 
White and the buyers have received the 
benefit of brokerage paid Modern Market- 
ing by sellers in violation of law. Notwith- 
standing that Red and White is not charged 
with any law violation prior to June 19, 
1936, a large part of the testimony, as well 
as the findings of the Commission and the 
argument before this court, is devoted to 
Red and White. The pertinency of such 
testimony is based upon the Commission’s 
theory that the business conducted by Red 
and White was outlawed by the Robinson- 
Patman Act and that Modern Marketing 
was organized for the purpose of evading 
the law, in other words, to accomplish in- 
directly that which had theretofore been 
accomplished by Red and White. On this 
theory, the Commission places great stress 
upon the similarity of the operation by 
Modern Marketing as compared with that 
theretofore followed by Red and White. 
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{Organization of M odern M arketing Con- 
tended to be Attempt to Comply 
with Law] 


Red and White on the other hand con- 
tends that Modern Marketing was organized 
not for the purpose of evading the law but 
in a good faith attempt to comply with it. 
It admits that it was a buyer controlled or- 
ganization and for that reason came within 
the proscription of Sec. 2 (c). It strenu- 
ously disclaims, however, that it was a 
buyer’s agent, as found by the Commission, 
It insists it was an agent for the sellers. 
While it may be that the Commission has 
unduly stressed the importance of the oper- 
ations by Red and White during the period 
it was conducting a lawful business, we 
think under the circumstances surrounding 
the organization of Modern Marketing such 
testimony was material and throws con- 
siderable light upon its activities. 


[History of Red and White Corporation 
Presented| 


We find it unnecessary to relate in detail 
the voluminous testimony concerning Red 
and White prior to the enactment of the 
provision in question. We have considered 
it and think there is no doubt but that it 
was not only buyer controlled but that it 
was a purchasing agent for the buyers as 
found by the Commission. Red and White 
was organized by a group of wholesale 
grocers on December 27, 1927, under the 
laws of the State of New York. Its capital 
stock was owned in its entirety by whole- 
sale grocers. Jt acquired through a license 
agreement with its principal incorporator, 
Mr. S. M. Flickinger, certain brands herein 
referred to as Red and White brands. On 
June 18, 1932, it created a corporation under 
the name of Kitchen Products, Inc., which 
was a wholly owned subsidiary of Red and 
White and a holding company for certain 
Red and White brands and trademarks. 
Flickinger, president of Red and White, was 
also president of the buyer petitioner, S. M. 
Flickinger Co., Inc. He continued as presi- 
dent of both companies until his death in 
1939. 

The stockholders of Red and White, 
situated throughout the United States, were 
engaged in the sale and distribution of 
groceries and allied products under Red 
and White brands. Each stockholder was 
required to promote the sale of Red and 
White branded products to the consuming 
public through Red and White retail food 
stores associated with it. 


[Resolution Adopted by Red and 
White Quoted] 
At the beginning of its organization, the 
following resolution was adopted by its 
stockholders: 
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“That this company enter into a grocery prod- 
ucts brokerage business, (a) obtaining from its 
stockholders and others orders for products 
bearing the Red and White, Serv-us, and other 
approved brands, and, (b) distributing orders 
for grocery products so solicited among ap- 
proved manufacturers, canners, packers, and 
wholesalers, who will ship the goods to 
customers, make collection, and pay to this 
corporation a suitable brokerage fee for its 
services."’ 


[Contracts Entered into Between Red and 
White and Stockholders Described] 


The language “distributing orders * * * 
so solicited among approved manufacturers” 
discloses that Red and White at its very 
inception was intended to represent its 
stockholders in the purchase of products 
rather than the manufacturer in their sale. 
If there be any doubt, however, as to the 
situation which was intended and which as 
a matter of fact existed, it is dispelled by the 
contracts entered into between Red and 
White and its stockholders. By such con- 
tracts, the stockholders were granted au- 
thority to sell products packaged under Red 
and White brands in their respective oper- 
ative territories. Each stockholder was 
allowed the exclusive right to sell in a 
designated territory, as well as the ex- 
clusive right to sell Red and White branded 
products, to Red and White retail affiliated 
outlets in the franchise territory. The stock- 
holders were allowed to purchase “season- 
able” canned goods such as fruits and 
vegetables at a saving in price as compared 
with prices quoted by Red and White. On 
items so purchased, Red and White agreed 
to supply the jobber with labels at cost plus 
a reasonable handling charge. Such items, 
however, were required to be submitted to 
Red and White for approval as to quality. 


Certain provisions of these contracts are 
of particular significance. They provide: 


“kt * * the Jobber agrees that such Red and 
White Brand * * * products shall be purchased 
by said Jobber or its successors, only from or 
through the Corporation and subject to the con- 
ditions herein set forth; on which purchases 
the Corporation shall have the right to receive 
and collect from the manufacturer, packer, can- 
ner or shipper a reasonable brokerage commis- 
sion, * * * The Jobber agrees to buy from or 
through the said Corporation, Red & White 
Brand * * * products * * * a total of not less 
than One Hundred Twenty-five Thousand Dol- 
lars ($125,000.00) during the first year from the 
date of this contract and not less than One 
Hundred Twenty-five Thousand Dollars 
($125,000.00) * * * worth during * * * each 
succeeding year.”’ 


These contracts are for a term of four years 
and thereafter are automatically renewed 
“provided the Jobber shall have purchased 
through the Corporation merchandise under 
the Red & White Brand * * * during the 
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preceding year, a total of not less than One 
Hundred Twenty-five Thousand Dollars 
($125,000.00).” Thus, the effect of these 
contracts was to authorize Red and White 
to purchase on behalf of the buyers a mini- 
mum amount of products and to collect 
from the manufacturer a commission thereon. 


Red and White also made contracts with 
ne sellers, in which it was agreed that the 
seller 


“is to offer through the Corporation (Red and 
White) the following commodities bearing the 
brand or brands of the Corporation and that 
he will confine the sale of such brands exclu- 
sively to Red & White wholesale supply houses.”’ 
Red and White was given the right to approve 
the quality of the merchandise, and the manu- 
facturer agreed that the price to Red and White 
supply houses would be no higher than ‘‘mer- 
chandise of equal quality to other buyer or 
buyers, however brokerage paid to the Corpora- 
tion shall not be considered as part of the 
price.’’ The manufacturer also agreed ‘“‘to send 
copies of all invoices covering shipments to Red 
& White supply houses, immediately after ship- 
ment is made, to Red & White Corporation, 
Chicago, and to the branch office from which 
order was received or into whose territory ship- 
ment was made.” 


[Payment of Brokerage to Red and 
White Corporation] 


Usually the orders were placed with 
sellers by Red and White for its stock- 
holders. On some occasions, however, the 
orders were sent to the sellers directly by 
the stockholders. In either instance, broker- 
age on the sale was paid to Red and White. 
In some cases the stockholder, when sub- 
mitting its orders to Red and White, would 
specify the seller to whom the order was to 
be submitted. In numerous cases, how- 
ever, the name of the seller was omitted 
from the order and in such instances Red 
and White determined who the seller should 
be. Red and White stockholders handled 
products under brands other than Red and 
White. Orders for such products were 
placed with the seller’s own salesman. 


[Establishment of Merchandising, Advertis- 
ing, and Store Development Service by 
Red and White Corporation] 


Red and White maintained a merchandis- 
ing, advertising and a store development 
service. Under its merchandising service, 
it distributed to its stockholders price lists 
of commodities manufactured by sellers 
with whom it had working arrangements. 
Personal calls were made by various em- 
ployees of Red and White upon stock- 
holders to promote the sale of Red and 
White branded stock through such stock- 
holders. The advertising service was in- 
augurated in 1933, and consisted of numer- 
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ous publications prepared by Red and White 
for distribution to the Red and White retail 
stores. The stockholders were charged for 
this advertising matter and they in turn 
were reimbursed by Red and White retail 
stores. * Later, each stockholder was al- 
located a certain amount for advertising 
within its territory and the Red and White 
retail stores were reimbursed from such 
allocation the money expended for advertis- 
ing. The record discloses the amount of 
commissions which Red and White received 
from sellers on account of purchases by its 
stockholders for different years. For the 
fiscal year ending November 30, 1936, Red 
and White collected from sellers the sum 
of $340,092.94 as fees and commissions upon 
the purchases of Red and White stock- 
holders. This exact amount was paid to 
such stockholders as advertising allowances 
to promote the sale of Red and White 
branded products through such stockholders. 
Thus it is plain that such stockholders re- 
ceived the entire benefit of the brokerage 
collected from the sellers by Red and White. 


The store development committee, some- 
times referred to as the field service com- 
mittee, was organized by Red and White 
to promote the affiliation of retail outlets 
with the stockholders. In this connection, a 
field man was employed whose duty it was 
to promote the Red and White brand of 
products to the retail outlets. Conventions 
were held annually, in each of the six regions 
into which the United States was divided, 
for the stockholders and their retail affiliated 
Red and White food stores. The purpose 
of the conventions was to build up the en- 
thusiasm of Red and White stockholders 
and their retail food stores for Red and 
White branded products. At such conven- 
tions “pep” speeches were made and educa- 
tional matter presented for the purpose of 
promoting the sale of Red and White branded 
products through the retail stores. Sug- 
gestive bulletins were distributed to the 
stockholders and by them to the retail stores 
regarding supervision and management of 
such stores. These field activities were 
financed by Red and White. This feature of 
Red and White’s business has been con- 
tinued by it since the organization of Modern 
Marketing. 


[Question as to Whether Activities of Modern 
Marketing Corporation Violated Provision 
Robinson-Patman Act] 


This brings us to a consideration of the 
status occupied by Modern Marketing. As 
already shown, its organization followed 
shortly after the enactment of the Robinson- 
Patman Act. In fact, it was the direct re- 
sult of such enactment and was for the 
purpose either of compliance, as contended 
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by petitioners, or of evasion, as claimed by 
the Commission. We need not decide or 
even express any opinion as to the motive 
which activated its organization. The mere 
circumstance of its organization is not in- 
consistent with petitioners’ contention that 
it was for the purpose of compliance. Re- 
gardless of the motive, however, the ques- 
tion remains as to whether its activities 
violated the provision. 


[Extent of Red and White Corporation’s 
Relationship With Modern Marketing 
Corporation | 


All of the stock of Modern Marketing was 
purchased by former employees of Red and 
White, and a majority of its shares were 
purchased by Mr. Asa Strause who held the 
position of secretary-treasurer and general 
manager of Red and White. Another stock- 
holder, formerly a “merchandise man” for 
Red and White, became secretary and divi- 
sional manager for Modern Marketing. 
Another, formerly advertising manager of 
Red and White, was elected vice president 
of Modern Marketing, where he performs 
practically the same duties as he performed 
with Red and White. Another stockholder, 
formerly employed by Red and White as 
manager of its San Francisco branch, per- 
forms practically the same function for 
Modern Marketng, and another, formerly 
employed as branch officer of the Buffalo 
office of Red and White, was employed at 
the same office as branch officer for Modern 
Marketing. All of Red and White’s twenty- 
four employees in the Chicago office except 
four were employed by Modern Marketing. 
Numerous other Red and White employees 
at different branch offices were employed by 
Modern Marketing. The office furniture and 
equipment owned by Red and White at its 
Chicago as well as several of its branch 
offices was purchased by Modern Marketing. 


[Provision of Established Agreement Between 
Two Corporations] 


Shortly after, it became evident that Red 
and White could not lawfully operate as it 
had. Conferences took place between 
Strause, secretary and general manager of 
Red and White, and Flickinger, president 
of Red and White, relative to the formation 
of Modern Marketing. 
Strause that Modern Marketing become the 
licensee of Red and White brands. A plan 
was finally agreed upon, approved by the 
board of directors of Red and White, which 
resulted in a license agreement, executed 
October 14, 1936, between Red and White 
as Licensor and Modern Marketing as Li- 
censee, 


_ This agreement among other things in an 
introductory clause recites: 
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‘“‘Whereas, said ownership and control of said 
brands, * * * are subject to various existing 
contracts between the Licensor and its stock- 
holders and/or others.”’ 


It then provides: 

“The Licensee for the period of one year from 
the date hereof shall have the exclusive right, 
privilege and authority throughout the United 
States to use and deal in, with jobbers or 
wholesalers, the brands, * * * and to sublicense 
manufacturers to pack, ship and sell to jobbers 
or wholesalers goods and merchandise bearing 
said brands, * * * subject, however, to any and 
all existing contracts between the Licensor and 
its stockholders and/or other relative to said 
brands *2*.*.7 


[Commission’s Finding that Modern Marketing 
Is Controlled by Red and White Supported 
by Sufficient Evidence} 


If we understand the meaning of this pro- 
vision, and we think we do, Modern Mar- 
keting merely stepped into the shoes formerly 
occupied by Red and White and assumed 
all contractual obligations existing between 
Red and White and its stockholders. Red 
and White, as heretofore pointed out, by 
contract with its stockholders received its 
authority to collect brokerage from the sellers, 
and it also obligated its stockholders by the 
same contract to purchase from it a mini- 
mum amount of Red and White products 
annually or run the risk of forfeiting their 
franchise. The license agreement between 
Red and White and Modern Marketing 
having been made subject “to any and all 
existing contracts between” Red and White 
and the stockholders, it appears reasonable 
to conclude that Modern Marketing received 
its authority from the stockholders of Red 
and White to collect brokerage from the 
sellers. By the same token, the stockholders 
of Red and White were obligated to pur- 
chase from Modern Marketing a minimum 
amount of Red and White products an- 
nually, and in the case of failure to do so 
would forfeit their contract with Red and 
White. This relation alone assumed by 
Modern Marketing relative to the stock- 
holders of Red and White furnishes strong 
support for the Commission’s finding that 
Modern Marketing is controlled by Red and 
White and the buyers and that it in fact acts 
on their behalf. 


There are many other relevant circum- 
stances which point in the same direction 
and which are inconsistent with petitioners’ 
contention that Modern Marketing was a 
bona fide brokerage agent of the sellers. 
Under the license agreement, Modern Mar- 
keting was prohibited by Red and White 
from licensing any other person or firm to 
use or deal in the brands. It was granted 
the right of allowing sellers to pack goods 
under Red and White brands, but such sell- 
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ers could only sell such products through 
Modern Marketing. It was provided that 
Modern Marketing was to furnish labels to 
the Red and White stockholders at cost plus 
a handling charge of 15%, and that the goods 
purchased under Red and White brands 
should be of a grade and quality approved 
by Red and White Corporation. The mere 
fact that Red and White retained the right 
to pass judgment upon the quality of the 
goods which the sellers distributed through 
Modern Marketing is indicative of control 
by Red and White. 


Another indication of control lies in the 
fact that Modern Marketing was precluded 
from sublicensing anyone to deal in Red and 
White branded products. In this connec- 
tion, it is!also pertinent to note that Red 
and White brands are owned and controlled 
by Red and White and its stockholders. 
Without the use of these brands, Modern 
Marketing could not exist. The record shows 
that at least 70% of the total business done 
by Modern Marketing was under Red and 
White brands. Some 30% of its business 
was under manufacturers’ and jobbers’ 
brands, but it is reasonable to believe, as 
pointed out by the Commission, that even 
this business was acquired largely, if not en- 
tirely from Modern Marketing’s right to use 
the Red and White brands. In addition to 
the licensing agreement between Modern 
Marketing and Red and White, agreements 
were entered into between Modern Market- 
ing and the stockholders of Red and White 
for the advertising of Red and White 
branded products. Modern Marketing agreed 
with the Red and White stockholders to al- 
locate money to such stockholders for the 
promotion and sale of Red and White 
branded products only. 


A further circumstance relied on by the 
Commission as evidencing control by Red 
and White resides in the terms of the li- 
cense agreement between Red and White 
and Modern Marketing, by which the license 
was to extend for the period of one year 
from October 1, 1936, subject to renewal for 
successive yearly periods upon terms and 
conditions to be agreed upon mutually “un- 
less either party shall before September 1 
of any year, give written notice to the Presi- 
dent of the other party of its intention to 
terminate the license at the end of such 
yearly period.” Under this provision, Red 
and White had a right to cancel the license 
agreement at the close of any year by written 
notice. It is true that at the end of the 
first year, the license agreement was renewed 
for a period of three years from October 1, 
1937. While this power of cancellation may 
not in itself be evidence of control by Red 
and White, yet it carries with it the power 
to enforce control which we think has other- 
wise been established. 
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As heretofore pointed out, Nash-Finch, a 
buyer-defendant, admitted by its answer that 
it placed orders for its requirements of Red 
and White products through Modern Mar- 
keting. True, it denied that the latter was 
its agent, but its admission clearly implies 
that Modern Marketing was acting for it 
and is inconsistent with the theory that 
Modern Marketing was a salesman of the 
sellers, 


Sec. 2 (c) makes it unlawful to pay broker- 
age “to the other party to such transaction 
or to an agent, representative, or other in- 
termediary therein where such intermediary 
is acting in fact for or in behalf, or is sub- 
ject to the direct or indirect control of any 
party to such transaction.” We are of the 
view that the proof firmly supports the 
Commission’s conclusion that Modern Mar- 
keting comes within the meaning and pur- 
pose of this language, notwithstanding the 
fact that certain testimony offered by the 
petitioners might reasonably lead to a con- 
trary result. We also are of the view that 
the proof sustains the finding that it was the 
agent or representative of Red and White 
and the buyers, and certainly that it was an 
intermediary under their “direct or indirect 
control.” 


[Ownership of Buyers’ Agent Changed by 
Organization of Modern Marketing] 


Looking at the realities of the situation in 
contrast to mere form, it is evident that the 
only change of any consequence effected by 
the organization of Modern Marketing and 
its licensing agreement with Red and White 
was to change the ownership of the buyers’ 
agent. None of the stock of Modern Mar- 
keting was owned by Red and White or the 
buyers; it was a separate entity whose stock 
was owned by parties other than buyers. 
This fact, while a circumstance to be con- 
sidered, does not disprove that Modern 
Marketing was controlled by the buyers or 
that it was an intermediary subject to their 
direct or indirect control. As was said by 
the court in the Biddle case, supra, page 690: 

“‘While the Biddle Company was disassociated 
in ownership and management from either buy- 
ers or sellers, direct and indirect control can be 
exercised by buyers or sellers over a broker in 
transactions of purchase and sale by means other 
than participation in the broker’s ownership and 
management.’’ 


[Previous Lawful Services of Modern Market- 
ing Corporation Incidental to Unlawful 
Activities on Behalf of Red and 
White Corporation | 


In view of what we have said, the volum- 
inous testimony offered by petitioners, upon 
which their argument is largely predicated, 
is of little consequence and certainly not 
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determinative. It is true that Modern Mar- 
keting subsequent to its organization entered 
into brokerage contracts with the sellers 
and received commissions for services ren- 
dered. We assume, in fact we think the 
proof shows, that such services were genuine 
and of benefit to such sellers. This is not 
disputed by the Commission, in fact it is 
conceded, but it is claimed that such services 
were incidental to the main activities of 
Modern Marketing which were performed 
on behalf of Red and White and the buyers. 
Sec. 2 (c) has been construed in numerous 
cases as prohibiting the payment of broker- 
age commission under such circumstances. 
The court in Oliver Bros., Inc., et al., v. 
Federal Trade Commission, 102 F. 2d 763, 770, 
said: 

‘“‘While such services resulting in sales by the 
sellers and obviating, no doubt, the adoption of 
other sales defenses, are of undoubted benefit 
to them, this benefit is incidental and is an en- 
tirely different thing from the rendering of serv- 
ices by an agent responsible to the seller as 
principal.’’ 


In Great Atlantic and Pacific Tea Co. v. Fed- 
eral Trade Commission, 106 F. 2d 667, 674, 
the court stated: 

‘The phrase ‘except for services rendered’ 
is employed by Congress to indicate that if 
there be compensation to an agent it must be 
for bona fide brokerage, viz., for actual services 
rendered to his principal by the agent. The 
agent cannot serve two masters simultaneously 
rendering services in an arm’s length transac- 
tion to both. While the phrase, ‘for services 
rendered,’ does not prohibit payment by the 
seller to his broker for bona fide brokerage 
services, it requires that such service be ren- 
dered by the broker to the person who has 
engaged him. In short, a buying and selling 
service cannot be combined in oné person.’’ 


[Payment for Services by Broker Related to 
Opposite Party Prohibited by Robinson- 
Patman Act] 


Sec. 2 (c) has been similarly construed in 
Quality Bakers of America v. Federal Trade 
Commission, 114 F, 2d 393, 399, and in Webb- 
Crawford Co., et al. v. Federal Trade Com- 
mission, 109 F. 2d 268, 270. We agree with 
the construction that Sec. 2 (c) prohibits 
the payment for services rendered by a 
broker who is related to the opposite party 
in any of the ways designated in the pro- 
vision. Furthermore, we are of the view 
that where such relationship exists it is im- 
material whether the services rendered the 
seller were genuine or fictitious and whether 
they were incidental or otherwise. Even 
good faith on the part of both the broker 
and the seller cannot be utilized to escape 
the condemnation of the provision. 


q 57,383 


Court Decisions 
Modern Marketing Service, Inc. et al. v. FTC 


6-21-45 
Report 75 


[Commission’s Finding that Brokerage Fees 
Collected by Modern Marketing Were 
Accepted by Red and White Sup- 
ported by Sufficient 
Evidence | 


We also think that the proof supports the 
Commission’s findings to the effect that 
brokerage fees collected by, Modern Mar- 
keting from the sellers upon purchases made 
on behalf of the buyers were distributed to 
and accepted by such buyers and Red and 
White. True, the distribution was not direct 
as it was in some of the cases to which we 
have referred. The fact, however, that it 
was more subtle does not change its pur- 
pose or effect. For the year from December 
1, 1936 to December 1, 1937, Modern Mar- 
keting had a brokerage income of $320,658.56, 
received from its sellers upon purchases by 
stockholders of Red and White, and of this 
income it paid to such stockholders $135,712.85 
as advertising allowances for point-of-sale 
advertising. It does not seem unreasonable, 
as argued by petitioners, that money thus 
expended for advertising increased the con- 
sumer demand for Red and White products 
and therefore was of benefit to the manu- 
facturer as the seller of such products. On 
the other hand, it must be conceded that 
such advertising was for the benefit of Red 
and White stockholders and buyers, in fact 
we think it was for their primary benefit, 
and that such allowance for advertising must 
be treated the same as though it had been 
paid to such buyers without any restriction 
as to the manner of its use. 


Red and White received directly from 
Modern Marketing $30,000 per annum by 
reason of the license agreement between it 
and Modern Marketing for the use by the 
latter of the labels owned by Red and White. 
Modern Marketing did not keep its broker- 
age income separate from its other income. 
Petitioners argue that there is no proof but 
that this license fee was paid from income 
of Modern Marketing other than its broker- 
age fees. This conceivably could be the 
fact, but we think it is also true, as pointed 
out by the Commisson, that all of Modern 
Marketing’s income was the result directly 
or indirectly of the license agreement and 
its right to use the labels of Red and White. 
Without such use it could not have existed. 
The great value and worth of the labels 
owned by Red and White is emphasized by 
petitioners. The value and worth of such 
labels after their use had been licensed to 
Modern Marketing could only be maintained 
through the activities of the latter. This 
result was achieved by the allocation of 
money to the stockholders of Red and White 
and by other services rendered by Modern 
Marketing. We think it cannot be logically 
contended but that Red and White received 
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a direct benefit from the commissions col- 
lected by Modern Marketing from the sellers. 
Moreover, the buyers were stockholders of 
Red and White and the allowances received 
by them from Modern Marketing on ac- 
count of their purchase of Red and White 
products inured, even though indirectly, to 
Red and White itself. There is no point in 
further relating or discussing numerous 
other cicumstances relied upon by the Com- 
missioner in support of its finding that Red 
and White and the buyers accepted broker- 
age fees from Modern Marketing which had 
been received by it from the sellers. 


[Petitions for Leave to Adduce Additional 
Information Denied | 


Red and White and the buyers, as well 
as Modern Marketing and the sellers, have 
filed separate petitions for leave to adduce 
additional testimony. All of such testimony 
was offered at the hearing before the Ex- 
aminer and its admission denied. We see 
no occasion to set forth or discuss it. We 
have examined the record and are satisfied 
that in the main such evidence is not ma- 
terial to the issues involved. Especially is 
this so in view of the determination which 
we have made of such issues. We might 
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add that in our opinion the rulings of the 
Examiner on the admission of evidence were 
as free from error as could reasonably be 
excepted considering the length of the hear- 
ing and the volume of testimony which was 
offered. The petitions are denied. 


[Modification of Order Unnecessary] 


Modern Marketing contends that even if 
the order is not set aside it should be modi- 
fied. We do not agree. A reading of the 
order discloses, so we think, that it is predi- 
cated upon the findings of the Commission 
which we have approved.* It may be, as 
argued, that the order will work a hardship 
upon Modern Marketing. If so, that is the 
fault of the congressional enactment and not 
the Commission’s order. The harshness of 
the order, if such is the case, constitutes no 
legal reason for its nonenforcement. 


[Petitions to Set Aside and Vacate Com- 
mission's Order Denied] 


The petitions and each of them to set 
aside and vacate the Commission’s order are 
denied. The cross-petition by the Federal 
Trade Commission for enforcement of its 
order is allowed. A decree will be entered 
accordingly. 


[1 57,384] The Associated Press, Paul Bellamy, George Francis Booth, et al. v. 
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Tribune Company and Robert Rutherford McCormick v. United States. No. 58. 
United States v. The Associated Press, Paul Bellamy, George Francis Booth, et al. 


No. 59. 


In the Supreme Court of the United States. 


June 18, 1945. 


Nos. 57, 58 and 59. October Term, 1944. 


On Appeals from the District Court of the United States for the Southern District of 


New York. 


Newspaper publishers, like all others charged with violating the Sherman Anti-Trust 


Act, are subject to the provisions of the summary judgment statute. Summary judgments 
shall not be rendered where there are genuine disputes of fact on material issues. How- 
ever, a summary judgment enjoining the enforcement of certain by-laws of a newspaper 
publishers’ association is sustained when the by-laws on their face constitute restraints 
of trade. 

See the Sherman Act annotated, Vol. 1, f 1610.275. 


1 The order directs: 


“1, That the buyers cease and desist from 
accepting from sellers any brokerage fee or 
commission, or discount or allowance in lieu 
thereof; and from accepting from Red & White 
or Modern Marketing, any brokerage fee re- 
ceived by the two corporations from such sell- 
ers, either in the form of money or credits, or 
in services or benefits provided by the two cor- 
porations through the use or expenditure of any 
such brokerage. 

“2. That the sellers cease and desist from 
paying to any such purchasers, or to Modern 
Marketing, or Red & White, anything of value 
as brokerage or other compensation. 
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“3. That Modern Marketing cease and desist 
from receiving brokerage fees from the sellers; 
and from transmitting such fees to the pur- 
chasers or to Red & White, either in the form 
of money or credits, or in services or benefits 
furnished by it through the use or expenditure 
of such fees. 


“4. That Red & White cease and desist from 
accepting from the sellers, or from Modern 
Marketing, any brokerage fee; and from trans- 
mitting any brokerage fee to such purchasers, 
either in the form of money or credits, or in 
the form of services or benefits provided by it 
through the expenditure of any such brokerage 
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Combinations in violation of the Sherman Act are no less unlawful because they have 
not as yet resulted in restraint. An agreement or combination to follow a course of con- 
duct which will necessarily restrain or monopolize a part of trade or commerce may violate 
the Sherman Act, whether it be “wholly nascent or abortive on the one hand or successful 
on‘the other.” The argument that a newspaper publishers’ association had not yet achieved 
a complete monopoly is wholly irrelevant. 


See the Sherman Act annotated, Vol. 1, J 1220.156. 


By-laws of a newspaper publishers’ association restrain the sale of interstate news to 
non-members who compete with members, when applicants for membership, if objected to 
by a member competitor, must (a) pay into the Association 10% of the total assessments 
paid by old members in the same competitive field, (b) relinquish exclusive rights to news 
or news picture services, and (c) receive a majority vote of the members, while no such 
obstacles to membership exist as to applicants who do not compete with members. The 
Sherman Act was specifically intended to prohibit independent businesses from becoming 
“associates” in a common plan which is bound to reduce their competitor’s opportunity to 
buy or sell the things in which the groups compete. A decree enjoining enforcement of the 
by-laws, and providing that new by-laws should not give members power to impose condi- 
tions upon the admission of applicants in the same city and in the same field, and further 
providing that new by-laws shall declare that the effect of admission upon the ability of 
an applicant to compete with members shall not be taken into consideration in passing 
upon its application, is affirmed. A temporary injunction against sections of the by-laws 
which prevented service of association news to non-members and prevented association 
members from furnishing spontaneous news to anyone not a member, and against an 
agreement whereby the association secured exclusive right to receive news reports from 
a foreign association and its members, pending the association’s modification of its by-laws 
as to restrictive membership, is justified on the trial court’s finding that the provisions are 
not illegal standing by themselves, but are illegal in connection with the restrictive member- 
ship agreements. 


See the Sherman Act annotated, Vol. 1, f 1230.151. 


The fact that there are other news agencies which sell news does not make it lawful 
for an overwhelming majority of publishers to combine to decline to sell their news to 
the minority. The fact that an agreement to restrain trade does not inhibit competition 
in all of the objects of that trade cannot save it from condemnation of the Sherman Act. 


See the Sherman Act annotated, Vol. 1, | 1220.154. 


For petitioner John T. Cahill, Thurlow M. Gordon, Morris Hadley, Timothy N. 
Pfeifer, George Nebolsine, Jerrod G. Van Cise, and John W. Nields, all of New York, 
N. Y., and Robert T. Neill. ; 


For respondent: Charles Fahy, Solicitor General, Wendell Berge, Asst. Atty. Gen.; 
Charles B. Rugg, Charles H. Weston, and Paul A. Freund, Special Assistants to the 
Attorney General. 


Amicus curiae: Matthias Concannon, Walter V. Schaefer, Chicago, Ill., for Chicago 
Times, Inc.; Weymouth Kirkland, Howard Ellis, A. L. Hodson, Louis G. Cladwell, Emil 
F. Meier, Andrew C. Hamilton, Elisha Hanson, Washington, D. C., for American News- 
paper Publisher Ass’n; Louis S. Weiss, Carl S. Stern, Blanche L. Miller and Samuel J. 
Silverman, for Field Enterprises, Inc. 


Affirming 52 Fed. Supp. 362, reported at 1941-1943 Court Decisions Supp. {| 52,982. 


[Facts of Case] 


Mr. Justice Brack delivered the opinion 
of the Court: * The publishers of more than 
1200 newspapers are members of the Asso- 
ciated Press (AP), a cooperative association 
incorporated under the Membership Corpo- 
ration Law of the State of New York. Its 
business is the collection, assembly and dis- 
tribution of news. The news it distributes 
is originally obtained by direct employees 


* In Number 59, all the sitting Justices concur. 
In Numbers 57 and 58, Mr. Justice Reed, Mr. 
Justice Douglas and Mr. Justice Rutledge con- 
cur. Mr. Justice Frankfurter concurs in that 
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of the Association, employees of the mem- 
ber newspapers, and the employees of for- 
eign independent news agencies with which 
AP has contractual relations, such as the 
Canadian Press. Distribution of the news 
1s made through interstate channels of com- 
munication to the various newspaper mem- 
bers of the Association, who pay for it under 
an assessment plan which contemplates no 
profit to AP. 


part of the opinion which discusses the District 
Court’s decree but concurs in the judgment of 
affirmance in a separate opinion. 
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The United States filed a bill in a Federal 
District Court for an injunction against AP 
and other defendants charging that they had 
violated the Sherman Anti-Trust Act, 26 
Stat. 209, in that their acts and conduct 
constituted (1) a combination and conspiracy 
in restraint of trade and commerce in news 
among the states, and (2) an attempt to 
monopolize a part of that trade. 

The heart of the government’s charge was 
that appellants had by concerted action set 
up a system of By-Laws which prohibited ail 
AP members from selling news to non- 
members, and which granted each member 
power to block its non-member competitors 
from membership. These By-Laws, to which 
all AP members had assented, were, in the 
context of the admitted facts, charged to be 
in violation of the Sherman Act. A further 
charge related to a contract between AP 
and Canadian Press, (a news agency of 
Canada, similar to AP) under which the Ca- 
nadian agency and AP obligated themselves 
to furnish news exclusively to each other. 
The District Court, composed of three judges, 
held that the By-Laws unlawfully restricted 
admission to AP membership, and violated 
the Sherman Act insofar as the By-Laws’ 
provisions clothed a member with powers to 
impose or dispense with conditions upon 
the admission of his business competitor. 
Continued observance of these By-Laws was 
enjoined. The Court further held that the 
Canadian contract was an integral part of 
the restrictive membership conditions, and 
enjoined its observance pending abandon- 
ment of the membership restrictions. The 
government’s motion for summary judg- 
ment, under Rule 56 of the Rules of Civil 
Procedure,’ was granted and its prayer for 
relief was granted in part and denied in part. 
52 F. Supp. 362. Both sides have brought 
the case to us on direct appeal. 15 U.S. C.,, 
Sec. 29; 28 U. S. C., Sec. 345. 


[Summary Proceedings Proper] 


At this point, it seems advisable to pass 
upon the contention of the appellants that 
there were genuine disputes as to material 
facts and that the case therefore should have 
gone to trial. ‘The only assignments of error 
made by the appellants in No. 57 (AP et al. 
uv. United States), relating to this question 
are that the court erred “In holding that 
there was no genuine issue between the par- 
ties as to any material fact” and “In not 
entering summary judgment against the 
plaintiff.’ This latter assignment is based 
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on the premise that summary proceedings 
were properly utilized in the case. The appel- 
lants in No. 58 (Tribune Company and Mc- 
Cormick v. United States) have one assignment 
of error to the effect that “The defendants 
are entitled to a trial of genuine issues of fact 
unmentioned in the findings of courts but 
which if found for the defendant would ren- 
der this holding unwarranted.” None of the 
appellants has pointed to any disputed facts 
essential to a determination of the validity 
or invalidity of the By-Laws and the con- 
tract. Admitting the existence of both the 
By-Laws and the contract, their answers 
and their affidavits in the summary proceed- 
ings defended the legality of the restrictive 
arrangements, but did not in any instance 
deny that non-members of AP were denied 
access to news of AP and of all of its mem- 
ber publishers by reason of the concerted 
arrangements between the appellants. Nor 
was it denied that the By-Laws granted 
AP members power to impose restrictive 
conditions upon admission to membership of 
non-member competitors. The court below 
in making findings and entering judgment 
carefully abstained from the consideration 
of any evidence which might possibiy be in 
dispute. We agree that Rule 56 should be 
cautiously invoked to the end that parties 
may always be afforded a trial where there 
is a bona fide dispute of facts between them. 
Sartor v. Arkansas Nat. Gas Co., 321 U. S. 
620. There was no injury to any of the ap- 
pellants as a result of the summary proceed- 
ings since, for reason to be indicated, the 
restrictive arrangements which appellants 
admitted, were sufficient to justify summary 
action by the court at that stage of the case. 
In reaching our conclusion on the summary 
judgment question, we are not unmindful 
of the argument that newspaper publishers 
charged with combining cooperatively to 
violate the Sherman Act are entitled to have 
a different and more favorable kind of trial 
procedure than all other persons covered by 
the Act. No language in the Sherman Act 
or the summary judgment statute lends sup- 
port to the suggestion. There is no single 
element in our traditional insistence upon an 
equally fair trial for every person frem 
which any such discriminatory trial practice 
could stem. For equal—not unequal—jus- 
tice under law is the goal of our society. 
Our legal system has not established dif- 
ferent measures of proof for the trial of 
cases in which equally intelligent and re- 
sponsible defendants are charged with vio- 


1 Rule 56 provides, ‘‘A party seeking to recover 
upon a claim, counterclaim, or cross-claim or to 
obtain a declaratory judgment may, at any time 
after the pleading in answer thereto has been 
served, move with or without supporting affida- 
vits for a summary judgment in his favor upon 
all or any part thereof. The judgment 
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ings, depositions, and admissions on file, to- 
gether with the affidavits, if any, show that, 
except as to the amount of damages, there is no 
genuine issue as to any material fact and that 
the moving party is entitled to a judgment as a 
matter of law.”’ 
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lating the same statutes. Member publishers 
of AP are engaged in business for profit 
exactly as are other business men who sell 
food, steel, aluminum, or anything else peo- 
ple need or want. .See International News 
Service v. Associated Press, 248 U. S. 215, 
229, 230. All are alike covered by the Sher- 
man Act. The fact that the publisher han- 
dles news while others handle food does not, 
as we shall later point out, afford the pub- 
lisher a peculiar constitutional sanctuary 
in which he can with impunity violate laws 
regulating his business practices. 


Nor is a publisher who engages in busi- 
ness practices made unlawful by the Sher- 
man Act entitled to a partial immunity by 
reason of the “clear and present danger” 
doctrine which courts have used to protect 
freedom to speak, to print, and to worship. 
That doctrine, as related to this case, pro- 
vides protection for utterances themselves, so 
that the printed or spoken word may not be 
the subject of previous restraint or punish- 
ment, unless their expression creates a clear 
and present danger of bringing about a sub- 
stantial evil which the government has power 
to prohibit. Bridges v. California, 314 U. S. 
252, 261. Formulated as it was to protect 
liberty of thought and of expression, it would 
degrade the clear and present danger doc- 
trine to fashion from it a shield for business 
publishers who engage in business practices 
condemned by the Sherman Act. Conse- 
quently, we hold that publishers, like all 
others charged with violating the Sherman 
Act, are subject to the provisions of the 
summary judgment statute. And that means 
that such judgments shall not be rendered 
against publishers or others where there are 
genuine disputes of fact on material issues. 
Accordingly, we treat the cause as did the 
court below, and will consider the validity 
of the By-Laws and the contract exclusively 
on the basis of their terms and the back- 
ground of facts which the appellants ad- 
mitted. 


2 The Directors who have this power to punish 
are elected by the members but each member 
does not have equal voting privileges in the 
election. The By-Laws grant one additional vote 
for each $25.00 of AP bonds held by a member. 
This means that in the election of Directors the 
owner of a $1,000.00 bond can cast 40 more votes 
than a member who owns no bonds. All mem- 
bers, however, do not, and cannot under restric- 
tive provisions of the By-Laws own an equal 
amount of bonds. In 1942, 99 out of 1247 mem- 
bers owned blocks of bonds of the face value of 
$1,000.00 or more, totaling more than 50% of the 
outstanding bonds. The court below found on 
the undisputed evidence that the bondholder 
vote rather than the membership vote controls 
the selection of AP Directors. The Directors 
have power to apportion among the members 
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[AP By-Laws] 


To put the issue into proper focus, it be- 
comes necessary at this juncture to examine 
the By-Laws. 

All members must consent to be bound 
by them. They impose upon members cer- 
tain duties and restrictions in the conduct 
of their separate businesses. For a violation 
of the By-Laws severe disciplinary action 
may be taken by the Association. The Board 
of Directors may impose a fine of $1000.00 
or suspend a member and such “action. . 
shall be final and conclusive. No member 
shall have any right to question the same.”’? 
The offending member may also be expelled 
by the members of the corporation for any 
reason “which in its absolute discretion it 
shall deem of such a character as to be 
prejudicial to the welfare of the corporation 
and its members, or to justify such expul- 
sion. The action of the regular members 
of the corporation in such regard shall be 
final and there shall be no right of appeal 
against or review of such action.” 


These By-Laws, for a violation of which 
members may be thus fined, suspended, or 
expelled, require that each newspaper mem- 
ber publish the AP news regularly in whole 
or in part, and that each shall “promptly 
furnish to the corporation, through its agents 
or employees, all the news of such mem- 
ber’s district, the area of which shall be 
determined by the Board of Direcetors.” *® 
All members are prohibited from selling or 
furnishing their spontaneous news to any 
agency or published except to AP. Other 
By-Laws require each newspaper member 
to “conduct his or its business in such man- 
ner that the news furnished by the cor- 
porations” shall not be made available to 
any non-member in advance of publication. 
The joint effect of these By-Laws is to 
block all newspaper non-members from any 
opportunity to buy news from AP or any of 
its publisher members. Admission to mem- 
bership in AP thereby becomes a prerequi- 
site to obtaining AP news or buying news 
from any one of its more than twelve hun- 


the expenses of collecting and distributing news, 
and to levy assessments upon the members. As 
to this apportionment and levy the By-Laws pro- 
vide that ‘‘There shall be no right to question 
the action of the Board of Directors in respect 
to such apportionment or assesments, either by 
appeal to a meeting of members, or otherwise, 
but the action of the Directors, when taken, shall 
be final and conclusive.’’ 

3 Another By-Law provides that ‘‘The news 
which a member shall furnish as herein required 
shall be all such news as is spontaneous in its 
origin, but shall not include any news that is 
not spontaneous in its origin, or which has 
originated through deliberate and individual en- 
terprise on the part of such member of the news- 
paper specified in such member's certificate of 
membership.”’ 
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dred publishers. The erection of obstacles 
to the acquisition of membership conse- 
quently can make it difficult, if not impos- 
sible for non-members to get any of the 
news furnished by AP or any of the indi- 
vidual members of this combination of 
American newspaper publishers.* 


[Contrast Between Admission of Non- 
Competitors and Competitors] 


The By-Laws provide a very simple and 
non-burdensome road for admission of a 
non-competing applicant. The Board of Di- 
rectors in such case can elect the applicant 
without payment of money or the imposition 
of any other orierous terms. In striking 
contrast are the By-Laws which govern ad- 
mission of new members who do compete. 
Historically, as well as presently, applicants 
who would offer competition to old mem- 
bers have a hard road to travel. This ap- 
pears from the following facts found by the 
District Court. 


AP originally functioned as an Illinois 
corporation, and at that time an existing 
member of the Association had an absolute 
veto power over the application of a pub- 
lisher who was or would be in competition 
with the old member. The Supreme Court 
of Illinois held that AP, thus operated, was 
in restraint of trade. Inter-Ocean Publishing 
Co. v. Associated Press, 184 Ill. 438. As a 
result of this decision, the present Associa- 
tion was organized in New York. Under the 
new By-Laws, the unqualified veto power of 
the Illinois AP members was changed into 
a “right of protest” which, when exercised, 
prevented the AP directors from electing 
the applicants as in other cases. The old 
member’s protest against his competitor’s 
application could then be overruled only by 
the affirmative vote of four-fifths of all the 
members of AP. 


In 1931, the By-Laws were amended so 
as to extend the right of protest to all who 


*The Court found that out of the 1803 daily 
English language newspapers published in the 
United States, with a total circulation of 
42,080,391, 1179 of them, with a circulation of 
34,762,120, were under joint contractual obliga- 
tions not to aply either AP or their own ‘‘spon- 
taneous’’ news to any non-member of AP. 

5 Under these terms, a new applicant could not 
have entered the morning field in New York 
without paying $1,432,142.73, and in Chicago, 
$416,631.90. For entering the evening fleld in 
the same cities it would have cost $1,095,003.21, 
and $595,772.31, respectively. 

6 ‘The by-laws of AP are in effect agreements 
between the members: that one which restricts 
AP to the transmission of news to members, 
and that which restricts any member to trans- 
mitting ‘spontaneous’ news to the association, 
are both contracts in restraint of commerce. 
They restrict commerce because they limit the 
members’ freedom to relay any news to others, 
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had been members for more than 5 years 
and upon whom no right of protest had been 
conferred by the 1900 By-Laws. In 1942, after 
complaints to the Department of Justice 
had brought about an investigation, the By- 
Laws were again amended. These By-Laws, 
presently involved, leave the Board of Di- 
rectors free to elect new members unless 
the appellants would compete with old mem- 
bers and in that event the Board cannot act 
at all in the absence of consent by the appli- 
cant’s member competitor. Should the old 
member object to admission of his competi- 
tor, the application must be referred to a 
regular or special meeting of the Associa- 
tion. As a prerequisite to election, he must 
(a) pay to the Association 10% of the total 
amount of the regular assessments received 
by it from old members in the same compet- 
itive field during the entire period from 
October 1, 1900 to the first day of the month 
preceding the date of the election of the ap- 
plicant,® (b) relinquish any exelusive rights 
the applicant may have to any news or news 
picture services and when requested to do so 
by his member competitor in that held, must 
“require the said news or news picture serv- 
ices, or any of them, to be furnished to such 
member or members, upon the same terms 
as they are made available to the applicant”, 
and (c) reccive a majority vote of the regu- 
lar members who vote in person or by proxy. 
These obstacles to membership, and to the 
purchase of AP news, only existed where 
theré was a competing old member in the 
same field. 


[By-Laws on Their Face Constitute 
Restraint of Trade] 


The District Court found that the By- 
Laws in and of themselves were contracts 
in restraint of commerce ® in that they con- 
tained provisions designed to stifle compe- 
tition in the newspaper publishing field. 
The court also found that AP’s restrictive 


either the news they learn themselves, or that 
which they learn collectively through AP as 
their agent.’’ United States v. Associated Press, 
52 F. Supp. 362, 368. 

™The District Court found that, among all the 
news gathering agencies in the United States, 
AP ranked ‘‘in the forefront in public reputation 
and esteem’’ and that it was ‘‘the chief single 
source of news for the American press, uni- 
versally agreed to be of great importance’; that 
the combination of AP owners acted together for 
the purpose of using the news gathering facilities 
of the individual publishers and of the combina- 
tion, which news was made available to members 
and denied to others; and that the restrictive 
By-laws had been observed, carried out, and ap- 
plied in practice. The Court declared that the 
conditions which old members could impose upon 
new applicants for membership were “plainly 
designed in the interests of preventing competi- 
tion’’, and that the requirement of payments 
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By-Laws had hindered and impeded the 
growth of competing newspapers.® This latter 
finding, as to the past effect of the restrictions, 
is challenged. We are inclined to think that 
it is supported by undisputed evidence, but 
we do not stop to labor the point. For the 
court below found, and we think correctly, 
that the By-Laws on their face, and without 
regard to their past effect, constitute re- 
straints of trade. Combinations are no less 
unlawful because they have not as yet re- 
sulted in restraint. An agreement or com- 
bination to follow a course of conduct which 
will necessarily restrain or monopolize a 
part of trade or commerce may violate the 
Sherman Act, whether it be “wholly nascent 
or abortive on the one hand or successful 
on the other.” ® For these reasons the argu- 
ment, repeated here in various forms, that 
AP had not yet achieved a complete monop- 
oly is wholly irrelevant. Undisputed evidence 
did show, however, that its By-Laws had 
tied the hands of all of its numerous publish- 
ers, to the extent that they could not and 
did not sell any part of their news so that it 
could reach any of their non-member com- 
petitors. In this respect the Court did find, 
and that finding cannot possibly be chal- 
lenged, that AP’s By-Laws had hindered 
and restrained the sale of interstate news to 
non-members who competed with members. 


Inability to buy news from the largest news 
agency, or any one of its multitude of mem- 
bers, can have most serious effects on the 
publication of competitive newspapers, both 
those presently published and those which, 
but for these restrictions, might be pub- 
lished in the future.” This is illustrated by 


from new members to competing old members, 
“were designed to compensate competitors for 
the loss in value of their membership, arising 
out of the applicant’s improved condition as a 
competitor.’’ The Court pointed out that these 
restrictive provisions would ‘‘act as a deterrent’, 
and might “‘prove a complete bar to the admis- 
sion of membership.”’ 


8 That finding is as follows: ‘‘The growth of 
news agencies has been fostered to some extent 
as a result of the restrictions of The Associated 
Press’ services to its own members, but other 
restrictions imposed by The Associated Press 
have hampered and impeded the growth of com- 
peting news agencies and of newspapers competi- 
tive with members of The Associated Press.’’ 


The Court’s opinion, and its findings as a 
whole show that the ‘‘other restrictions’’ found 
to have hampered competition were those re- 
lating to admissions to membership in AP and 
to restraints upon a member's freedom to sell 
his news. 


° United States v. Socony-Vacuwm Oil Co., 310 
U. S. 150, 225. See also United States v. Trenton 
Potteries Co., 273 U. S. 392, 402; Fashion Ori- 
ginators’ Guild of America, Inc., et al. v. Federal 
Trade Commission, 312 U. S. 457, 466; United 
States v. Patten, 226 U. S. 525, 543; Paramount 
Famous Corp. v. United States, 282 U. S. 30, 41; 
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the District Court’s finding that in 26 cities 
of the United States, existing newspapers 
already have contracts for AP news and the 
same newspapers have contracts with United 
Press and International News Service under 
which new newspapers would be required to 
pay the contract holders large sums to enter 
the field.” The net effect is seriously to 
limit the opportunity of any new paper tc 
enter these cities. Trade restraints of this 
character, aimed at the destruction of com- 
petition, tend to block the initiative which 
brings newcomers into a field of business 
and to frustrate the free enterprise system 
which it was the purpose of the Sherman 
Act to protect.” 


[News Is Interstate Commerce ; Cooperative 
Activities Not Exempt] 


We need not again pass upon the conten- 
tion that trade in news carried on among 
the states is not interstate commerce, Asso- 
ciated Press v. National Labor Relations Board, 
301 U. S. 103, or that because AP’s activities 
are cooperative, they fall outside the sphere of 
business, American Medical Ass’n v. United 
States, 317 U. S. 519, 528. It is significant 
that when Congress has desired to permit 
cooperatives to interfere with the competi- 
tive system of business, it has done so ex- 
pressly by’ legislation.” 


[Exclusive News Contracts Unlawful if 
Utilized to Destroy Competition] 


Nor can we treat this case as though it 
merely involved a reporter’s contract to de- 
liver his news reports exclusively to a single 


Standard Oil Co. v. United States, 221 U. S. 1, 
65-66. 

1 The District Court found as a fact that ‘‘It 
is practically impossible for any one newspaper 
alone to establish or maintain the organization 
requisite for collecting all of the news of the 
world, or any substantial part thereof; aside 
from the administrative and organization difficul- 
ties thereof, the financial cost is so great that 
no single newspaper acting alone could sus- 
tain it.’’ 

1 INS and UP make so-called ‘‘asset value’ 
contracts under which if another newspaper 
wishes to obtain their press services, the new- 
comer shall pay to the competitor holding the 
UP or INS contract the stipulated ‘‘asset value.’’ 

2 Paramount Famous Corp. v. United States, 
supra, 42, quoted United States v. Colgate & Co., 
250 U. S. 300, 307, to the following effect: ‘‘ ‘The 
purpose of the Sherman Act is to prohibit 
monopolies, contracts and combinations which 
probably would unduly interfere with the free 
exercise of their rights by those engaged, or 
who wish to engage, in trade and commerce—in 
a word to preserve the right of freedom of 
trade! 2 

3 See e. g., 7 U. S. C. 291, 292, as to farm co- 
operatives; 15 U. S. C. 17, as to labor organiza- 
tions. But see also as to the latter, Apex Hosiery 
Co. v. Leader, 310 U. S. 469, 487-498. 


Copyright 1945, Commerce Clearing House, Inc. 


6-21-45 
Report 75 


newspaper, or an exclusive agreement as to 
news between two newspapers in different 
cities. For such trade restraints might well 
be “reasonable”, and therefore not in vio- 
lation of the Sherman Act. Standard Oil Co. 
v. United States, 321 U. S. 1. But however 
innocent such agrecments might be, stand- 
ing alone, they would assume quite a dif- 
ferent aspect if utilized as essential features 
of a program to hamper or destroy competi- 
tion. It is in this light that we must view 
this case. 


[By-Laws Consist of Pooling of Economic 
and News Control Power] 


It has been argued that the restrictive By- 
Laws should be treated as beyond the pro- 
hibitions of the Sherman Act, since the owner 
of the property can choose his associates 
and can, as to that which he has produced 
by his own enterprise and sagacity, efforts 
or ingenuity, decide for himself whether and 
to whom to sell or not to sell. While it is 
true in a very general sense that one can 
dispose of his property as he pleases, he 
cannot “go beyond the exercise of this right, 
and by contracts or combinations, express 
or implied, unduly hinder or obstruct the 
free and natural flow of commerce in the 
channels of interstate trade.” United States 
v. Bausch & Lomb Co., 321 U.S. 707, 722. 
The Sherman Act was specifically intended 
to prohibit independent businesses from be- 
coming “associates” in a common plan which 
is bound to reduce their competitor’s oppor- 


4Jt is argued that the decision in Board of 
Trade v. Christie Grain & Stock Co., 198 U. S. 
236, requires a holding that these arrangements 
are consistent with the Sherman Act. In that 
case, the Board of Trade gathered ‘‘quotations’’ 
of the prices on sales of grain for future delivery 
and sold the ‘‘information’’ under agreements 
forbidding the purchasers to reveal it. The 
Board of Trade filed suit to prevent its pur- 
chasers from breaking this agreement by trans- 
mitting the statistics to a ‘‘bucket shop or place 
where they are used as a basis for bets or illegal 
contracts’, p. 246. It was said in the opinion 
that the statistics were in the nature of a ‘‘trade 
secret.’’ The opinion stated that the Board’s 
collection of statistical information was entitled 
to the protection of the laws; that it had a 
right to keep it to itself, and that it did not 
‘Jose its rights by communicating the result to 
others, even if many, in confidential relations to 
itself, under a contract not to make it public, 
and strangers to the trust will be restrained 
from getting at the knowledge by inducing a 
breach of trust, and using knowledge obtained 
by such a breach.’’ Of course, one who has cre- 
ated or acquired something of value has a gen- 
eral right to use it according to the dictates of 
his own discretion, but this right of ownership 
is measured by the limitations of law, and the 
Sherman Act which obviously restricts the free 
and untrammeled use of property, in the public 
interest, is a clear and pointed instance of the 
non-absolute character of property rights. An 
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tunity to buy or sell the things in which the 
groups compcte. Victory of a member of 
such combination over its business rivals 
achieved by such collective means cannot 
consistently with the Sherman Act or with 
practical, everyday knowledge be attributed 
to mdividual “enterprise and sagacity’; such 
hampering of business rivals can only be 
attributed to that which really makes it pos- 
sible—the collective power of an unlawful 
combination. That the object of sale is the 
creation or product of a man’s ingenuity 
does not alter this principle. Fashion Origi- 
nators Guild, Inc. v. Federal Trade Commis- 
sion, 312 U.S. 457.2% It is obviously fallacious 
to view the By-Laws hercin issued as in- 
stituting a program to encourage and per- 
mit full freedom of sale and disposal of 
property by its owners. Rather, these pub- 
lishers have, by concerted arrangements, 
pooled their power to acquire, to purchase, 
and to dispose of news reports through the 
channels of commerce. They have also pooled 
their economic and news control power and, 
in exerting that power, have entered into 
agreements which the District Court found 
to be “plainly designed in the interest of 
preventing competition.” * 


[Existence of Other News Agencies Does 
Not Save Combination from 
Condemnation | 


It is further contended that since there 
are other news agencies which sell news, it 
is not a violation of the Act for an over- 


argument to the contrary was expressly rejected 
in Fashion Originators’ Guild v, Federal Trade 
Commission, supra, 467, 468. 

Furthermore, the contracts involved in the 
Christie case were ‘‘not relied on as a cause of 
action.’’ This Court found that those contracts 
did not show a purpose to deny sale of the 
statistics to non-members of the Board of Trade. 
Whether such a contractual restriction would 
have violated the Sherman Act, the Court re- 
fused to decide. In the instant case, as we have 
pointed out, both the individual publishers and 
AP have bound themselves to furnish their news 
to each other and to deny it to all others. Two 
later cases repeated the statement as to the 
right of one who gathered statistics to sell them 
on conditions. Neither of them, however, de- 
cided that such restrictive arrangements as ap- 
pear in the instant case would not constitute 
unreasonable restraints of trade. Moorev. N.Y. 
Cotton Exchange, 270 U. S. 593;. Hunt v. N.Y. 
Cotton Huchange, 205 U.S. 322. 

1% Even if additional purposes were involved, 
it would not justify the combination, since the 
Sherman Act cannot ‘‘be evaded by good mo- 
tives. The law is its own measure of right and 
wrong, of what it permits, or forbids, and the 
judgment of the courts cannot be set up against 
it in a supposed accommodation of its policy 
with the good intention of parties, and it may 
be, of some good results.’’ Standard Sanitary 
Mfg. Co. v. United States, 226 U.S. 20, 49. 
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whelming majority of American publishers 
to combine to decline to sell their news to 
the minority. But the fact that an agree- 
ment to restrain trade does not inhibit com- 
petition in all of the objects of that trade 
cannot save it from the condemnation of 
the Sherman Act.” It is apparent that the 
exclusive right to publish news in a given 
field, furnished by AP and all of its mem- 
bers, gives many newspapers a competitive 
advantage over their rivals.’ Conversely, a 
newspaper without AP service is more than 
likely to be at a competitive disadvantage. 
The District Court stated that it was to 
secure this advantage over rivals that the 
By-Laws existed. It is true that the record 
shows that some competing papers have 
gotton along without AP news, but morn- 
ing newspapers, which control 96% of the 
total circulation in the United States, have 
AP news service. And the District Court’s 
unchallenged finding was that “AP is a 
vast, intricately reticulated organization, the 
largest of its kind, gathering news from all 
over the world, the chief single source of 
news for the American press, universally 
agreed to be of great consequence.” 


[“Tndispensability’ Test Rejected] 


Nevertheless, we are asked to reverse 
these judgments on the ground that the evi- 
dence failed to show that AP reports, which 

might be attributable to their own “enter- 
prise and sagacity”’, are clothed “in the 
robes of indispensability.” The absence of 
“indispensability” is said to have been estab- 
lished under the following chain of reason- 
ing: AP has made its news generally avail- 
able to the people by supplying it to a 
limited and select group of publishers in the 
various cities; therefore, it is said, AP and 
its member publishers have not deprived the 
reading public of AP news; all local readers 
have an “adequate access” to AP news, since 
all they need do in any city to get it is to 


1% United States v. Socony-Vacuum Oil Co., Inc., 
supra, 221, 224. 

This Court said in Paramount Famous Corp. v. 
United States, supra, 44, ‘‘In order to establish 
violation of the Sherman Act it is not necessary 
to show that the challenged arrangement sup- 
presses all competition between the parties or 
that the parties themselves are discontented with 
the arrangement. The interest of the public in 
the preservation of competition is the primary 
consideration.’’ Again, in Fashion Originators’ 
Guild v. Federal Trade Commission, supra, 466, 
we said, ‘‘Nor is it determinative in considering 
the policy of the Sherman Act that petitioners 
may not yet have achieved a complete monopoly. 
For ‘it is sufficient if it really tends to that end 
and to deprive the public of the advantages 
which flow from free competition.’ United 
States v, EH. C. Knight Co., 156 U.S. 1, 16; Ad- 
dyston Pipe & Steel Co. v. United States, 175 
U. S. 211, 237." See also Apex Hosiery Co. v. 
Leader, 310 U. S. 465, 485. 
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buy, on whatever terms they can in a pro- 
tected market, the particular newspaper se- 
lected for the public by AP and its members. 
We reject these contentions. The proposed 
“indispensability” test would fly in the face 
of the language of the Sherman Act and all 
of our previous interpretations of it. More- 
over, it would make that law a dead letter 
in all fields of business, a law which Con- 
egress has consistently maintained to be an 
essential safeguard to the kind of private 
competitive business economy this country 
has sought to maintain. 


[Other Cases Compared] 


The restraints on trade in news here were 
no less than those held to fall within the 
ban of the. Sherman Act with reference to 
combinations to restrain trade outlets in the 
sale of tiles, Montague & Co. v. Lowry, 193 
U. S. 38; or enameled iron ware, Standard 
Sanitary Mfg. Co. v. United States, 226 U.S. 
20, 48-49; or lumber, Eastern States Lumber 
Retail Lumber Dealers’ Association v. Umited 
States, 234 U. S. 600, 611; or women’s clothes, 
Fashion Originators’ Guild of America, Inc., 
et al. v Federal Trade Commission, supra; or 
motion pictures, Umited States v. Crescent 
Amusement Co., 323 U. S. 173. Here as in 
the Fashion Originators Guild case, supra, 
465, “the combination is in reality an extra- 
governmental agency, which prescribes rules 
for the regulation and restraint of interstate 
commerce, and provides extra-judicial tribu- 
nals for determination and punishment of 
violations, and thus ‘trenches upon the power 
of the national legislature and violates the 
statute.’ Addyston Pipe & Steel Co. v. Umted 
States, 175 U. S. 211, 242.” By the restric- 
tive By-Laws each of the publishers in the 
combination has, in effect, “surrendered 
himself completely to the control of the 
Association,” Anderson v. Shipowners Assn, 
272 U. S. 359, 362, in respect to the dispo- 
sition of news in interstate commerce. There- 


The District Court pointed out that, ‘‘mo- 
nopoly is a relative word. If one means by it 
the possession of something absolutely necessary 
to the conduct of an activity, there are few ex- 
cept the exclusive possession of some natural 
resource without which the activity is impos- 
sible. Most monopolies, like most patents, give 
control over only some means of production for 
which there is a substitute; the possessor en- 
joys an advantage over his competitors, but he 
can seldom shut them out altogether; his mo- 
nopoly is measured by the handicap he can 
impose. And yet that advantage alone 
may make a monopoly unlawful. It would be 
possible, for instance, to conduct some kind of 
a newspaper without any news service what- 
ever; but nobody will maintain that, if AP were 
the only news service in existence, the members 
could keep it wholly to themselves and reduce 
all other papers to such news as they could 
gather by their own efforts.'’ United States v. 
Associated Press, 52 F. Supp. 362, 371. 
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fore this contractual restraint of interstate 
trade, “designed in the interest of prevent- 
ing competition,” cannot be “one of the nor- 
mal and usual agreements in aid of trade and 
commerce which may be found not to be 
within the [Sherman] Act...” Eastern States 
Lumber Association v. United States, supra, 
612, 613. It is further said that we reach our 
conclusion by application of the “public 
utility” concept to the newspaper business. 
This is not correct. We merely hold that 
arrangements or combinations designated to 
stifle competition cannot be immunized by 
adopting a membership device accomplish- 
ing that purpose. 


[Freedom of the Press] 


Finally, the argument is made that to 
apply the Sherman Act to this association of 
publishers constitutes an abridgment of the 
freedom of the press guaranteed by the First 
Amendment. Perhaps it would be a sufficient 
answer to this contention to refer to the de- 
cisions of this Court in Associated Press v. 
N.L.R.B., supra, and Indiana Farmer’s Guide 
Publishing Co. v. Prairie Farmer Publishing 
Co., 293 U. S. 268. It would be strange indeed 
however if the grave concern for freedom of 
the press which prompted adoption of the 
First Amendment should be read as a com- 
mand that the government was without power 
to protect that freedom. The First Amend- 
ment, far from providing an argument against 
application of the Sherman Act, here pro- 
vides powerful reasons to the contrary. That 
Amendment rests on the assumption that 
the widest possible dissemination of infor- 
mation from diverse and antagonistic sources 
is essential to the welfare of the public, that 
a free press is a condition of a free society. 
Surely a command that the government it- 
self shall not impede the free flow of ideas 
does not afford non-governmental combina- 
tions a refuge if they impose restraints upon 
that constitutionally guaranteed freedom. 
Freedom to publish means freedom for all 
and not for some. Freedom to publish is 
guaranteed by the Constitution, but freedom 
to combine to keep others from publishing is 
not. Freedom of the press from governmental 
interference under the First Amendmegt does 
not sanction repression of that freedom by 
private interests." The First Amendment 
affords not the slightest support for the con- 
tention that a combination to restrain trade 
in news and views has any constitutional 
immunity. 
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[Decree Not Vague or Indefinite] 


_ We now turn to the decree. Having ad- 
judged the By-Laws imposing restrictions 
on applications for membership to be ille- 
gal, the Court enjoined the defendants from 
observing them, or agreeing to observe any 
new or amended By-Law having a like pur- 
pose or effect. It further provided that 
nothmg in the decree should prevent the 
the adoption by the Associated Press of new 
or amended By-Laws “which will restrict 
admission, provided that members in the 
same city and in the same ‘field’ (morning, 
evening or Sunday), as an applicant pub- 
lished in a newspaper in the United States 
of America or its Territories, shall not have 
power to impose, or dispense with, any con- 
ditions upon his admission and that the By- 
Laws shall affirmatively declare that the 
effect of admission upon the ability of such 
applicant to compete with members in the 
same city and ‘field’ shall not be taken into 
consideration in passing upon its applica- 
tion.” Some of appellants argue that this 
decree is vague and indefinite. They argue 
that it will be impossible for the Association 
to know whether or not its members took 
into consideration the competitive situation 
in passing upon applications for member- 
ship. We cannot agree that the decree is 
ambiguous. We assume, with the court be- 
low, that AP will faithfully carry out its 
purpose. Interpreting the decree to mean 
that AP news is to be furnished to competi- 
tors of old members without discrimination 
through By-Laws controlling membership, 
or otherwise, we approve it. 


[Injunction Temporarily Enjoining By-Laws 
and Agreements Justified] 


The Court also held that, taken in con- 
nection with the restrictive clauses on ad- 
missions to membership, those sections of 
the By-Laws violated the Sherman Act 
which prevented service of AP news to non- 
members and prevented AP members from 
furnishing spontaneous news to anyone not 
a member of the Association. It held the 
agreement between AP and the Canadian 
Press, under which AP secured exclusive 
right to receive the news reports of the Ca- 
nadian Press and its members was also, 
when taken in connection with the restric- 
tive membership agreements, in violation of 
the Sherman Act. It declined to hold these 
By-Laws and the agreement with Canadian 


18 It is argued that the decree interferes with 
freedom ‘‘to print as and how one’s reason or 
one’s interest dictates’. The decree does not 
compel AP or its members to permit publication 
of anything which their ‘‘reason’’* tells them 
should not be published. It only provides that 
after their ‘‘reason’’ has permitted publication 
of news, they shall not, for their own financial 
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advantage, unlawfully combine to limit its pub- 
lication. The only compulsion to print which 
appears in the record is found in the By-laws, 
previously set out, which compel members of 
the Association to print some AP news or subject 
themselves to fine or expulsion from membership 
in the Association. 
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Press illegal standing by themselves. It 
consequently enjoined their observance tem- 
porarily, pending AP’s obedience to the 
decree enjoining the restrictive membership 
agreements. The Court’s findings justified 
this phase of its injunction. United States v. 
Bausch & Lomb Optical Co., supra, 724. 


The government has appealed from the 
Court’s refusal to hold each of these last 
mentioned items a violation of the Sherman 
Act standing alone. The government also 
asks that the decree of the District Court 
be broadened, so as permanently to enjoin 
observance of the Canadian Press contract 
and all the challenged By-Laws. It also 
suggests certain specific terms which should 
be added to the decree to assure the com- 
plete eradication of AP’s discrimination 
against competitors of its members. 


[Decision on Government's Appeal] 


The fashioning of a decree in an Anti- 
trust case in such way as to prevent future 
violations and eradicate existing evils, is a 
matter which rests largely in the discretion 
of the Court. United States v. Crescent 
Amusement Co., supra. A full exploration of 
facts is usually necessary in order properly 
to draw such a decree. In this case the 
government chose to present its case on the 
narrow issues which were within the realm 
of undisputed facts. In the situation thus 
narrowly presented we are unable to say 
that the Court’s decree should have gone 
further than it did. Furthermore, the Dis- 
trict Court retained the cause for such fur- 
ther proceedings as might become necessary. 
If, as the government apprehends, the de- 
cree in its present form should not prove 
adequate to prevent further discriminatory 
trade restraints against non-member news- 
papers, the Court’s retention of the cause 
will enable it to take the necessary measures 
to cause the decree to be fully and faithfully 
carried out. 


The judgment in all three cases is 
Affirmed. 


Mr. Justice JAcKson took no part in the 
consideration or decision of this case. 


[Concurring Opinions] 


Mr. Justice DOUGLAS, concurring: I join in 
the opinion of the Court. But in view of the 
broader issues which have been injected into 
the discussion of the case, I add a few words to 
indicate what I deem to be the narrow com- 
pass of the decision. 


Every exclusive arrangement in the business 
or commercial field may produce a restraint of 
trade. A manufacturer who has only one retail 
outlet for his product may be said to restrain 
trade in the sense that other retailers are pre- 
vented from dealing in the commodity. And 
to a degree, the same kind of restraint may be 


found wherever a reporter is gathering news. 
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exclusively for one newspaper. But Standard 
Oil Co. v. United States, 221 U. S. 1, construed 
the Sherman Act to include not every restraint 
but only those which were unreasonable. Start- 
ing from that premise, I assume that it would 
not be a violation of the Sherman Act if a news- 
paper in Seattle and one in New York made an 
agency agreement whereby each was to furnish 
exclusively to the other news reports from his 
locality. 

But such an exclusive arrangement, though 
innocent standing alone, might be part of a 
scheme which would violate the Sherman Act 
in one of two respects. 

(1) It might be a part of the machinery uti- 
lized to effect a restraint of trade in violation 
of §1 of the Act. Cf, United States v. Bausch 
& Lomb Optical Co., 321 U. S. 707. I think the 
exclusive arrangement employed by the Asso- 
ciated Press had such a necessary effect. As 
developed in the opinion of the Court, the by- 
laws of the Associated Press were aimed at the 
competitors of the Associated Press’ members; 
their necessary effect was to hinder or impede 
competition with members of the combination. 
The District Court not only ordered the by-laws 
to be revised; it enjoined continuance of the 
exclusive arrangement until the restraint ef- 
fected by the by-laws had been eliminated. 
That was plainly within its power. For it is 
well settled that a feature of an illegal restraint 
of trade, which is innocent by itself and which 
may be lawfully used if independently estab- 
lished, may be uprooted along with the other 
parts of an illegal arrangement. Hthyl Gaso- 
line Corp, v. United States, 309 U. S. 436, 461; 
United States v, Univis Lens Co., 316 U. S. 241, 
254. We certainly cannot say that the District 
Court abused its discretion in adopting that 
course here as an interim measure pending a 
revision of the by-laws. 

(2) Such an exclusive arrangement as we 
have here might result in the growth of a 
monopoly in the furnishing of news, in the 
access to news, or in the gathering or distribu- 
tion of news. Those are business activities sub- 
ject to the Sherman Act (Farmers’ Guide Co. 
uv. Prairie Co., 293 U. S. 268) as well as other 
Acts of Congress regulating interstate com- 
merce. Associated Press v. National Labor Re- 
lations Board, 301 U. S. 103. The District 
Court found that in its present stage of develop- 
ment the Associated Press had no monopoly 
of that character. Those findings are chal- 
lenged here in the appeal taken by the United 
States. They are not reached in the present 
decision for the reason, discussed in the opin- 
ion of the Court, that they cannot be tried out 
ona ypotion for a summary judgment. The 
decree which we approve does not direct Asso- 
ciated Press to serve all applicants. It goes no 
further than to put a ban on Associated Press’ 
practice of discriminating against competitors 
of its members in the same field or territory. 
That entails not only a discontinuance of the 
practice for the future but an undoing of the 
wrong which has been done. If Associated 
Press, after the effects of that discrimination 
have been eliminated, freezes its membership at 
a given level, quite different problems would 
be presented. Whether that would result in a 
monopoly in violation of § 1 of the Act is dis- 
tinct from the issue in this case. 

Only if a monopoly were shown to exist 
would we be faced with the public utility theory 
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which has been much discussed in connection 
with this case and adopted by Mr. Justice 
Frankfurter. The, decrees under the Sherman 
Act directed at monopolies have customarily 
been designed to break them up or dissolve 
them. See United States v. Crescent Amuse- 
ment Co., 323 U. S. 173. There have been some 
exceptions. Thus in United States v. Terminal 
Railroad Ass’n, 224 U. S. 383, an action was 
brought under the Sherman Act to dissolve a 
combination among certain railraads serving St. 
Louis. The combination had acquired control 
of all available facilities for connecting rail- 
roads on the east bank of the Mississippi with 
those on the west bank. The Court held that 
as an alternative to dissolution a plan should 
be submitted which provided for equality of 
treatment of all railroads. And see United 
States v. Great Lakes Towing Co., 208 Fed. 
733. 747, 217 Fed. 656, appeal dismissed, 245 
U. S. 675. United States v. New England Fish 
Buchange, 258 Fed. 732. Whether that pro- 
cedure would be appropriate in this type of 
case or should await further legislative action 
(cf. Mr. Justice Brandeis’ dissenting opinion, 
International News Service v. Associated Press, 
248 U. S. 215, 248, 262) is a considerable ques- 
tion, the discussion of which should not cloud 
the present decision. What we do today has no 
bearing whatsoever on it. 

Mr. Justice FRANKFURTER, concurring: The 
District Court properly applied the Sherman 
Law in enjoining the defendants from continu- 
ing to enforce the existing by-laws restricting 
membership in the Associated Press, and fur- 
ther enjoining the enforcement of another re- 
strictive by-law forbidding Associated Press 
members to communicate ‘‘spontaneous’’ news to 
non-members. I would sustain the judgment 
substantially for the reasons given below by 
Judge Learned Hand. 52 F. Supp. 362. 


The Associated Press is in essence the com- 
mon agent of about 1300 newspapers in the 
various cities throughout the country for the 
interchange of news which each paper collects 
in its own territory, and for the gathering, 
editing, and distributing of news which these 
member papers cannot collect single-nanded, 
and which requires their pooled resources. The 
historic development of this agency, its world- 
wide seope, the pervasive influence it exerts in 
obtaining and disseminating information, the 
country’s Cependence upon it for news of the 
world—all these are matters of common knowl- 
edge and have been abundantly spread upon 
the records of this Court. Internat’] News Serv. 
uv, Asso. Press, 248 U. S. 215; Associated. Press v. 
Labor Board, 301 U. S. 103. See Desmond, The 
Press and World Affairs (1937) Chapters I, II, 
iil. 

The by-laws in controversy operate in sub- 
stance as a network of agreements among the 
members of the Associated Press whereby they 
mobilize the interest of all against the danger 
of competition to each by a present or future 
rival—to the extent that inability to obtain 
an Associated Press ‘‘franchise’’ is a serious 
factor in the competition between papers in the 
same city. While a member newspaper no 
Jonger has an absolute veto power in the denial 
of facilities of the Associated Press service to a 
rival paper applying for membership, for prac- 
tical purposes there remain effective barriers 
to admission to the Associated Press based 
solely on the grounds of business competition. 
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As Judge Learned Hand has pointed out, the 
abatement in the by-law from a former abso- 
lute veto to a conditional veto against an appli- 
cant competing with an existing member ‘‘by 
no means opened membership to all those who 
would be entitled to it, if the public has an 
interest in its being free from exclusion for 
competitive reasons, and if that interest is 
paramount. Although, as we have said, only a 
few members will have any direct personal in- 
terest in keeping out an applicant, the rest will 
not feel free to judge him regardless of the 
effect of his admission on his competitors. Each 
will know that the time may come when he 
will himself be faced with the application of a 
competitor * * *. A by-law which leaves it 
open to members to vote solely as their self- 
interest may dictate disregards whatever public 
interest may exist.’’ 52 F. Supp. 362, 370-371. 


Indubitably, then, we have here arrangements 
whereby members of the Associated Press bind 
one another from selling local news to non- 
members and exercise power, which reciprocal 
self-interest invokes, to help one another in 
keeping out competitors from membership in 
the Associated Press, with all the advantages 
that it brings to a newspaper. Since the Asso- 
ciated Press is an enterprise engaged in inter- 
state commerce, Associated Press v. Labor 
Board, swpra, these plainly are agreements in 
restraint of that commerce. But ever since the 
Sherman Law was saved from stifling literal- 
ness by ‘‘the rule of reason’’, Standard Oil Co. 
uv. United States, 221 U. S. 1; United States v. 
American Tobacco Co., 221 U. S. 106; it is not 
sufficient to find a restraint. The decisive ques- 
tion is whether it is an unreasonable restraint. 
This depends, in essence, on the significance of 
the restraint in relation to a particular industry. 
Compare Chicago Board of Trade v. United 
States, 246 U.S. 231, 238. 


To be sure, the Associated Press is a coop- 
erative organization of members who are ‘‘en- 
gaged in a commercial business for profit’’. 
Associated Press v, Labor Board, supra at 128. 
But in addition to being a commercial enter- 
prise, it has a relation to the public interest 
unlike that of any other enterprise pursued for 
profit. A free press is indispensable to the 
workings of our democratic society. The busi- 
ness of the press, and therefore the business of 
the Associated Press, is the promotion of truth 
regarding public matters by furnishing the basis 
for an understanding of them. Truth and un- 
derstanding are not wares like peanuts or 
potatoes. And so, the incidence of restraints 
upon the promotion of truth through denial of 
access to the basis for understanding calls into 
play considerations very different from com- 
parable restraints in a cooperative enterprise 
having merely a commercial aspect. I find 
myself entirely in agreement with Judge 
Learned Hand that ‘‘neither exclusively, nor 
even primarily are the interests of the news- 
paper industry conclusive; for that industry 
serves one of the most vital of all general in- 
terests: the dissemination of news from as 
many different sources, and with as many differ- 
ent facets and colors as is possible. That in- 
terest is closely akin to, if indeed it is not the 
same as, the interest protected by the First 
Amendment; it presupposes that right conclu- 
sions are more likely to be gathered out of a 
multitude of tongues, than through any kind 
of authoritative selection. To many this is, and 
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always will be, folly; but we have staked upon 
it our all.’’ 52 F. Supp. 362, 372. 


From this point of view it is wholly irrelevant 
that the Assoctated Press itself has rival news 
agencies. As to ordinary commodities, agree- 
ments to curtail the supply and to fix prices are 
in violation of the area of free enterprise which 
the Sherman Law was designed to protect. The 
press in its commercial aspects is also subject 
to the regulation of the Sherman Law. Far- 
mer’s Guide Co. v. Prairie Co., 293 U. S. 268. 
But the freedom of enterprise protected by 
the Sherman Law necessarily has different 
aspects in relation to the press than in the case 
of ordinary commercial pursuits. The interest 
of the public is to have the flow of news not 


trammeled by the combined self-interest of ° 


those who enjoy a unique constitutional posi- 
tion precisely because of the public dependence 
on a free press. A public interest so essential 
to the vitality of our democratic government 
may be defeated by private restraints no less 
than by public censorship. 


Equally irrelevant is the objection that it 
turns the Associated Press into a ‘‘public 
utility’’ to deny to a combination of newspa- 
pers the right to treat access to their pooled 
resources as though they were regulating mem- 
bership in a social club. The relation of such 
restraints upon access to news and the relation 
of such access to the function of a free press 
in our democratic society must not be ob- 
scured by the specialized notions that have 
gathered around the legal concept of ‘‘public 
utility’’. 


The short of the matter is that the by-laws 
which the District Court has struck down 
clearly restrict the commerce which is con- 
ducted by the Associated Press, and the restric- 
tions are unreasonable because they offend the 
basic functions which a constitutionally guar- 
anteed press serves in our nation. 


[Dissenting Opinions] 
I. 


Mr. Justice MURPHY, dissenting: If it were 
made clear by the undisputed facts that, by 
adopting their by-laws, the members of the 
Associated Press were engaged in a program 
to hamper or destroy competition, I could accept 
the decision reached by the Court. But the 
evidence introduced, in my opinion, falls far 
short of proving such a program and hence the 
decision has grave implications relative to gov- 
ermmental restraints on a free press. 


As I view the situation, the members of the 
Associated Press were entirely within their legal 
rights in forming a cooperative organization 
with facilities for the collection and exchange of 
news and in limiting the membership therein. 
Members of an incorporated society, as a general 
rule, may extend the privilege of membership or 
withhold it on such terms as they see fit. And 
if exclusive access to these facilities and reports 
gave the members of the Associated Press a 
competitive advantage over business rivals who 
were not members, that alone would not make 
the advantage unlawful. In restricting the ad- 
mission of business rivals they were merely 
trying to preserve for themselves an advantage 
that had accrued to them from the exercise of 
business sagacity and foresight. Such an ad- 
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vantage, as I see it, is not a violation of the 
Sherman Act. Nor does this advantage require 
the Associated Press to share its products with 
competitors. Such a doctrine would discourage 
competitive enterprise and would carry the anti- 
trust laws to absurd lengths. In the words of 
the court. below, ‘‘a combination may be within 
its rights, although it operates to the prejudice 
af outsiders whom it excludes.’’ 52 F. Supp. 
362, 369. 

Thus for the first time the Court today uses 
the Sherman Act to outlaw a reasonable competi- 
tive advantage gained without the benefit of any 
of the evils that Congress had in mind when it 
enacted this statute. On the main issue before 
us, the record shows a complete absence of any 
monopoly, domination, price fixing, coercion or 
other predatory practices by which competition 
is eliminated to the injury of the public interest. 
Apex Hosiery Co. v. Leader, 310 U. S. 469, 491- 
501. And the District Court was unable to find 
otherwise. Nothing appears save a large, suc- 
cessful organization which has attempted to pro- 
tect the fruits of its own enterprise from use 
by competitors. To conclude on such evidence 
that the Associated Press has violated the Sher- 
man Act is to ignore the repeated holdings of 
this Court that the purpose of the statute is to 
maintain free competition in interstate com- 
merce and to eliminate only those restraints that 
unreasonably inhibit such competition. 


Ii. 


Today is also the first time that the Sherman 
Act has been used as a vehicle for affirmative 
intervention by the Government in the realm of 
dissemination of information. As the Govern- 
ment states, this is an attempt to remove “‘bar- 
riers erected by private combination against 
access to reports of world news.’’ That news- 
papers and news agencies are engaged in busi- 
ness for profit is beyond dispute. And it is 
undeniable that the Associated Press and other 
press associations can claim no immunity from 
the application of the general laws or of the 
Sherman Act in particular. Associated Press v. 
National Labor Relations Board, 301 U. S. 103, 
132-133. But at the same time it is clear that 
they are engaged in collecting and distributing 
news and information rather than in manufac- 
turing automobiles, aluminum or gasoline. We 
cannot avoid that fact. Nor can we escape the 
fact that governmental action directly aimed at 
the methods or conditions of such collection or 
distribution is an interference with the press, 
however differing in degree it may be from 
governmental restraints on written or spoken 
utterances themselves. 


The tragic history of recent years demonstrates 
far too well how despotic governments may 
interfere with the press and other means of 
communication in their efforts to corrupt public 
opinion and to destroy individual freedom. Ex- 
perience teaches us to hesitate before creating 
a precedent in which might lurk even the 
slightest justification for such interference by 
the Government in these matters. Proof of the 
justification and need for the use of the Sher- 
man Act to liberate and remove unreasonable 
impediments from the channels of news dis- 
tribution should therefore be clear and unmis- 
takable. Only then can the precedent avoid 
being a dangerous one authorizing the use of 
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the Sherman Act for unjustified governmental 
et hee with the distribution of informa- 
on. 

This does not mean that the Associated Press 
is entitled to any preferential treatment under 
the Sherman Act or that the Government must 
meet any higher degree of proof of a statu- 
tory violation when dealing with the press than 
when dealing with’ any other field of commercial 
endeavor. Clear and unmistakable proof of a 
Sherman Act violation, especially where a sum- 
mary judgment procedure is followed, is neces- 
sary in any case. And failure to insist upon 
compliance with that standard of proof is unwise 
under any circumstances. But such a failure has 
unusually dangerous implications when it ap- 
pears with reference to an alleged violation of 
the Act by those who collect and distribute 
information. We should therefore be partic- 
ularly vigilant in reviewing a case of this nature, 
a vigilance that apparently is not shared by 
the Court today. 


As applied to the Sherman Act, this means 
that an allegation by the Government that a 
monopoly or restraint of trade exists in the 
business of collecting and distributing informa- 
tion should be proved by clear evidence after a 
full canvas of all the pertinent facts. Nothing 
should be left to speculation, doubt or surmise. 
Nor can conjectures as to probabilities or in- 
evitable consequences replace proof of the actual 
or potential existence of monopolies or re- 
straints. In other words, before the Government 
is entitled to enjoin a combination or conspiracy 
alleged to be in restraint of news dissemination 
it must be shown by competent evidence that 
such combination or conspiracy has in fact re- 
sulted in restraints or will inevitably produce 
actual restraints in the future. Full opportunity 
should be accorded the parties to cross examine 
and rebut all the evidence adduced on both sides 
of the litigation. Such would be the require- 
ments in any suit under the Sherman Act against 
those who sell food, steel or furniture, and no 
cogent reason is apparent for applying less 
stringent requirements when dealing with the 
business of the press. Indeed, the very nature 
of the newspaper business is a compelling rea- 
son for a strict adherence to these requirements. 
Any possible use of the Sherman Act as a ready 
vehicle for unjustified governmental interference 
in the dissemination of news is thus avoided by 
insistence upon these elemental standards of 
proof and fairness of procedure. The actual and 
potential dangers in any such _ interference 
greatly outweigh any public interest in destroy- 
ing an abandoned, ineffective or abortive scheme 
that appears at first glance to restrain competi- 
tion among newspapers. 

Accordingly I am unable to agree that this 
case should be disposed of in favor of the Gov- 
ernment on a motion for summary judgment. 
The issues are too grave and the possible conse- 
quences are too uncertain not to require the 
Government to prove its case by more probative 
and convincing evidence than it has submitted 
so far. The admitted facts are either incon- 
clusive or definitely lean in favor of the conten- 
tions of the Associated Press. These admitted 
facts, in my estimation, do not constitute such 
clear evidence of an illeged restraint of trade 
as to justify the proposed interference by the 
Government in the Associated Press membership 
rules which underlie the distribution of Asso- 
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ciated Press dispatches. They do not justify the 
conclusion that the Associated Press by-laws on 
their face, and without regard to their past 
effect, will ‘‘necessarily’’ result in unlawful re- 
straints. It may well be that these by-laws will 
restrain trade and ought to be enjoined but I 
am unwilling to reach that conclusion without 
requiring the parties and the court below to 
examine the facts more thoroughly, having in 
mind the dangerous implications inherent in 
this situation and the clarity of proof that the 
Government should present. 


mil. 


The nub of the complaint against the Asso- 
ciated Press is that its by-laws (1) allow dis- 
crimination in the condition of admission based 
upon the factor of an applicant’s competition 
with a present member, and (2) enforce such 
discriminatory exclusion through a non-trading 
agreement among members, an agreement which 
the court below found to be reasonable when 
considered separately. In other words, these 
by-law provisions are said to constitute a com- 
bination for the purpose of excluding competi- 
tors from that part of the market within the 
scope of the agreement and hence be an unrea- 
sonable restraint of trade within the well- 
settled meaning of the Sherman Act. 


It may be conceded that these by-law pro- 
visions on their face are restrictive in nature 
and that their natural effect is to exclude outside 
newspapers from the benefits of Associated Press 
membership. But that concession does not prove 
that these provisions are necessarily so unrea- 
sonable in nature as to be a restraint of the type 
clearly condemned by the Act. They may be 
regarded on this record as nothing more than 
the exercise of a trader’s right arbitrarily to 
choose his own associates and to protect the 
fruits of his own enterprise from use by competi- 
tors. United States v. Colgate & Co., 250 U. S. 
300, 307; International News Service v. Asso- 
ciated Press, 248 U.S. 215, 235. Any frustration 
of competition that might result from such an 
exercise is a normal incident of trade in a 
competitive economy, a lawful objective of busi- 
ness enterprise. Certainly the Sherman Act was 
not designed to discourage men from combining 
their talents and resources in order to outdo 
their rivals by producing better goods and serv- 
ices. It was meant to foster rather than to 
thwart or punish successful competition. Com- 
petitive practices emerge as unreasonable re- 
straints of trade only if they are infused with 
an additional element of unfairness, such as 
monopoly, domination, coercion, price fixing or 
an unreasonable stifling of competition. If there 
is such a factor in this instance, however, it 
lies deep in the unfathomed sea of conflicting 
or unproved facts. 

If it were true that the Associated Press 
monopolizes or dominates the newspaper field, 
these by-law provisions might be found to be 
unreasonable restraints of trade. Then the un- 
fairness of excluding outside newspapers be- 
cause of their competition would be manifest. 
See United States v. Terminal Railroad Assn., 
224 U. S. 383. But the Government makes no 
such claim. In fact, the District Court specifi- 
cally found no evidence of monopoly or domina- 
tion by the Associated Press in the collection 
or distribution of news, the means of trans- 
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mitting the news, or the access to the original 
sources of the news. A brisk rivalry with the 
United Press and the International News Service 
is recognized in these matters. Associated Press 
thus has no power, through the use of its 
by-laws or because of its size, to exclude non- 
members from receiving or obtaining news re- 
ports. In this respect there is no basis for 
concluding that the by-laws will ‘‘necessarily”’ 
restrain trade. 

A point is made of the fact, however, that 
the Associated Press is the largest of the news 
agencies, ranking ‘‘in the forefront in public 
reputation and esteem’’ and constituting ‘‘the 
chief single source of news for the American 
‘press, universally agreed to be of great im- 
portance.’’ A unique value is said to attach to 
Associated Press news reports, growing out of 
the fact that they are furnished by an agency 
composed of and controlled by newspapers repre- 
senting nearly every shade of opinion and 
geographical section of the nation. These char- 
acteristics are claimed to furnish an invaluable 
guaranty that the news will be presented by 
Associated Press with a minimum of political 
and sectional bias. The great size and extent 
of the Associated Press facilities are also pur- 
ported to lend a uniqueness to its reports. 

But there is no evidence in the present state 
of the record that these factors, if they exist, 
make the Associated Press reports so superior 
to those of its rival agencies ds to clothe Asso- 
ciated Press reports in the robes of indispensa- 
bility or that competition by non-members is 
hindered or restrained unnecessarily. Perhaps 
the Government has evidence to that effect which 
should be introduced. In the absence of such 
evidence, however, neither the policy nor the 
language of the Sherman Act penalizes those 
who, by their enterprise and sagacity, have 
formed a news service of the first rank and of 
unique value in the eyes of a considerable por- 
tion of the public. A cooperative organization, 
untinged with any monopolistic or other ob- 
jJectionable hue, is free to exceed its competitors 
in size and excellence without losing its right 
to choose its members and to protect its own 
unique products from the use of others. 

If it were shown that the Associated Press, 
through its by-laws, has stifled or is inevitably 
bound to.stifle competition by non-member news- 
papers in an unreasonable manner, so as to 
injure the public interest, a violation of the 
Sherman Act would be beyond dispute. This ap- 
pears to be the primary basis for the result 
reached by the Court today for it states that 
inability to buy news from the Associated Press 
“can have’’ most serious effects on competing 
newspapers and that they are ‘‘more than likely” 
to be at a competitive disadvantage. But even if 
competitive disadvantage, under some circum- 
stances, is sufficient to prove an unreasonable 
stifling of competition, the Government has as 
yet produced no evidence to support the exist- 
ence or the likelihood of such a disadvantage. 

On the contrary, the evidence submitted by 
the Associated Press and accepted as true by 
the District Court demonstrates that many news- 
papers have flourished without Associated Press 
service and have successfully competed with 
Associated Press members. These proofs also 
indicate that numerous papers actually prefer 
the services of other news agencies to that of 
Associated Press; several of them having actually 
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dropped their Associated Press membership and 
become members of one of the other news 
associations. Moreover, there is a complete lack 
of any relevant proof justifying the conclusion 
that the Associated Press membership policy has 
prevented or hindered the birth of a competing 
newspaper, prevented or hindered the successful 
operation of one, or caused one to be discon- 
tinued. 

Nor does it appear from the record that any 
appreciable segment of the public has been un- 
duly deprived of access to world news through 
inability to read Associated Press dispatches 
in non-member newspapers. Indeed, the very 
presence of Associated Press newspapers in cities 
where there are competing non-members would 
seem to assure the public-of Associated Press 
news at a small cost. The wide-spread service 
of the Associated Press, covering both towns 


‘with and without competing services, is to that 


extent a guarantee of adequate access to its dis- 
patches. 

It is conceivable, of course, that these by-laws 
“can have’? adverse effects upon competition 
and upon the public. But something more than 
a bare possibility should be required before we 
are justified in sanctioning interference by the 
Government with the private dissemination of 
information. There should be clear proof here 
not only of a competitive advantage but also of 
some unfair use of any competitive advantage 
that the Associated Press may possess or proof 
that it is acting so as to stifle competition un- 
reasonably. Evidence of this nature, moreover, 
unless it is undisputed, should be thoroughly 
tested in the crucible of cross examination and 
counter evidence. An issue of this nature de- 
serves more than a summary disposition. 

Thus if it were shown that the Associated 
Press was using its by-laws to fix prices for 
news reports or to coerce non-member news- 
papers in some way, a clear violation of the 
Sherman Act would be proved. Under certain 
circumstances these by-laws conceivably might 
be employed for the purpose of coercing the 
non-members to join the Associated Press, to 
refrain from obtaining news from other sources 
or to cease operations. But no attempt has been 
made by the Government to allege or prove such 
facts and their existence cannot be assumed any 
more than we can presuppose unfair destruction 
of competition in order to justify the decree 
of the court below. 

At the same time, however, most of the cases 
cited in support of the result reached by the 
Court today are relevant only to a situation 
where there is some element of coercion or 
unfairness present. Thus the combination in 
Montague & Co. v. Lowry, 193 U. S. 38, was de- 
signed to force non-members to join as the 
price of being able ‘‘to transact their business 
as they had theretofore done.’’ In Standard 
Sanitary Mfg. Co. v. United States, 226 U. S. 
20, a combination was formed to prohibit sales 
to non-member jobbers, thereby tending to force 
them to join. In Hastern States Retail Lumber 
Dealers’ Assn. v. United States, 234 U. S. 600, re- 
tailers combined and refused to buy from whole- 
salers who sold directly to consumers, as a 
result of which the wholesalers were compelled 
to cease selling at retail. The combination in 
Fashion Originators’ Guild, Inc. v. Federat 
Trade Commission, 312 U. S. 457, organized a 
boycott against those who refused to comply 
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with its program, thus narrowing the market 
and forcing them to cease pirating designs. 
Finally, the combination in United States v. 
Crescent Amusement Co., 323 U. S. 173, used its 
buying power to eliminate competition with 
exhibitors and to acquire a monopoly in the 
areas in question. 


There is thus no direct or authoritative prece- 
dent guiding our decision in this case. None of 
the foregoing cases or any other that could be 
cited justifies us in sanctioning the application 
of the Sherman Act on an unproved assump- 
tion that a particular combination will ‘‘neces- 
sarily’’ and illegally restrain competition in the 
face of overwhelming evidence to the contrary. 
Nor are any of these cases authority for de- 
ciding a Sherman Act case on a motion for 
summary judgment where serious doubts exist 
as to the alleged unreasonableness of the re- 
straint of trade. No case, moreover, bids us to 
sanction an application of the Sherman Act to 
the business of gathering and distributing news 
with our eyes closed to the inevitable implica- 
tions and hazards. 


We stand at the threshold of a previously 
unopened door. We should pause long before 
opening it, lest the path be made clear for 
dangerous governmental interference in the 
future. A decree of the type present in this 
case is not of necessity an undue interference 
by the Government. If it were supported by 
facts, it would be a reasonable and justifiable 
method of liberating non-member newspapers 
from the alleged coercive yoke of the Associated 
Press and of assuring the public of full access 
to the news of the world. But the danger lies 
in approving such a decree without insisting 
upon more proof than yet produced by the 
Government. If unsupported assumptions and 
conjectures as to the public interest and compe- 
tition among newspapers are to warrant a 
relatively mild decree such as this one, they 
will also sustain unjust and more drastic meas- 
ures. The blueprint will then have been drawn 
for the use of the despot of tomorrow. 


Since I am of the opinion that the judgment 
should be reversed and the cause remanded to 
the District Court for further consideration in 
light of the principles I have mentioned, I do 
not deem it necessary to comment in detail on 
the other parts of the decree discussed by the 
Court. At the same time, however, it seems 
only fair to state that on the facts presented 
it is difficult to see any justification for the 
agreement whereby Associated Press is given the 
exclusive right to Canadian Press news reports 
in the United States. Associated Press is there- 
by given an outright monopoly of the only 
available comprehensive news coverage of a 
great nation, no comparable substitute being 
available. The only other matter remaining in 
doubt is the by-law restriction which prevents 
the Associated Press members from making 
their spontaneous local news available to non- 
members and to rival news agencies. The lower 
court appears to have thought this provision 
reasonable when considered apart from the mem- 


1 The argument drawn from the Congressional 
exemption of farmers’ cooperatives from the 
sweep of the Sherman Act falls short since such 
cooperatives often are not mere joint purchasing 
agencies of things needed and used by the mem- 
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bership restriction. On the present state of the 
record I am not prepared to disagree although 
I am inclined to believe that this provision may 
well be shown to be unreasonable. 


Mr. Justice ROBERTS: I think the judgment 
should be reversed, In respect of most of the 
questions involved I might rest on the discus- 
sion by Judge Swan in his dissenting opinion 
in the District Court. The novelty and import- 
ance of the questions, and the summary dis- 
position of them in the court’s opinion, have, 
however, moved me to state my views in detail. 

This case deals with ‘‘news.’’ News is infor- 
mation about matters of general interest. The 
term has been defined as ‘‘a report of a recent 
event.’’ The report may be made to one moved 
by curiosity or to one who wishes to make some 
practical use of it. Newspapers obtain such 
reports and publish them as a part of a busi- 
ness conducted for profit. The proprietor of a 
newspaper, when he employs a person to inquire 
and report, engages personal service, I suppose 
no one would deny that he is entitled to the 
exclusive use of the report rendered as a result 
of the service for which he contracts and pays. 
I suppose that one rendering such service is free 
to contract with his employer that the product 
of his inquiries—the news he furnishes his em- 
ployer—shall be used solely by the employer and 
not imparted to another. 

As I have said, news is the result of effort 
in the investigation of recent events. Every 
newspaper is interested in procuring news of 
happenings in its vicinity, and maintains a staff 
for that purpose. Such news may have some 
value to newspapers published in cities outside 
the locality of the occurrence. I assume that if 
two publishers agreed that each should supply 
a transcript of all reports he received to the 
other, and conditioned their agreement that 
neither would abuse the privilege accorded, by 
giving away or selling what was furnished under 
the joint arrangement, there could be no objec- 
tion under the Sherman Act. I had assumed, 
although the opinion appears to hold otherwise, 
that such an arrangement would not be ob- 
noxious to the Sherman Act because many, 
rather than few, joined in it. I think that the 
situation would be no different if a machinery 
were created to facilitate the exchange of the 
news procured by each of the participants such 
as a partnership, an unincorporated association, 
or a non-profit corporation. 

I assume it cannot be questioned that two or 
more persons desirous of obtaining news may 
agree to employ a single reporter, or a staff of 
reporters, to furnish them news, and agree 
amongst themselves that, as they share the ex- 
pense involved, they themselves will use the 
fruit of the service and will not give it away 
or sell it. Although the procedure has obvious 
advantages, and is in itself innocent, I do not 
know, from the opinion of the court, whether it 
would be held that the inevitable or necessary 
operation, or necessary consequence of such an 
arrangement is to restrain competition in trade 
or commerce and that it is, consequently, ille- 
gal.1 Many expressions in the opinion seem to 


bers, but are marketing agencies which may be 
thought to restrain commerce and tend toward 
monopoly. It was to safeguard the latter sort 
of activity that the exemption was granted. 
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recognize that all AP does is to keep for its 
members that which, at joint expense, its mem- 
bers and employees have produced,—its reports 
of world events. Thus it is said that nonmem- 
bers are denied access to AP news, not, be it 
observed to news, Again it is said that the by- 
laws ‘‘block all newspaper nonmembers from 
any opportunity to buy news from AP or any 
of its publisher members’’; again that ‘‘the erec 
tion of obstacles to the acquisition of member- 
ship... can make it difficult, if not impossible, 
for nonmembers to get any of the news fur- 
nished by AP’. . . , If these expressions stood 
alone as the factual basis of decision we should 
know that the court is condemning a joint enter- 
prise for the production of something—here, 
news copy—which those who produce it intend 
to use for their exclusive benefit. But it is im- 
possible to deduce from the opinion that this is 
the ratio of decision. 

I do not understand that the court’s decision 
fs pitched on the fact that AP is a membership 
corporation. The same result could be attained 
by resort to a multi-party contract, to a part- 
nership, or to an unincorporated association. 
The choice of the form of the cooperative enter- 
price does not affect the nature of the problem 
presented.? 

AP was created to accomplish on a mutual, 
nonprofit, basis the two objects mentioned. Its 
purpose is stated by its charter as ‘‘The collec- 
tion and interchange, with greater economy and 
efficiency, of information and intelligence for 
publication in the newspapers of its members.”’ 
The organization started on a comparatively 
modest basis, to facilitate exchange of news 
reports amongst its members, It has grown into 
a cooperatively maintained news reporting 
agency having, in addition, its own reporters 
and agencies for the collection, arrangement, 
editing, and transmission to its members, of 
news, gathered by its employees, and those of 
others with whom it contracts. 

The question is whether the Sherman Act pre- 
cludes such a cooperative arrangement and ren- 
ders those who participate liable to furnish news 
copy, on equal terms, to all newspapers which 
desire it, as the court belew has held. If so, 
it must be because the joint arrangement con- 
stitutes a contract, combination or conspiracy in 
restraint of trade, or a monopolization, or an 
attempt or combination or conspiracy to monop- 
olize part or all of some branch of interstate 
or international trade or commerce, or is a 
public utility subject to regulation. If AP’s 
activities fall within the denunciation of the 
statute it must be because the members (1) have 
combined with the purpose to restrain trade by 
destroying competition or (2), even though their 
intent was innocent, have set up a combination 

2 “A cooperative enterprise, otherwise free 
from objection, which carries with it no mon- 
opolistic menace, is not to be condemned as an 
undue restraint . , .’’ Appalachian Coals, Inc. 
v. United States, 288 U. S. 344, 373-4. 


8 Prairie Farmers Publishing Co. v. Indiana 
Farmers’ Guide Pub. Co., 88 F. 2d 979, cert. 
denied 301 U. S. 696; rehearing denied 302 U. S. 
773. 


* Board of Trade v. Christie Grain & Stock 
Co., 198 U. S. 236, 251, 252; Hunt v. New York 
Cotton Exchange, 205 U. S. 322, 333; United 
States v. New York C. & S. Exchange, 263 U. S. 
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which either (a) tends unreasonably to restrain, 
or (b) has in fact resulted, in undue and unrea- 
sonable restraint of free competition in trade 
or commerce; or (3) intended and attempted to 
monopolize a part or all of a branch of trade; 
or (4) have created an organization of such 
proportions that in fact it has such a monopoly; 
or (5) have created an agency which the Sher- 
man Act renders a public utility subject to 
regulation notwithstanding the guarantees of 
the First Amendment of the Constitution. 


I am unable to determine on which of such 
possible grounds the judgment of illegality is 
rested. The court’s opinion blends and mingles 
statements of‘ fact, inferences and conclusions, 
and quotations from prior opinions wrested from 
their setting and context, in such fashion that 
I find it impossible to deduce more than that 
orderly analysis and discussion of facts rele 
vant to any one of the possible methods of viola- 
tion of the Sherman Act is avoided, in the view 
that separate consideration would disclose a lack 
of support for any finding of specific wrong- 
doing, But the general principle that nothing 
added to nothing will not add up to something 
holds true in this case. It is a tedious task to 
separate the generalities thus mingled in the 
opinion, but I can only essay it by discussing 
one aspect of the case at a time, 


In limine, it should be remembered that news- 
paper proprietors who are members of AP are 
not, as publishers, in the trade of buying or 
selling news. Their business is the publishing 
of newspapers. In this business they print inter 
alia news, editorial comment, special articles, 
photographs, and advertisements. It has been 
held that a joint effort to obtain advertising to 
be published in all the papers parties to the 
arrangement, at special rates, is not a violation 
of the Sherman Act.? It has been repeatedly 
held by this court that the collection of infor- 
mation on behalf of the membership of an unin- 
corporated association, and the furnishing of 
that information for pay to such perons as the 
association decides shall share it, is not a viola- 
tion of the Sherman Act.‘ I think this is not 
because the exclusive right to use information 
or news copy obtained differs somewhat from 
property rights in tiles or lumber or pipe or 
women’s fashions or motion picture film, I 
think it is because information gathered as the 
result of effort, or of compensation paid the 
gatherer is protected as is property, until pub- 
lished, and that unauthorized publication by an- 
other is a wrong redressible in the same way 
as unauthorized interference with one’s rights 
in tangible property. In the very case of AP, 
this court has so held,5 as has the Attorney 
General of the United States.¢ As the Attorney 


611, 619; Moore v. New York Cotton Exchange, 
270 U.S. 593, 604, 607. 


5 International News Service v. The Associated 
Press, 248 U.S. 205. 


oe it is no violation of the Anti-Trust 
Act for a group of newspapers to form an asso- 
ciation to collect and distribute news for their 
common benefit, and to that end to agree to 
furnish the news collected by them only to each 
other or to the Association; provided that no 
attempt is made to prevent the members from 
purchasing or otherwise obtaining news from 
rival agencies. And if that is true the corollary 
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General has pointed out, this proposition is 

subject to the qualification that there must be 

no purpose to destroy competition or to monop- 

one but with these matters I shall deal here- 
er. 


First. Are the members of AP acting together 
with the purpose of destroying competition? I 
have not discovered any allegation in the com- 
plaint to that effect. The court below has not 
made any such finding. They deny any such 
purpose or intent and yet, as I read passages in 
the court’s opinion, it is now found, on this 
summary judgment record, without a trial, that 
they are, and have been, actuated by such an 
intent. The opinion states ‘‘An agreement or 
combination to follow a course of conduct which 
will necessarily restrain or monopolize a part 
of trade or commerce, may violate the Sherman 
Act whether it be ‘wholly nascent or abortive 
on the one hand or successful on the other.’ ’’ 
I take this statement as suggesting the pleadings 
and proof disclose without contradiction, that 
AP and its members, agreed or combined to re- 
strain trade. There is no such allegation in the 
complaint, and there is not, and cannot be, any 
finding on this record to support the conclusion. 
The cases cited in the opinion of agreements to 
boycott or to drive competitors out of busi- 
ness, or to compel merchants to deal only with 
members of a group are, as will appear, in- 
apposite to the case at bar. The defendants say 
that they merely keep for their own members’ 
use that which their own members’ activity and 
expenditure has produced, We must not confuse 
the intent of the members with the size of their 
organization. These two matters seem to be 
inextricably blended in the court’s treatment of 
the case, but they differ in their nature and as 
a basis for decision. 


But, it may be urged, intent is to be gathered 
from conduct, and those whose actions have in 
fact unduly restrained trade, will not be heard 
to deny the purpose to accomplish the result of 
their conduct. This is sound doctrine, and it 
leads to an inquiry as to the actual imposition 
of prohibited restraints. 


Second. Has the plan, and have the operations 
o” AP the inevitable consequence of restraining 
competition between news agencies or news- 
papers, or have they, and do they now, neces- 
sarily tend to, or, in fact, unreasonably restrain 
such competition? On this question the court 
below made no finding save one of dubious im- 
port. 

It is worth while to quote the finding to which 
the opinion of this court refers. 

“The growth of news agencies has been fos- 
tered to some extent as a result of the restric 
tions of The Associated Press’ services to its 
own members, but other restrictions imposed by 
The Associated Press have hampered and im- 
peded the growth of competing news agencies 
and of newspapers competitive with members of 
The Associated Press.'’ (Italics supplied.) 

The finding is vague for it fails to specify 
what is meant by ‘‘other restrictions.’’ The 
phrase cannot mean the membership restrictions 


must be true, namely, that newspapers desiring 
to form and maintain such an organization may 
determine who shall be and who shall not be 
their associates.’ (Letter of Attorney General 
Gregory of March 12, 1915.) 
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of the by-laws for those are mentioned in the 
preceding clause. Nor does this court’s opinion 
furnish any additional light. 

Not only is the finding attacked, as the court's 
opinion admits, but, in addition, the record 
negatives the sweeping assumptions the court 
indulges respecting the effect of AP’s activities. 

The opinion states ‘‘that [the members] have, 
by concerted arrangements, pooled their power 
to acquire, to purchase, and to dispose of news 
reports through the channels of commerce,’ and, 
in addition, have ‘‘pooled their economic and 
news control power and, in exerting that power, 
have entered into agreements which the District 
Court found to be ‘plainly designed in the inter- 
est of preventing competition.’ ’’ This sentence 
is characteristic of the opinion. In the first 
place, as will later appear, the record presents 
no question of ‘‘purchasing power.’’ One cannot 
purchase the events of history; he can employ 
someone to report them to him. Does the sen- 
tence mean that AP has ‘‘purchased’’ all or most 
of the available reporters in the nation or the 
world? Secondly, the sentence seems to at- 
tribute to AP some sort of monopolization of 
the newspaper publishing business, And, finally, 
it seems to attribute to the court below a finding 
that AP has unduly or unreasonably restrained 
trade. As will appear, the court below made no 
such finding and, because it could not do so, 
Sought another ground on which to base its 
decision. Moreover, the facts assumed are spe- 
cifically denied by the answer, and contradicted 
by the proofs. 

The uncontradicted proofs to which I shall 
later refer show that nonmember publishers 
not only have obtained, and now obtain, com- 
plete and satisfactory news coverage from other 
agencies, but have prospered and grown without 
AP news service. 

It is said in the opinion that the by-laws, as 
obstacles to membership tend to make it difficult 
to obtain news furnished by AP or its members 
and that it is apparent that the exclusive right 
which AP members have gives many newspapers 
a competitive advantage over their rivals. But 
the events of life are open to all who inquire. 
There is no dearth of those willing to inquire 
and report those events, for proper compensa- 
tion. Thus the court must here be holding that 
if a concern gathers from the air, from the 
sunlight, or from the waters of the sea, by its 
effort and ingenuity, something that others have 
not garnered, it must make the results of Its 
activity open to all, for if it sells to some and 
not to others the former will have a competitive 
advantage. The exclusive use of that which is 
thus obtained always, in a sense, gives a com- 
petitive advantage over those less active and en- 
terprising. The opinion seerns to mean that no 
contract, however narrow its effect, however 
innocent its purpose, which in the least degree 
restricts competition,? can survive attack under 
the Sherman Act; that no such concept as a 
reasonable restraint, a restraint limited to the 
legitimate protection of one’s property or busi- 
ness, and limited in space or in time, or affecting 
a few only of all those engaged in a given trade, 


™It was only in this limited sense that the 


court below found that the by-laws limited 
competition. 
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is free of illegality. Is not this to reestablish 
the harsh and sweeping effect attributed to the 
statute in United States v. Trans-Missowri 
Freight Association, 166 U. S. 290, and United 
States v. Joint Traffic Association, 171 U. S. 
505, which was abandoned more than thirty 
years ago, for the view, ever since maintained, 
that the statute merely adopted the common law 
concept of undue and unreasonable restraints of 
trade. If the court is now to revert to the 
harsh and mechanical application of the act 
that every agreement which in any measure 
restrains trade (notwithstanding the truism that 
“every agreement concerning trade . .. re- 
strains’’ ») is illegal, the ruling should be made 
explicit and not left in the realm of speculation. 


The opinion says that the District Court found 
that the by-laws ‘‘contained provisions designed 
to stifle competition in the newspaper publishing 
field.’’ The District Court made no finding and 
reached no conclusion that AP imposed any re- 
straint which was undue or unreasonable, and 
the matter quoted in footnotes 6 and 8 of the 
court’s opinion does not support any such gloss 
as this court places on what the District Court. 
said in its opinions or its formal findings and 
conclusions, as a mere reading will demonstrate. 


If collateral restraints in agreements for the 
sale of a business, and others of like resort, per- 
mitted and enforced at common law, and hereto- 
fore under ‘the Sherman Act ?° as well, are now 
to fall under condemnation, we should know the 
fact. 

The opinion assumes that the competitors of 
AP suffer from an inability to buy news. It is 
replete with intimations that the cooperative ac- 
tivities of AP have, in fact, seriously impeded 
the founding and growth of other news gather- 
ing agencies than AP and its member news 
gathering agencies and other newspapers than 
AP’s member newspapers. They are too many 
for enumeration, but may be illustrated by the 
court’s statement that ‘‘historically, as well as 
presently, applicants who would offer competi- 
tion to old members have a hard road to travel,’’ 
and that ‘‘a newspaper without AP service is 
more than likely to be at a competitive disad- 
vantage.’’ 

These conclusions are without support in the 
record or in the findings of the court below, and 
are unsupported by any finding by this court 
based upon the facts of record. This can be 
demonstrated. 

The findings of the District Court, which this 
court has not modified, criticized, or overruled, 
establish beyond cavil that, despite the fact that 
AP was early in the field and has grown to 
great size, many other reporting agencies have 
been established, and grown in the United States, 
two of which, UP and INS, are now comparable 
to AP “‘in size, scope of coverage and efficiency.”’ 
Additional agencies which furnish substantial 


8 Standard Oil Co. v. United States, 221 U. S. 
1, 59-62; United States v. American Tobacco Co., 
221 U. S. 106, 178-179; United States v. Terminal 
R. Asso., 224 U. S. 383, 394-395; Chicago Board 
of Trade v, United States, 246 U. S. 231, 238-239; 
Maple Flooring Mfrs. Asso, v..United States, 
268 U. S. 563, 582; Appalachian Coals, Inc, v. 
United States, 288 U. S. 344, 359-361, 375, 376-7; 
Sugar Institute v. United States, 297 U. S: 553; 
597-600; Interstate Circuit v. United States, 306 
UZS: 208, 230-232. 
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news reporting services in the national total 
between twenty and thirty. Statistics concern- 
ing them are not included in the record, but it 
is evident that some, singly, furnish substantial 
service, and all, taken together, afford a broad 
coverage in competition with AP, UP and INS, 
widely used in the newspaper world. Their past 
growth, and their opportunity for expansion, 
contradict the assumption that AP has unrea- 
sonably, or in substantial measure, restrained 
free competition, Rather, its success has stimu- 
lated others to enter the fleld and to compete 
with it. 

The District Court found: ‘‘AP does not pre- 
vent or hinder nonmember newspapers from 
obtaining access to domestic and foreign hap- 
pings and events.’’ Newspaper publishers differ 
as to the comparative value of AP and other 
services; many choose one in preference to the 
other; some have relinquished one service and 
acquired the other. Vast newspaper enterprises 
have grown up which depend on services other 
than those furnished by AP. These include 
metropolitan newspapers with circulations run- 
ning from two hundred thousand to over a mil- 
lion. Some which have not used AP reports have 
outstripped competitors who were members of 
INNER 


The uncontradicted evidence and the findings 
of the District Court disclose, amongst others, 
the following significant facts: In 1942 the total 
expenditures of AP and its subsidiaries were 
$12,986,000, those of UP and its affiliates 
$8,628,000 and those of INS and its affiliates 
$9,434,000. Thus two competitors, found by the 
court below to be in every way comparable with 
AP, together expended over $5,000,000 more in 
that year than AP, In the same year AP had 
1,247 domestic and 5 foreign members, UP had 
981 domestic and 391 foreign subscribers to its 
services, and INS, in 1941, 338 domestic news- 
paper subscribers and 3 such foreign subscribers. 
Here again the total subscribers of its two most 
substantial competitors outnumbered AP’s mem- 
bership in both the domestic and the foreign 
field. In the matter of supplying features, news 
pictures, and news to radio stations, UP and INS 
would each appear to have at ledst as many users 
as AP, although the proofs and the findings do 
not afford an accurate measure of comparison. 


Many of the other agencies, as well as UP 
and INS, make contracts with their subscribers 
for the exclusive use of their material in the 
subscriber’s area and field. Both UP and INS 
make what are known as ‘‘asset value’’ contracts 
with their subscribers under the terms of which 
any newspaper in the same area and field must 
pay to the existing subscribers the asset value 
of that subscriber’s contract in order to obtain 
the service. Thus all of these agencies recognize 
that the exclusive right to publish the news fur- 
nished their members or subscribers is valuable. 


® Chicago Board of Trade v._United States, 
supra, 239; Appalachian Coals, Inc, v. United 
States, supra, 361. 

10 Oregon Steam Navigation v. Winsor, 20 
Wall. 64; Cincinnati etc. Packet Co. v. Bay, 200 
Wass 179, 184, 185; United States v. General 
Electric Co., 272 a S. 476; United States v. 
Bausch & Lomb Optical Co., 321 U.S. 707. 
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Neither as respects AP, nor any of the other 
agencies, is there a finding or evidence that such 
provisions work any hindrance or restraint of 
competition as between agencies or newspapers. 

As respects competition between newspapers 
which are members of AP and others, it is 
found that newspapers of large circulation in 
large municipalities, as well as those of medium 
and small circulation, have thriven and grown 
without AP service. The court below said: 
“Upon this motion we must take it as in dispute 
whether the general opinion of the calling is 
that the service of UP {is better than that of AP, 
or vice versa.’’ Newspapers have given up AP 
service for that of its competitors. Many, in 
varying localities and fields, not only belong 
to AP but patronize one or more of the other 
Services, including UP and INS, Some of the 
largest and most powerful newspapers in the 
nation have grown to be such without AF serv- 
ice; not an instance is cited where a proposed 
newspaper was unable to start, or has been 
compelled to suspend, publication for lack of it. 
The record contradicts the assertion in the 
court’s opinion that the proof demonstrates ‘‘the 
net effect is seriously to limit the opportunity 
of any new paper to enter these cities.’’ No 
finding in these terms was made by the District 
Court. A great bulk of the material tendered 
by the defendants runs counter to the conclusion 
and certainly, in a summary judgment proceed- 
ing, to draw such a conclusion from the aver- 
ments pro and con of the pleadings and 
affidavits, is to ignore what this court has said 
is permissible in such a proceeding. 


The court below has found that ‘‘at the pres- 
ent time, access to the news reports of one or 
more of AP, UP, or INS is essential to the 
successful conduct of any substantial newspaper 
serving the general reading public.’’ (Italics 
supplied.) It is true also that the District Court 
found, referred to these three agencies, that ‘‘of 
the three news agencies . . . AP ranks in the 
forefront in public reputation and esteem,’’ 
whatever this may mean. It it means that it 
is thought the best of the three, this would not 
seem to advance the argument. If it means that 
AP is the largest of the three in expenditures, 
this also is true but irrelevant. Whatever the 
significance of the finding, it certainly is nota 
finding that AP has restricted or limited com- 
petition either between news agencies or news- 
papers. 

In another aspect of the issue of restrain, the 
opinion ignores important facts. While it cor- 
rectly states that, in the daily morning field, 
AP embraces 81% in number and 96% in circula- 
tion, it fails to state that UP services such 
newspapers representing 40% in number and 64% 
in circulation. Again, in respect of the daily 
evening field, whereas AP members represent 
59% in number and 77% in circulation, UP ac- 
counts for 45% in number and 65% in circulation. 
It will be seen that there is duplication because 
many newspapers take more than one of the 
existing services. Thus, as of 1941, of the 373 
domestic morning English language dailies,— 
with a total circulation of 15,849,132,—152, with 
a total circulation of 10,701,498, were subscribers 
of UP and 55, with a total circulation of 
4,149,929, were subscribers of INS; and, of 
the 1,480 domestic daily evening English lan- 
guage newspapers,—with a total circulation of 
19,616,674,—664, with a total circulation of 
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16,781,020, were subscribers of UP and 206, with 
a total circulation of 8,608,180, were subscribers 
of INS. 

The record indicates that, in the large, the 
events reported by the leading agencies are 
the same; the differences between the reports 
being in the way they are written, Inability to 
peruse an AP report, therefore, does not mean 
than the reader fails to obtain knowledge of 
what is happening, but of a particular reporter's 
account of the event. 

Finally, the record contains affidavits which 
must, on the motion for summary judgment, be 
taken as true, of twenty-three persons who are 
in the newspaper business, These are too lengthy 
to quote. In general the testimony was to this 
effect: Ten said the UP service was adequate 
and complete; thirteen said that AP service was 
not necessary to the success of a newspaper; 
one said that a newspaper was at no competi- 
tive disadvantage through lack of AP service; 
and five testified their papers to which AP mem- 
bership was open, elected to use competing 
services. As of September 1941 more than 600 
domestic newspapers which were subscribers 
of UP were not members of AP. The fact is 
that AP does not attempt to restrain its mem- 
bers from taking services from other agencies. 
It is little wonder that the District Court re- 
frained from finding that AP had unduly or 
unreasonably restrained competition between 
news agencies or newspapers. 

I conclude, therefore, tnat there is no justifica- 
tion for a holding that the operations of AP 
must inevitably result, or that its activities have 
in fact resulted, in any undue and unreasonable 
restraint of free competition in any branch of 
trade or commerce. 


Third. Have AP and its members intended, 
or attempted, to monopolize a branch of trade? 
As I have already pointed out, the events hap- 
pening in the world are as open to all men as 
the air or the sunlight. The only agency re- 
quired to report them is a human being who will 
inquire. Surely the supply of reporters is not 
less difficult to monopilize than the events to 
be reported. 

The court below reached conclusions as to 
monopoly which were required by the record: 


“AP does not monopilize or dominate the 
furnishing of news reports, news pictures, or 
features to newspapers in the United States. 


AP does not monopolize or dominate access to 
the original source of news. 


AP does not monopolize or dominate transmis- 
sion facilities for the gathering or distribution 
of news reports, news pictures, or features.’’ 


If the opinion of this court means to suggest 
that while the news can be gathered by any- 
one, because no one has, or can have, a mo- 
nopoly of the events of history, AP monopolizes 
the services of those who report news which its 
energies and efforts have employed and trained, 
(which is not shown) then, I submit, we have 
a new concept of monopolization, namely, that 
where some person, out of materials open to 
all, creates his own product, by hiring persons 
to produce it, that person may not determine to 
whom he will sell and from whom he will with- 
hold the product. Such a concept can only be 
justified on the public utility theory upon which 
the court below proceeded, of which I shall 
say something later. 
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In spite of the quoted conclusions of the Dis- 
trict Court (and no facts are cited in this 
court’s opinion which negative their accuracy), 
I must take it that the court intends to hold 
that the pleadings and proofs disclose, without 
question, an intent or attempt to monopolize. 


I have quoted the finding made below that 
AP does not prevent or hinder nonmember 
newspapers from obtaining access to domestic 
or foreign news. The facts and figures I have 
cited above indicate no intent or attempt to 
absorb the entire field of news gathering and 
reporting, to exclude all others from the field, 
or to take over the entire field, to the end that 
no newspaper or combination of newspapers can 
obtain reports of the news. Paragraph 3 of the 
complaint charges an attempt to monopolize a 
part of trade and commerce and a combination 


and conspiracy to monopolize the same. The 
answer specifically denies the allegation. The 
amazing growth of competing agencies, and 


their size, would seem to indicate that any such 
supposed intent or attempt had been ill served 
by the operations of AP. At all events, there 
is no room in a summary judgment proceeding, 
based on the facts of record, for any such 
finding, 


Fourth. Have the defendants created an or- 
ganization of such proportions as in fact to 
monopolize any part of trade or commerce? In 
answering the inquiry I need do little more 
than refer to the facts already summarized. 
The opinion seeks support for a holding of 
monopolization, by referring to a finding of the 
District Court, in these words: 


“AP is a vast, intricately, reticulated organi- 
zation, the largest of its kind, gathering news 
from all over the world, the chief single source 
of news for the American press, universally 
agreed to be of great consequence.”’ 


It may be conceded that the descriptive adjec- 
tives are not ill chosen, but the record would 
support a like finding with reference to UP 
and INS, save for the phrases ‘‘largest of its 
kind’, and ‘‘chief’’, And, upon a full trial, 
it may well be that evidence produced would 
induce significant findings with respect to size 
and organization of other existing news agen- 
cies. Until now it has been unquestioned that 
size alone does not bring a business organization 
within the condemnation of the Sherman Act.4 
And any consideration as to size would equally 
hold true whether the defendant is a single cor- 
poration dealing with many persons in trade 
or commerce or an instrumentality set up by 
a number of business enterprises to serve them 
all on a co-operative basis. The argument of the 
Government seems to assume that UP and INS, 
independent corporations, in spite of their size, 
are not monopolies or attempts to monopolize 
because they deal at arms length with their 
patrons whereas there is something sinister 
about AP because it deals on the same terms 
with its own members. I cannot perceive how, 
if AP falis within the denunciation of the stat- 
ute, UP and INS do not equally, and by the 
same test. No significant feature of the prac- 
tices of the one is absent in those of the others. 


11 United States v, U. 8. Steel Corp., 251 U.S. 


417, 451; United States v. International Har- 
vester Co., 274 U. S. 693, 707. 
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Fifth. The court’s opinion, under the guise 
of enforcing the Sherman Act, in fact renders 
AP a public utility subject to the duty to serve 
all on equal terms. This must be so, despite 
the disavowal of any such ground of decision. 
The District Court made this public utility 
theory the sole basis of decision, because it was 
unable to find support for a conclusion that 
AP either intended or attempted to, or in fact 
did, unreasonably restrain trade or moncpolize 
or attempt to monopolize all or any part of any 
branch of trade within the decisions of this 
court interpreting and applying the Sherman 
Act. Realizing the lack of support for any 
other, the Government urges that the District 
Court’s ground of decision is sound and that 
this court should adopt it. Judge Swan, in his 
dissent below, has sufficiently disposed of this 
point,12 and I refer to his opinion, in which I 
concur, without quoting or paraphrasing it. 

Suffice it to say that it is a novel application 
of the Sherman Act to treat it as legislation 
converting an organization, which neither re- 
strains trade nor monopolizes it, nor holds itself 
out to serve the public generally, into a public 
utility because it furnishes a new sort of illumi- 
nation—literary as contrasted with physical— 
by pronouncing a fiat that. the interest of con- 
sumers—the reading public—not that of com- 
peting news agencies or newspaper publishers— 
requires equal service to all newspapers on the 
part of AP and that a court of equity, in the 
guise of an injunction, shall write the requisite 
regulatory statute. This is government by in- 
junction with a vengeance, 

Moreover it is to make a new statute by court 
decision. The Sherman Act does not deal with 
public utilities as such. They may violate the 
Act, as May persons engaged in private business. 
But that Act never was intended and has never 
before been thought to require a private cor- 
poration, not holding itself out to serve the 
public, whose operations neither were intended 
to nor tended unreasonably to restrain or mo- 
nopolize trade, to fulfill the duty incident to a 
public calling, of serving all applicants on 
equal terms, 

For myself, I prefer to entrust regulatory 
legislation of commerce to the elected repre- 
sentatives of the people instead of freezing it 
in the decrees of courts less responsive to the 
public will. I still believe that ‘‘the courts are 
without authority either to declare such policy 
or, when it is declared by the legislature, to 
override it.’’ 3% 


But more, the courts are unfit instruments to 
make and implement such policy. A wise judge 
has said in a case brought by AP to redress 
the alleged wrong of INS in ‘‘pirating’’ AP’s 
news.14 

“Courts are ill-equipped to make the investi- 
gations which should precede a determination 
of the limitations which should be set upon any 
property right in news or of the circumstances 
under which news gathered by a private agency 
should be deemed affected with a public interest. 
Courts would be powerless to prescribe the 
detailed regulations essential to full enjoyment 
of the rights conferred or to introduce the ma- 


12 52 F, Supp. 375. 

38 Nebbia v. New York, 291 U. S. 502, 537. 

14 Internat’?! News Serv. v. Asso. Press, 248 
U, 5. 215, 267. 
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chinery required for enforcement of such regu- 
Jations. Considerations such as these should 
lead us to decline to establish a new rule of 
law in the effort to redress a newly-disclosed 
wrong, although the propriety of some remedy 
appears to be clear.’’ 

The considerations which led to the conclusion 
are persuasively stated in the preceding pages 
of the cited opinion. 

The opinion asserts that, whatever the court 
below has said, this court does not adopt its 
reasons for the decree entered, but sustains its 
action upon the basis of restraint and monopoly 
violative of a prohibitory law. I think, how- 
ever, this is too superficial a conclusion. The 
fact remains, as the court below concedes, that 
the role essayed ‘‘is ordinarily ‘legislative.’ ’’ 

From now on AP is to operate under the 
tutelage of the court. It is ordered to submit 
for approval a revision of its by-laws, and, 
unless the court approves the changes, it is to 
be restrained from contracting with its members 
that they shall not disclose the news it fur- 
nishes, and from continuing its existing con- 
tract relations with a Canadian news agency, 
both of which are held, in and of themselves 
and apart from the alleged illegalities of the 
by-laws, innocent and legal. However the by- 
laws may be amended, and whatever judicial 
blessing may be given the new text, it is cer- 
tain that every refusal to deal with any news- 
paper will evoke a fresh exercise of the judicial 
guardianship. Lawful practices may be threat- 
ened with injunction, as they are in the present 
decree, as a lever to compel obedience in some 
respect thought important by the court. 

The decree may well result not in freer com- 
petition but in a monopoly in AP or UP, or 
in some resulting agency, and thus force full 
and complete regimentation of all news service 
to the people of the nation. The decree here 
approved may well be, and I think threatens to 
be, but a first step in the shackling of the press, 
which will subvert the constitutional freedom to 
print or to withhold, to print as and how one’s 
reason or one’s interest dictates. When that 
time comes, the state will be supreme and free- 
dom of the state will have superseded freedom 


Court Decisions 
Hunt et al. v. Crumboch 


57,859 


of the individual to print, being responsible 
before the law for abuse of the high privilege. 


It is not protecting a freedom but confining it 
to prescribe where and how and under what 
conditions one must impart the literary product 
of his thought and research. This is fettering 
the press, not striking off its chains. 


The existing situation with respect to radio 
points the moral of what I have said. In that 
field Congress has imposed regulation because, 
in contrast to the press, the physical channels 
of communication are limited, and chaos would 
result from unrestrained and unregulated use 
of such channels. But in imposing regulation, 
Congress has refrained from any restraint on 
ownership of news or information or the right 
to use it. And any regulation of this major 
source of information, in the light of the con- 
stitutional guarantee of free speech, should be 
closely and jealously examined by the courts. 


The court goes far afield in citing Associated 
Press v. National Labor Relations Board, 301 
U. S. 103, and Indiana Farmers Guide v. Prairie 
Farmer Publishing Co., 293 U. S. 268, as justify- 
ing the decree. Apart from the fact that the 
policy and the implementing regulation involved 
in the Associated Press case was that declared 
by Congress, not court made, it is plain from 
the opinion that the freedom to publish or to 
refrain from publishing, the control of its news 
by AP and the entire conduct of its business, 
save only its duty to deal with employees as 
a class was untouched.'* In the Farmers Guide 
case all that was decided was that the news- 
papers there in question were engaging in inter- 
state commerce and that newspapers, like other 
business enterprises, can violate the Sherman 
Act by unreasonably restraining or monopoliz- 
ing commerce in more than one state. I should 
be the last to deny the correctness of these 
propositions. But, as I have already said, when 
that case came to be retried, it was found that 
the concert of action in joint solicitation of 
advertising and granting a reduced rate for it 
if placed in all the journals in the combination 
violated none of the provisions of the Act.17 

The CHIEF JUSTICE joins in this opinion. 


[7 57,385] Edward A. Hunt and Robert A. Hunt, co-partners trading as Hunt’s Motor 
Freight and Food Products Transport v. Edward Crumboch, Joseph E. Grace, William F. 


Kelleher, et al. 


In the Supreme Court of the United States. No. 570. October Term, 1944. June 18, 1945. 
On Writ of Certiorari to the United States Circuit Court of Appeals for the Third 


Circuit. 


Refusal of truck drivers, acting in concert, to accept employment with petitioner motor 
trucking company, and refusal of the truck drivers’ association to admit to membership in 
the association anyone who worked for petitioner motor trucking company, thereby making 
it impossible for petitioner to continue in business profitably, do not constitute violations 
of the Sherman Anti-Trust Act, and a judgment for defendant truck drivers is affirmed 
in a suit for an injunction and treble damages. It is not a violation of the Act for laborers 
in combination to refuse to work. The fact that their refusal is due to personal antagonism 


against petitioner is immaterial. 


See the Sherman Act annotated, Vol. 1,  1280.101, 1280.152, 1280.535. 
ee ee eee ee ee ee ee oe ee 


15 52 F, Supp. 370. 
16 See 301 U.S. 132-3. 
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Affirming 143 Fed. (2d) 902, reported at {[ 57,273, ante. 
For petitioners: Peter P. Zion, Philadelphia, Pa. 
For respondents: Wm. A. Gray, Francis Thomas Anderson, and Walter Stein, Phila- 


delphia, Pa. : 


[Question] 


Mr. Justice Brack delivered the opinion 
of the Court: The question here is whether 
an organization of laboring men violated 
the Sherman Act, as amended, 26 Stat. 209, 
38 Stat. 730, by refusing to admit to mem- 
bership petitioner’s employees, and by re- 
fusing to sell their services to petitioner, 
thereby making it impossible for petitioner 
profitably to continue in business. 


[Facts] 


For about fourteen years prior to 1939, the 
petitioner, a business partnership engaged 
in motor trucking, carried freight under a 
contract with the Great Atlantic & Pacific 
Tea Co. (A & P). Eighty-five percent of 
the merchandise thus hauled by petitioner 
was interstate, from and to Philadelphia, 
Pennsylvania. The respondent union, com- 
posed of drivers and helpers, was affiliated 
with other A. F. of L. unions whose mem- 
bers worked at loading and hauling of 
freight by motor truck. In 1937 the respond- 
ent union called a strike of the truckers 
and haulers of A & P in Philadelphia for 
the purpose of enforcing a closed shop. The 
petitioner, refusing to unionize its business, 
attempted to operate during the strike. 
Much violence occurred. One of the union 
men was killed near union headquarters, and 
a member of the petitioner partnership was 
tried for the homicide and acquitted. A & P 
and the union entered into a closed shop 
agreement, whereupon all contract haulers 
working for A & P, including the petitioner, 
were notified that their employees must join 
and become members of the union. All of 
the other contractor haulers except petitioner 
either joined the union or made closed shop 
agreements with it. The union, however, 
refused to negotiate with the petitioner, and 
declined to admit any of its employees to 
membership. Although petitioner’s services 
had been satisfactory, A & P, at the union’s 
instigation, cancelled its contract with peti- 
tioner in accordance with the obligations 
of its closed shop agreement with the union. 
Later, the petitioner obtained a contract with 
a different company, but again at the union’s 
instigation, and upon the consummation of 
a closed shop contract by that company 
with the union, petitioner lost that contract 
and business. Because of the union’s re- 
fusal to negotiate with the petitioner and 
to accept petitioner’s employees as members, 
the petitioner was unable to obtain any 
further hauling contracts in Philadelphia. 
The elimination of the petitioner’s service 
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did not in any manner affect the interstate 
operations of A & P or other companies. 


[Rulings of Lower Courts] 


The petitioner then instituted this suit in 
a federal district court against respondents, 
the union and its representatives, praying 
for an injunction and asking for treble dam- 
ages. Demurrers to the complaint were 
overruled, the case was tried, findings of 
fact were made, and the district court ren- 
dered a judgment for the respondents on 
the ground that petitioner had failed to 
prove a cause of action under the Anti-trust 
laws. 47 F. Supp. 571. The Circuit Court of 
Appeals affirmed, holding that the fact that 
respondents’ actions had caused petitioner to go 
out of business was not such a restraint of 
interstate commerce as would be actionable 
under the Sherman and Clayton Acts. 143 
F, 2d 902. We granted certiorari because 
of the questions involved concerning the 
responsibility of labor unions under the 
Anti-trust laws. 


[Permissible Limits of Labor Activities Under 
Anti-Trust Laws] 


The “destruction” of petitioner’s business 
resulted from the fact that the union mem- 
bers, acting in concert, refused to accept 
employment with the petitioner, and refused 
to admit to their association anyone who 
worked for petitioner. The petitioner’s loss 
of business is ‘therefore analogous to the 
case of a manufacturer selling goods in inter- 
state commerce who fails in business because 
union members refuse to work for him. Had 
a group of petitioner’s business competitors 
conspired ‘and combined to suppress peti- 
tioner’s business by refusing to sell goods 
and services to it, such a combination would 
have violated the Sherman Act. Binderup 
v. Pathe Exchange, 263 U. S. 291, 312; Fash- 
ton Originators’ Guild et al. v. Federal Trade 
Commission, 312 U. S. 457. <A labor union 
which aided and abetted such a group would 
have been equally guilty. Allen Bradley Co. 
et al. v. Local Union No. 3, I. B. E. W.., this 
day decided. The only combination here, 
however, was one of workers alone and what 
they refused to sell petitioner was their labor. 


It is not a violation of the Sherman Act 
for laborers in combination to refuse to 
work. They can sell or not sell their labor 
as they please, and upon such terms and 
conditions as they choose, without infringing 
the Anti-trust laws. Apex Hosiery Co. v. 
Leader, 310 U. S. 469, 502-503. A worker 
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is privileged under congressional enactments, 
acting either alone or in concert with his 
fellow workers, to associate or to decline 
to associate with other workers, to accept, 
refuse to accept, or to terminate a relation- 
ship of employment, and his labor is not 
to be treated as “a commodity or article of 
commerce.” Clayton Act, 38 Stat. 730, 731; 
Norris-LaGuardia Act, 47 Stat. 70; See also 
American Foundries v. Tri-City Council, 257 
U. S. 184, 209. It was the exercise of these 
rights that created the situation which caused 
the petitioner to lose its hauling contracts 
and its business. 


[Empbloyers’ Contentions] 


It is argued that their exercise falls within 
the condemnation of the Sherman Act, be- 
cause the union members’ refusal to accept 
employment was due to personal antagonism 
against the petitioner arising out of the 
killing of a union man. But Congress in 
the Sherman Act and the legislation which 
followed it manifested no purpose to make 
any kind of refusal to accept personal em- 
ployment a violation of the Anti-trust laws. 
Such an application of those laws would be 
a complete departure from their spirit and 
purpose. Cf. Apex Hosiery Co. v. Leader, 
supra, 512; Allen Bradley v. Local Union No. 
3,1. B. E. W., supra. Moreover “So long as a 
union acts in its self-interest and does not com- 
bine with non-labor groups, the licit and the 
illicit under § 20 are not to be distinguished 
by any judgment regarding the wisdom or 
unwisdom, the rightness or wrongness, the 
selfishness or unselfishness of the end of 
which the particular union activities are the 
means.” United States v. Hutcheson, 312 
UeS:219" 2322 


It is further argued that the concerted 
refusal of union members to work for peti- 
tioner must be held to violate the Sherman 
Act because petitioner’s business was “an 
instrumentality of interstate commerce.” See 
United States v. Trans-Missouri Freight 
Ass’n., 166 U. S. 290, 312. Acceptance of 
this contention would imply that workers do 
not possess the same privileges to choose or 
reject employment with interstate carriers 
as with other businesses. The entire history 
of congressional legislation, including the 
Railway Labor Act, 48 Stat. 1185, belies 
this argument. 
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Finally, it is faintly suggested that our 
decisions in Steele v. L. & N. R. Co., 323 
U.S. 192; Tunstall v. Brotherhood, 323 U. S. 
210, and Wallace Corp. v. Labor Board, 323 
U. S. 248, require that we hold that re- 
spondents’ conduct violated the Sherman 
Act. Those cases stand for the principle 
that a bargaining agent owes a duty not to 
discriminate unfairly against any of the group 
it purports to represent. But if the record 
showed such discrimination against em- 
ployees here, it would not even tend to 
show a violation of the Sherman Act. Con- 
gress has indicated no purpose to make a 
union’s breach of duty to employees in a 
collective bargaining group, an infraction of 
the Sherman Act. 


[Conclusion and Ruling] 


The controversy in the instant case, be- 

tween a union and an employer, involves 
nothing more than a dispute over employ- 
ment, and the withholding of labor services. 
It cannot therefore be said to violate the 
Sherman Act, as amended. That Act does 
not purport to afford remedies for all torts 
committed by or against persons engaged 
in interstate commerce. 
“The maintenance in our federal system of a 
proper distribution between state and national 
governments of police authority and of remedies 
private and public for public wrongs is of far- 
reaching importance. An intention to disturb 
the balance is not lightly to be imputed to 
Congress.”’ 


Apex Hosiery Co. v. Leader, 310 U. S. 469, 
513. Whether the respondents’ conduct 
amounts to an actionable wrong subjecting 
them to liability for damages under Penn- 
sylvania law is not our concern, 


Affirmed. 


[Dissenting Opinions] 


Mr. Justice ROBERTS: I think the judgment 
should be reversed. 

The issue presented in this case, in my judg- 
ment, lies wholly outside and beyond any prece- 
dent to be found in the decisions of this court, 
and certainly so as to Apex Hosiery Co. v. 
Leader, 310 U. S. 469 on which the court relies. 

There was a labor dispute as to unionization 
between motor carriers and the union repre- 
senting employes. The record demonstrates 
that the dispute involved in this case was no 
part of that labor dispute but an off-shoot of it; 
not involving wages, unionization, closed shop, 
hours or other conditions of work. 


1Dorchy v. Kansas, 272 U. S. 306, 311, cited 
here in dissent, has no relevancy to the issues 
before us. In that case Dorchy was convicted of 
calling a strike to énforce a state claim contrary 
to state law. He attacked the state law on the 
ground that the right to strike was guaranteed 
by the Fourteenth Amendment. This Court re- 
jected Dorchy’s constitutional contention with 
the statement that ‘‘Neither the common law 
nor the Fourteenth Amendment, confers the 
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absolute right to strike.’’? The Court had no 
reason in the Dorchy case to consider the Clay- 
ton Act, which as we decided in the Hutcheson 
case does recognize an absolute right of em- 
ployees to work or cease working according to 
their own judgments. That which Congress has 
recognized as lawful, this Court has no constitu- 
tional power to declare unlawful, by arguing 
that Congress has accorded too much power to 
labor organizations. 
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The union, in an effort to organize the em- 
ployes of motor carriers, resorted to a strike. 
The petitioners resisted unionization. During 
the ensuing disorder a man was shot. The union 
officials attributed the killing to one of the 
petitioners. In fact he was acquitted by a Jury. 
The respondents decided to punish him. The 
respondents having succeeded in unionizing the 
industry in Philadelphia the petitioners could 
continue in their business of interstate carriage 
only by having their men join the union and 
by signing a closed shop contract. The union 
determined to punish petitioners by refusing to 
sign a contract with them and by forbidding the 
members of the union to work for them. There 
is no suggestion in the record that they did 
so because of any labor conditions or considera- 
tions, or that petitioners’ men would not- join 
the union, or that union men would not work 
with them, if they did join. It is hardly an 
accurate description of their attitude to say that 
the union men decided not to sell their labor 
to the petitioners. They intended to drive peti- 
tioners out of business as interstate motor car- 
riers, and they succeeded in so doing. 

The petitioners, for fourteen years, had been 
carriers of merchandise in interstate commerce. 
The union compelled A. & P., their principal 
patron, to break its contract with them and to 
discharge them from further serving it. The 
union frustrated efforts of petitioners to obtain 
contracts with other shippers. 

The petitioners had been, and were at the 
time, in competition with other similar interstate 
carriers. The sole purpose of the respondents 
was to drive petitioners out of business in that 
field. This they accomplished. Thus they re- 
duced competition between interstate carriers by 
eliminating one competitor from the fleld. The 
conspiracy, therefore, was clearly within the 
denunciation of the Sherman Act, as one in- 
tended, and effective, to lessen competition in 
commerce, and not within any immunity con- 
ferred by the Clayton Act. 

The CHIEF JUSTICE, Mr. Justice FRANK- 
FURTER and Mr. Justice JACKSON join in this 
opinion. 

Mr. Justice JACKSON, dissenting: The Court 
concedes that if business competitors alone or 
in combination with labor had conspired to 
drive petitioners out of business by refusing 
goods or services, competitors and labor or- 
ganization would have violated the Sherman 
Act. The only question then is whether re- 
spondent is exempted from the prohibition of 
the Act. It is hard to see how this union is 
excused from the terms of the Act when in the 
Allen-Bradley case we hold that labor unions 
even though furthering their members’ inter- 
ests as wage earners violate the Act when they 
combine with business to do the things pro- 
hibited by the Act. There, too, labor performed 
its part of the conspiracy by denying or threat- 
ening to deny labor to employers. But in that 
case we hold that no absolute immunity is 
granted by the statute, and that because of its 
purpose and its association, the labor union vio- 
lated the Act. Here too the purpose of the re- 
spondent union is such as to remove the union’s 
activities from the protection of the Clayton 
and Norris-LaGuardia Acts. 

We say in the Allen-Bradley case that, since a 
labor dispute existed, the refusal of the union to 
work would not have violated the Sherman Act 
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if it had acted alone, In that case, the Court 
reviews fully the conflicting policies expressed in 
those Acts intended to preserve competition and 
in those which permit labor organizations to 
pursue their objectives. Those statutes which 
restricted the application of the Sherman Act 
against unions were intended only to shield the 
legitimate objectives of such organizations, not 
to give them a sword to use with unlimited im- 
munity. The social interest in allowing workers 
to better their condition by their combined bar- 
gaining power was thought to outweigh the 
otherwise undesirable restriction on competition 
which all successful union activity necessarily 
entails. But there is no social interest served 
by union activities which are directed not to the 
advantage of union members but merely to 
capricious and retaliatory misuse of the power 
which unions have simply to impose their will 
on an employer. 

The Apex case is authority only for the prin- 
ciple that a labor organization which employs 
its power for recognized purposes does not vio- 
late the Sherman Act, unless its purpose is to 
affect and it does affect competition in the mar- 
keting of goods and services. That case says 
nothing of the direct destruction of competition 
in interstate commerce, as an end in itself, 
which the respondent union here effectuated. It 
explicitly declares that to some extent labor 
unions are subject to the Sherman Act. Apex 
Hosiery Co. v. Leader, 310 U. S. 469, 489. Much 
of what we said in American Medical Ass’n v. 
United States, 317 U. S. 519, is applicable here, 
although that case did not involve a labor union: 
“The petitioners did not represent present or 
prospective employes. Their purpose was to 
prevent anyone from taking employment under 
Group Health. They were interested in the 
terms and conditions of the employment only 
in the sense that they desired wholly to prevent 
Group Health from functioning by having any 
employes. Their objection was to its method 
of doing business. Obviously there was no dis- 
pute between Group Health and the doctors it 
employed or might employ in which petitioners 
were either directly or indirectly interested.” 
And in that case, we held the Clayton and 
Norris-LaGuardia Acts inapplicable and sus- 
tained convictions under the Sherman Act. It 
can hardly be said that merely because respond- 
ent is a labor union, for that reason alone a 
labor dispute is involved in the present case. 

Respondents contend that, in any event, their 
conduct is not prohibited by the Sherman Act 
because prices within the field were not affected 
and the public did not suffer. Appalachian Coals 
v. United States, 288 U. S. 344, and similar cases 
refusing to apply the Sherman Act held that 
certain practices were permissihle because they 
did not restrain competition in the industry as 
a whole, although they did restrain competition 
among the parties to the agreement. But there 
is a difference between being a party to con- 
sensual restriction of competition within a seg- 
ment of an industry and being forced out of the 
industry entirely. Competition within the field 
has been lessened by the elimination of one of 
the companies engaged therein. Of course it 
cannot be said on this record that the destruc- 
tion of petitioner’s business substantially af- 
fected market conditions in the services which 
petitioner was engaged in rendering. Cf. Apex 
Hosiery Co. v. Leader, supra at 512. But, even 
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assuming that such an effect is necessary, the 
Court does not distinguish between the situa- 
tion presented in this case and a case in which 
a union by similar methods and with similar 
motives would drive out of business a company 
whose demise would affect prices in the field. 
With this decision, the labor movement has 
come full circle. The working man has struggled 
along, the fight has been filled with hatred, and 
conflict has been dangerous, but now workers 
may not be deprived of their livelihood merely 
because their employers oppose and they favor 
unions. Labor has won other rights as well, 
unemployment compensation, old-age benefits 
and, what is most important and the basis of all 
its gains, the recognition that the opportunity 
to earn his support is not alone the concern of 
the individual but is the problem which all or- 
ganized societies must contend with and con- 
quer if they are to survive. This Court now 
sustains the claim of a union to the right to 
deny participation in the economic world to an 
employer simply because the union dislikes him. 
This Court permits to employees the same arbi- 
trary dominance over the economic sphere which 
they control that labor so long, so bitterly and 
so rightly asserted should belong to no man. 
Strikes aimed at compelling the employer to 
yield to union demands are not within the Sher- 


man Act. Here the employer has yielded, and 
the union has achieved the end to which all 
legitimate union pressure is directed and limited. 
The union cannot consistently with the Sherman 
Act refuse to enjoy the fruits of its victory and 
deny peace terms to an employer who has uncon- 
ditionally surrendered. 


Mr. Justice Brandeis, for a unanimous Court, 
held that a union cannot lawfully strike for an 
unlawful purpose. ‘‘The right to carry on busi- 
ness—be it called liberty or property—has value. 
To interfere with this right without just cause is 
unlawful. The fact that the injury was inflicted 
by a strike is sometimes a justification. But a 
strike may be illegal because of its- purpose, 
however orderly the manner in which it is con- 
ducted. To collect a stale claim due to a fellow 
member of the union who was formerly em- 
ployed in the business is not a permissible pur- 
pose.’’ Dorchy v. Kansas, 272 U. S. 306, 311. 
No more permissible is an exaction of privately- 
determined punishment for alleged murder. 
And being unlawful, union activities of this kind 
are not protected by the Clayton and Norris- 
LaGuardia Acts. 


The CHIEF JUSTICE and Mr. Justice FRANK- 
FURTER join in this opinion. 


( 57,386] Allen Bradley Company, et al. v. Local Union No. 3, International Brother- 


hood of Electrical Workers, et al. 


In the Supreme Court of the United States. 702. October Term, 1944. June 18, 1945. 
On Writs of Certiorari to the United States Circuit Court of Appeals for the Second 


Circuit. 


The same labor union activities may or may not be in violation of the Sherman Anti- 


Trust Act, dependent upon whether unions act alone or in combination with non-labor 
groups, since activities which come within the exemptions of the Clayton and Norris- 
LaGuardia Acts when the unions act alone are outside the scope of those exemptions when 
the union aids and abets groups of business men in violating the Sherman Act. The ex- 
emptions of tlhe Clayton and Norris-LaGuardia Acts, immunizing certain union activities, 
are special exemptions to a general legislative plan. All the anti-trust legislation was 
enacted with the primary objective of preserving business competition and of proscribing 
business monopoly, and Congress never intended that unions could, consistently with the 
Sherman Act, aid and abet non-labor groups to create business monopolies and to control 
the marketing of goods and services. 


See the Sherman Act annotated, Vol. 1, 
annotated, Vol. 1, {| 2040. 


When businessmen entered into a combination with the intention and effect of re- 
straining trade in a metropolitan area, of monopolizing the supply of electrical equipment 
in the area to the exclusion of equipment manufactured in and shipped from other states, 
and of controlling its price and discriminating between would-be customers, the combina- 
tion violated Sections 1 and 2 of the Sherman Anti-Trust Act, which outlaw combinations 
in restraint of trade among the several states and make it unlawful to monopolize, or to 
attempt to monopolize, or to combine with any other person to monopolize any part of 
the trade among the several states. The participation of labor unions in the combination 
was not operative to make the combination a lawful one, even though the unions partici- 
pated only in order to further their own interests as wage earners. A business monopoly 
is no less such because a union participates, and such participation is a violation of the Act. 


See the Sherman Act annotated, Vol. 1, f| 1220.211. 


In the absence of a combination between a union and groups of business men, the 
Clayton Act grants immunity from prosecution under the Sherman Anti-Trust Act to 
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unions which seek to accomplish their objectives through threats that unless their em- 
Rloyers buy their goods from local manufacturers, the union workers would terminate 
their employment and cease to perform work for them, through their recommending, 
advising, or persuading others by peaceful and lawful means” not to patronize sellers of 
articles which are boycotted by the unions, and through a strike to enforce such a union 
boycott. 


See the Sherman Act annotated, Vol. 1, | 1280.175. 


It would not be a violation of the Sherman Anti-Trust Act for a labor union, acting 
alone without any combination with non-labor groups, to obtain, as a natural consequence 
of its union activities, a bargaining agreement in which employers undertake not to pur- 
chase goods manufactured by companies which do not employ members of the union. 
But where a union combines with contractors and manufacturers, and a bargaining agree- 
ment, instead of standing alone, is but one element in a far larger program, in which the 
contractors and manufacturers united with one another to monopolize all the business in 
a metropolitan area, to bar all other business men from that area, and to charge the public 
prices above a competitive level, a situation is created which is not included within the 
exemptions of the Clayton and Norris-LaGuardia Acts and falls within the prohibitions 
of the Sherman Anti-Trust Act. A union and its members do not come within the ex- 
emptions merely because their actions are prompted by their desire to further their interests 
as wage earners. 


See the Sherman Act annotated, Vol. 1, {| 1280.175, 1280.275; and the Clayton Act annotated, 
Vol. 1, | 2040. 


The immunities granted to unions under the exemptions of the Clayton and Norris- 
LaGuardia Acts leave unions free to engage in conduct which restrains cormmerce. Sub- 
stantially all, if not all, of the normal peaceful activities of labor unions are thereby lifted 
out of the prohibitions of the Sherman Anti-Trust Act, even though many labor union 
activities substantially interrupt the course of trade. The desirability of such an exemption 
is a question for the determination of Congress. Congress evidently concluded that the 
chief objective of the anti-trust legislation, preservation of business competition, could be 
accomplished by applying the legislation primarily only to those business groups which 
are directly interested in destroying competition. 

See the Sherman Act annotated, Vol. 1, { 1280.175, 1280.275; and the Clayton Act annotated, 
Vol. 1, {1 2040. 


When a labor union and its members and agents violated the Sherman Anti-Trust Act 
by combining with contractors and with manufacturers of goods to restrain competition 
and to monopolize the marketing of such goods, the union and its members and agents 
should be enjoined only from those prohibited activities in which the union engaged in 
combination with non-labor groups. It would be improper to restrain the union, if not 
acting in concert with non-labor groups, from doing the very things that the Clayton Act 
specifically permits unions to do, namely “from terminating any relation of employment, 
or from ceasing to perform any work or labor . or from ceasing to patronize .. . 
any party to such dispute, or from recommending, advising, or persuading others by 
peaceful and lawful means to do so.” 


See the Sherman Act annotated, Vol, 1, {| 1650.275. 


Reversing 145 Fed. (2d) 215, reported at 57,293, ante, and remanding the cause 
to the U. S. District Court. 


For petitioner: Walter Gordon Merritt, Burgess Osterhout, and Hyler Connell, New 
Nork, NERY. 
For resporident: Harold Stern and George Rosling, New York, N. Y. 


[Question ] with employers and with manufacturers of 


Mr. Justice Brack delivered the opinion 
of the Court: The question presented is 
whether it is a violation of the Sherman 
Anti-trust Act’ for labor unions and their 
members, prompted by a desire to get and 
hold jobs for themselves at good wages and 
under high working standards, to combine 


126 Stat. 209; 50 Stat. 693. 
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goods to restrain competition in, and to 
monopolize the marketing of, such goods. 


[Holdings Below] 


Upon the complaint of petitioners and 
after a lengthy hearing the District Court 
held that such a combination did violate the 
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Sherman Act, entered a declaratory judg- 
ment to that effect, and entered an injunc- 
tion restraining respondents from engaging 
in a wide range of specified activities. 41 
F. Supp. 727, 51 F. Supp. 36. The Circuit 
Court of Appeals reversed the decision and 
dismissed the cause, holding that combina- 
tions of unions and business men which re- 
strained trade and tended to monopoly were 
not in violation of the Act where the bona 
fide purpose of the unions was to raise 
wages, provide better working conditions, 
and bring about better conditions of em- 
ployment for their members. 145 F. 2d 215. 
The Ninth Circuit Court of Appeals having 
reached a contrary conclusion in a similar 
case, 144 F. 2d 546, we granted certiorari in 
both cases. 


[Summary of Facts] 


The facts were sufficiently set out in the 
Opinions below and need not be detailed 
again. The following summary will suffice 
for our purposes. 

Petitioners are manufacturers of electrical 
equipment. Their places of manufacture are 
outside of New York City, and most of them 
are outside of New York State as well. 
They have brought this action because of 
their desire to sell their products in New 
York City, a market area that has been 
closed to them through the activities of re- 
spondents and others. 


Respondents are a labor union, its officials 
and its members. The union, Local No. 3 
of the International Brotherhood of Elec- 
trical Workers, has jurisdiction only over 
the metropolitan area of New York City. 
It is therefore impossible for the union to 
enter into a collective bargaining agreement 
with petitioners. Some of petitioners do 
have collective bargaining agreements with 
other unions, and in some cases even with 
other locals of the I. B. E. W. 


Some of the members of respondent union 
work for manufacturers who produce elec- 
trical equipment similar to that made by 
petitioners; other members of respondent 
union are employed by contractors and work 
on the installation of electrical equipment, 
rather than in its production. 


The union’s consistent aim for many years 
has been to expand its membership, to ob- 
tain shorter hours and increased wages, and 
to enlarge employment opportunities for its 
members. To achieve this latter goal—that 


is, to make more work for its own members 
—the union realized that local manufacturers, 
employers of the local members, must have 
the widest possible outlets for their product. 
The union therefore waged aggressive cam- 
paigns to obtain closed shop agreements 
with all local electrical equipment manufac- 
turers and contractors, Using conventional 
labor union methods, such as strikes and 
boycotts, it gradually obtained more and 
more closed shop agreements in the New 
York City area. Under these agreements, 
contractors were obligated to purchase 
equipment from none but local manufac- 
turers who also had closed shop agreements 
with Local No. 3; manufacturers obligated 
themselves to confine their New York City 
sales to contractors employing the Local’s 
members. In the course of time, this type 
of individual employer-employee agreement 
expanded into industry-wide understandings, 
looking not merely to terms and conditions 
of employment but also to price and market 
control. Agencies were set up composed of 
representatives of all three groups to boy- 
cott recalcitrant local contractors and manu- 
facturers and to bar from the area equip- 
ment manufactured outside its boundaries. 
The combination among the three groups, 
union, contractors, and manufacturers, be- 
came highly successful from the standpoint 
of all of them. The business of New York 
City manufacturers had a phenomenal 
growth, thereby multiplying the jobs avail- 
able for the Local’s members. Wages went 
up, hours were shortened, and the New 
York electrical equipment prices soared, to 
the decided financial profit of local con- 
tractors and manufacturers. The success is 
illustrated by the fact that some New York 
manufacturers sold their goods in the pro- 
tected city market at one price and sold 
identical goods outside of New York at a 
far lower price. All of this took place, as the 
Circuit Court of Appeals declared, “through 
the stifling of competition”, and because the 
three groups, in combination as “co-part- 
ners”, achieved “a complete monopoly which 
they used to boycott the equipment manu- 
factured by the plaintiffs.” Interstate sale 
of various types of electrical equipment has, 
by this powerful combination, been wholly 
suppressed. 
[Problem] 


Quite obviously, this combination of busi- 
ness men has violated both Sections (1) and 
(2) of the Sherman Act,’ unless its conduct 


2 Sections 1 and 2 provide in part as follows: 

“See. 1. Every contract, combination in the 
form of trust or otherwise, or conspiracy, in re- 
straint of trade or commerce among the several 
States, or with foreign nations, is hereby de- 
clared to be illegal. ... 


Trade Regulation Reports 


“Sec. 2. Every person who shall monopolize, 
or attempt to monopolize, or combine or con- 
spire with any other person or persons, to 
monopolize any part of the trade or commerce 
among the several States, or with foreign na- 
tions, shall be deemed guilty of a misdemeanor, 
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is immunized by the participation of the 
union. For it intended to and did restrain 
trade in and monopolize the supply of elec- 
trical equipment in the New York City area 
to the exclusion of equipment manufactured 
in and shipped from other states, and did 
also control its price and discriminate be- 
tween its would-be customers. Apex Hosiery 
Co. v. Leader, 310 U. S. 469, 512-513. Our 
problem in this case is therefore a very 
narrow one—do labor unions violate the 
Sherman Act when, in order to further their 
own interests as wage earners, they aid and 
abet business men to do the precise things 
which that Act prohibits? 


[Conflicting Interpretations of Sherman 
Act Prior to 1914] 


The Sherman Act as originally passed 
contained no language expressly exempting 
any labor union activities. Sharp contro- 
versy soon arose as to whether the Act ap- 
plied to unions. One viewpoint was that the 
only evil at which Congress had aimed was 
high consumer prices achieved through 
combinations looking to control of markets 
by powerful groups; that those who would 
have a great incentive for such combinations 
would be the business men who would be 
the direct beneficiaries of them; therefore, 
the argument proceeded, Congress drafted 
its law to apply only to business combina- 
tions, particularly the large trusts, and not 
to labor unions or any of their activities as 
such. Involved in this viewpoint were the 
following contentions: that the Sherman Act 
is a law to regulate trade, not labor, a law 
to prescribe the rules governing barter and 
sale, and not the personal relations of em- 
ployers and employees; that good wages and 
working conditions helped and did not 
hinder trade, even though increased labor 
costs might be reflected in the cost of 
products; that labor was not a commodity; 
that laborers had an inherent right to accept 
or terminate employment at their own will, 
either separately or in concert; that to en- 
force their claims for better wages and 
working conditions, they had a right to re- 


fuse to buy goods from their employer or 
anybody else; that what they could do to aid 
their cause, they had a right to persuade 
others to-do; and that the Anti-trust laws de- 
signed to regulate trading were unsuitable to 
regulate employer-employee relations and 
controversies. The claim was that the 
history of the legislation supported this line 
of argument.’ 


The contrary viewpoint was that the Act 
covered all classes of people and all types of 
combinations, including unions, if their ac- 
tivities even physically interrupted the free 
flow of trade or tended to create business 
monopolies, and that a combination of 
laborers to obtain a raise in wages was itself 
a prohibited monopoly. Federal courts 
adopted the latter view and soon applied the 
law to unions in a number of cases.* In- 
junctions were used to enforce the Act 
against unions. At the same time employers 
invoked injunctions to restrain labor union 
activities even where no violation of the 
Sherman Act was charged. 


Vigorous protests arose from employee 
groups. The unions urged congressional 
relief from what they considered to be two 
separate, but partially overlapping evils— 
application of the Sherman Act to unions, 
and issuance of injunctions against strikes, 
boycotts and other labor union weapons. 
Numerous bills to curb injunctions were 
offered. Other proposed legislation was in- 
tended to take labor unions wholly outside 
any possible application of the Sherman Act. 
All of this is a part of the well known history 
of the era betwéen 1890 and 1914.5 


[Objective of Clayton Act] 


To amend, supplement and strengthen the 
Sherman Act against monopolistic business 
practices, and in response to the complaints 
of the unions against injunctions and ap- 
plication of the Act to them, Congress in 
1914 passed the Clayton Act. Elimination 
of those “trade practices” which injuriously 
affected competition was its first objective.” 


3 For a comprehensive discussion of the his- 
tory of the Sherman Act, see 51 Cong. Rec. 
13661-13668, 63rd Cong., 2nd Sess. And see /bid., 
13969-13971, 14013-14016, 14020-14023. See also 
Berman, Labor and The Sherman Act (1930), 
pp. 1-98; Mason, Organized Labor and The Law, 
Chapters 7 & 8; Gompers, ‘‘The Sherman Law. 
Amend It Or End It’’, American Federationist, 
Vol. 17, No. 3, March, 1910, pp. 197, 202. For 
prior discussions in this Court of the dominant 
concern of Congress to protect consumers from 
business combinations, see United States v. 
Trans-Missouri Freight Assn., 166 U. S. 290; 
Standard Oil Co. v. United States, 221 U. S. 1; 
Apex Hosiery Co. v. Leader, 310 U. S. 469; 
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eo States v. Underwriters’ Assn., 322 U. S. 
Soe 

4 See note 3, supra. See also 51 Cong. Rec. 9068- 
9077; 9081-9091; United States v. Amalgamated 
Counsel, 54 F. 994 (1893); Waterhouse et al. v. 
Comer, 55 F. 149 (1893); United States v. Debs 
et al., 64 F. 724 (1894); Loewe v. Lawler, 208 
U. S. 274, 235 U. S. 522, And see Appendix to 
Berman, op. cit., supra. 

5 See authorities cited in footnotes 3 and 4, 
supra. And see Frankfurter and Greene, The 
Labor Injunction (1930); Berman, op, cit. supra, 
pp. 99-117, 

38 stat. 730. 

™Senate Report No. 698, 63rd Con., 2nd Sess. 
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Each section of the measure prohibiting 
such trade practices contained language 
peculiarly appropriate to commercial trans- 
actions as distinguished from labor union 
activities, but there is no record indication in 
anything that was said or done in its passage 
which indicates that those engaged in busi- 
ness could escape its or the Sherman Act’s 
prohibitions by obtaining the help of labor 
unions or others. That this bill was intended 
to make it all the more certain that competi- 
tion should be the rule in all commercial 
transactions is clear from its language and 
history. 


[Effect of Clayton Act on Labor Unions] 


In its treatment of labor unions and their 
activities the Clayton Act pointed in an op- 
posite direction. Congress in that Act re- 
sponded to the prolonged complaints *® 
concerning application of the Sherman law 
to labor groups by adopting Section 6,° for 
this purpose, and also drastically to restrict 
the general power of federal] courts to issue 
labor injunctions, Section 20 was adopted. 
Section 6 declared that labor was neither a 
commodity nor an article of commerce, and 
that the Sherman Act should not be “con- 
strued to forbid the existence and operation 
of labor, agricultural, or horticultural organ- 
izations instituted for the purposes of mutual 
help. . . .” Section 20 limited the power of 
courts to issue injunctions in a case “involv- 
ing or growing out of a labor dispute over 
terms or conditions of employment. . . .” It 
declared that no restraining order or injunc- 
tion should prohibit certain specified acts, 
and further declared that no one of these 
specified acts should be “held to be viola- 
tions of any law of the United States.” This 
Act was broadly proclaimed by many as 
labor’s “Magna Carta”, wholly exempting 
labor from any possible inclusion in the 

8 Ibid., 10-12. 

® Section 6 reads as follows: ‘‘That the labor 
of a human being is not a commodity or article 
of commerce. Nothing contained in the anti- 
trust laws shall be construed to forbid the exist- 
ence and operation of labor, agricultural, or 
horticultural organizations, instituted for the 
purposes of mutual help, and not having capital 
stock or conducted for profit, or to forbid or 
restrain individual members of such organiza- 
tions from lawfully carrying out the legitimate 
objects thereof; nor shall such organizations, or 
the members thereof, be held or construed to 
be illegal combinations or conspiracies in re- 
straint of trade, under the antitrust laws.” 

10 Section 20 reads in part as follows: ‘“‘And 
no such restraining order or injunction shall 
prohibit any person or persons, whether singly 
or in concert, from terminating any relation of 
employment, or from ceasing to perform any 
work or labor, or from recommending, advising, 
or persuading others by peaceful means so to 
do; or from attending at any place where any 
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Anti-trust legislation; others, however, 
strongly denied this. 

This Court later declined to interpret the 
Clayton Act as manifesting a congressional 
purpose wholly to exempt labor unions from 
the Sherman Act. Duplex Co. v. Deering, 
254 U. S. 443; Bedford Cut Stone Co. v. Four- 
neymen Stone Cutters Assn., 274 U.S. 37. In 
those cases labor unions had engaged in a 
secondary boycott; they had boycotted 
dealers, by whom the union members were 
not employed, because those dealers insisted 
on selling goods produced by the employers 
with whom the unions had an existing con- 
troversy over terms and conditions of em- 
ployment. This Court held that the Clayton 
Act exempted labor union activities only in- 
sofar as those activities were directed against 
the employees’ immediate employers and that 
controversies over the sale of goods by 
other dealers did not constitute “labor dis- 
putes” within the meaning of the Clayton 


Act. 


[Effect of Norris-La Guardia Act] 


Again the unions went to Congress. They 
protested against this Court’s interpretation, 
repeating the arguments they had made 
against application of the Sherman Act to 
them. Congress adopted their viewpoint, at 
least in large part, and in order to escape the 
effect of the Dupiex and Bedford decisions,” 
passed the Norris-La Guardia Act, 47 Stat. 
71. That Act greatly broadened the meaning 
this Court had attributed to the words “labor 
dispute”, further restricted the use of in- 
junctions in such a dispute, and emphasized 
the public importance under modern eco- 
nomic conditions of protecting the rights of 
employees to organize into unions and to 
engage in “concerted activities for the pur- 
pose of collective bargaining or other mutual 
aid and protection.” This congressional pur- 


such person or persons may lawfully be, for the 
purpose of peacefully obtaining or communicat- 
ing information, or from peacefully persuading 
any person to work or to abstain from working; 
or from ceasing to patronize or to employ any 
party to such dispute, or from recommending, 
advising, or persuading others by peaceful and 
lawful means so to do; or from paying or giving 
to, or withholding from, any person engaged in 
such dispute, any strike benefits or other 
moneys or things of value; or from peaceably 
assembling in a lawful manner, and for lawful 
purposes; or from doing any act or thing which 
might lawfully be done in the absence of such 
dispute by any party thereto; nor shall any of 
the acts specified in this paragraph be consid- 
ered or held to be violations of any law of the 
United States.”’ 

1 Milk Wagon Drivers’ Union, Local No. 753 
v. Lake Valley Farm Products, Inc., 311 U. S. 
91; New Negro Alliance vw, Sanitary Grocery 
Co., 303 U.S. 552. 
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pose found further expression in the Wag- 
ner Act, 49 Stat. 449. 


[Apex Hosiery Case] 


We said in Apex Hosiery Co. v. Leader, 
supra, 448, that labor unions are still subject 
to the Sherman Act to “some extent not de- 
fined”. The opinion in that case, however, 
went on to explain that the Sherman Act 
“was enacted in the era of ‘trusts’ and of 
‘combinations’ of businesses and of capital 
organized and directed to control of the mar- 
ket by suppression of competition in the 
marketing of goods and services, the mo- 
nopolistic tendency of which had become a 
matter of public concern”; that its purpose 
was to protect consumers from monopoly 
prices, and not to serve as a comprehensive 
code to regulate and police all kinds and 
types of interruptions and obstructions to 
the flow of trade. This was a recognition of 
the fact that Congress had accepted the argu- 
ments made continuously since 1890 by 
groups opposing application of the Sherman 
Act to unions. It was an interpretation com- 
manded by a fair consideration of the full 
history of anti-trust and labor legislation. 


[Hutcheson Case] 


United States v. Hutcheson, 312 U. S. 219, 
declared that the Sherman, Clayton, and 
Norris-La Guardia Act must be jointly con- 
sidered in arriving at a conclusion as to 
whether labor union activities run counter to 
the anti-trust legislation. Conduct which 
they permit is not to be declared a violation 
of federal law. That decision held that the 
doctrine of the Duplex and Bedford cases was 
inconsistent with the congressional policy 
set out in the three “interlacing statutes.” 


[Two Congressional Policies to Reconcile] 


The result of all this is that we have two 
declared congressional policies which it is 
our responsibility to try to reconcile. The 
one seeks to preserve a competitive business 
economy; the other to preserve the rights of 
labor to organize to better its conditions 
through the agency of collective bargaining. 
We must determine here how far Congress 
intended activities under one of these poli- 
cies to neutralize the results envisioned by 
the other. 

“Tt has been argued that no labor disputes 
existed. The argument is untenable. We do not 
have here, as we did in Columbia River Packers’ 
Association v. Hinton, 315 U. S. 143, a dispute 
between groups of business men revolving solely 
around the price at which one group would sell! 
commodities to another group. On the contrary, 
Local No, 3 is a labor union and its spur to 
action related to wages and working conditions. 
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[Means Lawful Apart from Combination] 


Aside from the fact that the labor union 
here acted in combination with the contrac- 
tors and manufacturers, the means it adopted 
to contribute to the combination’s purpose 
fall squarely within the “specified acts” de- 
clared by Section 20 not to be violations of 
federal law.” For the union’s contribution to 
the trade boycott was accomplished through 
threats that unless their employers bought 
their goods from local manufacturers the 
union laborers would terminate the “relation 
of employment” with them and cease to per- 
form “work or labor” for them; and through 
their “recommending, advising, or persuad- 
ing others by peaceful and lawful mearfs” not 
to “patronize” sellers of the boycotted elec- 
trical equipment. Consequently, under our 
holdings in the Hutcheson case and other 
cases which followed it, had there been no 
union-contractor-manufacturer combination 
the union’s actions here, coming as they did 
within the exemptions of the Clayton and 
Norris-La Guardia Acts, would not have 
been violations of the Sherman Act. We pass 
to the question of whether unions can with 
impunity aid and abet business men who are 
violating the Act. 


[Combinations of Unions with Non-Labor 
Groups| 


On two occasions this Court has held that 
the Sherman Act was violated by a combina- 
tion of labor unions and business men to 
restrain trade.“ In neither of them was the 
Court’s attention sharply called to the crucial 
questions here presented. Furthermore, both 
were decided before the passage of the Nor- 
ris-La Guardia Act, and prior to our holding 
in the Hutcheson case. It is correctly argued 
by respondents that these factors greatly 
detract from the weight which the two cases 
might otherwise have in the instant case. See 
United States v. Hutcheson, supra, 236. With- 
out regard to these cases, however, we think 
Congress never intended that unions could, 
consistently with the Sherman Act, aid non- 
labor groups to create business monopolies 
and to control the marketing of goods and 
services. 

Section 6 of the Clayton Act declares that 
the Sherman Act must not be so construed 
as to forbid the “existence and operation of 
labor, agricultural, or horticultural organi- 
zations instituted for the purpose of mutual 


13 United States v. Building and Construction 
Trades Council, 313 U. S. 539; United States v. 
United Brotherhood of Carpenters and Joiners 
of America, 313 U. S. 539; United States v. Inter- 
national Hod Carriers and Common Laborers’ 
District Council, 313 U. S. 539; United States v. 
American Federation of Musicians, 318 U. S. 741. 

4 United States v. Brims, 272 U. S. 549; Local 
167 v. United States, 291 U. S. 293. 
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” 


help...” But “the purpose of mutual help” 
can hardly be thought to cover activities for 
the purpose of “employer-help” in controlling 
markets and prices. And in an analogous sit- 
uation where an agricultural association joined 
with other groups to control the agricultural 
market, we said: 


“The right of these agricultural producers 
thus to unite in preparing for market and in 
marketing their products, and to make the con- 
tracts which are necessary for that collaboration, 
cannot be deemed to authorize any combination 
of conspiracy with other persons in restraint of 
trade that these producers may see fit to de- 
vise.’’ United States v. Borden Co., 308 U. S. 
188, 204-205. (Italics supplied.) 


We have been pointed to no language in 
any act of Congress or in its reports or de- 
bates, nor have we found any, which indi- 
cates that it was ever suggested, considered, 
or legislatively determined that labor unions 
should be granted an immunity such as is 
sought in the present case. It has been 
argued that this immunity can be inferred 
from a union’s right to make bargaining 
agreements with its employer. Since union 
members can without violating the Sherman 
Act strike to enforce a union boycott of 
goods, it is said they may settle the strike 
by getting their employers to agree to refuse 
to buy the goods. Employers and the union 
did here make bargaining agreements in 
which the employers agreed not to buy goods 
manufactured by companies which did not 
employ the members of Local No. 3. We 
may assume that such an agreement stand- 
ing alone would not have violated the Sher- 
man Act. Butit did not stand alone. It was 
but one element in a far larger program in 
which contractors and manufacturers united 
with one another to monopolize all the busi- 
ness in New York City, to bar all other busi- 
ness men from that area, and to charge the 
public prices above a competitive level. It is 
true that victory of the union in its disputes, 
even had the union acted alone, might have 
added to the cost of goods, or might have 
resulted in individual refusals of all of their 
employers to buy electrical equipment not 
made by Local No. 3. So far as the union 
might have achieved this result acting alone, 
it would have been the natural consequence 
of labor union activities exempted by the 
Clayton Act from the coverage of the Sher- 
man Act. Apex Hosiery Co. v. Leader, supra, 
503. But when the unions participated with 
a combination of business men who had 
complete power to eliminate all competition 
among themselves and to prevent all com- 
petition from others, a situation was created 
not included within the exemptions of the 
Clayton and Norris-La Guardia Acts. 

It must be remembered that the exemp- 
tions granted the unions were special ex- 
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ceptions to a general legislative plan. The 
primary objective of all the anti-trust legis- 
lation has been to preserve business compe- 
tition and to proscribe business monopoly. 
It would be a surprising thing if Congress, 
in order to prevent a misapplication of that 
legislation to labor unions, had bestowed 
upon such unions complete and unreviewable 
authority to aid business groups to frustrate 
its primary objective. For if business groups, 
by combining with labor unions, can fix prices 
and divide up markets, it was little more than 
a futile gesture for Congress to prohibit price 
fixing by business groups themselves. Sel- 
dom, if ever, has it been claimed before, that 
by permitting labor unions to carry on their 
own activities, Congress intended completely 
to abdicate its constitutional power to regu- 
late interstate commerce and to empower 
interested business groups to shift our so- 
ciety from a competitive to a monopolistic 
economy. Finding no purpose of Congress 
to immunize labor unions who aid and abet 
manufacturers and traders in violating the 
Sherman Act, we hold that the district court 
correctly concluded that the respondents had 
violated the Act. 


Our holding means that the same labor 
union activities may or may not be in vio- 
lation of the Sherman Act, dependent upon 
whether the union acts alone or in combina- 
tion with business groups. This, it is argued, 
brings about a wholly undesirable result— 
one which leaves labor unions free to engage 
in conduct which restrains trade. But the 
desirability of such an exemption of labor 
unions is a question for the determination of 
Congress. Apex Hosiery Co. v. Leader, supra. 
It is true that many labor union activities do 
substantially interrupt the course of trade 
and that these activities, lifted out of the pro- 
hibitions of the Sherman Act, include sub- 
stantially all, if not all, of the normal peaceful 
activities of labor unions, It is also true 
that the Sherman Act “draws no distinction 
between the restraints effected by violence 
and those achieved by peaceful means... .”, 
Apex Hosiery Co. v. Leader, supra, 513, and 
that a union’s exemption from the Sherman 
Act is not to be determined by a judicial 
“judgment regarding the wisdom or unwis- 
dom, the rightness or wrongness, the selfish- 
ness or unselfishness of the end of which the 
particular union activities are the means.” 
United States v. Hutcheson, supra, 232. Thus, 
these congressionally permitted union activi- 
ties may restrain trade in and of themselves. 
There is no denying the fact that many of 
them do so, both directly and indirectly. 
Congress evidently concluded, however, that 
the chief objective of anti-trust legislation, 
preseryation of business competition, could 
be accomplished by applying the legislation 
primarily only to those business groups 
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which are directly interested in destroying 
competition. The difficulty of drawing leg- 
islation primarily aimed at trusts and mo- 
nopolies so that it could also be applied to 
labor organizations without impairing the 
collective bargaining and related rights of 
those organizations has been emphasized 
both by congressional and judicial attempts 
to draw lines between permissible and pro- 
hibited union activities. There is, however, 
one line which we can draw with assurance 
that we follow the congressional purpose. 
We know that Congress feared the concen- 
trated power of business organizations to 
dominate markets and prices. It intended 
to outlaw business monopolies. A business 
monopoly is no less such because a union 
participates, and such participation is a vio- 
lation of the Act. 


[Scope of Judgment and Injunction Below] 


This brings us to a consideration of the 
scope of the declaratory judgment and the 
injunction granted by the district court. We 
cannot sustain the judgment or the injunc- 
tion in the form in which they were entered. 
The judgment and the injunction apply only 
to the union, its members, and its agents, 
since they were the only parties against whom 
relief was asked. The judgment declared 
that “the combination and conspiracy and 
the acts done and being done in furtherance 
thereof all as set forth in the findings of fact 
herein are unlawful and contrary to the... 
Sherman Anti-Trust Law, as amended and 
supplemented.” There were 374 findings of 
fact which cover 111 pages of the printed 
record. These findings were made from 
25,000 pages of evidence. The declaratory 
judgment, which was the foundation for the 
injunction, is thus almost the equivalent of 
a statement that each fact “as set forth in 
the 374 findings” constituted a violation of 
the Sherman Act. And when we turn to the 
sweeping commands of the injunction, we 
find that its terms, directed against the union 
and its agent8 alone, restrained the union, 
even though not acting in concert with the 
maufacturers, from doing the very things 
that the Clayton Act specifically permits 
unions to do. We agree with the following 
Statement of the Circuit Court of Appeals: 


“Indeed, the injunction is so far contrary to 
the statute that its mandate might well have 
been stated in the converse of the terms of the 
Clayton Act, Section 20, viz., as restraining 
Local 3 and its officers ‘from terminating any 
relation of employment, or from ceasing to per- 
form any work or labor. . . or from ceasing to 
patronize . . any party to such dispute, or 
from recommending, advising, or persuading 
others by peaceful and lawful means so to do.’ 
29 U. S. C, A., Section 52, supra. And the vague 
scope of the declaratory judgment is even more 
indefinitely inclusive, in terms reaching all the 
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activities of the defendant set forth in the 
findings.”’ 


Respondents objected to the form of the 
injunction and specifically requested that it 
be amended so as to enjoin only those pro- 
hibited activities in which the union engaged 
in combination “with any person, firm or cor- 
poration which is a non-labor group. .. .” 
Without such limitation, the injunction as 
issued runs directly counter to the Clayton 
and the Norris-La Guardia Acts. The dis- 
trict court’s refusal so to limit it was error. 


[Judgment Reversed and Cause Remanded] 


The judgment of the Circuit Court of Ap- 
peals ordering the action dismissed is ac- 
cordingly reversed and the cause is remanded 
to the district court for modification and 
clarification of the judgment and injunction, 
consistent with this opinion. 


Reversed and remanded. 


[Separate Opinion] 


Mr. Justice ROBERTS: While I should re- 
verse the judgment, I am unable to concur in 
the court’s opinion. I think it conveys an in- 
correct impression of the genesis and character 
of the conspiracy charged in the complaint, and 
misapplies recent decisions of the court. 


There is no doubt that the programme adopted 
by Local No. 3 envisaged the exclusion, from 
the entire New York City area, of any electrical 
workers, whether engaged in manufacturing or 
installing electrical devices and equipment, ex- 
cept members of the Local. The organization 
from time to time increased the classes of mem- 
bers, so as to add to its original membership 
of workers engaged in fabricating and installing 
electrical devices, equipment, and apparatus the 
additional categories of shop employes engaged 
in manufacturing electrical equipment and all 
workers employed in alterations, additions, and 
repairs involving electrical equipment. It suc- 
ceeded in unionizing and imposing closed shops 
employing only members of Local 3, not only 
on all building contractors, but on all repair 
contractors and their establishments and all 
manufacturers of electrical equipment. Mem- 
bership in the union was closely restricted and 
the campaign eventuated in a situation where 
no electrical work could be done by persons 
other than members of the union, no building 
construction could be done by other than union 
men, no matter what their trade, and no manu- 
factured electrical appliance or apparatus could 
be installed in the New York area without the 
consent of Local No. 3. That consent was given 
only if the device, appliance or apparatus was 
manufactured, or work done on it, by members 
of the Local. Complicated apparatus which had 
to be manufactured outside New York City, be- 
cause no establishment making it existed within 
the city, had to be dismantled and rebuilt by 
members of the Local before it could be used 
in the New York area. 


It is true that before Local No. 3 obtained 
this complete control of the industry in its 
area of operation certain associated building 
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contractors dealt jointly as an association with 
the union. As respects certain manufacturers 
which came under the dominance of the union 
this is not true. Nor is it true of repair busi- 
nésses, On the contrary, it is the fact that each 
one of these was individually coerced by the 
union’s power to agree to its terms. It is, 
therefore, inaccurate to say that the employers 
used the union to aid and abet them to restrain 
interstate commerce. Some of the employers. 
notably the building contractors, did jointly 
cooperate with the union; other sorts of em- 
ployers were forced individually to comply with 
the union’s demands, until all of them had suc- 
eumbed. 


There can be no question of the purpose of 
the union. It was to exclude from use in the 
City. of New York articles of commerce made 
outside the city and offered for sale to users 
within the city; it was completely to monopolize 
the manufacture and sale of all electrical equip- 
ment and devices within New York, and to 
exclude from use in the area every such article 
manufactured outside the city, whether in a 
closed union shop or not. The results of this 
programme are obvious. Interstate commerce 
between New York City and manufacturers hav- 
ing establishments outside the city was com- 
pletely broken off, and the monopoly created 
raised, standardized and fixed the prices of 
merchandise and apparatus. 


As I understand the opinion of the court, such 
a programme, and such a result, is wholly with- 
in the law provided only that employers do not 
jointly agree to comply with the union’s de- 
mands. Unless I misread the opinion, the union 
is at liberty to impose every term and condition 
as shown by the record in this case and to 
enforce those conditions and procure an agree- 
ment from each employer to such conditions by 
calling strikes, by lockout, and boycott, pro- 
vided only such employer agrees for himself 
alone and not in concert with any other, 


I point out again, as respects certain em- 
ployers here concerned, that that is the situa- 
tion, whereas, with respect to the building 
construction employers, there was mutual agree- 
ment with the union. But the opinion takes 
no note of the distinction in fact. It seems to 
me that the law as announced by the Court 
ereates an impossible situation such as Con- 
gress never contemplated and leaves commerce 
paralyzed beyond escape, 

Until Apex Hosiery Co. v. Leader, 310 U. S. 
469, was decided I had thought that a conspiracy 
by laborers to interrupt the free flow of com- 
merce was a violation of the Sherman Act. 
That case, however, announced a narrower doc- 
trine. Its teaching is that only activity of 
labor which harms the commercial competitive 
system through raising prices, restricting pro- 
duction, or otherwise controlling the market, 
falls within the proscription of the Sherman 
Act. In that case it was said: 


“Furthermore, successful’ union activity, as 
for example consummation of a wage agree- 
ment with employers, may have some influence 
on price competition by eliminating that part 
of such competition which is based on differ- 
ences in labor standards. Since, in order to 
render a labor combination effective it must 
eliminate the competition from non-union made 
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goods, American Steel Foundries v. Tri-City 
Central Trades Council, 257 U. S. 184, 209, an 
elimination of price competition based on dif- 
ferences in labor standards is the objective of 
any national labor organization. But this effect 
on competition has not been considered to be 
the kind of curtailment of price competition 
prohibited by the Sherman Act.”’ 


It was added that the restraint there under 
examination was not shown ‘‘to have any actual 
or intended effect on price or price competi- 
tion.’’ The decision indicated that, in some 
undefined circumstances, labor organizations 
might be subject to the statute. 


In Hutcheson v. United States, 312 U. S. 219, 
Secondary boycotts by labor unions to keep out 
of the market non-union goods, or goods worked 
on by other unions, were held immune from 
liability, civil or criminal, under the Sherman 
Act, It was there said: 


“So long as a union acts in its self-interest 
and does not combine with non-labor groups, 
the licit and the illicit under § 20 are not to be 
distinguished by any judgment regarding the 
wisdom or unwisdom, the rightness or wrong- 
ness, the selfishness or unselfishness of the end 
of which the particular union activities are the 
means.’’ 


Thus, although a conspiracy between laborers 
is distinguished from one between them and 
employers, it is intimated, as I think, that a 
purpose on the part of a labor group to harm 
the commercial competitive system, to raise 
prices, to restrict production, or otherwise con- 
trol the market, would not render the concerted 
action illegal, provided only that no employer 
participated. The reservation made in the Apex 
case was discarded in the Hutcheson case. This 
advance in the law was emphasized in United 
States v. Building & Construction Trades Coun- 
cil, 313 U. S. 539, and United States v, United 
Brotherhood of Carpenters and Joiners, 313 
U. S. 539, but the court went even farther, in 
United States v, American Federation of Mu- 
sicians, 318 U. S. 741, and, as I think, rendered 
a decision contrary to that now announced. 
There a motion to dismiss a bill of complaint 
was granted and this court sustained that action. 
The complaint charged a conspiracy by the 
American Federation of Musicians, a nation- 
wide organization, and its officers, to obtain 
employment for its members by eliminating en- 
tirely from interstate commerce all phonograph 
records and electrical transcriptions of music 
and eliminating all competition between tran- 
scribed music and that produced by living mu- 
sicians. The conspiracy charged was absolutely 
to prevent manufacture or sale of phonograph 
records and electrical transcriptions; to elimi- 
nate from the market all manufacturers, dis- 
tributors, jobbers or retailers of the same, and 
to prevent the use of the articles, either in 
public places or private homes, and, of course, 
to prevent their sale. In the bill it was charged 
that the conspiracy did not grow out of or 
involve any dispute concerning terms or condi- 
tions of employment; that the purpose of the 
conspiracy was to eliminate from the market, 
manufacture, sale and use of mechanical record- 
ings and records and transcriptions unless the 
persons engaged in this business should enter 
into agreements with the union, hiring useless 
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and unnecessary labor, as the union would de- 
mand. The further purpose of the conspiracy 
charged was to exclude from the market com- 
petition by anyone who failed exclusively to 
employ members of the union. The complaint 
further charged that the purpose and effect of 
the conspiracy was unlawfully to destroy all 
manufacture and sale, in interstate commerce, 


of phonograph records and electrical transcrip- 


tions, eliminate all competition between music 
produced by mechanical means and music pro- 
duced by living musicians, to deprive the public 
of an inexpensive means of entertainment in 
public places and in the home. 


This court's affirmance of the dismissal of this 
complaint can only mean that every business- 
man who desires to stay in business must if a 
union so demands enter into an agreement with 
the union eliminating certain articles from his 
manufacture, from his sales, or from his use. 
The decision must necessarily mean that it 
would not be unlawful to enter into such an 
agreement with the union, otherwise we should 
have the anomaly that the union’s demand for 
such an agreement is inipeccable but the em- 
ployer's acquiescence is unlawful. As shown by 
the opinion of the District Court in that case (47 
F. Supp. 304) the Government contended that 
the Union’s effort represented ‘‘an attempt by 
the union to force employers to combine with it 
for the purpose of restraining interstate trade.’’ 
' . The District Court shortly answered this 
contention (p. 309) by saying: ‘‘In the court’s 
opinion, United States v. Brims, 272 U. S. 549, 

. and like cases, are not pertinent.’’ This 
must mean that each employer, in the instant 
case, is at liberty to agree with the union on 
all the terms and conditions which create a 
complete monopoly, a complete boycott, a com- 
plete closing of the market, and a serious price 
fixing affecting competitive commercial transac- 
tions. This is what I understand the court now 
holds. This is what was accomplished with im- 
punity by the Federation of Musicians. But the 
situation created by such a holding is unreal. 


As I have pointed out, in two branches of 
the industry, the manufacturers and employers, 
one by one, succumbed to union pressure and 
entered into agreements. Was not such an 
action, in each instance, a conspiracy? Are 
more than two parties required to conspire, and 
did not each of those conspiracies, to some ex- 
tent, hinder and restrain interstate commerce 
and affect the market and the competitive price 
situation? As each agreement was consummated 
the market was, to that extent, closed and the 


boycott against out-of-the-city manufactures 
tightened. 
But more, The union did not conduct its 


campaign in a corner. Albeit the findings are 
that manufacturers and repairers of electrical 
appliances violently resisted the unionization of 
their businesses, they, one by one, surrendered 
and signed. In doing so many must have had 
knowledge of what others were doing or had 
done. And, as the coverage became complete, 
each one was enabled to stifle out of town com- 
petition and to raise prices. In any action 
against them and the union charging conspiracy 
it would be urged that a conspiracy need not 
consist of a written or verbal agreement but 
might be inferred from similarity of action. 
And it would be little protection to the employ- 
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ers concerned that, in each instance, a separate 
agreement was signed between union and em- 
ployer. 

The course of decision in this court has now 
created a situation in which, by concerted 
action, unions may set up a wall around a 
municipality of millions of inhabitants against 
importation of any goods if the union is careful 
to make separate contracts with each employer, 
and if union and employers are able to convince 
the court that, while all employers have such 
agreements, each acted independently in making 
them,—this notwithstanding the avowed purpose 
to exclude goods not made in that city by the 
members of the union; notwithstanding the fact 
that the purpose and inevitable result is the 
stifling of competition in interstate trade and 
the creation of a monopoly, 


The only answer I find in the opinion of the 
court is that Congress has so provided. I think 
it has not provided any such thing and that 
the figmentary difference between employers ne 
gotiating jointly with the only union with which 
they can deal,—which imposes like conditions 
on all employers—and each employer dealing 
separately with the same union is unrealistic 
and unworkable. And the language of § 20 of 
the Clayton Act makes no such distinction. 

This court, as a result of its past decisions, is 
in the predicament that whatever it decides 
must entail disastrous results. I can understand 
that the Circuif Court of Appeals felt con- 
strained by the prior decisions of this court to 
order the judgment of the District Court re- 
versed and the action dismissed. If the present 
decision is, as I think, a retrogression from 
earlier holdings, I welcome it; if it is but a 
limitation of tnem I concur in the partial allevi- 
ation of an impossible situation. But I wouid 
not limit the injunction as the opinion directs. 


[Dissenting Opinion] 

Mr. Justice MURPHY, dissenting: My dis- 
agreement with the Court rests not so much 
with the legal principles announced as with 
the application of those principles to the facts 
of the case, 

If the union in this instance had acted alone 
in its self-interest, resulting in a restraint of 
interstate trade, the Sherman Act concededly 
would be inapplicable. But if the union had 
aided and abetted manufacturers or traders in 
violating the Act, the union’s statutory immu- 
nity would disappear. I cannot agree, however, 
that the circumstances of this case demand the 
invocation of the latter rule. 


The union here has not in any true sense 
“aided’’ or ‘‘abetted’’ a primary violation of 
the Act by the employers. In the words of the 
union, it has been ‘‘the dynamic force which has 
driven the employer-group to enter into agree- 
ments’’ whereby trade has been affected. The 
fact that the union has expressed its self-interest 
with the aid of others rather than solely by its 
own activities should not be decisive of statu- 
tory liability. What is legal if done alone 
should not become illegal if done with the as- 
sistance of others and with the same purpose 
in mind. Otherwise a premium of unlawfulness 
is placed on collective bargaining. 
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Had the employers embarked upon a course 
of unreasonable trade restraints and had they 
sought to immunize themselves from the Sher- 
man Act by using the union as a shield for their 
nefarious practices, we would have quite a 
different case. The union then could not be 
said to be acting in its self-interest in combin- 
ing with the employers to carry out trade re- 
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even though incidental benefits might accrue to 
the union. Under such conditions the union 
fairly could be said to be aiding and abetting a 
violation of the Act and its immunity would be 
lost. The facts of this case, however, do not 
allow such conclusions to be drawn. 

I would therefore affirm the judgment of the 
court below. 


straints primarily for the employers’ interests, 
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_ Separate appeals by defendant Ohrbach’s Inc. and by the defendants Siegel Bros., Kiki 
Maid Koats, Inc. and Leeds Ltd. Coats, Inc., from a judgment of the Supreme Court, 
Bronx County, in favor of plaintiff, after trial before an official referee appointed to hear 
and determine and compute plaintiff’s damages. 


Ina suit by a retailer to restrain coat manufacturers and other retailers from carrying 
out a conspiracy to cut off plaintiff’s supply of coats manufactured by defendants, in viola- 
tion of Section 340 of the New York General Business Law, the Court had jurisdiction to 
appoint an official referee to hear and determine the sole remaining issue of damages. 
The referee properly held that one of the defendants could not retain its special appearance 
before the referee, claiming lack of jurisdiction, and simultaneously take part in the proceed- 
ings and cross-examine witnesses. However, a judgment awarding damages is reversed 
on the ground that the damages assessed were not supported by competent evidence. 
Loss of net profits from the sales of garments in plaintiff’s coat and suit department caused 
by defendants’ illegally cutting off the supply, and loss of sales on accessories, are proper 
items of damage if properly proved, but were not properly proved when there was no 
evidence to indicate even approximately what the deductible expenses were or how they 
were calculated in arriving at the net profit, or to show a standard of comparison between 
the net profits earned before the discrimination and those earned during the period, or 
to substantiate the average mark-up claimed as to accessories. The loss of good will is a 
proper item of damages, but the opinion of an interested witness as to the value of such 
good will was not sufficient proof. Testimony by an interested witness as to damages 
sustained from loss of customers, based on computations and statistics issued by the 
United States Government and the State of New York, is sufficient proof when these 
statistics and computations were not offered in evidence. 

See Section 340 of the New York General Business Law, Vol. 2, f 8615. 

For appellants: John W. Davis, of counsel (Edward Lazansky, Isidor J. Kresel, and 
Wm. Peyton Marin with him on the brief; Isidor J. Kresel, attorney) for Ohrbach’s Inc. 
Monroe Goldwater, of counsel (Harry Rodwin and Bernard Katz with him on the brief; 
Goldwater & Flynn, attorneys) for appellants Siegel Bros., Kiki Maid Koats, Inc., and 
Leeds Ltd. Coats, Inc. 

For respondent: Edward R. Finch and Samuel Seabury, of counsel (J. Norman Lewis 
with them on the brief, attorney). 

Before Francis MARTIN, P. J., ALFRED H. Towntey, Epwarp J. GLENNON, IRWIN UNTER- 
MYER, and Epwarp S. Dorg, JJ. 


[Appeal from Judgment Awarding Damages] 


Dorz, J.: Defendants appeal from judg- 
ment awarding plaintiff damages in the sum 
of $227,755.55, with interest of $7,735.80, 
totalling $235,491.35, after a trial solely on 
the issue of damages before an official referee. 


[Facts of Case] 


Plaintiff sued to restrain defendants from 
carrying outa conspiracy to cut off entirely 
plaintifi’s supply of garments manufactured 
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by defendants Siegel and Leeds and thus 
eliminate plaintiff's competition in such 
merchandise with defendant Ohrbach’s Inc. 
After trial, judgment was directed in de- 
fendants’ favor, dismissing the complaint on 
the Merits (180 Misc. 18). This court re- 
versed, holding that General Business Law 
Section 340 had been violated, and directed 
entry of an interlocutory judgment in plain- 
tiff’s favor (266 App. Div. 535). The judg- 
ment enjoined defendants from carrying out 
the arrangement to restrain competition and 
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appointed an official referee “to hear and 
determine and compute” plaintiff’s damages. 
Appeal to the Court of Appeals was dis- 
missed (291 N. Y. 707). The official referee 
thereafter held hearings on the amount of 
the damages and rendered the judgment 
from which this appeal is taken (181 Misc. 
839). 


[Jurisdiction to Appoint Referee] 


At the outset defendants contend that the 
entire proceedings before the official referee 
are void because this court lacked jurisdic- 
tion to direct a compulsory reference before 
an official referee to hear and determine the 
issue of damages. Outlining the history of 
statutes relating to compulsory reference, 
appellants urge that, in the absence of con- 
sent, such reference to hear and determine 
is not authorized except when the trial re- 
quires the examination of a long account as 
the immediate object of the suit; and that 
an assessment of damages, even of numerous 
items, does not constitute an account, tech- 
nically speaking, between the parties. 


Cases in which actions as a whole were 
thus referred have no application. Here 
all issues were decided on their merits by 
the court itself, leaving for determination 
by the referee only the amount of damages. 
“An allegation of damage is not * * * a 
traversable allegation. * * * The practice 
upon an assessment of damages * * * is 
governed by the rules of -the common law.” 
(McClelland v. Climax Hosiery Mills, 252 
N. Y. 347, 351, 353.) Reference to an of- 
ficial referee for the assessment of dam- 
ages has long been a common practice. The 
rules and Civil Practice Act provide for 
assessment of damages by referees in case 
of default (Civil Practice Act § 490), after 
granting summary judgment (Civil Practice 
Rule 113), and for ascertainment of dam- 
ages sustained by reason of an injunction 
(Civil Practice Act § 894). 


The Judiciary Law Section 116 empowers 
the Supreme Court to designate official 
referees “to hear and report * * * or to 
hear and determine” any action or claim 
“referable by statute or the rules and prac- 
tice” of the court. Section 117 of that law 
provides (with an exception not relevant) 
that all proceedings submitted to an official 
referee, either by stipulation “or order of 
the court”, shall be deemed duly referred 
and, in addition to all the powers now con- 
ferred by Civil Practice Act Section 469, 
the referee “shall proceed therein with the 
same power and authority as a justice pre- 
siding at a-regular special term of the su- 
preme court * * *,.” 

In Matter of Brock (245 App. Div. 5, 10), 
the court, after reviewing the constitutional 
and statutory provisions applicable, held that 
the Judiciary Law authorizes an official 


q 57,387 


Court Decisions 
Alexander’s Department Stores, Inc. v. Ohrbach’s Inc., et al. 


7-5-45 
Report 76 


referee to act as a Justice at Special Term 
could act, and said: 

“The official referee does not act to the ex- 
clusion of the Supreme Court, but as a supple- 
ment to it and upon its consent. When he exer- 
cises the jurisdiction conferred by the statute, 
he does not do so by way of an invasion of the 
‘general jurisdiction in law and equity’ of the 
Supreme Court. That jurisdiction remains un- 
impaired by the statute. A new agency is cre- 
ated to supplement the machinery of the 
Supreme Court in the exercise of its jurisdiction. 
These statutes do not abridge or decrease the 
powers of the Supreme Court. They enlarge 
its capacity by enabling it to utilize, when it 
so desires, an experienced aide in the exercise 
of its functions.”’ 


In its opinion (266 App. Div. 535, 540), 
this court merely directed that judgment be 
entered “appointing a referee to compute 
plaintiff's damages, with costs”. Within that 
direction, either side ‘could have proposed 
an order providing for a referee to hear and 
report. Plaintiff's proposed order included 
the appointment of an official referee to hear 
and determine. Defendants’ form of order 
differed in many respects from plaintiff’s 
but contained the same provision for the 
appointment of an official referee to hear 
and determine. Defendants generally re- 
served rights by a notice that their order 
was not to be deemed a counter-order, but 
they did not raise or refer to the basic issue 
of jurisdiction they now urge. After the 
order was entered, defendants made no mo- 
tion to reargue nor did they request that the 
issue of damages be remanded to Special 
Term or to a referee to hear and report. 


On all the facts here disclosed and under 
the provisions of the Judiciary Law and 
the practice of the court, we hold this court 
had jurisdiction to appoint an official referee 
to hear and determine the sole remaining 
issue of damages. In any event, as the 
direction for the reference is contained in 
the judgment of this court, that may not be 
reviewed here. 


[One Who Appears Specially Cannot 
Participate in Trial] 


At the reference, defendant Ohrbach’s 
Inc., claiming that for the above reasons the 
court had no jurisdiction, appeared specially 
and did not partake in the trial except as 
an observer. The other two corporate de- 
fendants, Siegel and Leeds, also made a 
special appearance, but when the referee 
properly held that no defendant could retain 
its special appearance and simultaneously 
take part in the proceedings and cross- 
examine witnesses, defendants Siegel and 
Leeds withdrew their special appearance 
under protest and appeared generally by 
taking part in the proceedings and examin- 
ing witnesses. 
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Ohrbach now contends that the referee 
erred in requiring it to waive its special 
appearance as a condition of participating 
in the proceedings on the merits. There is 
no merit to this contention. The referee 
did not require any waivers or prohibit Ohr- 
bach from participating. He applied the 
settled rule that one cannot appear specially 
to contest jurisdiction and at the same time 
Participate generally in the trial on the merits 
Henderson v. Henderson, 247 N. Y. 428, 432). 
McClelland v. Climax Hosiery Mills (252 
N. Y. 347), relied on by appellants, has no 
application. That case involved an assess- 
ment of damages after defendant’s default 
in answering. Civil Practice Act Section 339 
preserves to such defendant the right to 
partake in an inquiry to ascertain the amount 
of the plaintiff's damages. Here Ohrbach 
did not default but appeared specially for 
the sole purpose of contesting jurisdiction, 
and had an entirely different status from a 
defaulting defendant. In a special appear- 
ance, defendant contests jurisdiction only. In 
a default, defendant does not question juris- 
diction at all or even liability but is not 
thereby foreclosed of the right to contest 
the amount of damages. 


[Evidence as to Damages Held Insufficient] 


Defendants further contend that the judg- 
ment should be reversed as the damages 
assessed were wholly unsupported by com- 
petent evidence and embrace unauthorized 
duplication of alleged elements of damage. 
The learned referee allowed damages in the 
amounts indicated under the following four 
categories: 


I. For loss of net profits on lost 
sales of Siegel and Leeds mer- 
chandises eae iad Golan eee $ 52,662.38 


II. For loss of net profits on lost 


sales of accessories ............ 12,593.17 
III. For damage sustained as the re- 
sult of being deprived of Siegel 
and” leeds “line? F508 50,000.00 
IV. For loss of 7500 customers..... 112,500.00 
Totalier 5: HG Ae ee $227,755.55 


The damages involved were the loss of 
profits plaintiff would have received if the 
supply had not been unlawfully cut off. 
There is probably no part of the law of 
damages more difficult of application than 
that to be applied in the ascertainment of 
the proper measure of damages for pro- 
spective profits prevented by wrongful inter- 
ference. This case presents an unusually 
difficult state of facts. 

Defendants rely on the rule of law ex- 
pressed by Sanborn, C. J., of the United 
States Circuit Court of Appeals, in Central 
Coal & Coke Co. v. Hartman (111 Fed. 96). 
In that case it was held that damages for 


Trade Regulation Reports 


Court Decisions 
Alexander's Department Stores, Inc. v. Ohrbach’s Inc., et al. 


57,875 


unlawful restraint of trade are measured by 
the difference, if any, between the net profit 
earned by the plaintiff prior to the inter- 
ference and the net profits earned after the 
interference, and that proof of the expenses 
and the income of the business for a reason- 
able time before and after the interruption, 
or facts of equivalent import, are indispen- 
sable to a lawful judgment for damages for 
loss of anticipated profits of an established 
business. Defendants contend that as the 
plaintiff failed to produce all its books and 
records showing (1) the cost, expenses and 
resulting net profits of its business for a 
reasonable time before the wrong com- 
plained of, and (2) the cost, expenses and 
net profits during the interference, plaintiff 
failed to adduce any competent evidence of 
damages supported by any underlying data 
sufficient to sustain any of the items of 
damage, including the claimed loss of net 
profits due to the failure to get the garments 
as a result of the conspiracy. 


Plaintiff relies on the rule expressed in 
Wakeman v. Wheeler & Wilson Mfg. Co. 
(101 N. Y. 205) and in numerous other cases. 
In the Wakeman case the Court of Appeals 
(Earl, J.) held that where it is certain dam- 
ages have been caused by a wrong and the 
only uncertainty is as to the amount, there 
can rarely be good reason for refusing, on 
account of such uncertainty, any damages 
whatever for the wrong. 

Plaintiff in a case like this is not restricted 
to the ordinary rules for measuring damages 
or obliged to prove its losses with mathe- 
matical certainty or accuracy. Indeed no 
hard and fast rule for ascertaining pro- 
spective profits for the loss of which a 
recovery may be had can be laid down; 
such profits must be determined according 
to the circumstances of each particular case 
and the subject-matter thereof (15 Am. Jur. 
§ 158). 

The law does not halt or surrender be- 
cause the state of facts is novel “and the 
ordinary methods of proving values are not 
available, but will resort to some practical 
means that will be just to both parties.” 
(Industrial & General Trust, Ltd., v. Tod, 180 
N. Y. 215, 231; Central Trust Co. v. West 
India Improvement Co., 144 App. Div. 560, 
565, 566, [1st Dept.]) The Court of Appeals 
said in the Wakeman case that the damages, 
being prospective, must to some extent 
“be uncertain and problematical, and yet on 
that account a person complaining * * * is 
not to be deprived of all remedy.” As was 
said in Bagley v. Smith (10 N. Y. 489, 499), 
“Nor are we the more inclined to refuse to 
make the inquiry, by reason of its difficulty, 
when we remember that it is the miscon- 
duct of the defendants which has rendered 
it necessary.” In MacGregor v. Watts (254 
App. Div. 904) the court held: “It is recog- 
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nized by the courts and by text writers and 
in digests that a wrongdoer * * * may not 
escape liability simply because there is 
* * * none of the ordinary standards for 
measuring the damages.” What was said 
in Myers v. Sea Beach Railway Co. (43 App. 
Div. 573, 577) is here applicable: “* * * the 
rule that damages which are contingent and 
uncertain cannot be recovered, embraces 
only such as are not the certain result of 
the breach, not such as are the certain result 
but uncertain in amount.” (See also Stettz 
v. Gifford, 280 N. Y. 15, 20; Eastman Co. v. 
Scuthern Photo Co., 273 U. S. 359, 379; Dart 
v. Laimbeer, 107 N. Y. 664, 669.) 


Nevertheless, plaintiff seeking compensa- 
tory damages had the burden of proof and 
should have adopted and presented to the 
court a proper method and basis for ascer- 
taining the damages it sought to recover 
(Janvier, Inc., v. Baker, 229 App. Div. 679, 
680). On this record we have reached the 
conclusion that plaintiff’s proof is insuf- 
ficient to support the amounts found by the 
learned Official Referee on each of the 
classifications of damages claimed and that 
accordingly the judgment appealed from 
must be reversed and a new trial ordered. 


I. Claimed loss of profits on prevented 
sales of Siegel and Leed garments in 
the sum of $52,662.38 


The first classification relates to the loss 
of net profits from the sales of garments in 
plaintiff’s coat and suit department caused 
by defendants’ illegally cutting off the supply. 
As the direct result of defendants’ unlawful 
conspiracy this is clearly a proper item of 
damages if properly proved. Defendants 
insist upon the uniqueness and desirability 
of the Siegel and Leeds merchandise. Their 
conspiracy is an indication of their opinion 
of the special value of those garments for 
the retailer, especially in the so-called under- 
selling class of store. Mr. Kane, merchan- 
dise manager of Ohrbach’s, testified on this 
trial that possession of Siegel and Leeds 
garments and sale thereof at prices below 
the Fifth Avenue stores were great assets 
to Ohrbach’s and very helpful to it in its 
business, and admitted, though a hostile 
witness, that it would be helpful to Alex- 
ander’s store if it carried the same gar- 
ments. Defendants did not cross-examine. 
The record establishes, without any proof 
to the contrary, that cutting off suddenly 
and completely the supply of such garments, 
desirable from so many points of view for 
this particular retailer, was likely to cause 
substantial damage. 

After September, 1942, in pursuance to 
the wrongful arrangements made with Ohr- 
bach, defendant manufacturers refused to 
sell any of their merchandise to plaintiff. 
Mr. Keat, plaintiff’s treasurer and former 
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comptroller, prepared a summary from 
plaintiff’s retail sales ledger showing (1) the 
volume of sales in plaintiff’s coat arid suit 
department in 1941, 1942 and 1943; (2) the 
increase of such volume in 1942 by 60% 
over 1941; and (3) the further increase by 
20% in 1943 over 1942. The underlying sales 
records showing, week by week and cumu- 
latively, the cost price paid the manufac- 
turers, the selling price and the “markup” 
of the merchandise sold in plaintiff's coat 
and suit department in 1941, 1942 and 1943, 
and indicating the percentages of increase 
above stated, were in court and made avail- 
able to defendants. The “markup” (of 28%) 
is a markup on the selling price, not the 
coat price; e. g., if a garment sells at $100, 
$72 is the cost, the markup, 28%, is $28, 
which covers all overhead except the cost 
price of the garment. Defendants were in 
a position to adduce evidence as to the pro- 
priety or correctness of such markup in 
selling that type of merchandise, but they 
remained mute. The daily records support- 
ing these weekly records were also in court 
and available to defendants. Defendants 
admit that the records were kept in the 
ordinary coursé of business and were the 
records from which the computation of 
the total volume of business was made. 
After Exhibit 43, showing these weekly 
records, was offered in evidence, defendants 
reserved the right of cross-examination of 
Mr. Keat. When hearings were resumed 
nearly three weeks later, defendants’ counsel 
said he had examined the exhibit and did 
not desire to cross-examine. Plaintiff, there- 
fore, contends that defendants had the origi- 
nal records for twenty days and rested at 
the close of plaintiff’s case without any 
cross-examination and without calling any 
witnesses to contradict the plaintiff’s proof, 
and that, therefore, the referee properly ac- 
cepted plaintiff’s proof and fixed $52,662.38 
as the loss of net profit on this item of 
damages. 


The records adduced indicated, for the 
years in question, the amount of coat sales 
prevented in the sum, as found by the 
referee, of $228,966.90. On the basis of that 
amount of sales prevented, Mr. Friedman, 
a partner of Touche, Niven & Co., account- 
ants for leading department stores and plain- 
tiff’s accountants for many years, testified to 
the percentage of profits lost. He was fa- 
miliar with the costs, overhead, expenses 
and profits in the plaintiff’s business and in 
that particular department, as he supervised 
plaintiff's accounting work. He testified 
generally that after allowing deductions for 
overhead, selling costs and other expenses, 
in fact everything except Federal income 
taxes, plaintiff’s net profit on the total of 
Siegel and Leeds garments withheld would 
have been 23% of the selling price of $53,268, 


Copyright 1945, Commerce Clearing House, Inc. 


7-5-45 
Report 76 


The slight difference in the referee’s award 
of $52,662.30 arises from the fact that the 
referee accepted defendants’ final compu- 
tation of $228,966.90, the loss claimed to 
be shown by plaintiff’s own figures, as a 
more accurate computation of total sales 
prevented than plaintiff's computation in a 
slightly larger amount. 


In this first item of damages we are 
concerned only with plaintiff’s net profit in 
the coat and suit department and not in the 
store as a whole. Plaintiff’s coat and suit 
department had been long established and 
equipped with material and personnel and 
handled many other items in addition to 
the Siegel and Leeds garments. It is, there- 
fore, understandable that the additional cost 
of handling the Siegel and Leeds merchan- 
dise would not necessarily be very great 
The accountant, strictly speaking, was not 
testifying as an expert but from his knowl- 
edge of the facts as a certified public ac- 
countant who had examined and audited 
plaintiff’s books for the periods in question. 
He testified on the basis of facts proved 
before the court, including the volume of 
sales, the markup, the percentage of increase 
and the total sales lost. He also testified on 
the basis of facts drawn from his knowledge 
of the expenses required to be deducted to 
determine the net profit. 


But defendants properly point out that 
Exhibit 43 and the other documents that 
were in court contain nothing whatever to 
indicate the deductible expenses involved in 
calculating the net profit. Plaintiff contends 
that this is no bar to recovery where such 
net profits are estimated by the person 
qualified to make the estimate on the basis 
of records giving a reasonable foundation 
for a sound estimate. Plaintiff also urges 
that its books were not kept and the ac- 
countants’ reports were not broken down 
to show departmental net profits; that the 
invoicesrwere in a warehouse not segregated 
by the name of the supplier but grouped 
month by month; that there were thousands 
of them and it would take much time to 
segregate them, assuming manpower were 
available; and that the other records called 
for relating to costs and expenses and profits 
of the store as a whole were beside the 
issue on this item, viz., the net profit lost 
in this one department, and that there was 
no reason for their production. 


But obviously the expenses were con- 
sidered by the accountant in reducing the 
28% markup indicated by the records ad- 
duced, to the net profit of 23% claimed to 
be lost; and the records produced show 
nothing whatever about these deductible 
expenses. Cross-examination would be ulti- 
mately futile, for, in the final anaysis, the 
witness would state he based his estimate 
on his experience and knowledge of the 
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records and none were produced showing 
anything about deductible expenses. There 
is no Satisfactory proof in this record that 
some of such records could not be produced. 


With nothing before the court to indicate 
even approximately what the deductible 
expenses were or how they were calculated 
and no standard of comparison between the 
net profits earned before the discrimination 
and those earned during the period, the 
proof is insufficient to sustain the damages 
found, 


Defendants contend that plaintiff’s losses 
on Siegel and Leeds garments were com- 
pensated by the sale of other competing 
items through the use of plaintiff’s same 
facilities in its coat department. If plain- 
tiff had shown that favorable trends in the 
industry reflected in plaintiff's store or 
other favorable factors helped plaintiff in- 
crease its total sales of garments in its coat 
and suit department, defendants who were 
wrongdoers would not for such reason alone 
be exonerated from the charge of inflicting 
substantial damage otherwise caused, but no 
such evidence was adduced. 


. Plaintiff naturally did not wish to reveal 
its accounting practice to defendant Ohr- 
bach, a keen competitor, and accordingly 
refused to produce books and records sub- 
poenaed. Plaintiff points out that on the 
original trial at Special Term Ohrbach for 
the same reason refused to produce any 
books whatever and gave only conclusory 
figures to the trial court. But Ohrbach 
could be compelled to produce any available 
records that were material, relevant and 
necessary. Under the circumstances here 
shown plaintiff need not have produced all 
the records demanded, but plaintiff seeking 
compensatory damages against its competi- 
tor and the defendant manufacturers should 
have produced such records as were rea- 
sonably available that were necessary to 
establish at least with approximation the 
deductible expenses considered in reaching 
the percentage of net profits plaintiff claims 
to have lost by reason of its competitor’s 
wrongful interference. 


In Bertini et al. v. Murray et al. (290 N. Y. 
754) the defendants, through an arrange- 
ment, withheld ice from peddlers in vio- 
lation of General Business Law Section 340; 
the issue of damages was tried before an 
Official Referee who reported that plaintiffs 
kept no correct books, made no deductions 
for increased cost and their conclusions 
were necessarily nothing more than approxi- 
mations; but he found damages in the sum 
of $6,900; and the Court of Appeals unani- 
mously affirmed. That case, however, may 
be distinguished from the case at bar as in 
that action no records were available. 
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II. Claimed loss of net profits in accesso- 
ries in the sum of $12,593.17 


On the basis of observation and experi- 
ence in the business for many years and 
on the well recognized business practice 
of “suggested selling,” plaintiffs witnesses 
testified that a woman could spend on ac- 
cessories (such as hat, gloves, bags, etc., 
etc., that would go well with a coat) about 
25% of the cost of the coat or basic garment 
she bought. They further testified, on the 
basis of the prior proof of the total sales 
prevented, that if plaintiff had not been 
deprived of the Siegel and Leeds coats it 
would have sold accessories with those coats 
in the amount of $57,900, that is 25% of 
the total sales of costs prevented. Keat, 
plaintiff’s treasurer, testified the markup 
on accessories was 28.7%. Friedman, the 
accountant, calculated the net profit on 
accessories, after deducting everything but 
Federal income taxes, at 22%. That per- 
centage of $57,900 is $12,738. This sum the 
referee allowed as the loss of net profit on 
the sale of accessories. 


If supported by proper proof, the loss 
of sales on accessories is a proper item of 
damage. In reason, it is very likely that, 
when a woman purchases a coat, she buys 
in the same store some so-called accesso- 
ries to go with it. Plaintiff’s witnesses so 
testified from their experience and obser- 
vation over many years and the proved 
accepted practice of “suggested selling” in 
such department stores. Defendants were 
in the same business but did not see fit 
to adduce any evidence to contradict this 
proof. On this record, therefore, the only 
remaining question is whether the proof 
adduced was stfficient to support the net 
percentage of profits claimed to be lost on 
the sale of accessories. 


The proof on this item of damages suffers 
from the same defects noted in considering 
the first item. In addition, in the case of 
the sale of accessories no underlying records 
whatever were produced showing the aver- 
age markup claimed. For the reasons above 
stated, we think plaintiff’s proof on this 
item of damages is also insufficient to sup- 
port the damages found. 


III. Claimed loss of the “line” in the sum 
of $50,000 

The loss of the Siegel and Leeds “line” 
refers to the damage caused to the repu- 
tation and standing of a store such as 
plaintiff's when customers find they can no 
longer buy the Siegel and Leeds garments 
there, after plaintiff had for many years 
built up a valuable good will for such gar- 
ments among its customers. Defendants 
admit, indeed they insist upon, the distinc- 
tive value of the Siegel and Leeds “line.” 
The loss of such asset, especially where a 
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good will had been built up in the sale 
thereof, is, we think, a proper item of dam- 
ages and an injury in addition to the loss 
of profits in the prevented sales of the gar- 
ments and of accessories. In this record, 
however, the only proof to sustain this item 
of damage is the opinion of Farkas, plain- 
tiff’s president, that it was worth $50,000 
to Alexander’s. Assuming that such future 
prospective loss may be recovered, without 
splitting causes of action, by a plaintiff who 
is seeking damages only for a definite period 
(here up to December 31, 1943) there is no 
sufficient basis of facts proved or assumed 
in this record to support the opinion of the 
interested witness as to the amount of 
damage sustained. 


IV. Claimed loss of customers in the sum 
of $112,500 
Parkas also testified that 7,500 customers 
were lost by defendants’ wrong. Asked to 
tell what loss in dollars and cents Alexan- 
der’s sustained from such loss of customers, 
he answered, “$112,500.” This works out 
mathematically to $15 a customer. He said 
that figure was based on various compu- 
tations and statistics issued by the United 
States Government and the State of New 
York, but these statistics and computations 
were not produced and offered in evidence. 
The proof of damage on this item suffers 
from the same defect as the proof on the 
loss of the “line.” 


[Admissibility of Evidence as to Net Profits 
and Production of Audits] 


The damages on the last three items (II, 
III and IV) relate to damages to the store 
as a whole. At least in connection with 
those items we think the accountant on 
cross-examination should have been per- 
mitted to testify what the net profits on the 
store as a whole were during the years in 
question and to produce the audits which 
were apparently available for such years. 
While such proof would not be conclusive, 
it was neither incompetent nor irrelevant. 


{Opinion Evidence] 


The evidence on the first two items show- 
ing the loss in sales of coats and accessories 
was not, strictly speaking, opinion evidence 
but represented the observation and experi- 
ence of men in the business who had claimed 
knowledge of the facts. But the proof on 
the last two items, the loss of the “line” 
and the loss of customers, depended almost 
exclusively on opinion evidence, strictly 
so-called. Judge Earl in the Wakeman case 
(supra) held opinion evidence was properly 
excluded in the assessment of damages for 
loss of prospective profits in that action, 
stating: “There was no certain basis of 
facts proved, or facts assumed upon which 
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an opinion could be based” (Wakeman v. 
Wheeler & Wilson Mfg. Co., supra, at p. 217). 

In O’Brien v. Home Benefit Society (117 
N. Y, 310), an insurance contract was in- 
volved where an assessment had not been 
made and it was impossible for the plaintiff 
to show accurately what such an assess- 
ment would have produced. Evidence was 
adduced by an insurance expert that an 
assessment at the rate specified at the time 
in question would aggregate a named sum 
of money. Earl, J., (who wrote the opinion 
in the Wakeman case) said that plaintiff was 
bound to give ‘such evidence as the nature 
of the case permitted bearing upon the 
matter of damages,” and added, “We have 
carefully read the evidence, and we think 
there was sufficient to justify the verdict of 
the jury.” 

Wigmore argues persuasively for the 
propriety of the use of opinion evidence of 
qualified experts who can give the triers 
of the facts appreciable help in the sub- 
ject under consideration (VII, Wigmore 
on Evidence, §§ 1917-1923, third edition). 
Federal courts receive opinion evidence in 
analogous cases in which the damages for 


an infringement of a patent or copyright - 


are sought (Sheldon v. Metro-Goldwyn Corp., 
309 U. S. 390, 408, 409; Westinghouse Co. v. 
Wagner Mfg. Co., 225 U. S. 604, 617; Do- 
wagiac Mfg. Co. v. Minnesota Plow Co., 235 
U. S. 641, 647). In the Sheldon case, Chief 
Justice Hughes held that all that is required 
is a reasonable approximation which may 
be obtained with the aid of expert testi- 
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mony, and approved a prior holding which 
said that in cases of this kind testimony of 
this nature is “not only helpful but, as we 
have said, may be indispensable.” 

In the final analysis, what the court is 
appraising is the value of the Siegel and 
Leeds garments to plaintiff, unlawfully de- 
prived of them. As Chief Justice Hughes 
said in the Sheldon case (supra, p. 409), 
“We see no greater difficulty in the admis- 
sion and use of expert testimony in such a 
case than in the countless cases involving 
values of property rights in which such 
testimony often forms the sole basis for 
decision.” 

The parties are in equity. Defendants 
should indemnify plaintiff for any dam- 
ages that are shown to be the natural and 
probable result of defendants’ wrongful 
interference; but plaintiff may not have a 
judgment of vengeance in terrorem of other 
wrongdoers, 


[Judgment Reversed and New Trial Ordered] 


The judgment should be reversed with 
costs to the appellants and a new trial or- 
dered in accordance with this opinion before 
another official referee. 

GLENNON and UNTERMYER, JJ., concur. 

TOwNLEY, J., concurs in result. 

Martin, P. J., dissents in part as follows: 
The first item of damages amounting to 
$52,662.38 was properly proved. 

To that extent the judgment should be 
affirmed. 


[57,388] Dunkel v. McDonald etc. 


New York Supreme Court, New York County. Special Term, Part V. 


York Law Journal 2397. June 22, 1945. 


113 New 


It is unlawful under Section 340 of the New York General Business Law for an 


association of persons in the theatrical industry to provide that its members shall work 
only with other members of the association, and to require that all contracts made by its 
members with producers shall provide that all work in the specified arts and trades re- 
quired by the producers shall be performed only by members of the association. The 
inevitable result of such arrangement is that nonmembers are boycotted and that a 
monopoly results for the benefit of members. 


See Section 340 of the New York General Business Law, Vol. 2, | 8615. 


[Facts of Case] 


Mr. Justice Levy: The plaintiff and the 
members of the defendant Association are 
the only persons engaged in their respective 
arts and trades in the theatrical industry. 
The Association has provided not alone 
that its members shall work only with other 
members of the Association in good stand- 
ing, but has further required that all con- 
tracts, made by its members with producers 
and other persons having occasion to use 
their services, shall provide that all work 
in the specified arts and trades required by 
the producers shall be performed only by 
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members in good standing of the Associa- 
tion, It would seem to be the inevitable 
result of such an arrangement that the 
plaintiff is boycotted, unable to carry on 
his trade in the theatrical industry; that a 
monopoly results for the benefit only of 
members in good standing, thus restricting 
free competition. 


[Other Cases Compared] 


Defendants urge that their conduct is sanc- 
tioned by Anderson v. United States (171 
U. S. 604). There the members of the 
Traders’ Live Stock Exchange sought, with 
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laudable motive, to regulate the ethics of 
their business practices. The court found 
that no monopoly resulted and that the 
arrangement did not tend to restrict trade 
or to stifle competition. That case arose, 
moreover, under the federal statute, which 
is not as broad as the Donnelly Act upon 
which this action rests. In the light of the 
facts of that case, it cannot serve as a prec- 
edent or a guide in determining the issues 
here. The arrangement of which plaintiff 
complains comes clearly within the con- 
demnation of Alexander's Dept. Stores, Inc., 
v. Ohrbach’s, Inc. (266 App. Div., 535) where 
the court said: 

“As the agreement here involved is exclu- 
sively intrastate, we do not consider Federal 
statutes or decisions thereunder. Defendants 
contend that assuming (without conceding) that 
the arrangement charged was made, an agree- 
ment between one retailer with what is, in 
effect, a single producer, not to sell his prod- 
ucts to another retailer is not within the con- 
demnation of section 340, as each of the parties 
is merely serving his own legitimate commercial 
interests and any incidental damage to the other 
retail competitor is not actionable though de- 
fendants act n concert. On appeal Alexander 
makes no claim of monopoly, boycott or price 
fixing, but limits its charge essentially to re- 
straint of competition in violation of section 340 
of the General Business Law. * * * This is nota 
case of a manufacturer freely refusing to sell 
his products to a particular retailer. * * * A 
manufacturer has a right to pick his own cus- 
tomers and refuse to sell to a particular cus- 
tomer provided that such refusal is not the 
result of a combination with others to destroy 
competition so far as the whole product of im- 
portant manufacturers is concerned. We think 
that section 340 was intended to prevent the 
practice that Ohrbach here engaged in, whereby 
a larger competitor using the pressure of su- 
perior buying power seeks to eliminate one by 
one smaller competitors by seeking arrange- 
ments with manufacturers, such as the one here 
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in question, to refuse to sell to competitors and 
cut off their supply, though they have been 
buying the products and competing in them for 
years, * * * While no personal malice was 
shown, the acts complained of were planned 
and deliberate and as this court said in the 
Peekskill Theatre case (supra) at p. 142: ‘* * * 
the law condemns all acts trespassing upon the 
legal rights of others as malicious, as matter 
of law, and will grant reparation in damages, 
or an injunction * * *.’ To establish infringe- 
ment, it is not necessary to show monopoly. As 
was said in Barns v. Dairymen’s League Co- 
operative Ass’n, Inc, (220 App. Div., 624, 640), 
there must appear ‘at least some of the circum- 
stances which would lead a court in good con- 
science to say that a given set of defendants 
were overstepping the bounds of reasonable am- 
bition and fair play and were becoming a 
nuisance to their fellow men.’ ”’ 


In Pirnie, Simons & Co., Inc., v. Whitney 
(144 Misc. 812) the court considered the 
situation arising from regulations of the 
Stock Exchange prohibiting its members 
from dealing with plaintiff unless plaintiffs 
offers to buy and sell “portfolios” for the 
public would comply with certain require- 
ments adopted by the Exchange. Unless 
plaintiff did comply, the regulations would 
have the effect of boycotting the plaintiff 
and restricting its freedom to deal with the 
members of the Exchange. It was held that 
the Exchange did not have the power to 
prevent the continuance of a proper and 
lawful business, such as plaintiff’s, so long as 
the business was conducted legally, despite 
the fact that the Exchange was motivated 
by a desire, according to its own lights, to 
guard the public. Even though plaintiff, 
there, could have dealt with others not mem- 
bers of the Exchange, yet it was held the 
restraint on free trade was unlawful. The 
plaintiff must prevail. 


Settle findings and decree accordingly. 


[1 57,389] Opinion of Attorney General of Kentucky. 


Addressed to Mr. L. R. Schofield, Toxite Laboratories, Chestertown, Maryland, by 
Attorney General Eldon S. Dummit, June 12, 1945. 

A product may be registered under the Kentucky Fair Trade Act by filing in the office 
of a county court clerk, and in the office of the Secretary of State, a description of the brand 
being used, and causing the description to be printed once a week for three successive 
weeks in a newspaper published in the county in which the notices have been filed. 

See the Kentucky Fair Trade Act, Vol. 2, { 8304; and the Resale Price Commentary, Vol. 2, {| 7160. 


[Advice Requested] 

Your letter of June 1, 1945, to the State 
Treasurer has been referred to this office 
for answer. You have requested advice as 
to whether Kentucky has a Fair-Trade Act, 
and if so what steps are necessary for the 
registration of Toxite under the act. 


[Registration of Product] 


_ Kentucky has a Fair-Trade Act, and is 
incorporated in the Kentucky Revised Stat- 
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utes as Chapter 365. Your product may be 
registered by filing in the office of a County 
Court Clerk in Kentucky, and in the office 
of the Secretary of State of Kentucky, a de- 
scription of the brand being used and caus- 
ing the description to be printed once a 
week for three successive weeks in a news- 
paper published in the county in which the 
notices have been filed. 
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[Labeling of Poison] 
Your correspondence does not disclose 
whether your commodities are destructive 
to human life, if so the label must contain 
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the word “poison”, together with the name 
and place of business of the seller and with 
the common name of two or more readily 
accessible antidotes. 


[ff 57,390] Standard Oil Company (New Jersey), Standard Oil Development Com- 
pany, Standard Catalytic Company, and Jasco, Incorporated, v. James E. Markham as 
Alien Property Custodian. 


United States District Court for the Southern District of New York. Civil Action 
No. 26-414. June 1, 1945. 


In an action under the Trading with the Enemy Act to recover from the Alien 
Property Custodian patents and stock acquired by the Custodian under vesting orders 
issued by him, it is not open to the Custodian to defend his seizure on the ground that 
plaintiffs acquired the patents and stock by violating the anti-trust laws. To allow such 
a defense would permit a collateral attack contrary to accepted principles of contract and 
property law, would add to the anti-trust laws a sanction not authorized by Congress, 
and would establish a precedent whereby any person could retain with impunity property 
which he had unlawfully seized from an owner who had acquired the property in violation 
of some law. Objection to the introduction of evidence as to violation of the anti-trust 
laws is sustained on the ground that the evidence is irrelevant. 


See the Sherman Act annotated, Vol. 1, {| 1660.275. 


Memorandum Enemy Act. So far as research of counsel 


[Nature of Action] 


WyzanskI, D. J.: This is an action un- 
der Sec. 9a of the Trading With the Enemy 
Act. Standard Oil Company and three as- 
sociated companies have brought this action 
to recover from the Alien Property Cus- 
todian thousands of United States patents 
and certain shares of stock in various cor- 
porations. Plaintiffs allege that they are 
the owners of these assets; that they ac- 
quired them, with a single exception, from 
I. G. Farbenindustrie by outright purchase; 
that the Custodian vested these assets in 
himself by two vesting orders; and that 
plaintiffs are entitled to have these assets 
returned. 


[Defense Based on Anti-Trust Law Violation] 


One of several defenses asserted by the 
Custodian is that plaintiffs are not entitled 
to most of these assets because they were 
acquired by plaintiffs by agreements which 
violated the anti-trust laws of the United 
States. To raise this defense the Custodian 
has made allegations in paragraph V of his 
answer, has made an offer in evidence of a 
letter heretofore called Government Serial 
No. 149 written by Mr. Teagle to Mr. 
Riedeman, marked Exhibit D-62 for identi- 
fication, and is prepared to make other 
offers of evidence. Plaintiffs have season- 
ably objected to the introduction of this 
evidence on the ground it is irrelevant. 


[Defense Is Novelty] 


This type of defense and offers of this 
type of evidence are novelties in proceed- 
ings under Sec. 9a of the Trading With the 
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and of the court can discover, it has not pre- 
viously been decided whether when an 
American corporation seeks to recover from 
the Alien Property Custodian property of 
which it claims ownership the corporation 
should be denied relief on the ground that 
in acquiring or using that property it vioi- 
lated the anti-trust laws of the United 
States. 


[Implications of Defense] 


In considering the validity of this defense 
the first point is to observe the inevitable 
breadth of the Custodian’s contention. If 
the Custodian is correct in his contention 
that relief should be denied where the 
claimed property was acquired in violation 
of the federal anti-trust laws, it would seem 
that relief should also be denied where the 
claimed property was acquired in violation 
of any other federal law, or any state law, 
or any foreign law. There is no hierarchy 
of laws in which the anti-trust laws are 
given peculiarly high rank. And the anti- 
trust laws, as the Supreme Court has re- 
cently recognized. in Hartford Empire Co., 
v. United States, 323 U.S. 386, 415, have no 
provision that patents used in violation of 
these laws shall be forfeited. Moreover, if 
the custodian is correct in his contention 
that relief should be denied where he is the 
person charged with a seizure unauthorized 
by law, it would seem that relief should also 
be denied where the person charged with the 
wrongful taking is a common thief,—at least 
if the suit where the issue arises is because 
of the nature of the property involved or 
because of the nature of the relief sought 
in an equity suit. The Custodian has no 
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more statutory interest than any other per- 
son in the enforcement of the anti-trust laws. 


Indeed if the Custodian’s defense under 
the anti-trust laws were to prevail here, it 
is difficult to see why, aside from the re- 
straints imposed by self-discipline and a 
consciousness of the risk of impeachment 
and removal, the Custodian would not be at 
liberty to sequester and keep all property in 
the United States acquired in violation of 
law, regardless of whether there had been 
the slightest connection between the owner 
of the property and the enemy. This would 
mean that whenever property was acquired 
in violation of any law the offender ran the 
risk of the penalties prescribed by that law 
and also the risk of the unprescribed for- 
feiture of the property at the whim of an 
administrative official. 


[Cases] 


The unsoundness of the Custodian’s de- 
fense under the anti-trust law is revealed not 
alone by the breadth of its necessary impli- 
cations, but by cases such as Connolly v. 
Union Sewer Pipe Co., 184 U. S. 540, 549-551 
and A. B. Small Co., v. Lamborn & Co:, 267 
U. S. 248, 258. These cases hold that-where 
a person engaged in and acting pursuant to 
a conspiracy to violate the anti-trust laws 
makes a contract which is not inherently 
invalid he can enforce that contract against 
the other party. Similarly, where a person 
has acquired property by a contract in re- 
straint of trade he can recover the property 
from a wrongful taker. California Cured 
Fruit Ass'n. v. Stelling, et al., 141 Cal. 713, 
75 Pac. 320, 322. These authorities illustrate 
the rule that a party to a previous illegal 
contract agreement or combination with 
others, restraining competition in that busi- 
ness is not deprived of legal protection of 
his property in that business. American 
Law Institute, Restatement of Contracts 
Sec. 519; Williston, Contracts, (Rev. Ed.) 
Sec. 1661. Such a rule embodies the broad 
principle that while one who has acquired 
property in violation of law is subject to 
whatever personal penalties and infirmities 
of title that law provides, he is not an out- 
law and his title tc property is not subject 
to collateral attack. 


The case at bar is quite unlike Sola Elec- 
tric Co., v. Jefferson Electric Co., 317 U. S. 
173 or Continental Wall Paper Co., v. Voight 
& Sons Co., 212 U. S. 227. Those cases hold 
that where two parties make a contract 
which is itself unlawful under the anti-trust 
laws a court will not enforce or grant a 
remedy upon that contract. In refusing to 
assist parties to consumate their unlawful 
bargains the court is obedient to the direct 
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command of the law; it is not entering upon 
a collateral inquiry or attaching to prior 
unlawful conduct penalties unauthorized by 
statute. The distinction is too familiar to 
require elaboration. See A. B. Small Co., v. 
Lamborn & Co., supra; American Law Insti- 
tute, Restatement of Contracts, Secs. 518, 519, 
598, 607. 


Although the Custodian places no reliance 
on Morton Salt Co., v. G. S. Suppiger Co., 
314 U. S. 488, perhaps a word should be 
said about its doctrine, particularly since it 
is in square conflict with the second illus- 
tration given for Sec. 519 of the Restatement 
of Contracts, cited two paragraphs above. 
As explained in Hartford Empire Co., v. 
United States, 323 U. S. 386, 415-416, the 
Morton Salt Co., case stands for the proposi- 
tion that so long as a patent owner is using 
his patent in violation of the anti-trust laws 
he cannot restrain infringement of it by 
others. In the instant case plaintiffs, what- 
ever may have been their past conduct, are 
not currently using the patents here in- 
volved .in violation of the anti-trust laws. 
For some time the patents have been vested 
in the Custodian. Moreover, ‘their use has 
been circumscribed for three years by the 
stringent terms of an outstanding decree of 
the United States District Court for the Dis- 
trict of New Jersey. Thus the doctrine of 
the Morton Salt Co., case which is limited 
to current violations of the anti-trust laws 
by the patentee does not apply. Further- 
more it would be a bold interpretation 
which would carry the doctrine of that case 
beyond giving an infringer a defense against 
a patentee. It is hard to suppose that the 
Supreme Court meant to indicate that any- 
one may without accountability to a patentee 
take from him a patent he is using in viola- 
tion of the anti-trust laws. See Hartford 
Empire Company v. United States, supra. 


[Objection to Evidence Sustained] 


In summary, I conclude that it is not open 
to the Alien Property Custodian to defend 
his seizure of the patents and shares of stock 
involved in this case on the ground that 
plaintiffs have acquired them by violating 
the anti-trust laws. To allow such a de- 
fense would permit a collateral attack con- 
trary to accepted principles of contract and 
property law, would add to the anti-trust 
laws a sanction not authorized by Congress, 
and would establish a precedent whereby 
any person, whether or not a public officer, 
could retain with impunity property which 
he had unlawfully seized from an owner 
who had happened to acquire the property 
in violation of some national or local law. 


Objection Sustained. 
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[1 57,391] Associated Laboratories, Inc. v. Federal Trade Commission. 


In the United States Circuit Court of A ls for th ircui 
ber Term, 1944. Decided July 11, 1045, Sie eaalvod na pale woe se 


, On petition to review a “cease and desist” order of the Federal Trade Commission 
enjoining the petitioner—the respondent below—from certain forms of advertising. 


An order of the Federal Trade Commission, prohibiting misrepresentations of medici- 
nal tablets designated “Kelp-A-Malt” as to their ability (1) to overcome weakness, emacia- 
tion, thinness and underweight, (2) to acquire for the user “a well proportioned body” 
and a shapely” figure, (3) to restore health, strength and vigor to those who are “tired” 
and run down”, and (4) to extend therapeutic value in the cases of “acid stomach”, “gas”, 
or “indigestion”, is affirmed. 


Petitioner’s claim of being unjustly pressed to trial is without foundation when the 
Commission granted petitioner two continuances, totalling three and one-half months, 
because of illness of petitioner’s attorney, but denied a continuance to a new attorney, 
retained two weeks or more before hearing began. 


Petitioner’s defense was not prejudiced by the Commission’s denial to petitioner of 
the privilege of cross-examination of witnesses some time after the close of direct examina- 
tion, when petitioner was subsequently allowed to recall the same witnesses and examine 
them at large. 


The trial examiner was justified in excluding petitioner’s evidence that medicinal tablets 
were a “dietary supplement” in that they contained some quantities of vitamins and 
minerals which are necessary to a well balanced ration, and which, had they been in 
greater quantity, might have been restorative or curative. Such evidence was irrelevant 
when the company had not advertised its tablets as useful adjuncts to a proper diet, but 


No. 260, Octo: 


had claimed therapeutic powers for thern. 


See Federal Trade Commission Act annotations, Vol. 2, {| 6125.375, 6630.40, 6630.82. 
Affirming Federal Trade Commission cease and desist order in Dkt. 2979. 


For petitioner: Francis Finkelhor. 
For respondent: Joseph J. Smith, Jr. 


Before L. Hann, Aucustus N. HAND, and Frank, Circuit Judges. 


[Facts of Case] 


Per CurtAM: The petitioner seeks review 
of an order of the Federal Trade Commis- 
sion, directing it to discontinue certain forms 
of advertising, to wit: declaring that its 
tablets—which go by the name, “Kelp-A- 
Malt’’—will (1.) overcome weakness, emacia- 
tion, thinness and underweight; (2.) will 
acquire for the user “a well-proportioned 
body” and a “shapely” figure; (3.) will re- 
store health, strength and vigor to those 
who are “tired” and “run down”; (4.) have 
therapeutic value in cases of “acid stamach,” 
“sas,” or “indigestion.” The Commission 
filed its complaint on November 12, 1936, 
the answer was filed on December 31, 1936; 
and the first hearing was on June 28, 1938, 
when, however, little or nothing was done. 
The proceeding was then allowed to lapse 
until April, 1942, when the Commission served 
notice of a hearing on May 27, 1942. Twelve 
days before the day so fixed, one, Tuvin, the 
company’s president—a lawyer—asked a_con- 
tinuance because of illness. This the Com- 
mission granted, but on July 17 set the 
hearing for August 17. Tuvin again—July 
21—declared that he was too ill, but sug- 
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gested September 14 as the date, and the 
Commission set the 15th “definitely.” On 
September 3, and again on September 8, a 
new attorney of the company, who had been 
very recently 1etained, asked a further con- 
tinuance on the ground that he had not had 
time to prepare; but the Commission refused 
his request, began to put in its testimony on 
the 15th, and completed it at hearings held 
on the 16th, 17th and 19th. At these hear- 
ings the new attorney repeatedly insisted 
that he was not prepared to cross-examine 
the three expert witnesses—who were all 
physicians—but the examiner as often re- 
fused to give him any further time, and held 
that he had forfeited his privilege by failing 
to proceed at the close of the direct. How- 
ever, the cause was continued until Decem- 
ber 7, and then and at several later hearings, 
this attorney was allowed to recall the same 
witnesses and examine them at large. (This 
examination occupies about ninety pages of 
the record; the direct testimony took up 
only sixty.) Although this was called “di- 
rect” examination, the attorney freely exam- 
ined the witnesses as to all those matters 
to which they had testified in September. 
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[Company's Grievances] 


The case closed before the first of the 
year, and the Commission filed its findings 
and order on July 20, 1943. It found that 
the company had claimed for its tablets 
those curative powers which the order for- 
bade it to advertise: so far there is no dis- 
pute. The last five findings are that the 
tablets have not in fact the powers claimed; 
and these findings, the company says, have 
no support in the evidence. That is so palp- 
ably untrue that we shall not stop to con- 
sider it; indeed, it is difficult to believe that 
the assertion can be serious. The more sub- 
stantial—or perhaps more accurately, the 
less implausible—grievances are (1.) that 
the company was unfairly pressed on for 
trial, and (2.) that the examiner ruled out 
evidence relevant to the issues. We have 
already set out the details as to the first of 
these, and it must have appeared to any 
fair-minded person that the claim of being 
unjustly pressed to trial is utterly without 
foundation; and that the company was 
merely trying to put off the evil day, In- 
deed, the Commission was much more for- 
bearing than it need have been. 


[No Prejudice from Denial of 
Cross-Examination] 


Nor is there any reason to suppose that 
the company moulted a feather in being de- 
nied the formal privilege of cross-examina- 
tion. It is indeed curious that the 
Commission and the examiner should have 
denied that privilege even in name; they 
appear to have supposed that some advan- 
tage attached to it different from the priv- 
ilege, actually accorded the company, of 
recalling the witnesses and examining them 
freely on the “direct.” Such a notion is 
not, indeed, uncommon; but it is for the 
most part an illusion; for, when the exam- 
ining party is allowed to search the wit- 
nesses by leading questions, the only real 
limitation upon him is that he may not im- 
peach the witness. In the case at bar the 
company does not even intimate that it 
could have impeached any of the Commis- 
sion’s experts; and the denial did not preju- 
dice the defence in the slightest. 


[Examiner Justified in Excluding 
Irrelevant Evidence] 


The second grievance is the exclusion of 
evidence which the company thought rele- 
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vant, but which the examiner did not. As 
has already appeared, the company claimed 
that its tablets would serve to cure a number 
of human deficiencies and ailments. The 
Commission’s experts testified that the vita- 
mins and minerals which they contained 
were too small in quantity to restore such 
deficiencies, or to cure such ailments; and 
the only issue was whether that was true. 
The company offered evidence to prove that 
the tablets were a “dietary supplement”: 
that is, that they contained some quantities 
of those substances which are necessary to a 
well balanced ration, and which, had they been 
in greater quantity, might have been restora- 
tive or curative, as the company asserted. The 
examiner was justified in excluding this evi- 
dence, although, here too, we should have 
been better satisfied, had he let it in. Irrele- 
vant evidence will of course inevitably to 
some extent prolong a trial; but ordinarily 
that is the only issue at stake in its admis- 
sion; and it is almost always better to let 
it in, unless it will consume too much time, 
or unless it is palpably not offered in good 
faith. To exclude it is often to invite nice 
questions of dialectic, which are the curse 
of the whole law of evidence, and which 
only serve to confuse those engaged in the 
trial and provoke idle appeals, as here. 
However, although, as in forfeiting the 
company’s privilege of “cross-examination,” 
it would have been better to throw open 
the door, it is perfectly plain that the evi- 
dence was in fact irrelevant. The company 
had not advertised its tablets as useful ad- 
juncts to a proper diet; it had claimed for 
them powers which they did not possess, 
and which it really did not try to prove 
that they possessed. 


[Petitioner's Appeal Devoid of Merit] 


The appeal is entirely devoid of merit; the 
company represented the tablets as a pan- 
acea, and the Commission showed that they 
would cure nothing; it was to protect the 
public from precisely this kind of unscrupu- 
lous exploitation to which it so easily suc- 
cumbs, that the Commission was in sub. 
stantial part created. 


[Order Prohibiting Misrepresentation of 
Medicinal Preparation A firmed] 


Order affirmed. 
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[] 57,392} National Electrical Wholesalers Ass'n, et al. v. Federal Trade Commission. 


ae Ee hae States Circuit Court of Appeals for the Seventh Circuit. No. 8647. 


Petition for review of order of Federal Trade Commission. 


Petition for review of an order of the Federal Trade Commission, prohibiti 
° ° . e 4 ° ° ¥ itin an, 
combination to fix prices in the sale of rigid steel conduit, is withdrawn ccriean? to stipi 
von ar counsel, by reason of acceptance by the Commission of petitioner’s partial report 
iance. 


See Federal] Trade Commission Act annotations, Vol. 2, f| 6380.63. 

Withdrawal of Petition for Review of Federal Trade Commission order in Dkt. 4452, 
For petitioner: Breed, Abbott, & Morgan (by Robert W. Austin and William Fenn). 
For Federal Trade Commission: W. T. Kelley. 

Evan A. Evans, Circuit Judge. 


Stipulation of Withdrawal of Petition ties hereto, subject to the approval of this 
for Review honorable Court, that the Petition to Review 

[Acceptance of Petitioners Partial and set aside an order of the Federal Com- 
Report of Compliance] mission, heretofore filed by petitioners, Na- 


tional Electrical Wholesalers Association, 


Petitioners’ Partial Report of i F ; 
eport of Compliance et al., is hereby withdrawn. 


having been accepted by the respondent: 


[Petition for Review of Order Prohibit- [Petitioners to Bear Costs] 
isd Price Fixing of Wire Withdrawn] All costs shall be borne by petitioners. 
It is hereby stipulated and agreed, by and 
between the attorneys for the respective par- 


[57,393] Federal Trade Commission v. Jack Herzog, Michael Herzog, and George 
Herzog, individually and trading as Jack Herzog & Company. 


In the United States Circuit Court of Appeals for the Second Circuit. No. 328, 
October Term, 1944, Decided July 16, 1945. 


Petition for enforcement of an order of the Federal Trade Commission. The Com- 
mission seeks enforcement of its order of July 8, 1942 directing the respondents to cease 
and desist from accepting from sellers commissions on purchases made for the respond- 
ents’ own account, or as agent or buying representative of the purchaser, or when the 
respondents are acting in behalf, or are subject to the control, of the purchaser. Affirmed 
and remanded with directions. 


A Federal Trade Commission order, prohibiting commission resident buyers of fur 
garments from accepting from sellers commissions on purchases made for the respondents’ 
own account, or as agent or buying representative of the purchaser, or when the respond- 
ents are acting in behalf, or are subject to the control, of the purchaser, is affirmed. This 
practice violates Section 2(c) of the Clayton Act, as amended by the Robinson-Patman 
Act. The court cannot consider respondents’ contention that they are independent brokers 
when respondents admitted allegations of the complaint that respondents were agents of 
the buyers. However, a decree commanding obedience to a cease and desist order will 
not be entered without regard to whether the respondents have violated the order. There- 
fore, after determining that the Commission’s order is valid, the question of its violation 
is referred to the Commission to take evidence and report on that issue before an enforce- 
ment order is entered. 

See Robinson-Patman Act annotations, Vol. 1, {| 2214.346, and Federal Trade Commission Act 
annotations, Vol. 2, {| 6125.476. 


Affirming a Federal Trade Commission order in Dkt. 4257. 


For petitioner: W. T. Kelley, Chief Counsel; Joseph J. Smith, Jr., Assistant Chief 
Counsel; and Carl Wheaton, Special Attorney. 


For respondents: Samuel S. Isseks; Bernard A. Chambers and George R. Raducan, 
of counsel. 


Before SWAN, CHAsE and CLARK, Circuit Judges. 
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[Proceedings in Case] 


Swan, Circuit Judge: This case is before 
us upon a petition by the Federal Trade 
Commission, pursuant to section 11 of the 
Clayton Act, 15 USCA §21, for an order 
by this court affirming and enforcing a cease 
and desist order entered by the Commission 
on July 8, 1942 against the respondents indi- 
vidually and trading as Jack Herzog & 
Company. The petition alleges that the 
respondents have failed to obey the Com- 
mission’s order. This is denied by their 
answer, which prays that the order of July 
8, 1942 be vacated or, if affirmed, that the 
Commission be directed to take proof, as 
special master, on the issue of the respond- 
ents’ violation of the order. 

In August 1940 the Commission issued a 
complaint against the respondents charging 
them with violations of section 2(c) of the 
Clayton Act as amended by the Robinson- 
Patman Act, 15 USCA §13(c). The re- 
spondents filed an answer which they subse- 
quently withdrew, substituting therefor an 
answer that admitted all the material alle- 
gations of fact in the complaint, waived a 
hearing thereon, and authorized the Com- 
mission, without further evidence or other 
intervenmg procedure, to find such facts to 
be true. The answer, however, did not ad- 
mit that the facts alleged in the complaint 
constituted a violation of the statute. On 
July 8, 1942 the Commission made findings 
of fact in accordance with the allegations of 
the complaint, concluded that the respon- 
dents had violated section 2(c) of the Clay- 
ton Act as amended, and ordered them 
forthwith to cease and desist from: 
“Receiving or accepting directly or indirectly 
anything of value as brokerage, commission or 
other compensation or any allowance or discount 
in lieu thereof from any seller on or in connec- 
tion with purchases made from such seller 
(a) when such purchases are made for respond- 
ents’ own account, or (b) when such purchases 
are made as agent or buying representative of 
the purchaser, or (c) when in making such pur- 
chases the respondents are acting in fact for 
o. in behalf, or are subject to the direct or 
indirect control of the purchaser.” 


[Facts Alleged and Found by Commission] 


The facts alleged in the complaint and 
found by the Commission may be summar- 
ized as follows: The respondents are en- 
gaged in business in New York City as 
commission resident buyers of fur garments. 
In the course of their business they act as 
agents for the purchase of fur garments for 
and in behalf of approximately 80 fur gar- 
ment retailers and department stores 
located in the several states of the United 
States. From such retailers or department 
stores the, respondents receive requisitions 
to purchase fur garments upon general 
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specifications as to size, style, quality and 
price. They then call upon various fur gar- 
ment manufacturers and place the order at 
the most advantageous price from the stand- 
point of the buyer. Generally the manufac- 
turer ships the garments so purchased direct 
to the retail purchaser, although in some in- 
stances delivery is arrested to permit in- 
spection by the respondents at their place 
of business. On such purchase orders the 
respondents receive from the sellers a com- 
mission, generally 5% of the sales price. 
In such transactions the retailers and de- 
partment stores are the actual purchasers 
in whose behalf the respondents have been 
in fact acting. New York City is the center 
of the fur garment industry in the United 
States. In the course of their business the 
respondents represent fur garment retailers 
who are in competition with other retailers 
who undergo expense by maintaining buying 
offices, retaining the services of “fee” buyers, 
or sending representatives to New York 
City to make fur garment purchases. 


[Commission’s Order A firmed on Record] 


The respondents argue that they are not 
agents of the buyers, but independent brok- 
ers, and that the first question for decision 
is whether an independent broker, who re- 
ceives no compensation from the buyers, 
is in no way under the control of the buyers, 
and does not pay to the buyers any part of 
the commissions received from the sellers, 
violates section 2(c) of the statute. But 
this is not the question presented by the 
record, There is nothing before us con- 
cerning the manner in which the respondents 
do business except what is alleged in the 
complaint and admitted by their answer.* 
On this record it stands admitted that the 
respondents received from sellers commis- 
sions on transactions in which they “act as 
agents for the purchase of fur garments 
for and on behalf of” retailers, whose orders 
they place at “the most advantageous price 
from the standpoint of the buyer”, and “in 
whose behalf said respondents have been 
and are, in fact, acting’, while other com- 
petitive retailers “undergo buying expense 
by maintaining buying offices, retain the 
services of fur garment buyers known as 
‘fee’ buyers, or send representatives to New 
York City to make fur garment purchases.” 


* Their original answer alleged that the re 
spondents are engaged in business as bona fide 
brokers and selling representatives for numer- 
ous manufacturers and wholesalers of goods, 
from whom they accept commissions for selling 
services performed in their behalf and under 
their control as their agents in the sale of such 
goods, But these allegations are irrelevant, since 
they were superseded by the admissions of the 
substituted answer. 
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This results in a price discrimination in 
favor of the retailers who do business with 
the respondents, and is contrary to the pur- 
pose and the language of the statute, 15 
USCA § 13(c), which prohibits the payment 
of compensation by one party to the other, 
or to the other’s agent, although preserving 
the right of either party to pay his own 
agent for services rendered in connection 
with the sale or purchase. See Quality 
Bakers of America v. Fed. Trade Commission, 
114 F. 2d 393, 398 (C. C. A. 1); Fitch v. 
Kentucky-Tennessee Light & Power Co., 136 
F. 2d 12, 15 (C. C. A. 6); Webb-Crawford 
Co. v. Fed. Trade Commission, 109 F. 2d 268, 
270 (C. C. A. 5), cert. den. 310 U. S. 638; 
Great Atlantic & Pacific Tea Co. v. Fed. 
Trade Commission, 106 F. 2d 667, 673 
(C. C. A. 3), cert. den. 308 U. S. 625; Biddle 
Purchasing Co. v. Fed. Trade Commission, 
96 F. 2d 687, 691 (C. C. A. 2), cert. den. 
305 U. S. 634. We must take the record 
as the parties made it, and on that record 
the Commission’s order must be affirmed. 


[Hearing as to Question of Violation of 
Order Appropriate] 


The Commission asks us to enter a de- 
cree commanding obedience to its order 
without regard to whether the respondents 
have violated it. The statute provides, 15 
USCA §21, that if a person against whom 
a cease and desist order has been issued 
“fails or neglects to obey such order of the 
commission * * * while the same is in 
effect, the commission * * * may apply to 
the circuit court of appeals * * * for the 
enforcement of its order * * *.” This 
provision is identical with the enforcement 
provisions of section 5 of the Federal Trade 
Commission Act, 38 Stat. 719, before its 
amendment in 1938. In construing those 
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provisions we have held that after deter- 
mining that the Commission’s order is valid, 
the question of its violation must be referred 
to the Commission to take evidence and 
report on that issue before an enforcement 
order will be entered. Fed. Trade Com. v. 
Balme, 23 F. 2d 615, 621, cert. den. 277 
U.S. 598; Fed. Trade Com. v. Standard Edu- 
cation Society, 86 F. 2d 692, 698, reversed 
in part on other grounds, 302 U. S. 112. We 
are asked to reconsider these decisions, but 
we see no reason to do so; no contrary 
decision has been cited. The same pro- 
cedure has been followed in the Fourth 
Circuit, Fed. Trade Com’n v. Baltimore Paint 
& Color Works, 41 F. 2d 474, 476; and the 
Seventh has adopted an even stricter rule, 
namely, that it will not consider the validity 
of the order until a violation of it has been 
shown. Fed. Trade Com. v. Standard Edu- 
cation Society, 14 F. 2d 947, 948. In the 
case at bar the violations of the Clayton Act 
which the Commission found occurred 
nearly five years ago; its order was issued 
on July 8, 1942 and ‘its petition for enforce- 
ment was not filed until March 1945. The 
respondents’ answer to the petition asserts 
that “at least since July 8, 1942” they have 
done business only as agents of the sellers 
of fur garments. Under these circumstances 
the customary procedure of requiring a 
hearing on the issue of violation seems 
especially appropriate. 


[Order Affirmed; Commission to Report 
on Violations] 


The order is affirmed and the proceeding 
is referred to the Commission as special 
master to hear and report whether the re- 
spondents have violated the provisions of 
the order. 


[1 57,394] United States v. National Lead Company, Titan Company, Inc., E. I. 


du Pont de Nemours and Company. 


In the United States District Court for the Southern District of New York. Civ. 


26-258. Dated July 5, 1945. 


Agreements between United States and foreign producers of titanium pigments, 


creating a world-wide patent pool of all present and future patents of the parties, covering 
the entire titanium industry, and dividing the world into exclusive territories within which 
each of the parties is to confine its business with respect to unpatented as well as patented 
commodities, for the purpose and with the effect of suppressing imports into and exports 
from the United States, are unlawful under the Sherman Act. The system of territorial 
allocation and suppression of trans-Atlantic traffic cannot be justified as ancillary to the 
grant of a license under a patent when the agreements apply to patents not yet issued, 
to inventions not yet imagined, to a time beyond the duration of existing patents, and 
to countries where no system of patent monopolies exists. An exchange of patents, present 
and future, between competitors, standing alone may be innocent. But this exchange 
between two corporations who control the entire market becomes an instrument of re- 
straint. Also, refusal to license (or refusal to license except on conditions which would 
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extend the patent monopoly), pursuant to conspiracy on the part of owners of competing 
patents, offends the law. 
See the Sherman Act annotations, Vol. 1, | 1270.201, 


The contention that the Court is without jurisdiction to consider conduct abroad of 
foreign corporations, relating to commerce of foreign nations, is brushed aside as irrele- 
vant when the object of consideration is a conspiracy in the United States, affecting 
American commerce, by acts done in the United States as well as abroad. The argument 
that the Court cannot invalidate contracts with foreign corporations who are not within 
the Court’s jurisdiction is overruled; the absence of a defendant’s foreign associates does 
not prevent the Court from restraining those within the reach of its mandate from con- 
tinuing a conspiracy in defiance of the Sherman Act. 

See the Sherman Act annotations, Vol. 1, J 1021.361. 


A suit to enjoin a world-wide cartel in titanium products is not rendered moot by 
the intervention of war when the parties to the cartel have provided for dealing with the 
interlude of war and for resumption of the cartel thereafter. Nor does the question of 
validity of certain provisions of contracts become moot by reason of abandonment of such 
provisions prior to final decree. The cancellation or abandonment of the provisions is a 
fact to be considered in determining whether the unlawful action of the past is likely to 
recur in the future; the issue is the likelihood of continuance. 

See the Sherman Act annotations, Vol. 1, J 1610.208. 


For the United States: John F. X. McGohey, U. S. attorney; Herbert A. Berman, 
William C. Dixon, and Russell F. Locke, Special Assistants to the Attorney General; 
Julian Caplan and Ephraim Jacobs, special attorneys, of counsel. 


For defendants: Bethuel M. Webster and Clifton P. Williamson for National Lead 
Co. and Titan Co., Inc.; Bethuel M. Webster, Clifton P. Williamson, Edward L. Rea, 
and Carolinda Waters, of counsel. Cravath, Swaine & Moore for E. I. du Pont de Nemours 
and Co.; William Dwight Whitney, John Logan O’Donnell, and Gerhard A. Gesell, of 
counsel. 


Opinion rendered by RIFrxrnp, District Judge. 


Nature of Action and Relief Asked 


[Digest] The United States alleges a 
cause of action under Sections 1 and 2 of 
the Sherman Act, and prays for an injunc- 
tion to restrain the alleged violations and 
for ancillary remedies to make the court’s 
mandate effective. 


Defendants 


Defendants are National Lead Company 
and E. I. du Pont de Nemours & Company, 
Inc., the two principal producers of titanium 
pigments in the United States and the two 
largest producers thereof in the world; and 
Titan Company, Inc., wholly owned by Na- 
tional Lead and in turn the owner of sub- 
stantial stock interests in the following 
producess of or dealers in titanium pig- 
ments: British Titan Products, Ltd.; Titan- 
gesellschaft, g.m.b.h.; Societe Industrielle 
du Titane; Titan Co. A/S; and Titan Kogyo 
Kabushiki Kaisha. 


Charges and Evidence 


The complaint charges that beginning in 
1920 defendant National co-conspirator Titan 
A/S, and the remaining defendants and co- 
conspirators, and others, have engaged in a 
combination in restraint of, and to monopo- 
lize, trade and commerce in titanium com- 
pounds among the several states and with 
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foreign nations, and have been parties to 
agreeménts in restraint of trade and com- 
merce, 

The evidence supports the allegation in 
every material respect. 


The commercial development of titanium 
compounds is founded largely upon the 
work of three groups of chemists. In the 
United States, Messrs. Barton and Rossi 
developed a process on which patents were 
issued; these they assigned to the Titanium 
Pigment Co., Inc., formed for the purpose. 
In Norway, patents on another process were 
assigned to Titan Co. A/S, organized for 
the purpose of exploiting them. In France, 
patents for a third process were acquired by 
Societe de Produits Chemiques des Terres 
Rares. 

In 1920 National Lead held 10% of the 
stock of Titanium Pigment, and had an 
option to acquire up to 50% of its stock. 
National Lead negotiated an agreement with 
Titan Co. A/S, which became the basic 
charter for the world-wide regulation of 
production and commerce in titanium com- 
pounds. 

By the terms of the 1920 agreement be- 
tween National Lead and Titan Co. A/S, 
the parties divided the world into trade areas; 
each party agreed not to trespass into the 
territory allotted to the other; all commerce 
between the two territories in titanium 
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products was interdicted and could proceed 
only by mutual consent. The supression of 
this commerce was not limited to patented 
articles or to articles produced by patented 
processes, but extended to all products 
within the “licensed field;” namely, all sub- 
stances containing above two per cent of 
titanium, or a compound thereof, unless such 
substances contained more than five per cent 
of a metal other than titanium in its purely 
metallic state, and all apparatus, methods, 
and processes useful in the obtainment or 
manufacture or use of said substances. The 
objects of this arrangement are disclosed by 
a_ large volume of correspondence, unin- 
hibited by any apparent awareness of the 
prohibitions of the anti-trust laws. These 
explicitly stated objects are: 1, the elimina- 
tion of competition; 2, the advancement of 
the art through the exchange of technology. 


This intention was carried into effect. 


The evidence reveals the perpetuation of 
the principles of the 1920 contract by a net- 
work of agreements which have confined 
the international trade in titanium products 
within preordained channels where-through 
it moves only under the regulation of Na- 
tional Lead and its foreign associates. 


When the story is seen as a whole, there 
is no blinking the fact that there is no free 
commerce in titanium. Every pound of it 
is trammelled by privately imposed regula- 
tion. The channels of this commerce have 
not been formed by the winds and currents 
oi competition. They are, in large measure, 
artificial canals privately constructed. The 
borders of the private domain in titanium 
are guarded by hundreds of patents, pro- 
cured without opposition, and maintained 
without litigation. The accumulated power 
of this private empire, at the outbreak of 
World War II, was tremendous. The in- 
dustry was predominantly occupied in the 
United States by National Lead and du 
Pont. The balance was produced by Ameri- 
can Zirconium, a licensee of both National 
Lead and du Pont, and by Virginia Chemi- 
cal, a licensee of du Pont. There was a 
complete absence of imports, and of exports 
except to the Western Hemisphere. 


I. The Case Against National Lead and 
Titan Co. 


At the outbreak of World War II, Na- 
tional Lead and Titan Co. Inc. were, by 
virtue of agreement, members of a world- 
wide combination. The more intimate mem- 
bers of that combination were National 
Lead, Titan Co. Inc., Titan Co. A/S, So- 
ciete Industrielle du Titane, Titangesell- 
schaft, g. m. b. h., British Titan Products, 
Ltd., Titan Kogyo Kabushiki Kaisha, and 
Canadian Titanium Pigments, Ltd. Among 
these, the closest cooperation prevails. Ter- 
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ritories are allocated; patents and patent ap- 
plications are interchanged and _ cross 
licensed; technological information of one is 
promptly made available to the others (ex- 
cept Titan Kogyo Kabushiki Kaisha). Each 
operates in its own exclusive territory. Com- 
petition among them is non-existent. A 
less intimate bond unites the members of 
this Titan family with the French group. 
No member of the latter group exports into 
National Lead’s exclusive territory. Na- 
tional Lead does not export outside of the 
Western Hemisphere. For the territory 
beyond National Lead’s frontiers, quota ar- 
rangements and price agreements assure the 
absence of competition between the Titan 
family and the French group. In Japan 
both groups unite in a common enterprise. 
All this is the product of agreements. Clear- 
ly this combination affects the interstate 
and foreign commerce of the United States. 
No titanium pigments enter the United 
States except with the consent of National 
Lead. No foreign titanium pigments move 
in interstate commerce except with like ap- 
proval. No titanium pigment produced by 
National Lead may leave the ports of the 
United States for points outside the West- 
err Hemisphere. 


To have access to the patents of the com- 
bination, a stranger must not only have the 
consent of the member of the combination 
in whose territory he would operate, but he 
must adhere to the principles of the com- 
bination. 

Whether the form of association they 
created be called a cartel, an international 
cartel, a patent pool, or a technical and com- 
mercial cooperation, is of little significance. 
It is a combination and conspiracy in re- 
straint of trade, and the restraint is unrea- 
sonable. As such it is outlawed by Section 1 
of the Sherman Act, and it is unimportant 
whether it also violates Section 2. 

A combination of competitors, which by 
agreement divides the world into exclusive 
trade areas, and suppresses all competition 
among the members of the combination, of- 
fends the Sherman Act. 

The system of territorial allocation and 
suppression of trans-Atlantic traffic in titan- 
ium compounds and pigments cannot be 
justified as ancillary to the grant of a license 
under a patent. The agreements applied to 
patents not yet issued and to inventions 
not yet imagined. They applied to com- 
merce beyond the scope of any patents. 
They extended to a time beyond the dura- 
tion of any then-existing patent. They em- 
braced acknowledgment of patent validity 
with respect to patents not yet issued, nor 
applied for, and concerning inventions not 
yet conceived. They extended to countries, 
such as China, where no system of patent 
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tonopolies exists. They regulated the dis- 
position of the products after sale by the 
licensees. While the owner of a patent may 
license whom he will or refuse to license, a 
license may not be used to extend the patent 
monopoly beyond its terms. And where 
there is a refusal to license (or refusal to 
license except on specified conditions which 
would extend the patent monopoly) which is 
the product of agreement or conspiracy, on 
part of the owners of competing patents, the 
law is offended to the same extent as the 
law is violated when several combine and 
agree not to do business with a particular 
customer or class of customers. 


It is suggested that the 1920 contract 
may escape the condemnation of the Sher- 
man Act by recourse to the doctrine which 
validates covenants in restraint of trade 
when reasonably ancillary to a lawful prin- 
cipal purpose, such as the sale of a business. 
Such a principal purpose is supposed to be 
the sale by Titan Co. A/S of its American 
business to the Titanium Pigment Co., and 
conversely, the sale by Titanium Pigment of 
its foreign business to Titan Co. The an- 
swer is that Titan Co, had no American 
business to sell, and that Titanium Pigment 
had no foreign business to dispose of. 


In each of the subsequent agreements, 
which resulted in the creation of five of the 
corporations, the same purpose, to restrain 
trade in order to avoid competition, was 
paramount. 


It is suggested that this Court is without 
jurisdiction to consider conduct abroad, on 
part of foreign corporations, relating to the 
commerce of foreign nations. However, it 
has been alleged and proved that a conspir- 
acy was entered into, in the United States, 
to restrain and control the commerce of the 
world, including the foreign commerce of 
the United States. The object of the Gov- 
ernment’s attack is a conspiracy in the 
United States affecting American commerce, 
by acts done in the United States as well 
as abroad. 


The argument has been advanced that this 
Court cannot invalidate contracts with par- 
ties who are not within the Court’s jurisdic- 
tion and amenable to its order. The absence 
ot National Lead’s foreign associates does 
not prevent the Court from restraining those 
within the reach of its mandate from con- 
tinuing a conspiracy in defiance of the Sher- 
man Act. 


It is suggested that plaintiff has failed to 
establish injury to the public interest, and 
that defendants have proved substantial pub- 
lic benefit. Advancement of the art, increase 
of production, and decline of prices do not 
prove that the public interest has not been 
abused. Suppression of competition in in- 
ternational trade is in and of itself a public 
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injury, or at any rate, such suppression is a 
greater price than we want to pay for the 
benefits it sometimes secures. Secondly, de- 
fendants contend that American producers 
cannot do business successfully in a cartel- 
ized world except on cartel terms, and that 
to abstain from such business would amount 
to a greater restraint on trade than is in- 
volved in joining the cartel. But Congress 
has not yet validated such a solution to the 
problem. Until it does, private agreement 
and combination and private regulation may 
not substitute for legislation. 


It is suggested that the vital issues of 
this case have become moot by the inter- 
vention of war with Germany, Japan, and 
Italy. Several reasons dictate the rejec- 
tion of this argument. (1) The contracts 
with the Germans had not expired by their 
terms, and to the moment of America’s en- 
try into the war, the parties did not intend 
or expect that war should or would involve 
a permanent divorce. (2) The parties fore- 
saw the possibility of interruption causa 
belli and made provision for dealing with 
the interlude and for resumption thereafter. 
(3) That some of the contracts have been 
terminated by war is of relatively little sig- 
nificance. For in a legal sense we mean no 
more thereby than that the contracts have 
become unenforcible. But the contracts, be- 
ing in restraint of trade and violative of the 
anti-trust laws, were never enforcible. 


It is suggested that the validity of the 
British and Canadian contracts has become 
moot by the application of the doctrine that 
abandonment of provisions of a contract 
prior to final decree renders the question of 
the validity of such provisions moot. The 
authorities do not justify the statement of 
the rule in quite such broad terms. The 
cancellation of a provision of a contract is 
a fact to be considered in determining 
whether, under all the circumstances, the 
unlawful action of the past is likely to recur 
in the future; the issue is the likelihood of 
continuance. The evidence shows that there 
is a disposition on part of National Lead and 
Titan. Co. to abandon illegal practices; it 
dces not rise to the dignity of proof of 
abandonment. Apparently execution of the 
new agreements is awaiting some word of 
approval by the Court. It seems more ap- 
propriate to examine them in connection 
with the framing of a decree, rather than as 
bearing on the question whether any de- 
cree is to be made for injunctive relief. 


Agreements creating a world-wide patent 
pool of all present and future patents of the 
parties, covering an entire industry, and 
embracing division of the world into ex- 
clusive territories within which each of the 
parties is to confine its business activities, 
with respect to patent protected commodi- 
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ties, as well as unpatented, for the purpose 
and with the effect of suppressing imports 
into and exports from the United States, are 
unlawful under the Sherman Act. 


II. Du Pont’s Part in the International 
Cartel 


As to du Pont, the facts are by no means 
as clear. It denies any complicity in the 
combination, and much of the evidence sup- 
ports its denial. It did not subscribe to the 
1920 agreement, and the agreement it did 
sign in 1933 deviated sharply from the form 
and principles of the 1920 agreement. In 
1940 it withdrew from the exchange of tech- 
nological information with National Lead. 
It competed with National Lead for the 
American market. It was never regarded 
by the Titan group as a full fledged member 
of their family. Du Pont exhibited, from 
the very beginning of its interest in titan- 
ium, an alert consciousness of an anti-trust 
laws and moved cautiously under the guid- 
ance of trained anti-trust lawyers. The 
question is whether it succeeded in avoiding 
not only the form but also the substance 
of transgression. The Court has concluded 
that it has not. 


Du Pont was manifestly eager to obtain 
access to National Lead’s patents and skill 
in the titanium field. The 1920 agreement 
required that, before National Lead could 
license du Pont under its patents, du Pont 


must adhere to the principles of the 1920. 


agreement. Such adherence, du Pont re- 
fused for the reason. among others, that its 
adherence was forbidden by the anti-trust 
laws. The 1933 agreement was drawn, after 
long negotiation, in the form of a settle- 
ment of patent disputes. Jts terms are so 
vague that counsel did not agree, upon the 
trial, upon their meaning. The only ex- 
planation for this obscurity is that the 
vagueness is deliberate and the product of 
fear of the anti-trust laws. From this ex- 
planation made in a letter from Mr. Besch- 
orman to National Lead’s English associates, 
the Court draws no inference against du 
Pont, but does draw an inference as to 
National Lead’s frame of mind in its nego- 
tiations with du Pont. As a result of con- 
versations between Rupprecht on _ behalf 
of du Pont and Beschorman on behalf of 
National Lead, and also between Rupprecht 
and Jebsen, two letters were written, one by 
du Pont to National Lead with the intention 
that it be transmitted to Titangesellschaft, 
and the other by National Lead to Titan- 
gesellschaft to accompany du Pont’s letter. 
If du Pont is bound by the second letter, it 
unquestionably joined the conspiracy then 
in effect between National Lead and its for- 
eign associates. Du Pont is bound by the 
second letter because (1) du Pont asked Na- 
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tional Lead to persuade Titangesellschaft 
to consent; (2) Rupprecht was shown the 
Beschorman letter before it was mailed, and 
the record shows no repudiation by Rupp- 
recht. Such quiescence on the part of du 
Pont can only be construed as ratification. 
It follows that the assurance that du Pont 
would respect the territory of Titangell- 
schaft must be attributed to du Pont. As 
to territorial delimitations of the titanium 
pigment business, du Pont joined the combi- 
nation. Du Pont was not making a prom- 
ise} it was giving expression to its then 
existing business policy not to manufacture 
or sell in Germany and other Titangesell- 
schaft territory. Concerted abstinence from 
ccmmerce is proscribed even where there 
are valid unilateral reasons for abstaining. 
Also, du Pont’s assurance, in part, formed 
the consideration for the continued absti- 
nence of the European producers from ex- 
porting to the United States. 


There is no direct evidence that du Pont’s 
executive committee knew of Rupprecht’s 
commitments, But there is abundant evi- 
dence that Rupprecht’s authority was broad 
enough to justify charging the corporation 
with his acts in its behalf. 


Du Pont advances the argument that it 
had no choice but to do business with the 
cartel unless it was content to stay out of 
the titanium field. Perhaps the answer is 
that du Pont, having discovered the con- 
spiracy, should have asked the Attorney 
General to break it up. 


TIT, Du Pont’s Relations to American 
Producers 


The case also presents the question whether 
the contract between National Lead and 
du Pont is offensive to the anti-trust laws 
independently of the relation of that con- 
tract and the parties thereto to the foreign 
producers. Here two competing producers 
who between them control 100% of the com- 
merce in titanium products in the United 
States agree not only to settle their conflict- 
ing patent claims, but they agree to ex- 
change all future patents, patent applications 
and know-how. It is clear that the capacity 
of such a combination to dominate the mar- 
ket is vastly increased, and that the capacity 
for the exclusion of outsiders from the in- 
dustry is multiplied. When the effect of 
an arrangement is obvious, it is fair infer- 
ence that the parties intended that effect. 
The accumulation of great power to restrain 
trade may in itself be an evil. When the 
power thus acquired is exerted to accom- 
plish unreasonable restraints of trade, it is 
surely an evil. 

National Lead licensed one American 
producer, American Zirconium, on condi- 
tions which required submission to the il- 
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legal 1920 contract. It never did license 
Virginia Chemical, and the evidence is per- 
suasive that it could not get from Virginia 
Chemical written adherence to the 1920 
agreement. Du Pont licensed both Ameri- 
can Zirconium and Virginia Chemical, sub- 
ject to a severe tonnage limitation on the 
product made under the license and to a 
royalty on all titanium dioxide produced, 
whether under the licensed patents or not. 
Until 1944 du Pont refused licenses unen- 
cumbered by tonnage limitations. 


Another inevitable consequence of the Na- 
tional Lead-du Pont agreement has been 
the proliferation of patents. It is not with- 
out significance that nota single one of the 
hundreds of patents here involved has ever 
been litigated. ‘The newcomer is confronted 
by a veritable jungle of patent claims. These 
patents have been forged into instruments 
of domination of an entire industry. 
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The exchange of know-how between Na- 
tional Lead and du Pont was abandoned 
in 1940, The exchange of patents and pat- 
ent applications continues. The tonnage 
limitations in the licenses of American Zir- 
conium and Virginia Chemical were elemi- 
nated in 1944. The power of concerted 
action is still there. An exchange of patents, 
present and future, between competitors, 
standing alone may be innocent. But this 
exchange between two corporations who 
control the entire market becomes an instru- 
ment of restraint, available for use to con- 
tinue the mastery of the market. 

Plaintiff is entitled to a decree which will 
restore titanium to the system of free com- 
petition. The means of preventing such a 
development must be destroyed and the 
power to prevent it must be shorn from 
those who, by combination, have acquired it. 


[1 57,395] The Winkler-Koch Engineering Company v. Universal Oil Products 


Company (Delaware), Universal Oil Products Company (South Dakota), Shell Union 
Oil Corporation, Standard Oil Company of California, Atlantic Refining Company, Gaso- 
line Products Company, Inc., Standard Oil Company (Indiana), The Texas Company, 
M. W. Kellogg Company, Standard Oil Company (New Jersey), and Gulf Oil Corporation. 


In the United States District Court for the Southern District of New York. Civ. 
30-165. Dated July 10, 1945. 


In an action to recover treble damages,for alleged violations of the Sherman and 
Clayton Acts, on a motion for an order declaring service of process upon defendants a 
nullity because defendants were not inhabitants, were not found, and did not transact 
business within the district within the meaning of Section 12 of the Clayton Act, determina- 
tion of the issues is deferred pending the furnishing of additional facts, either by deposi- 
tions or by reference to a special master, as to where directors were elected, where they 
meet, what the chairman of the board does, why defendants have offices in the district, what 
actually is done in the district, what services subsidiaries in the district perform, what 


representatives in the district do, etc. 


See the Sherman Act annotations, Vol. 1, | 1640.309. 


[Motion Before Court] 


Joun Bricut, District Judge: The de- 
fendants Universal Oil Products Company 
(Delaware), Standard Oil Company of Cali- 
fornia, and Standard Oil Company of Indiana, 
move for an order declaring (1) that this 
service of process upon each of them is a 
nullity, that this court is without jurisdic- 
tion over them, that the venue in this dis- 
trict, as to them, is improper, and that none 
of them is an inhabitant, or found, or trans- 
acts any business in this district. 

The defendant Universal Oil Products 
also contends (2) that because it was not 
au inhabitant of or found within this district, 
service of process upon it here was im- 
proper. 

All three also contend (3) that this court 
is without jurisdiction over the subject mat- 
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ter or their person as to the allegations in 
the complaint relating. to unfair competition 
or other alleged tortious conduct. 


[Motion Denied as to Ground (3)]} 


The action is, primarily at least, brought 
to recover treble damages for alleged viola- 
tions of the Sherman and Clayton Acts. 
The greater portion of the allegations of 
the complaint are aimed at such a claim. I 
do not understand from anything it states 
that plaintiff bases any reliance upon any 
claim for unfair competition or other tort. 
So far, then, as this motion is concerned 
under (3), it will be denied. Whether the 
allegations sounding in unfair competition 
or tort, other than alleged violations of the 
anti-trust statutes, are proper might better 
be tested by a motion to strike. 
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[Additional Facts Needed] 


I do not think, after several readings of 
the affidavits, .and an examination of the 
briefs, that there can be a determination of 
(1) and (2) without further information. 
The denials of what I consider important 
facts make imperative the need for deposi- 
tions or oral testimony. The determination 
of those questions will, therefore, be de- 
ferred pending the furnishing of additional 
facts, which may be accomplished either by 
the taking of depositions or a reference to 
a special master. If the parties can agree 
upon the method, an order may be submit- 
ted. If they cannot, I shall make the 
determination after receiving whatever sug- 
gestions counsel may care to submit. 


[Statutory Provision] 


Section 12 of the Clayton Act (15 U.S. C. 
§ 22) permits an action such as this to be 
brought against a corporation in a district 
whereof it is an inhabitant or wherein it 
may be found or transacts business; and in 
such cases process may be served in the 
district of which the corporation is an in- 
habitant or wherever it may be found. 


[Facts in Which Court Is Interested] 


Some of the facts in which I am interested 
(and these are not exclusive, nor do they 
preclude others which may to counsel seem 
important) are as follows: 


As to Universal Oil Products Co. (Delaware) 


Plaintiff contends that this defendant was 
found here. Its strictly corporate func- 
tions are probably accomplished by its 
Board of Directors. Who are they, where 
were they elected, where do they meet, and 
what did they resolve as to their chairman 
Thomas W. Bowers who apparently func- 
tioned as such, without a president, from 
December, 1944, until May, 1945, after the 
commencement of this action. What he 
did not do seems amply stated. What he 
did do can well be amplified. The by-laws 
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empowered the chairman of the board with 
general supervision of the business of the 
corporation and over its several officers, sub- 
ject to the control of the board. If defend- 
ant does no business here, why has it an 
office here, where formerly a great deal was 
done. What actually was done in this dis- 
trict. These and other facts might affirma- 
tively be shown. The negative side is al- 
ready well represented. 


Standard Oil Company of California 


Plaintiff contends that this defendant 
transacts business here. Much is shown 
that it does not do. It admits that its sub- 
sidiary California Commercial has its office 
and functions there under a contract by 
which the latter is “employed” to perform 
“services of representation”. It claims that 
Commercial’s services are only ministerial. 
What does that mean? It says Commercial 
makes contacts; what contacts and for what 
purpose. It denies some of the allegations 
in plaintiff’s opposing affidavit, made on in- 
formation and belief, and some it does not 
deny. Are these facts admitted? And what 
is the fact where denials are made? 


Standard Oil Company of Indiana 


Plaintiff bases its opposition on the con- 
tention that this defendant transacts busi- 
ness here. Its employee here is Rando! Taylor, 
who is its Eastern Sales Representative, 
and is paid a fixed salary plus the rent 
of his office in this district, and other ex- 
penses. Here again we are informed of 
what he does not do. But, admittedly, he 
was hired to contact central offices in New 
York of purchasers of this defendant’s prod- 
ucts, and his territory extends from Virginia 
north through New England and east of 
the Appalachians. He must do something 
more than “contact”. I should like to know 
what actually goes on. 

All papers and briefs on the motion have 
been sent back to the clerk’s files. Any 
order hereon should be settled on notice. 
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[7 57,396] Southgate Brokerage Company, Inc., v. Federal Trade Commission. 


In thé United States Circuit Court of Appeals for the Fourth Circuit. No. 5331. 
Decided July 19, 1945. 


On petition for review of an order of the Federal Trade Commission. 


It is a violation of Section 2(c) of the Clayton Act, as amended by the Robinson- 
Patman Act, for a brokerage company to accept from sellers any commissions on pur- 
chases made for its own account. The Commission properly excluded as irrelevant evi- 
dence that the brokerage company, in connection with the goods purchased, rendered 
services consisting of “promoting, offering for sale, selling, ordering, receiving, adjusting 
shortage or, damage claims, handling, warehousing, distributing, invoicing, collecting, 
assumption of credit risks.” Such services rendered by the brokerage company are 
services rendered to itself, as purchaser, owner and subsequent seller of the goods pur- 


chased, rather than services rendered to the sellers. 
See the Robinson-Patman Act annotations, Vol. 1, J 2214.346. 


It is not necessary to a violation of Section 2(c) of the Clayton Act, as amended by the 
Robinson-Patman Act, forbidding the payment of brokerage by the seller to the buyer 
or the buyer’s agent, that the payment results in price discrimination against other buyers. 


See the Robinson-Patman Act annotations, Vol. 1, J 2214.25. 


The provision of Section 2(d) of the Clayton Act, as amended by the Robinson- 
Patman Act, which permits certain payments by sellers to buyers when “available on 
proportionally equal terms to all other customers” has no application to the prohibition 
of Section 2(c) against payment of brokerage to buyers or their agents. 


See the Robinson-Patman Act annotations, Vol. 1, J 2214. 
Denying petitions to set aside the cease and desist order in FTC Dkt. 4821, and enforc- 


ing the Commission’s order. 


For petitioner: Charles L. Kaufman and William P. Smith. 


For respondent: 


Joseph J. Smith, Jr., Asst. Chief Counsel (W. T. Kelley, Chief 


Counsel, Federal Trade Commission, on brief). 
Before PARKER, SOPER and Dosis, Circuit Judges. 


[Petition and Cross Petition] 


PARKER, Circuit Judge: This is a petition 
by the Southgate Brokerage Company to 
review arid set aside an order of the Federal 
Trade Commission directing that company 
to cease and desist from accepting brokerage, 
or any commission, compensation, allow- 
ance or discount in lieu thereof, on pur- 
chases made for its own account. The company 
petitions also that it be allowed to adduce evi- 
dence, rejected by the Commission, to the effect 
that it has rendered services to the sellers in 
connection with such purchases for which it 
claims to be entitled to compensation. The 
Cummission has filed a cross petition asking 
that its order be enforced. 


[Facts of Case] 


There is no dispute as to the facts. The 
brokerage company, which has its principal 
office in Norfolk, Va., does a large commis- 
sion and brokerage business in Virginia and 
the Carolinas to which the order of the 
Commission admittedly has no application. 
In addition, it does a large business as dis- 
tributor of products which it buys from 
processors and subsequently sells to its 
customers. It is with respect to this busi- 
ness that the order of the Commission ap- 
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plies; and the facts bearing thereon are covered 
by the fourth and fifth paragraphs of the 
Commission’s findings, which are fully sup- 
ported by the evidence and are as follows: 


“Paragraph four: The purchases made by re- 
spondent in its own name and behalf and for 
its own account constitute approximately sixty 
per cent of its total volume of business. The 
merchandise so purchased is stored by respon- 
dent in its own warehouses, and is in all re- 
spects its own property to deal with as it sees 
fit. Respondent insures the merchandise in its 
own name and at its own expense, pays such 
taxes as may be levied on the merchandise, and 
resells it to such purchasers and at such prices 
and upon such terms as its judgment may dic- 
tate, reaping a profit or sustaining a loss there- 
on, as the case may be. If the merchandise is 
lost or damaged while in transit from the seller 
to respondent, respondent files claims against 
the carrier for such loss or damage in its own 
name and for its own benefit. In short, respon- 
dent’s title to the merchandise is absolute. Re- 
spondent frequently enters into contracts of 
purchase with packers and canners of food prod- 
ucts calling for the future delivery of large 
quantities of goods to respondent at fixed prices. 
In such cases, respondent’s profit or loss on the 
transaction usually depends, of course, upon 
whether the market advances or declines after 
the contract is executed. Some of the canned 
food products purchased and resold by respon- 
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dent bear respondent’s own private trade-marks 
or brands, which are registered in the United 
States Patent Office. The labels for such goods 
are supplied by respondent to the packer or 
canner, who affixes them to the cans or other 
containers in which the goods are packaged. 


“Paragraph five: In connection with the pur- 
chase in interstate commerce of such food prod- 
ucts and other merchandise in its own behalf 
and for its own account, respondent in many 
instances receives and accepts and for a number 
of years last past has received and accepted 
from the sellers of such merchandise, brokerage 
or allowances and discounts, in lieu of broker- 
age. The brokerage is usually received by re- 
spondent in one of two ways. In some cases, 
the seller remits the amount of the brokerage 
to respondent by check. In other cases, re- 
spondent in remitting to the seller the purchase 
price of the merchandise deducts the brokerage, 
or a discount or allowance in lieu thereof, from 
the seller’s invoice. The amount of brokerage 
thus received and accepted by respondent is sub- 
stantial. For example, the amount received on 
purchases made by respondent between July 1, 
1941, and December 31, 1941, was $25,873.68."’ 


[Evidence Properly Excluded and Order 
Properly Entered] 


The evidence which the Commission ex- 
cluded as irrelevant, and which the company 
asks that it be allowed to produce, is evi- 
dence of various witnesses to the effect that, 
in connection with the goods purchased and 
sold as distributor and covered by the fore- 
going findings of fact, it renders services 
consisting of “promoting, offering for sale, 
selling, ordering, receiving, adjusting short- 
age or damage claims, handling, ware- 
housing, distributing, invoicing, collecting, 
assumption of credit risks”. We entertain no 
doubt that the evidence was properly ex- 
cluded and that on the undisputed facts the 
cease and desist order was properly entered. 


[Statutory Provision] 


Section 2c of the Robinson-Patman Act, 
15 USCA 13(c), is as follows: 


‘Tt shall be unlawful for any person engaged 
in commerce, in the course of such commerce, 
to pay or grant, or to receive or accept, any- 
thing of value as a commission, brokerage, or 
other compensation, or any allowance or dis- 
count in lieu thereof, except for services ren- 
dered in connection with the sale or purchase of 
goods, wares, or merchandise, either to the other 
party to such transaction or to an agent, rep- 
resentative, or other intermediary therein where 
such intermediary is acting in fact for or in 
behalf, or is subject to the direct or indirect 
control, of any party to such transaction other 
than the person by whom such compensation is 
so granted or paid.”’ 


It is perfectly clear that this provision 
forbids the payment of brokerage on a sale 
or purchase of goods to the other party to 
the transaction. The seller may not pay the 
buyer brokerage on the latter’s purchases 
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for his own account. As said in the Report 
of the House and Senate Conference Com- 
mittee with reference to this subsection 
(House Rep. 2951, 74th Cong. 2nd Sess.): 


“This subsection permits the payment of com- 
pensation by a seller to his broker or agent for 
services actually rendered in his behalf; likewise 
by a buyer to his broker or agent for services 
in connection with the purchase of goods actu- 
ally rendered in his behalf; but it prohibits the 
direct or indirect payment of brokerage except 
for such services rendered. It prohibits its al- 
lowance by the buyer direct to the seller, or by 
the seller direct to the buyer; and it prohibits 
its payment by either to an agent or inter- 
mediary acting in fact for or in behalf, or sub- 
ject to the direct or indirect control, of the 
other.”’ 


The section has been so construed in all 
of the cases in which it has been considered. 
Biddle Purchasing Co. v. Federal Trade Com., 
2 Cir., 96 F. 2d 687; Oliver Bros. v. Federal 
Trade Com., 4 Cir.. 102 F. 2d 763; Great 
Atlantic & Pacific Tea Co. v. Federal Trade 
Com., 3 Cir., 106 F. 2d 667; Webb Crawford 
Co. v. Federal Trade Com., 5 Cir., 109 F. 2d 
268; Quality Bakers of America v. Federal 
Trade Com., 1 Cir., 114 F. 2d 393; Jarrett v. 
Pittsburgh Plate Glass Co., 5 Cir., 131 F. 2d 
675; Fitch v. Kentucky-Tennessee Light & 
Power Co., 6 Cir., 136 F. 2d 12, 149 A. L. R. 
650 and note at page 662 et seq. and cases 
there cited; Modern Marketing v. Federal 
Trade Com., 7 Cir., — F. 2d —. As said in 
Quality Bakers of America v. Federal Trade 
Com., supra, 114 F. 2d at 398: 


“It is plain enough that the paragraph, taken 
as a whole, is framed to prohibit the payment 
of brokerage in any guise by one party to the 
other, or the other’s agent, at the same time 
expressly recognizing and saving the right of 
either party to pay his own agent for services 
rendered in connection with the sale or pur- 
chase.”’ 


[Price Discrimination Not Essential to 
Brokerage Violation] 


It is argued that the section is not appli- 
cable here because the receipt by the com- 
pany of brokerage from the sellers results in 
no discrimination against buyers, since the 
company sells only to wholesalers, who pay 
the prices that they would otherwise pay if 
the sales were made to them through 
brokers. It is said that a distributor, such 
as the company, renders to the wholesalé 
trade the service that a broker ordinarily 
performs, and that no discrimination is in- 
volved in allowing such distributor the ordi- 
nary broker’s commissions. The answer is 
that price discrimination, which is covered 
by section 2(a) of the Act, 15 USCA 13(a), 
is not necessary to a violation of section 
2(c), quoted above, which specifically for- 
bids the payment of brokerage by the seller 
to the buyer or the buyer’s agent. We went 
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into this matter very carefully in Oliver 
Bros. v. Federal Trade Commission, 4 Cir., 
102 F. 2d 763, 767, where we said: 


“The Robinson-Patman Act of June 19, 1936, 
49 Stat. 1526, was an amendment of the Clayton 
Anti-Trust Act of October 15, 1914, 38 Stat. 730. 
Section 2 of the Clayton Act, which was the 
section amended, merely forbade discrimination 
in price when the effect of such discrimination 
was to substantially lessen competition or tend 
te create monopoly. The Robinson-Patman Act 
broadened the scope of the provision, conferred 
upon the Federal Trade Commission power to 
establish quantity differentials for the purpose 
of determining discrimination, and cast the bur- 
den of proof upon one charged with discrimina- 
tion to justify any discrimination shown. Receipt 
of price discrimination was made unlawful for 
the first time, section 2(f), 15 USCA 13(f); and 
three specific matters were forbidden as unfair 
trade practices by subsections (c), (d) and (e), 
viz.: the granting of commission or brokerage, 
or any allowance in lieu thereof, to the other 
party to the transaction or his agent, the mak- 
ing of discriminatory payments by seller to 
buyer for services rendered by the latter and 
discrimination by the seller in the rendering of 
services to the buyer. It is perfectly clear that 
all three of these practices were forbidden be- 
cause of their tendency to lessen competition and 
create monopoly, without regard to their effect 
in a particular case; and there is no reason to 
read into the sections forbidding them the limi- 
tations contained in section 2(a) having rela- 
tion to price discrimination, which is an 
extremely difficult matter to deal with and is 
condemned as unfair only in those cases where 
it has an effect in suppressing competition or 
in tending to create monopoly. The forbidding 
of specific practices because of their tendency 
toward a genera] result, also forbidden, is fa- 
miliar legislative practice; and no reason sug- 
gests itself why the limitations and provisions 
relating to one should be read into those relat- 
ing to the other."”’ 


[Services Broker Renders Are for Itself 
Rather than for Sellers| 


We are not impressed with the argument 
that the company renders services to those 
from whom it purchases, within the mean- 
ing of the exception to section (c) quoted 
above. The services which the company 
proposed to show by the evidence that was 
excluded are services rendered to itself, as 
purchaser, owner and subsequent seller of 
the goods purchased, and not to those from 
whom it has purchased them. It is imma- 
terial that those persons are benefited by the 
fact that the company purchases from them 
the goods which it subsequently resells. The 
crucial fact is that all of the services upon 
which it relies are services rendered in con- 
nection with its own purchase, ownership or 
resale of the goods; and these services it 
renders, not to those from whom the goods 
are purchased, but to itself. Directly in 
point are the cases above cited of Biddle 
Purchasing Co., Oliver Brothers, Great At- 
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lantic & Pacific Tea Co., Webb Crawford Co., 
Quality Bakers of America, and Modern Mar- 
keting. The Great Atlantic & Pacific Tea 
Company case is practically on all fours, in- 
volving an allowance of brokerage made di- 
rectly to the buyer because of alleged services 
rendered the seller by the buyer’s purchasing 
agents. The other cases cited involved situa- 
tions where agents of buyers were collect- 
ing from sellers brokerage which they were 
passing on to the buyers who they repre: 
sented; but if the statute forbids the pay- 
ment of brokerage to such agents because 
they represent buyers, a fortiori it forbids the 
payment to the buyers themselves; and, if 
the agents cannot be brought within the ex- 
ception of the section by reason of services 
rendered, certainly the buyers cannot be- 
cause of rendering the same sort of serv- 
ices. In the Oliver case it appeared that the 
commissions allowed the buyer’s agent were 
received by the buyers; and he commented 
on this as showing beyond question that the 
section had been violated in that the buyers 
were receiving commissions on their pur- 
chases. We said: 


“‘We come then to the final question in the 
case, viz., whether the brokerage commissions 
here involved come within the exception con- 
tained in section 2(c), i.e., are they paid for 
services rendered to the sellers? A _ sufficient 
answer to the question is found in the fact that 
the commissions are received by the buyers and 
not by Oliver, and that there can be no con- 
tention that any services are rendered by the 
buyers to justify the payment of compensation 
to them, * * * They are receiving brokerage 
commissions on their purchases; and the fact 
that they may have paid the purchasing agent 
for services rendered them and that they re- 
ceive the commissions because of this does not 
alter the fact that they are receiving the com- 
missions on their purchases. 


“And even if it were true that Oliver ren- 
dered services to the sellers, we do not think 
that this would change the situation. No one 
could contend that, without violating this sec- 
tion, a broker representing the seller could give 
his commissions to the buyer; for in such case 
the action of the broker would be the action of 
his principal, the seller, and would amount to 
the allowance of commissions by the seller to the 
other party to the transaction in direct violation 
of the statutory provision. As we have seen, 
it constitutes a clear violation of the section for 
the buyer to receive commissions allowed an 
agent who represents him alone. If, therefore, 
the buyer may not receive commissions allowed 
either his own agent or the agent of the seller, 
it would seem to follow necessarily that he 
may not receive commissions allowed a broker 
who is the agent of both. We may assume that 
under the section it is permissible for a broker 
to render services to both buyer and seller and 
to receive from both compensation for the serv- 
ices rendered; but this is a very different thing 
fone the buyer himself receiving the compensa- 
tion." 
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[Advertising Allowance Section Not Related 
to Brokerage Section] 


The company argues that the receipt of 
brokerage on its purchases is authorized by 
subsection 2(d) of the Act, 15 USCA 13(d), 
which provides: 


“It shall be unlawful for any person engaged 
in commerce to pay or contract for the payment 
of anything of value to or for the benefit of a 
customer of such person in the course of such 
commerce as compensation or in consideration 
for any services or facilities furnished by or 
through such customer in connection with the 
processing, handling, sale, or offering for sale 
of any products or commodities manufactured, 
sold, or offered for sale by such person, unless 
such payment or consideration is available on 
proportionally equal terms to all other cus- 
tomers competing in the distribution of such 
products or commodities.”’ 


This subsection has no relation to pay- 
ment of brokerage to buyers or their agents, 
which is dealt with in the preceding sub- 
section, but is intended to prevent discrimi- 
natory payments by seller to buyer on 
account of services actually rendered the seller. 
It is commonly referred to as the “adver- 
tising allowance” section of the act; and ex- 
plained by Secretary Utterback in presenting 
the conference report to the House the words 
“Services or facilities”, rather than the term 
“advertising allowance” were employed for 
the purpose of making the “prohibitions of 
the bill * * * intentionally broader * * * in 
order to prevent evasion.” 80 Cong. Rec. 
9418. As pointed out above, the services 
rendered by the company with respect to 
goods purchased by it are services rendered 
to itself, and not to the sellers, and conse- 
quently can furnish no basis for payment 
by the sellers. It is little short of absurd to 
argue that the receipt by a buyer of broker- 
age on his purchases, forbidden by subsec- 
tion (c), is validated by subsection (d), the 
purpose of which is to forbid discriminatory 
payments for services actually rendered by 
buyers. 


[Respondent Is Not Broker, But Purchaser 
as to Goods Purchased for Its 
Own Account] 


The earnestness of counsel for the com- 
pany in presenting its cause has led us to 
discuss its contentions at greater length than 
their merit seems to warrant. Stripped of 
verbiage, his position is that in acting as a 
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distributor of the products of the sellers, the 
company performs for them the service of a 
broker and is entitled to the compensation 
of a broker. The fact is, however, that the 
company is not a broker but a purchaser 
with respect to the goods that it purchases 
for its own account. In selling these goods 
to others it acts, not for those from whom 
it has purchased them, but for itself. Any 
profits due to rise in the market belong to 
it and any losses, whether from the decline 
in the market or other cause, fall upon it. 
It sells for itself, to whom it pleases and at 
prices which it determines. The fact that 
it purchases from the sellers is doubtless 
beneficial to them and may enable them to 
dispense with the services of a broker on 
such transactions; but this does not mean 
that it has rendered services to them within 
any fair meaning of that language as used 
in the statute. 

For sellers to pay purchasers for purchas- 
ing, warehousing or reselling the goods pur- 
chased is to pay them for doing their own 
work, and is a mere gratuity. ford Mitchell 
Coal & Coke Co. v. P. R. R. Co., 230 U. S. 247, 
263; Merchants Warehouse Co. v. United 
States, 283 U. S. 501, 511. What we said in 
the Oliver case with regard to a purchasing 
agent’s exacting brokerage which it passed 
on to the buyer applies with added force 
where the buyer himself claims to have ren- 
dered the service justifying the brokerage. 


We said: 


“Because of the buying power possessed by 
purchasing agents, whether representing chains 
or independent dealers, sellers may be willing 
to allow them brokerage commissions earned in 
the sense that the sellers are thus enabled to 
sell goods without resorting to other sales de- 
vices; but the fact remains that the buyer who 
receives the brokerage allowed his purchasing 
agent receives an advantage, and a concealed 
advantage, which the buyer who purchases di- 
rectly from the dealer does not receive. It was 
this sort of discrimination, we think, which it 
was the purpose of this section of the Act io 
forbid.”’ 


“ [Petitions Denied and Enforcement Decreed] 


For the reasons stated, the petitions to 
set aside the order of the Commission and 
to adduce additional evidence will be denied, 
the prayer of the cross-petition will be al- 
lowed and decree will be entered enforcing 
the Comunissioner’s order. 


Order Enforced. 
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[1 57,397] Costanzo Coal Mining Company v. Weirton Steel Company. 


In the United States Circuit Court of Appeals for the Fourth Circuit. No. 5356. Decided 
July 26, 1945. 


Appeal from the District Court of the United States for the Northern District &f 
West Virginia, at Wheeling. 


A Federal District Court has jurisdiction of a suit to recover the difference between 
the contract price paid by the defendant for coal delivered and the minimum price established 
under the Bituminous Coal Act of 1937, as the decision depends upon the construction or 
effect to be given to the Bituminous Coal Act. 


See Sec. 4, Part II, (e) of the Bituminous Coal Act of 1937, Vol. 1, f| 3342. 


Intrastate sales of coal in West Virginia, used by the purchaser in the boilers and 
furnaces of its steel manufacturing plant, the products of which were largely sold and 
shipped to customers outside the State, directly affected interstate commerce in coal and 
were subject to the minimum price requirements of the Bituminous Coal Act of 1937, when 
declared by the Commission to be subject to such minimum price requirements. 


See Sec. 4-A of the Bituminous Coal Act of 1937, Vol. 1, {| 3363.25. 


The Bituminous Coal Act of 1937 not only invalidated a contract which provided 
for sales below the minimum prices established when the contract was made, but also 
prohibited the delivery of coal at prices below the established minimum. The statute 
did not permit deliveries of coal at prices below the established minimum even if the 
contract were made before the minimum prices were established. Furthermore, a contract 


providing for deliveries for a period longer than thirty days was violative of the Act. 
See Sec. 4, Part II, (e) of the Bituminous Coal Act of 1937, Vol. 1, {| 3342. 


A buyer who received deliveries of coal at contract prices, which were below the 
legal minimum, is liable, in a suit by the seller, for payment of the difference between the 


contract prices and the minimum price. 


See Sec. 4, Part Il, (e) of the Bituminous Coal Act of 1937, Vol. 1, {| 3342. 


Reversing decision of U. S. District Court of West Virginia reported at { 57,328, ante. 
For appellant: Gordon D. Kinder (George A. Blackford on brief). 
For appellee: John E. Laughlin, Jr. (Carl G. Bachmann and Thorp, Bostwick, Reed 


& Armstrong on brief). 


Before PARKER, SOPER and Dobie, Circuit Judges. 


[Nature of Appeal] 


Soper, Circuit Judge: This appeal is from 
a judgment for the defendant in a suit brought 
by Costanzo Coal Mining Company against 
Weirton Steel Company to recover the dif- 
ference between the contract price paid by 
the defendant for coal delivered and the 
minimum price established by the Bituminous 
Coal Division of the Department of the 
Interior under authority of the Bituminous 
GoalgAce of1937,, 50) Stat 72s tons GAT 
§ 828, et seq. The claim is based on sales 
between October 1, 1940 and March 23, 
1941; and the amount involved is alleged to 
be $176,116.24 with interest. The case was 
tried without a jury upon an agreed state- 
ment of facts. 


[Statutory Provisions Involved ] 


The Bituminous Coal Act of 1937 was 
enacted after the Bituminous Coal Act of 
1935 had been declared unconstitutional in 
Carter v. Carter Coal Co., 298 U. S. 238. The 
taxing provisions and the price fixing pro- 
visions of the Act of 1937 were held to be 
constitutional in Sunshine Anthracite Coal Co. 
vu. Adkins, 310 U. S. 381. The Act of 1937* 
established the National Bituminous Coal 
Commission** and gave it authority to or- 
ganize codes composed of producers accepting 
membership therein, and to administer the 
unfair competitive practice prohibitions of 
the Act, and to prescribe maximum and 
minimum prices to be observed by code mem- 
hers. The Commission was authorized to 


*The Act has now expired. By §19 of the 
Act, 15 U. S. C. A. § 849, the termination of the 
Act was fixed at April 26, 1941. Before expira- 
tion this date was extended to May,24, 1943 and 
then to August 24, 1943. See note 15 U.S.C. A. 
App. § 849. 


q 57,397 


** The Commission was abolished and its 
duties and functions were transferred to the 
Bituminous Coal Division of the Department of 
the Interior by Reorganization Plan No. II § 4 
(a) and (b) of July 1, 1939, 55 Stat. 1431; 4 Fed. 
Reg. 2731: 5 U.S: €. AvApps pu 56: 
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prescribe maximum discounts or price al- 
lowances that might be made by code mem- 
bers to persons, whether or not code members, 
referred to as distributors, who purchase 
coal for resale and resell it at not less than 
cargo or railroad carload lots, and to re- 
quire the maintenance and observance by 
such persons in the resale of such coal of 
the prices and marketing rules and regula- 
tions established under the Act. Sections 
2uaebarteimand:4 Part lL et5eU.S. GAY 
§§ 829, 832 and 833. 


A tax of 1¢ per ton on all sales of bitu- 
minous coal was levied by §3(a) of the 
Act, 15 U. S. C. A. §830(a), and an addi- 
tional tax of 19%4 per cent of the selling 
price of coal sold by non-members was im- 
posed by § 3(b) of the Act, 15 U. S.C. A. 
830(b), thus insuring membership in and com- 
pliance with the minimum price provisions 
of the Code. 


Section 4 Part II (e) of the Act 15 U. S. 
C. A. § 833 (e), contains the following pro- 
visions: 


‘No coal subject to the provisions of this sec- 
tion shall be sold or delivered or offered for 
sale at a price below the minimum or above 
the maximum therefor established by the Com- 
mission, and the sale or delivery or offer for 
sale of coal at a price below such minimum 
or above such maximum shall constitute a viola- 
tion of the code; provided, that the provisions 
of this paragraph shall not apply to a lawful 
and bona fide written contract entered into 
prior to June 16, 1933. 


“The making of a contract for the sale of coal 
at a price below the minimum or above the 
maximum therefor established by the Commis- 
sion at the time of the making of the contract 
shall constitute a violation of the code, and such 
contract shall be invalid and unenforceable. 


“From and after April 26, 1937, until prices 
shall have been established pursuant to Sub- 
sections (a) and (b) of this section, no contract 
for the sale of coal shall be made providing for 
delivery for a period longer than thirty days 
from the date of the contract. 
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Section 4-A, 15 U.S. C. A. § 834 provides: 


‘“‘Whenever the Commission upon investigation 
instituted upon its own motion or upon petition 
of any code member, district board, State or 
political subdivision thereof, or the consumers’ 
counsel, after hearing finds that transactions in 
coal in intrastate Commerce by any person or 
in any locality cause any undue or unreasonable 
advantage, preference, or prejudice as between 
persons and localities in such commerce on the 
one hand and interstate commerce in coal on the 
other hand, or any undue, unreasonable, or un- 
just discrimination against interstate commerce 
in coal, or in any manner directly affect inter- 
state commerce in coal, the Commission shall by 
order so declare and thereafter coal sold, deli- 
vered or offered for sale in such intrastate com- 
merce shall be subject to the provisions of §§ 4-I 
and 4-II.’’ 
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[Facts of Case] 


Both plaintiff and defendant are West 
Virginia corporations. On March 20, 1933 
they entered into a contract wherein plain- 
tiff agreed to sell to the defendant coal 
which was used to fire defendant’s boilers 
and furnaces for the manufacture of steel. 
The contract recited that the amount of coal 
to be purchased was 90 per cent of defend- 
ant’s requirements; that the coal was to 
be produced at and delivered from the Rich- 
land mine at Wheeling, West Virginia; that 
the coal was to be of a grade known as slack 
coal and that deliveries, which were to be 
by barge, were to be confined to the period 
between April 1, 1933 and April 1, 1934 
“with renewal privilege for period of two 
years, each upon written notice by pur- 
chaser thirty days prior to April 1, 1934”. 
The contract price fixed by the agreement 
was $.70 per ton and it was declared tnat 
“said price being based on present mining 
and day wage scale of our mine workers, 
shall be subject to any change authorized 
by the government, the enactment of any 
state or national taxation laws affecting same, 
or increases granted our mine workers * * *, 
This price subject to adjustment to be mu- 
tually agreed upon after April 1, 1934.” 


This contract was extended by the parties 
without modification for successive periods 
of two years each until December 2, 1939 
when coal of a different size and grade from 
the strip mine of the Cove Hill Coal Com- 
pany was substituted for coal from the Rich- 
land mine. Transportation by truck was 
substituted for transportation by barge. The 
price was raised from $.70 to $1.10 per ton. 
A final extension of the contract for two 
years was made by letters between the par- 
ties on February 27 and February 29, 1940. 


The original contract, as modified, was 
considered by the parties to be in effect 
throughout the period from March 20, 1933, 
when it was first executed, until March 21, 
1941; and hence the prices fixed by the Com- 
mission were ignored and the defendant paid 
for the coal -delivered at prices specified by 
the terms of the contract. If this interpreta- 
tion of the contract was correct, it was ex- 
empt from the price fixing provisions of the 
Act because, as we have seen, the Act expressly 
provides that these provisions shall not apply 
to a contract entered into prior to June 16, 
1933. But the original contract of March 
20, 1933 permitted only one renewal of two 
years, and hence the letters which passed 
between the parties in 1936 and subsequent 
years, purporting to renew the original con- 
tract, in effect concluded new agreements; and 
this was the holding of the Bituminous Coal 
Division in proceedings instituted in April, 
1941 to revoke Costanzo’s registration as a 
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distributor under the Act on the ground that 
the sales made by it to the defendant after 
October 1, 1940 were made at a price less 
than the minimum price fixed by the Divi- 
sion under the terms of the Act. The plain- 
tiff was registered as a distributor under 
§4 Part II (h) of the Act, 15 U. S. C. A. 
§ 833 (h) but, as we shall see, the sales 
under examination were made by plaintiff 
as agent of the producers. 


The coal sold to the defendant by the 
plaintiff under the agreements described was 
obtained by it under two contracts with 
producers who were code members. The 
first agreement dated June 1, 1933 was be- 
tween the plaintiff and the Wheeling Coal 
Corporation. It covered a period of ten 
years and provided that the plaintiff should 
be the exclusive sales agent of the producer 
of coal produced at the Costanzo mine situate 
in Wheeling, West Virginia. It was agreed 
that the sales agent would not enter into 
any contract for the sale of coal without 
the knowledge of the principal and that the 
sales agent should receive as compensation 
for its services 7 per cent of the selling 
price of the coal and would guarantee ail 
customers’ accounts so that the principal 
would suffer no loss from non-payment. The 
second agreement, dated January 2, 1940 
with the Cove Hill Coal Company contained 
similar provisions. The plaintiff was con- 
stituted the exclusive sales agent for all 
coal produced from the Three Springs and 
Chestnut Woods Mines. Compensation for 
the plaintiff’s services was to be fixed from 
time to time by mutual agreement. The 
plaintiff guaranteed all customers’ ‘accounts. 


Throughout the transactions between the 
plaintiff and the defendant, the defendant 
knew that the plaintiff was acting under these 
sales agreements with the producers although 
the bills and invoices were made out in the 
plaintiff's name and the defendant made 
payment for the coal to the plaintiff. It 
was the plaintiff’s practice to remit collec- 
tions to the producers after deducting its 
commissions. 


During the same period steps were taken 
by the Bituminous Coal Division to put the 
Act into effect. On February 15, 1938, after 
proper notice and a hearing, the Division 
issued a ruling under the authority of §4-A 
of the Act that sales of coal in intrastate 
commerce in West Virginia were subject to 
the minimum price requirements of §4 of 
the Act. Subsequently by order of August 
8, 1940 the Division established minimum 
prices to become effective on September 3, 
1940 and by order of August 14, 1940 the 
effective date of these prices was postponed 
until October 1, 1940. 
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[Basis of Plaintiff's Claim] 


Notwithstanding the establishment of the 
minimum prices which the plaintiff and the 
producers as code members were bound to 
observe, the plaintiff continued to make sales 
to the defendant at the contract prices which 
were about one-half of the minimum prices. 
This practice continued from October 1, 1940 
until March 21, 1941 when, at the direction 
of the Division, the plaintiff notified the de- 
fendant that subsequent deliveries would be 
made at minimum prices. Thereupon the 
defendant notified plaintiff that it would 
accept no coal except at the contract prices. 
Deliveries billed at the minimum prices were 
made on March 22 and 23, 1941, but the 
defendant paid only the contract price there- 
for and refused to make further payment. 
The present suit is brought to recover the 
difference between the contract price received 
and the minimum price of the coal delivered 
between October 1, 1940 and March 23, 1941. 
It is conceded that the difference is in excess 
of $170,000. 


[Contentions in Opposition to Plaintiff's Claim] 


Five contentions are raised in opposition 
to the plaintiff’s claim, as follows: (1) that 
the District Court was without jurisdiction 
since the parties are both corporations of 
the State of West Virginia and the suit did 
not arise under the Constitution and laws 
of the United States; (2) that the sale of 
coal described did not come within the Bitu- 
minous Coal Act because they constituted 
intrastate transactions; (3) that the sales 
of coal described did not come within the 
Act because the sales contract was entered 
into before the minimum prices were estab- 
lished; (4) that the Act provides no remedy 
against a buyer who purchases coal for 
less than the minimum prices; and (5) that 
the plaintiff was merely the agent of the 
producer and has no right of recovery against 
the defendant in its own name. 


[Jurisdiction] 


The basis of the contention that the Dis- 
trict Court was without jurisdiction seems 
to be that the statute had no application to 
the transactions between the parties to the case 
because any right of action of the plaintiff 
against the defendant is necessarily founded 
upon the contract between them and not 
upon any provision of the Act. Reliance is 
placed on Gully v. First Nat. Bank, 299 U. S. 
109, which held that a federal court was 
without jurisdiction to entertain a suit by 
a State tax collector for taxes against 2 
national bank which had taken over the 
assets and assumed the liabilities of another 
national bank against which the taxes were 
assessed. It was pointed out in that case 
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that the suit was upon a contract which had 
its origin in the law of the State and did 
not arise under an Act of Congress or the 
Federal Constitution simply because the tax 
was imposed pursuant to congressional con- 
sent. The court said: (pp. 112-3) 

‘“‘How and when a case arises ‘under the Con- 
stitution or laws of the United States’ has been 
much considered in the books. Some tests are 
well established. To bring a case within the 
statute, a right or immunity created by the Con- 
stitution or laws of the United States must be 
an element, and an essential one, of the plain- 
tiff’s cause of action * * *, The right or im- 
munity must be such that it will be supported 
if the Constitution or laws of the United States 
are given one construction or effect, and de- 
feated if they receive another. * * * A genuine 
and present controversy, not merely a possible 
or conjectural one, must exist with reference 
thereto * * * and the controversy must be dis- 
closed upon the face of the complaint, unaided 


by the answer or by the petition for removal. 
** KP 


If this test is applied, it is clear that the 
District Court had jurisdiction of the present 
suit, for as will appear in the succeeding dis- 
cussion, the decision depends upon the con- 
struction or effect to be given to the 
Bituminous Coal Act of 1937. 


[Intrastate Sales Affecting 
Interstate Commerce] 


The second contention is readily answered 
by reference to the provisions of the statute 
and decisions which bear upon the effect 
of intrastate transactions upon interstate 
commerce. It is true that the sales and de- 
liveries of coal under consideration in this 
case were completely intrastate, but it is 
stipulated that the coal was used by the 
Weirton Steel Company, the defendant, in 
the boilers and furnaces of its steel manu- 
facturing plant at Weirton, West Virginia, 
the products of which have been largely 
sold and shipped to customers outside the 
State. The Commission, acting under the 
authority of §§4-A and 15 of the Act de- 
termined after hearing that such sales in 
West Virginia are subject to the minimum 
price requirements of the Act, and it is not 
disputed that such transactions directly affect 
interstate commerce in coal within the mean- 
ing of that phrase in the statute. It was said 
in Sunshine Coal Co. v. Adkins, 310 U. S. 
381, that the regulatory provisions of the 
statute are applicable only to sales or trans- 
actions in or directly or intimately affecting 
interstate commerce, and that the fixing of 
prices respecting such sales of bituminous 
coal constitute regulations within the com- 
petence of Congress under the commerce 
clause. It is manifest that the transactions 
under consideration fall within the purview 
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of the statute. See also Natl. Labor Rel. Bd. 
v. Jones & Laughlin, 301 U. S. 1; Wickard v. 
Filburn, 317 U.S. 111. 


[Effective Date of Minimum Prices] 


The third contention of the defendant rests 
upon the fact that the contract under which 
sales were made was executed in February, 
1940, while the minimum prices were not 
fixed by the Commission until August, 1940 
and did not go into effect until October, 
1940. It is pointed out that the first para- 
graph of §4 Part II (e) of the Act, which 
contains the prohibition against the sale 
or delivery of coal below the established 
minimum prices, is followed immediately by 
a paragraph which provides that a contract 
at a price below the minimum “established 
by the Commission at the time of the making 
of the contract’ shall be invalid and unen- 
forceable. (Italics inserted.) Hence, it is 
said, the contract of February, 1940 is not 
contrary to the statute and there is no basis 
for the present suit. 


We do not agree with this conclusion. 
Section 4 Part II (e) of the statute not only 
invalidates a contract which contains provi- 
sions below the minimum prices established 
when the contract is made, but also pro- 
hibits in Paragraph 1 the delivery of coal 
at a price below the established minimum. 
In other words, the statute does not permit 
deliveries of coal below the established mini- 
mum, even if the contract may have been 
made before the minimum prices were es- 
tablished. All the deliveries by the plaintiff 
after October 1, 1940 were made below the 
established prices except the deliveries on 
March 22 and 23, 1941, the last two days, 
and the defendant has paid only the contract 
price for these. Moreover, the provision of 
the contract of February, 1940 were clearly 
violative of the third paragraph of §4 
Part II (e), because they provided for de- 
liveries over the subsequent period of two 
years, while the third paragraph of the sec- 
tion prohibits any contract to be made after 
April 26, 1937 providing for deliveries for 
a longer period than thirty days, until prices 
shall have been established by the Commis- 
sion. It is clear that the contract of 1940 
fell within the prohibition of this paragraph 
of the Act, and therefore the defendant can- 
not avoid an adverse judgment on the ground 
that the contract antedated the establish- 
ment of minimum prices. 


[Application of Act to Buyers] 


We come then to the main defense on 
the merits that the statute applies to code 
members only and not to buyers; and that 
it provides no remedy or method of en- 
forcement or cause of action against a buyer 
who purchases or accepts deliveries of coal 
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at prices below the established minimum. 
The defendant’s position is that the provi- 
sions of the statute are applicable to and 
binding upon a code member who is party 
to a contract of sale as the seller, but not 
upon the buyer who is the other contracting 
party. The argument is based in part upon 
the terms of §4 which states that the pro- 
visions of the code shall apply only to code 
members and distributors and in part upon 
the terms of §4 Part II (e) which makes 
sales below established prices violations of 
the code; and this language is thought to 
be important because sellers are members 
of the code and buyers are not. Further 
it is said that although sales and deliveries 
below the minimum and contracts for de- 
liveries executed after April 26, 1937 are for- 
bidden, the Act does not expressly provide 
that such contracts shall be invalid and 
unenforceable. 


It is also pointed out that the remedies 
expressly provided for violations of the code 
are limited to members thereof. For ex- 
ample, §5 (b) empowers the Commission 
to revoke the membership of an offending 
coal producer and to revoke his exemption 
from the 1914 per cent tax per ton, and 
also empowers the Commission to make a 
cease and desist order against him; and 
§5 (d) gives a right of action with three- 
fold damages to a code member who has 
been injured by any act or omission of an- 
other member forbidden by the statute. 
Since no mention of buyers is made in this 
connection, it is inferred that no remedy 
against them is contemplated. It is also 
emphasized that while the statute was in 
process of enactment, amendments proposed 
were rejected which would have made it a 
misdemeanor, punishable by a fine of one 
dollar per ton, for any person to purchase 
coal from a code member in a manner in 
violation of the code, and would have made 
any price provisions of a contract below the 
minimum price unenforceable.* 


We are not impressed with the force of 
these arguments. The code provisions were 
made applicable only to code members be- 
cause producers who did not choose to be 
members and thus became subject to the 
additional tax were free from price restric- 
tions. Paragraphs 1 and 2 of § 4 Part II (e), 
as we have already shown, expressly forbid 
the sale or delivery of coal below the estab- 
lished price and declare that a contract for 
the sale of coal below the price established 
at the date of the contract shall be invalid 
and unenforceable. We do not perceive 
how such a contract can be valid from the 
standpoint of the seller and at the same time 


*In Kanawha & Hocking Coal & Coke Co. v. 
United States, 101 Ct. Cls, 96, it was decided that 
the United States was obligated to pay the estab- 
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valid as to the buyer. It was not possible 
to revoke the code membership of an offend- 
ing buyer because the membership did not 
exist; and it was not deemed desirable to 
subject the buyer to special penalties; but 
these omissions from the Act are not incon- 
sistent with the view that the buyer has no 
right to the protection of a contract whose 
provisions violate the terms and serve to 
defeat the purposes of the Act. 


These purposes are stated in § 1 of the Act 
wherein it is declared that regulation of the 
sale and distribution of bituminous coal is 
imperative for the protection of interstate 
commerce in such coal, and that existing 
practices of distribution and marketing 
thereof waste the resources of the nation 
and disorganize interstate commerce therein 
so that regulation of prices and unfair meth- 
ods of competition are necessary. The Su- 
preme Court in considering the power of 
Congress to pass the Act in Sunshine Coal 
Co. v. Adkins, 310 U. S. 381, made the fol- 
lowing statement as to the conditions which 
gave rise to it. (p. 393) 


“And if we undertook to narrow the scope of 
federal intervention in this field, as suggested by 
appellant, we would be blind to at least thirty 
years of history. For a generation there have 
been various manifestataions of incessant de- 
mand for federal intervention in the coal indus- 
try. The investigations preceding the 1935 and 
1937 Acts are replete with an exposition of the 
conditions which have beset that industry. 
Official and private records give eloquent testi- 
mony to the statement of Mr. Justice Cardoza in 
the Carter case (Carter v. Carter Coal Co., 298 
U.S. 238) (p. 330) that free competition had been 
‘degraded into anarchy’ in the bituminous coal 
industry. Overproduction and savage, competi- 
tive warfare wasted the industry. Labor and 
capital alike were the victims. Financial distress 
among operators and acute poverty among 
miners prevailed even during periods of general 
prosperity. This history of the bituminous 
coal industry is written in blood as well as in 
ink.’’ 


It is our view that a buyer who received 
deliveries of coal at prices specified in a con- 
tract below the legal minimum was not pro- 
tected by the contract but was subjected to 
the liabilities imposed by his acceptance of 
goods whose price was fixed by the statute. 
Since the contract of February, 1940, pro- 
viding for a delivery over a period of two 
years, was invalid as to both parties and the 
payment for the coal delivered at the con- 
tract price was in violation of law, there 
arose upon the acceptance of the goods by 
the buyer an implied contract on its part to 
pay for them at the price established by law- 
ful authority. It is true that “a contract 
implied in fact is one inferred from the cir- 


lished minimum price under the terms of a con- 
tract with the producer, but the contention now 
under consideration was not passed upon. 
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cumstances or acts of the parties, but an 
express contract speaks for itself and leaves 
no place for implications”. Klebe v. United 
States, 263 U. S. 188, 192. In the pending 
case, however, the express contract was in- 
valid and without legal effect, and hence the 
buyer, having received the goods, must pay 
for them at the established minimum price. 


It is objected that even if this be true, 
the buyer’s obligation is not enforceable at 
the suit of a seller who was party to the 
illegal agreement and, therefore, a wrong- 
doer, who is not entitled to the aid of the 
court. Ordinarily it is true that in the in- 
terests of the public welfare a court will not 
give aid to one who founds his complaint 
upon an unlawful act to which he is a party; 
but here the right to recovery is permissible 
because it will promote the higher right of 
the public to effectuate the purposes of the 
statute. The applicable rule in such case 
is thus stated in Restatement of Contracts, 
Vol. 2, § 601: 


“Tf the refusal to enforce or to rescind an 
iliegal bargain would produce a harmful effect 
on the parties for whose protection the law mak- 
ing the bargain illegal exists, enforcement or 
rescission, whichever is appropriate is allowed.”’ 


In 5 Williston, Contracts (Rev. Ed.) 
§ 1632 it is said: 


“In some cases where a refusal to enforce an 
agreement would produce the very effect which 
the law seeks to guard against, a corporation 
is allowed to enforce it, although it was parti- 
cularly prohibited and made illegal.”’ 


See also, Steele v. Drummond, 275 U. S. 
199, 205; In re Builders’ Finance Assn., D.C. 
SIDS Gale zoned 1235255) 122A mel Jur: 
(Contracts) §214; 17 C. J. S. (Contracts) 
§ 278(a). 


In principle there is no substantial distinc- 
tion between the obligation of the purchaser 
of bituminous coal to pay the minimum price 
established by the Commission and the 
obligation resting upon a shipper of goods 
to pay the scheduled freight charges fixed 
under the provisions of the Interstate Com- 
merce Act. In both cases, the charge is 
established by lawful authority to effectuate 
a public purpose deemed desirable by the 
legislative body. The obligation of the ship- 
per is aptly described in the eS ag 
sage from Pittsburgh &c. Ry. Co. v. Fink, 
250 U. S. 577 which applies with equal force 
to the defendant in the pending case. The 
court said: (pp. 581-2) 


“‘* * %* Tt was, therefore, unlawful for the 
carrier upon delivering the merchandise con- 
signed to Fink to depart from the tariff rates 
filed. The statute made it unlawful for the 
carrier to receive compensation less than the 
sum fixed by the tariff rates duly filed. Fink, 
as well as the carrier, must be presumed to 
know the law, and to have understood that the 
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rate charged could lawfully be only the one fixed 
by the tariff. When the carrier turned over the 
goods to Fink upon a mistaken understanding 
of the rate legally chargeable, both it and the 
consignee undoubtedly acted upon the belief 
that the charges collected were those authorized 
by law. Under such circumstances consistently 
with the provisions of the Interstate Commerce 
Act the consignee was only entitled to the mer- 
chandise when he paid for the transportation 
thereof the amount specified as required by the 
statute. For the legal charges the carrier had 
a lien upon the goods, and this lien could be 
discharged and the consignee become entitled to 
the goods only upon tender or payment of this 
rate. Texas & Pacific Ry. Co. v. Mugg, 202 U. S. 
242. The transaction, in the light of the act, 
amounted to an assumption on the part of Fink 
to pay the only legal rate the carrier had the 
right to charge or the consignee the right to 
pay.” 


See also, Louisville & Nashville R. R. Co. 
v. Central Iron & Coal Co., 265 U. S. 59, 65. 


[Plaintiff's Right to Recovery in Its 
Own Name] 


The final contention is made that even if 
the defendant was obligated to pay the mini- 
mum price for the cgal, Constanzo is not 
entitled to recover since it acted throughout 
as agent for the owners of the mines. The 
agreements between Constanzo and the pro- 
ducers of the coal clearly indicate that Con- 
stanzo was acting as their agent in the sales 
to Weirton; for while Constanzo agreed 
therein to guarantee all purchaser’s accounts, 
it was expressly denominated sales agent and 
was promised compensation for handling 
and selling the coal, and agreed to make no 
contract of sale without the knowledge of 
its principal. On the other hand, the sales 
agreement of March 20, 1933 between Con- 
stanzo and Weirton denominated the for- 
mer as the seller and the latter as the 
purchaser of the coal; and neither in this 
agreement nor in the subsequent renewals 
thereof is there any indication that the coal 
belonged to the producers and not to Con- 
stanzo, or that Constanzo was acting as 
agent for the producers in the transaction. 
In fact, Constanzo billed the coal in its own 
name and all payments were made to it. 
The transactions took this form although it 
was well known to Weirton that Constanzo 
was acting for the owners of the mines, and 
although Constanzo remitted to the produc- 
ers the money received from Weirton less 
commissions. 


If the suit had been based on the written 
contract and the renewal of 1940, there could 
have been no question that Constanzo, the 
agent, could have sued in its own name; for 
it is well established that if an agent dis- 
closes his principal when contracting for 
him, but executes the contract in his own 
name in such a manner that he is bound 
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thereby, the other contracting party becomes 
liable to him and he may bring suit on the 
contract in his own name. So much the de- 
fendant admits, but nevertheless makes the 
contention that the present suit is not based 
upon the written contract but is brought in 
derogation thereof. There is no substance 
in the argument; for in the course of the 
dealings and communications between the 
parties and in the delivery of goods subject 
to the minimum price restriction, which gave 
rise to the implied contract on which the suit 
is based, Constanzo assumed the position of 
owner of the goods and therefore comes 
within the rule which permits an agent to 
bring suit in his own name. 


In Mechem on Agency (2d Ed.) Vol. 2, 
§ 2024, it is said: ; 


‘“‘Where the contract is made with the agent as 
such but in such form as to appear to be made 
with him personally, whether as a result of an 
omission to disclose the fact of the agency or 
the name of the principal, or of a failure to use 
apt and sufficient language to bind the principal, 
the agen is, as has been seen, personally liable 
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upon the contract, even though the principal 
also may in many cases be liable upon it. And 
this obligation is reciprocal,—the other party Is 
bound to the agent, and in the latter vests a 
legal interest in the contract, and consequently, 
a right of action upon it, though his recovery 
is, of course, ordinarily for the benefit of the 
principal. It is, therefore, a general rule that 
where a contract, whether written or unwritten, 
entered into on account of the principal, is, in 
its terms, made with the agent pérsonally, the 
agent may sue upon it at law. ** *” 


See also, Fruit Growers Express .Co. v. 
Plate Ice Co., 4 Cir., 59 F. 2d 605, certiorart 
denied 287 U. S. 642; Rule 17(a) of the Fed- 
eral Rules of Civil Procedure; 3 C. J. S. 
(Agency) § 227; 2 Am. Jur. (Agency) §§ 344, 
421 and 432. 


[Judgment for Defendant Reversed] 


The judgment of the District Court must 
be reversed and the case remanded for fur- 
ther proceedings in accordance with. this 
opinion. 

Reversed and Remanded. 


[57,398] United States v. Borax Consolidated, Ltd., et al. 
In the United States District Court for the Northern District of California, Southern 


Division. No. 23690-G. July 27, 1945. 


On motions to dismiss, to separately state claims, to strike out parts of complaint, to 
make more certain or for bill of particulars, to strike affidavits, for inspection, and objec- 


tions to defendants’ interrogatories. 


The fact that the Alien Property Custodian has had control of an essential co-con- 


spirator for two years before suit was brought is not a proper basis for a motion to dismiss 
a Government suit to enjoin a conspiracy to monopolize the production of borax. Whether 
or not the control of the Alien Property Custodian will result in relieving the borax industry 
from the effects of the alleged combine cannot be resolved from the pleadings alone and 
cannot be determined on a motion to dismiss on the pleadings. 


See the Sherman Act annotations, Vol. 1, | 1610.201. 


For plaintiff: Wendell Berge, Assistant Attorney General; Frank J. Hennessy, United 
States Attorney; Holmes Baldridge, James McI. Henderson and Joseph L. Alioto, Special 
Assistants to the Attorney General; Don H. Banks, William H. Henderson and Lawrence 
W. Somerville, Special Attorneys, San Francisco 3, California. 


For defendants: Herman Phleger, Maurice R. Harrison, Moses Lasky, Brobeck, 
Phleger & Harrison, San Francisco 4, California; A W. Ashburn, Newlin & Ashburn, Los 
Angeles 13, California; Whedon & Bennett, New York City, N. Y.: Sherman & Peters, San 
i aaoneg 4. California, Attorneys for The Gold Fields American Development Company 

imited. 


Memorandum Decision 
[Nature of Suit] 


15 USCA §1, 2, and 4, and prays that cer- 
tain contracts between the parties be ad- 
judged illegal, that defendants be enjoined 


GoopMaN, District Judge: The United 
States in its complaint herein (filed Septem- 
ber 14, 1944) charges defendants with mo- 
nopoly and conspiracy contrary to the 
prohibitions of the Sherman Anti-Trust Act, 
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from performing the same, and for the ap- 

pointment of a receiver to sell the properties 

of certain of the defendants in order to 

ea the dissolution of the alleged com- 
ine. 
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[Motions of Defendants] 


Defendants have moved to dismiss the 
complaint on the ground “that the complaint 
fails to state a claim,on which relief can be 
granted.” In the alternative in the event of 
denial of the motion to dismiss, motions to 
separately state, to strike parts of the com- 
plaint, and to make more certain or for bill 
of particulars are urged. 


The various motions have been ably and 
thoroughly briefed and argued by counsel 
for both sides. 


[Basis of Motion to Dismiss] 


The motion to dismiss is mainly based 
upon the claim that it appears from the com- 
plaint that the alleged conspiracy and combine 
terminated long prior to the commencement 
of the action and that there is therefore no 
need to invoke any of the equitable remedies 
besought by the Unitéd States. 


[Allegations of Complaint] 


The complaint alleges that defendant, 
American Potash and Chemical Corporation 
(a Delaware corporation), an essential party 
to the alleged conspiracy, owns or leases 
most of Searles Lake in the Mohave Desert, 
California, the repository of 99% of the world 
production of borax derived from lake brines. 
(Complaint pars. 6 and 35.) In substance, 
it is further alleged that the borax produced 
by the Potash Co. was approximately one- 
third of world production, while approxi- 
mately the remaining two-thirds was produced 
by Borax Consolidated Ltd. and its subsidi- 
aries. (Complaint par. 62.) 


“On Oct. 20, 1942 approximately 90% of 
the shares of stock of the American Potash 
and Chemical Corporation were vested in 
the Alien Property Custodian after investi- 
gation had disclosed that said stock was 
beneficially owned by citizens of the German 
Reich.” (Complaint par. 6.) 


{Control of Essential Co-conspirator by Alien 
Property Custodian No Defense] 


Defendants contend that inasmuch as the 
Alien Property Custodian, for the United 
States, has had control* of American Potash 
and Chemical Corporation, an essential co- 
conspirator, since Oct. 20, 1942, the alleged 
combine is at an end, cannot possibly be re- 
vived and that hence no claim for relief un- 
der the Act is stated. It is argued that past 
misfeasances, no matter how flagrant, do 
not per se justify the equitable remedies 
sought to be invoked. Only the reasonable 
likelihood of future infractions, it is claimed, 
may justify the drastic relief prayed for. 
Such likelihood, defendants say, is com- 
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pletely negatived on the face of the com- 
plaint, because it appears therefrom that the 
United States in fact owns and controls an 
indispensable party to the alleged combina- 
tion. 

Such a contention, in my opinion, cannot 
be sustained in the pleading stage of this 
litigation. 

The office of Alien Property Custodian 
was created by the “Trading with the Enemy 
Act” (Oct. 6, 1917, c. 106, Sec. 6, 40 Stat. 
411, 415; 50 USCA App. Sec. 6). Section 6 
of the Act provides in part: 


“The President is authorized to appoint, pre- 
scribe the duties of, and fix the salary... of an 
officer to be known as the alien property custo- 
dian, who shall be empowered to receive all 
money and property in the United States due or 
belonging to an enemy, or ally of enemy, which 
may be paid, conveyed, transferred, assigned or 
delivered to said custodian under the provisions 
of this Act; and to hold, administer, and account 
for the same under the general direction of the 
President and as provided in this Act. . .’’ 


Section 7 (c) of the Act, as amended by 
Act of Nov. 4, 1918 c. 201, Sec. 1 (40 Stat. 
120 50 USCA App. Sec. 7) provides in part 
that: 


“If the President shall so require any money 
or other property ... belonging to or held for, 
by, on account of, or on behalf of, or for the 
benefit of, an enemy or ally of enemy .. . shall 
be conveyed, transferred, assigned, delivered or 
paid over to the Alien Property Custodian, or 
the same may be seized by the Alien Property 
Custodian; and all property thus acquired shall 
be held, administered and disposed of as else- 
where provided in this Act.”’ 


Section 12 of the Act, as amended by 
Act of Mar. 28, 1918 c, 28, Sec. 1 (40 Stat. 
460; 50 USCA App. Sec. 12) provides in part 
that: 


“The alien property custodian shall be vested 
with all of the powers of a common-law trustee 
in respect of all property, other than money, 
which has been or shal] be, or which has been 
or shall be required to be, conveyed, transferred, 
assigned, delivered, or paid over to him in pur- 
suance of the provisions of this Act, and, in ad- 
dition thereto, acting under the supervision and 
direction of the President, and under such rules 
and regulations as the President shall prescribe, 
shall have power to manage such property and 
do any act or things in respect thereof or make 
any disposition thereof or of any part thereof, by 
sale or otherwise, and exercise any rights or 
powers which may be or become appurtenant 
thereto or to the ownership thereof in like man- 
ner as though he were the absolute owner there- 
of: ...’’ (Emphasis supplied.) 
* * * 2 

“After the end of the war any claim of any 
enemy or of an ally of enemy to any money or 
other property received and held by the alien 
property custodian or deposited in the United 
States Treasury, shall be settled as Congress 
shall direct: ...’? (Emphasis supplied.) 


i 


* By virtue of the 90% stock ownership. 
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The Act has been judicially construed as 
vesting absolute title to enemy property in 
the United States. Cummings v. Deutsche 
Bank, 300 U. S. 115 (1936). Undoubtedly, 
however, the Congressional intent was to 
take into account the former owner’s inter- 
est upon final disposition of enemy property.* 


The War Powers Act of 1941 (Dec. 18, 
1941, c. 593 Title III, Sec. 301, 55 Stat. 839; 
50 USCA App. Sec. 616) amended Section 5 
of the Trading with the Enemy Act, which 
reads now in part as follows: 


‘‘(b) (1) During the time of war or during any 
other period of national emergency declared by 
the President, the President may, through any 
agency that he may designate...” 
* a * * * 

““(B) . 2. direct ‘and compel .*.. any 7.0 
transfer ...of... any property in which any 
foreign country or a national thereof has any 
interest, by any person, or with respect to 
any property, subject. to the jurisdiction of the 
United States; and any property or interest of 
any foreign country or national thereof shall 
vest, when, as, and upon the terms, directed 
by the President, in such agency or person as 
may be designated from time to time by the 
President, and upon such terms and conditions as 
the President may prescribe such interest or 
property shall be held, used, administered, liqui- 
dated, sold, or otherwise dealt with in the in- 
terest of and for the benefit of the United States, 
and such designated agency or person may per- 
form any and all acts incident to the accom- 
plishment or furtherance of these purposes...’ 
(Emphasis supplied.) 


Thereafter, the President re-established 
the office of Alien Property Custodian, which 
had been abolished in 1934, in the Office of 
Emergency Management by Executive Order 
9095 (Mar. 11, 1942, 7 F. R. 1971) as amended 
by Executive Order No. 9193 (July 6, 1942, 
7 F. R. 5205; 50 USCA App. Sec. 6, note). 
These executive orders conferred upon the 
Alien Property Custodian all of the powers 
granted to the President by Section 5 (b) of 
the Trading with the Enemy Act, as amended 
(supra). 


The Alien Property Custodian, therefore, 
may now be said to hold full and complete 
title to enemy property in behalf of the 
United States, without any beneficial inter- 
est remaining in the former owner. He may 
deal with such property, including the sell- 
ing of it, in any manner appropriate to the 
interests of the United States. Since the 
matter of the final disposition of such prop- 
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erty remains with Congress under Section 
12 of the Act, the Custodian is accountable 
to the United States for any such property 
taken over by him, or its proceeds. What 
Congress will decide cannot be foretold. In 
any event, it cannot be stated with certainty 
that it will not restore all or part of the 
shares to Potash’s stockholders. 


It is impossible now to forecast the future 
activities of the defendant American Potash 
and Chemical Corporation. It cannot be 
presently determined with finality upon the 
pleadings that there is no reasonable like- 
lihood of the continuance of the alleged ille- 
gal activities. Likewise, from the pleadings, 
it cannot be adjudicated whether the indus- 
try affected will need dissolution of the 
corporations involved or the other remedies 
prayed for. As was said by Judge Learned 
Hand in U. S. v. Aluminum Co. of America, 
148 Fed. (2d) 416, 446: “Dissolution is a 
remedy not a penalty.” (Italics supplied.) — 


The status and needs of the industry, as 
they affect the public interest, are the con- 
ditions which determine the nature and ex- 
tent of the remedy. Equity does not operate 
to punish or chastise in cases of unlawful 
pga sk or combinations in restraint of 
trade. 


The duration of the Custodian’s tenure 
and control is neither fixed nor certain. 
Whether or not the control of the Alien 
Property Custodian results or will result in 
relieving the borax industry from the effects 
of the alleged combine cannot be resolved 
from the pleadings alone. Hence the court 
cannot, on motion to dismiss, determine that 
the public interest will not, upon the facts 
pleaded, require. the aid of equity. Only the 
vista provided by the evidence will enable 
the court equitably to adjudicate the rem- 
edy. U.S. v. Aluminum Co., Cir. 2, 148 Fed. 
(2d) 416.** ‘ 


[Motion to Dismiss Denied] 


Other grounds urged in support of the 
motion to dismiss have been considered by 
the court, but do not, in my opinion, war- 
rant granting the motion. 


The motion to dismiss is denied, without 
prejudice to its renewal at the time of trial, 
if defendants so elect. Then the Court may 
properly determine, if the infractions are 
proved, what, if any, remedy is proper.*** 


* This intent was carried out at, the conclusion 
of World War I by the enactment of the Settle- 
ment of War Claims Act of 1928, Sec, 11, amend- 
ing Section 9 of the Trading with the Enemy 
Act (45 Stat. 270; 50 USCA App. Sec. 9) whereby 
80% of such property was authorized to be 
returned to the former owners, and 20% was re- 
tained for the settlement of claims of American 
Nationals against Germany. 


q 57,398 


** While decided by a Circuit Court, this deci- 
sion has the same authority and finality as if 
decided by the Supreme Court, 15 USCA §29 
(amendment of 1944). 

*** Not unlike is the reasoning upon which 
Rule 12d of the Rules of Civil Procedure is based. 
See Montgomery Ward v. Schumacher, 3 F. R. D. 
388; Bowles v. Bissinger, 3 F. R. D. 495. 
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[Other Motions Denied or Reserved] 


Defendants’ motions to separately state, 
to strike out parts of the complaint and to 
make more certain or for Rill of particulars 
are severally denied. 


The plaintiff's motion to strike the affi- 
davits of Ashburn, Jenifer and Oerstley, is 
denied. 
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Ruling on plaintiff's motion to inspect is 
reserved until after issue is joined. 


[Interrogatories and Objections Thereto 
Stricken] 

Both defendants’ interrogatories and plain- 
tiff’s objections thereto are stricken. De- 
fendants may propose interrogatories anew 
after joinder of issue. (General Rule 26, 
Rules of Practice of this court.) 


[57,399] Judson L. Thomson Manufacturing Company v. Federal Trade Com- 


mission. 


In the United States Circuit Court of Appeals for the First Circuit. No. 3986, October 


Term, 1944. July 31, 1945. 


Petition to review an order of the Federal Trade Commission. 
It is unlawful under Section 3 of the Clayton Anti-Trust Act for a seller of rivets to 


lease rivet-setting machines on the condition that lessees use in such machines no rivets 
other than those supplied by the lessor. Such condition has the practical effect of pre- 
cluding the use of rivets of competitors in those machines. Such restriction is unlawful 
even though the best results are obtained when the machines and rivets of one manu- 
facturer are used together. 


_ A condition, in a lease of rivet-setting machines, that lessees use in such machines no 
rivets other than those supplied by the lessor substantially lessens competition in the sale 
of rivets when the lessor owns about 32% of the machines used in the industry, and the 


lessor’s sales are in excess of 20% of the industry’s sales. 
See Clayton Act annotations, Vol. 1, {| 2023.37, 2023.60, 2023.741. 


Affirming and enforcing Federal Trade Commission order in Dkt. 4111. 
For petitioner: H. LeBaron Sampson and Andrew Marshall, Boston, Mass. 
For respondent: Joseph J. Smith, Jr., Washin&ton, D. C. 

Before Macruper, MAHONEY, and Woopzgury, JJ. 


[Petition to Set Aside FTC Order] 


Manoney, J. This is a petition to set 
aside an order of the Federal Trade Com- 
mission charging the Judson L. Thomson 
Manufacturing Company with violation of 
§3 of the Clayton Act, 38 Stat. 731; 15 U. 
S. C. § 14; and directing it to cease and 
desist from: 

“Leasing, selling . .. automatic rivet-setting 
machines on the condition, agreement or under- 
standing that the lessee® or purchaser thereof 
shall not use in or with such machine any rivets 
other than those acquired from [Thomson] 


and from enforcing or continuing to enforce 
such conditions or agreements already made. 
The Commission has filed a cross-petition 
asking for enforcement of the order.’ 


[Facts] 


The facts as found by the Commission 
may be summarized as follows: 

The petition is engaged in the business of 
manufacturing and selling tubular and bi- 


1Similar orders have been issued against the 
petitioner’s seven lessor-competitors. None of 
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furcated rivets, and in manufacturing, leasing 
and servicing automatic rivet-setting ma- 
chines for the setting of such rivets. Its 
business is interstate in character and it is 
in competition with numerous other com- 
panies. Tubular and bifurcated rivets are 
sold to two classes of customers—in the 
industrial field where manufacturers use 
them in the assembling of their products, 
and in the carton or jobbing trade where 
they are sold through mail-order houses and 
hardware jobbers for replacement and re- 
pair purposes, Automatic feed-setting ma- 
chines are usually used in the industrial 
field to set rivets. In the carton or jobbing 
trade, however, such machines are not used. 
There some rivets are set in small hand 
machines and some in special brake lining 
machines. In the United States there are 
eight companies engaged in selling tubular 
and bifurcated rivets and in supplying auto- 
matic machines with which to set them. At 
the time the complaint in this proceeding 
was filed each of the eight companies was 
leasing machines on the condition that its 


these orders, however, is before the court in 


this proceeding. 
q 57,399 
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lessees would not use such machines for 
setting any rivets other than those manu- 
factured and supplied by the lessor. 


The use of tubular and bifurcated rivets 
for industrial purposes began about 1889. 
Until 1914 the petitioner and the Tubular 
Rivet and Stud Company were the only 
companies engaged both in selling such 
rivets and supplying machines for setting 
them. It has been the practice with both 
companies to lease machines and not to sell 
them. At the present time the petitioner 
and Tubular have approximately 8,000 and 
7,000 machines respectively outstanding on 
lease. The Penn Rivet Corporation, which 
entered the field about 1914, has approxi- 
mately 500 machines outstanding on lease 
and has sold in excess of 2,000 machines. 
The Edwin B. Stimpson Company started 
manufacturing machines about 1922 and has 
approximately 2,000 machines on lease and 
has sold approximately 300. The Chicago 
rivet and Machine Company started supply- 
ing machines between 1924 and 1928. It has 
between 800 and 1000 machines outstanding 
on lease and has sold in excess of 3,000. The 
remaining three companies which entered 
the field between 1927 and 1930 have ap- 
proximately 300 machines outstanding on 
lease and have sold 600 machines. All to- 
gether the six companies have approximately 
19,000 machines outstanding on leases. Sub- 
stantially all of them are “tied” machines,” 
that is, machines in which the lessee may 
only use rivets supplied by his lessor. The 
companies have sold approximately 6,000 
machines since they have been in business. 
The petitioner as lessor of some 8,000 ma- 
chines controls approximately 42% of the 
leased machines, or 32% of all machines in 
the industrial field. In 1939 the total volume 
of business done by the eight companies 
was about $5,180,000. Of this amount the 
petitioner and Tubular each accounted for 
approximately 25%; Chicago accounted for 
approximately 20%; and the remaining five 
companies accounted for 30%. 


The petitioner confines its sales of rivets 
to the industrial field and does not sell to 
the carton or jobbing trade. To increase 
the sale of rivets its practice has been to 
supply machines for use in setting them. 
These machines which it does not sell are 
leased at a yearly rental of from $15 to $25 
for the average size machine. These leases 
may be cancelled on ten days notice by 
either party. If the lessee uses a certain 
number of rivets—usually from 150,000 to 
300,000, dependent on the type of the ma- 
chine—the rental is rebated. The petitioner 
does not charge for servicing its machines, 
or, with the exception of disappearing-point 


2It appears that the Chicago-Rivet and Ma- 
chine Company has leased a few machines with- 
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anvils which wear out rapidly, for replacing 
parts. The prices for rivets charged by the 
petitioner run about 10% higher than the 
prices of similar rivets on the open market. 


[Commission’s Findings] 


The Commission found that the primary 
purpose of leasing machines is to enable the 
petitioner to sell tubular and bifurcated 
rivets with such machines. It further found 
that there was on the open market an ample 
supply of rivets for use in the petitioner’s 
machines sold both by companies which 
supply machines and which do not supply 
machines. Such concerns are precluded from 
selling to the petitioner’s lessees by reason 
of the restrictive provisions in its leases. 
The Commission acknowledged the fact that 
the petitioner manufactures rivets of vari- 
ous sizes and shapes, many of them spe- 
cially designed for special machines, but 
found that any competent rivet manufac- 
turer could duplicate and supply such rivets. 
It referred to five concerns which manufac- 
ture rivets but do not supply machines, The 
gross sales of these concerns was some 
$475,000 in 1939 and were more or less con- 
fined to the hardware and jobbing trade in 
which rivet-setting machines are not used. 
By reason of the restrictive lease they are 
precluded from making much headway in 
the industrial field. 


Therefore the Commission found that the 
practice of the petitioner 


‘in requiring that the lessees of its rivet-setting 
machines use in or with such machines no 
tubular or bifurcated rivets other than those 
supplied by the [petitioner], results in the ex- 
clusion from the market of numerous parties 
who, in the absence of such restrictions, would 
be prospective and potential purchasers of tubu- 
lar and bifurcated rivets from [petitioner’s] 
competitors. Competition in the tubular- and 
bifurcated-rivet market is restricted and con- 
tracted in direct proportion to the extent to 
which [petitioner] is successful in leasing its 
rivet-setting machines under agreements con- 
taining such restrictive conditions . . .’’ [Fur- 
ther]... ‘‘The Commission . . . finds that the 
effect of such restrictive conditions under the 
circumstances set forth herein has been, is, and 
may be to substantially lessen competition in 
the sale of tubular and bifurcated rivets.’’ 


[Two Questions Presented] 


As it applies in this proceeding, § 3 of the 
Clayton Act prohibits leasing machines on 
the condition, agreement or understanding 
that the lessee shall not use rivets of com- 
petitors, if competition in the sale of rivets 
may be substantially lessened thereby. Two 
questions are presented: (1) does the peti- 
tioner’s tying clause prohibit the use of a 


ee I ERA AS 
out any restrictions on what rivets are used in 
them. 
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competitor’s rivets within the meaning of 
§ 3; and (2) has the use of the tying clause 
substantially lessened competition? If the 
Commission’s order is to be enforced both 
questions must be answered in the affirmative. 


[Petitioner's Contentions] 


With respect to the first point the peti- 
tioner contends that the complaint and the 
findings of the Commission do not state that 
the petitioner has leased its machines on the 
condition that the lessees shall not use rivets 
of competitors, but merely that the leases 
are on the condition that the lessees shall 
not use the leased machines for setting any 
rivets other than those supplied by the peti- 
tioner; that this is neither an allegation nor 
a finding that the petitioner requires its 
lessees not to use rivets of competitors; and 
that the uncontradicted testimony shows that 
there are no such agreements, that lessees 
frequently do use rivets of competitors in 
machines supplied by competitors, that they 
can obtain satisfactory machines and rivets 
from a number of competitors, that the ma- 
chines fundamentally are alike and have no 
patented features, that their lessees are free 
to choose between securing machines and 
rivets under a leasing plan and purchasing 
machines and rivets separately, and that they 
have several sources on which to rely under 
either plan. 


[Nature of Petitioner's Lease Form] 


The lease form used by the petitioner pro- 
vides that the machines “shall at all times 
remain and be the sole and exclusive prop- 
erty” of the petitioner, that the lessee “shall 
have no right of property therein, but only 
the right to use the same” and “shall not use 
or allow said leased machinery to be used 
for setting any other rivets than those made 
by” the petitioner. §3 of the Clayton Act 
provides: 

“Tt shall be unlawful for any person... to 
lease . . . machinery . . . whether patented or 
unpatented, . . . on the condition, agreement or 
understanding that the lessee. . . shall not use 
or deal in the goods, wares, merchandise, ma- 
chinery, supplies or other commodities of a 
competitor or competitors of the lessor . . 
where the effect of such lease . . . or such con- 
dition, agreement or understanding may be to 
substantially lessen competition or tend to 
create a monopoly in any line of commerce.’’ 


The terms of the petitioner’s lease tie its 
rivets to its leased machines. Lessees are 
precluded from using a competitor’s rivets 
with such machines. That is clearly a limi- 
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tation upon the “use” of competitors’ sup- 
plies within the broad terms of the statute. 
We entertain no doubt that the condition 
in question here falls within the purview 
of §3. As was pointed out in Standard 
Fashion Co. v. Magrane-Houston Co., 258 
U.S. 346, 355, 356: 


“The Clayton Act, as its title and the history 
of its enactment disclose, was intended to sup- 
plement the purpose and effect of other anti- 
trust legislation, principally the Sherman Act of 
1890. . . . The Clayton Act sought to reach the 
agreements embraced within its sphere in their 
incipiency, and in the section under considera- 
tion to determine their legality by specific tests 
of its own which declared illegal contracts of 
sale made upon the agreement or understanding 
that the purchaser shall not deal in the goods of 
a competitor . which may ‘substantially 
lessen competition or tend to create a mo- 
nNopolVed 4 .ks 

“Section 3 condemns sales or agreements 
where the effect of such sale or contract of 
sale ‘may’ be to substantially lessen competi- 
tion or tend to create monopoly. It thus deals 
with consequences to follow the making of the 
restrictive covenant limiting the right of the 
purchaser to deal in the goods of the seller 
only.”’ 


[Both Exclusive Dealing Arrangement 
and Tying Contract Prohibited] 


Congress passed the Clayton Act to pro- 
mote competition by protecting it from cer- 
tain practices which might lessen it or tend 
to create a monopoly. §3 strikes at prac- 
tices relied on to limit competition in the 
distribution of goods which restrict the 
right to deal in competing products. Among 
these are the so-called “exclusive dealing 
arrangement” and the “tying contract”. 
The former involves the condition that the 
purchaser or lessee of goods shall deal only 
in the goods of the seller or lessor and re- 
frain from dealing in the goods of competi- 
tors; the latter involves a condition that the 
goods sold or leased shall be used only with 
other goods of the seller or lessor, the pur- 
chaser or lessee agreeing not to deal in such 
other goods of competitors, or, as in this 
case, the leasing of equipment on the condi- 
tion that it shall be used only with the 
supplies of the lessor. Where the effect of 
such arrangements “may be to substantially 
lessen competition or tend to create a 
monopoly” they are made unlawful.° 


[Practical Effect of Tying Clause 
Presented] 


The petitioner contends that a lease to 
fall within the purview of the statute must 


nn 


3'The Committees of both the House and the 
Senate called the tying clause an ‘‘unfair trade 
practice’’ which was ‘‘monopolistic in its effect”’ 
and required the surrender of a right which 
every dealer should enjoy, namely, the right to 
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deal in any: manufacturer’s product he saw fit 
to handle. H. R. Report No. 627, 63rd Cong., 
2nd Sess. (1914) 11; Senate Report No. 698, 
63rd Cong., 2nd Sess. (1914) 6. 
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in the light of the surrounding circumstances 
have the practical effect of prohibiting the 
use of machines or supplies of competitors. 
We do not agree. In the view we take of 
the statute the practical effect of the use 
of the tying clause relates to the question 
whether the clause subsantially lessens com- 
petition. Where the courts have used the 
expression “practical effect” they have had 
in mind two things—(1) the form in which 
the condition is expressed and (2) the effect 
of the clause on competition. The first may 
be illustrated by reference to a condition 
that the lessee shall use only the lessor’s 
supplies. That has the practical effect and 
is the same thing as a condition that the 
lessee shall not use the supplies of competi- 
tors. The condition in the lease under con- 
sideration which requires lessees to use in 
the lessor’s machines only rivets furnished 
by such lessor has the practical effect of pre- 
cluding the use of the rivets of competitors 
in those machines. In United Shoe Machin- 
ery Corporation v. United States, 258 U. S. 
451, a case involving leases of patented shoe 
machinery, one of the provisions enjoined 
was a condition that the lessee should pur- 
chase all his supplies used in connection 
with such machinery from the lessor. The 
court said, p. 457: 

“While the clauses enjoined do not contain 
specific agreements not to use the machinery of 
a competitor . .. the practical effect of these 
drastic provisions is to prevent such use. We 
can entertain do doubt that such provisions as 
were enjoined are embraced in the broad terms 
of the Clayton Act which cover all conditions, 
agreements or understandings of this nature. 
That such restrictive and tying agreements must 
necessarily lessen competition and tend to mo- 
nopoly is, we believe, equally apparent.’’ 


In International Business Machines Corpora- 
tion v. United States, 298 U. S. 131. the court 
invalidated a lease of a patented tabulating 
machine which provided that the lease 
should terminate in case cards not manu- 
factured by the lessor were used in the leased 
machine. The lease agreement did not for- 
bid all use of a competitor’s supplies; these 
could still be used, consistently with the 
lease, in machines supplied by a competitor. 
The court said (at p. 135): 


“Little need be said of the contention that the 
condition of appellant’s leases does not infringe 
these prohibitions. It is true that the condition 
is not in so many words against the use of the 
cards of a competitor, but is affirmative in form, 
that the lessee shall use only appellant’s cards 
in the leased machines. But as the lessee can 
make no use of the cards except with the leased 
machines, and the specified use of appellant’s 
cards precludes the use of cards of any competi- 
tor, the condition operates in the manner for- 
bidden by the statute.’ 


The petitioner argues that in the light of 
the circumstances surrounding the United 
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Shoe and the International Business Machines 
cases the practical effect of the conditions 
therein involved was to preclude all use of 
competitors’ supplies, and that in terms of 
practical effect those cases are to be distin- 
guished from the case at bar which is con- 
trolled by Federal Trade Commission v. Sin- 
clair Refining Co., 261 U. S. 463. 


In the Sinclair case, the Supreme Court 
was passing on the practice of leasing gaso- 
line tanks and pumps to service station oper- 
ators on the condition that they use them 
solely for the storage and sale of gasoline 
from the lessor-refiner. To the argument 
that this practice was in violation of the 
Clayton Act, the court answered (p. 473): 


“Respondent’s written contract does not under- 
take to limit the lessee’s right to use or deal in 
the goods of a competitor of the lessor, but 
leaves him free to follow his own judgment. It 
is not properly described by the complaint and 
is not within the letter of the Clayton Act.”’ 


In dealing with the other allegation in the 
complaint, that the challenged practice was 
an unfair method of competition within the 
meaning of Section 5 of the Federal Trade 
Commission Act, the court said (p. 475): 
“No purpose or power to acquire unlawful mo- 
nopoly has been disclosed, and the record does 
not show that the probable effect of the practice 
will be unduly to lessen competition.’’ 


The controlling considerations of the Sin- 
clair case are not present here. In that case, 
gasoline was sold to lessees for the purpose 
of resalé to the consuming public; here, 
rivets are sold to lessees for use in the ma- 
chines of the lessor. In International Busi- 
ness Machines Corporation v. United States, 
supra, at p. 135, the court differentiated be- 
tween restrictions on the “use” of products 
of competitors and restrictions on the sale 
of their products, and distinguished the 
Sinclair case, saying: 

“A different question is presented from that 
in the Sinclair case . . . as the only use made 
of the gasoline was to sell it, and as there was 
no restraint upon the purchase and sale of 


competing gasoline, there was no violation of 
the Clayton Act.” 


In Pick Manufacturing Co. v. General Mo- 
tors Corporation, 80 F. (2d) 641 (C. C. A. 7th, 
1935), affirmed 299 U. S. 3, the court was 
dealing with a provision of the contracts 
made with dealers by the selling organiza- 
tions of General Motors Corporation, bind- 
ing the dealers in Chevrolet cars not to sell 
or use in the repair of such cars second- 
hand parts or parts not manufactured by the 
Chevrolet Motor Company. The Supreme 
Court in the Pick case by a per curiam opin- 
ion affirmed the findings of the two courts 
below that the effect of the clause in ques- 
tion did not substantially lessen competition 
or tend to create a monopoly. There was 
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no intimation in the court’s opinion that the 
restrictive agreement in question would not 
have been within the condemnation of the 
Clayton Act even if the finding as to the 
effect on competition had been otherwise. 


[Complete Riveting Service Furnished 
by Petitioner] 


Under the petitioner’s method of doing 
business it furnishes a complete riveting 
service—machines, rivets, and engineering 
to keep them in repair. It bears the cost 
of building the machines, the losses on de- 
preciation and obsolescence, and the ex- 
penses of engineering services and keeping 
the machines in repair, which costs exceed 
the revenue received from rentals of leased 
machines. The petitioner’s prices for rivets, 
however, run about 10-11% higher than 
those of competitors on the open market. 
There is evidence to support the petitioner’s 
contention that selling and leasing machines 
may not be attractive as a separate business. 
All companies leasing machines follow the 
practice of rebating rentals and requiring 
the use of the lessor’s rivets in leased ma- 
chines. With respect to the companies 
which sell rivets in the industrial field but 
do not supply machines, the petitioner argues 
that they cater only to that part of the trade 
where the customers take the responsibility 
as to the selection and use of rivets and the 
seller assumes responsibility only for seeing 
that the rivets delivered are what the cus- 
tomers order, and not for seeing that they 
work in machines. The record is clear that 
competition between lessors is keen and that 
some lessees do use the machines of more 
than one lessor. 


[Sufficient Evidence to Support Commis- 
sion’s Finding That Rivets Can be 
Manufactured to Operate in Any 
Machines] 


The petitioner denies that its tying clause 
substantially lessens competition by arguing 
that the rivets of competitors do not in fact 
compete with its rivets because they will 
not work satisfactorily in the machines of 
the petitioner. While machine manufactur- 
ers naturally design them for use with their 
own rivets, it is clear from the testimony 
that the Commission has substantial grounds 
for its finding that machines made to operate 
with certain rivets are adaptable to operate 
with other rivets, and that any competent 
rivet manufacturer can make rivets to operate 
successfully in the machines of competitors. 


What the petitioner is really seeking in 
this case is an extension of the rule of the 
Sinclair case, supra, in the interest of mere 
uniformity and efficiency of operation of 
rivets and machines. The evidence does in- 
dicate that the best results are obtained 
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when the machines and rivets of one manu- 
facturer are used together, and that if 
improper rivets are used repairs to the ma- 
chines at the expense of the lessor and inter- 
ruptions in the work at the expense of the 
lessee might ensue. In United Shoe Machin- 
ery Corporation uv. United States, supra, at 
p. 463, the Supreme Court commented on 
“the excellence of the United Company’s 
machinery and the efficiency of its service 
which induced lessees to acquire its ma- 
chinery”, and said: 


“But these considerations are apart from the 
pertinent issues which here confront us. No 
matter how good the machines of the United 
Company may be, or how efficient its service, 
it is not at liberty to lease its machines upon 
conditions prohibited by a valid law of the 
United States.’’ 


On this aspect of the case, the following 
excerpt from the opinion in Internattonal 
Business Machines Corporation v. United 
States, supra, at pp. 138-9, is particularly 
pertinent: 


“Despite the plain language of § 3, making 
unlawful the tying clause when it tends to 
create a monopoly, appellant insists that it does 
not forbid tying clauses whose purpose and 
effect are to protect the good will of the lessor 
in the leased machines, even though monopoly 
ensues. In support of this contention appellant 
places great ernphasis on the admitted fact that 
it is essential to the successful performance of 
the leased machines that the cards used in them 
conform, with relatively minute tolerances, to 
specifications as to size, thickness and freedom 
from defects which would affect adversely the 
electrical circuits indispensable to the proper 
operation of the machines. The point is stressed 
that failure, even though occasional, to conform 
to these requirements, causes inaccuracies in the 
functioning of the machine, serious in their con- 
sequences and difficult to trace to their source, 
with consequent injury to the reputation of the 
machines and the good will of the lessors. There 
is no contention that others than appellant can- 
not meet these requirements. It affirmatively 
appears, by stipulation, that others are capable 
of manufacturing cards suitable for use in ap- 
pellant’s machines, and that paper required for 
that purpose may be obtained from the manu- 
facturers who supply appellant. . . . The sug- 
gestion that without the tying clause an 
adequate supply of cards would not be forthcom- 
ing from competitive sources is not supported 
by the evidence. ‘The very existence of such 
restrictions suggests that in its absence a com- 
peting article of equal or better quality would 
be offered at the same or at a lower price’.’’ 


The economic merit in tyirig rivets to ma- 
chines and an economic justification for such 
tying will not suffice to prevent the operation 
of the statute. The Clayton Act is intended 
to preserve competitive conditions. The 
open market not the court should be the 
forum for the presentation of claims as to 
the merits of tied articles. The lessees are 
quite capable of judging for themselves in 
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an atmosphere of competition whether or 
not rivets of one manufacturer will work in 
the machines of another. That decision in- 
volves considerations of economy and eff- 
ciency that will likely vary from lessee to 
lessee. 


[Signode Steel Strapping Co. Case] 


The facts of the present case do not differ 
materially from those before the court in 
Signode Steel Strapping Co. v. Federal Trade 
Commission, 132 F. (2d) 48 (C. C. A. 4th, 
1942). The company was leasing wire fast- 
ening tools upon the condition that the 
lessees would not use the leased equipment 
except with strapping and wire obtained 
from the lessor. There the contention was 
also made that lessees were not precluded 
from the use of wire and strapping of com- 
petitors in machines readily available from 
other dealers at little expense. The court in 
that case was of the opinion that lessees 
would not “care to equip themselves with 
more appliances than are necessary for their 
purposes” by reason of the additional ex- 
pense involved in getting extra equipment 
to do the work of leased machines already 
on hand, and said, at p. 52: 

“This means necessarily that most of those 
customers of the company who have leased its 
tools and appliances will, as a practical matter, 
be precluded from purchasing wire and strap- 
ping from other persons, since they cannot be 
used with the appliances leased from the com- 
pany .. . Such restrictive covenants as con- 
tained in the company’s leases tend to hamper 
competition and to create monopolies; and Con- 
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gress, in the exercise of its power to regulate 
interstate commerce, was striking at practices 
of this sort as unfair trade practices which 
should be eliminated because of their tendency.” 


Cf. Landis Machinery Co. v. Chaso Tool Co., 
141 F. (2d) 800, 804 (C. C. A. 6th, 1944) cert. 
den. 323 U. S. 720; Oxford Varnish Corpora- 
tion v. Ault & Wiborg Corporation, 83 F. 
(2) 764 (G_G. Az 6th, 1936): 


[Commission’s Finding that Restrictive 
Condition in Petitioners Leases 
Tended to Lessen Competition 
Held Proper] 


The petitioner’s annual volume of sales for 
the years 1935 through 1939 averaged in ex- 
cess of $1,000,000 per year. Its sales of 
approximately $1,120,000 in 1939 constituted 
in excess of 20% of the industry’s sales in 
that year. As the lessor of some 8,000 ma- 
chines, about 32% of the machines used in 
the industry, the petitioner by reason of the 
tying clause is in a position to compel a sub- 
stantial proportion of the market to use its 
rivets. Weare of the opinion that the Com- 
mission properly found that the effect of the 
restrictive condition in the petitioner’s leases 
“has been, is, and may be to substantially 
lessen competition in the sale of tubular and 
bifurcated rivets.” 


[ Petition for Review Dismissed and FTC 
Order Affirmed] 


A judgment will be entered dismissing the 
petition for review, affirming and enforcing 
the order of the Commission. 


[7 57,400] Elizabeth Arden Sales Corp. v. Gus Blass Co. 
In the United States Circuit Court of Appeals for the Eighth Circuit. No. 12,897. 


July 31, 1945. 


Appeal from the District Court of the United States for the Eastern District of 


Arkansas. 


Section 2 (e) of the Clayton Act, as amended by the Robinson-Patman Act, was 


intended to apply only to persons “engaged in commerce.” The omission of this limitative 
expression was patently inadvertent, but the words by sound implication are inherent in 
the general and sectional context. The section should be construed to apply only to per- 
sons engaged in commerce. So construed, the section is not unconstitutional as beyond 
the powers of Congress. 

See Section 2(e) of the Clayton Act as amended by the Robinson-Patman Act, Vol. 1, ] 2216. 


_ A seller engaged in commerce who furnishes clerk’s services or pays clerk’s salaries 
in unequal amounts to customers competing in the distribution of its products, which 
amounts have no other basis or standard than the seller’s discretion or favor, and as to 
which there is no competitive way for such customers to qualify for proportional or equal 
levels, is, to the extent of any differences in such amounts, guilty of a discrimination in 
the furnishing of services or facilities under subsection (e) or in the payment for services 
or facilities under subsection (d) of Section 2 of the Clayton Act as amended by the 
Robinson-Patman Act. 


, See Sections 2(d) and 2(e) of the Clayton Act as amended by the Robinson-Patman Act, Vol. t, 
22S 2216: 
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General damages can be recovered for violations of Sections 2 (d) and 2 (e) of the 
Clayton Act, as amended by the Robinson-Patman Act. When defendant cosmetic dis- 
tributor paid to plaintiff retailer ten dollars per week (one-half the salary of a clerk who 
was to push sales of defendant’s products), but paid twenty dollars per week (all of the 
salary of a similar clerk) to a competitor of plaintiff, plaintiff is awarded three times the 
amount of ten dollars per week for the period of time during which plaintiff carried 


defendant’s products. 


See the Robinson-Patman Act annotations, Vol. 1, | 2212.770. 

For appellant: J. W. Barron (J. Howard Carter with him on the brief). 
For appellee: S. Lasker Ehrman (Grover T. Owens with him on the brief). 
Before SANBORN, JOHNSEN and Ruppick, Circuit Judges. 


[Nature of Action and Proceedings Below] 


JOHNSEN, Circuit Judge, delivered the 
opinion of the Court: The action is one 
under the Clayton Act, as amended by the 
Robinson-Patman Act, for threefold the 
damages claimed to have been sustained 
from a violation of section 2(d) and (e), 49 
Stat. 1527, 15 U. S. C. A. §13(d) and (e). 
On a trial without a jury, the court entered 
a judgment against appellant for $3,030 and 
an attorney’s fee, from which it has appealed. 


[Statutory Provisions] 


The statutory subsections referred to 
provide:* 

“(d) It shall be unlawful for any person 
engaged in commerce to ‘pay or contract for 
the payment of anything of value to or for the 
benefit of a customer of such person in the 
course of such commerce as compensation or in 
consideration for any services or facilities fur- 
nished by or through such customer in connec- 
tion with the processing, handling, sale, or 
offering for sale of any products or commodi- 
ties manufactured, sold, or offered for sale by 
such person, unless such payment or considera- 
tion is available on proportionally equal terms 
to all other customers competing in the distribu- 
tion of such products or commodities. — 

**(e) It shall be unlawful for any person to 
discriminate in favor of one purchaser against 
another purchaser or purchasers of a com- 
modity bought for resale, with or without proc- 
essing, by contracting to furnish or furnishing, 
or by contributing to the furnishing of, any 
services or facilities connected with the proc- 
essing, handling, sale, or offering for sale of 
such commodity so purchased upon terms not 
accorded to all purchasers on proportionally 
equal terms.” 


[Facts of Case] 


Appellant, a Delaware corporation, was 
the distributing and sales corporation of 
Elizabeth Arden, Inc., a manufacturer of 
cosmetic and toilet preparations. Appellee, 
an Arkansas corporation, was the owner 
and operator of a department store in Little 
Rock, Arkansas, which had a toilet-goods 
department. In August, 1938, appellee took 
on the Elizabeth Arden line of products in 
its store, under an oral agreement with ap- 


pellant as part of which appellant was to 
designate one of the clerks in appellee’s 
toilet-goods department as an Elizabeth Ar- 
den “demonstrator” and was to pay or re- 
imburse appellee for one-half of her regular 
$20-a-week salary. This demonstrator was 
supposed to push the sale of Elizabeth Ar- 
den products, when it was fairly possible to 
do so, but, like every other clerk in the de- 
partment, it was her duty to wait on the 
trade generally and to sell any toilet item 
or article that the store carried. The ar- 
rangement for partial payment or reimburse- 
ment of a clerk’s salary, or for partial 
furnishing of a demonstrator-clerk’s services, 
whichever one might choose to call it, re- 
mained in effect for approximately two years, 
at the end of which time appellant decided 
to discontinue selling further Elizabeth Ar- 
den products to appellee and to give M. M. 
Cohn Co., another department store in Lit- 
tle Rock, the right of exclusive local repre- 
sentation. 


Cohn Co. had for some years previously 
been handling the Elizabeth Arden line and 
continued to do so during the time that ap- 
pellee also was selling the products. This 
fact appellee knew and had understood at 
the time. Appellant did not inform it, how- 
ever, that the arrangement which existed 
between Cohn Co. and appellant all during 
this time was that appellant, instead of 
paying or reimbursing Cohn Co. for half of 
a clerk’s salary or furnishing half of a clerk’s 
services, was making an allowance to Cohn 
Co. of $20 a week, or in other words was 
providing the entire salary or services of a 
clerk as a so-called demonstrator. 


[Basis of Damage Claim] 


The purpose of the present action was to 
recover threefold the difference between 
the amount of the allowances made or the 
value of the services furnished to Cohn Co. 
and those made or furnished to appellee 
during the period that it purchased and 
sold appellant’s products, on the theory 
that appellant had failed to pay clerk’s sal- 
ary or furnish clerk’s services to it on pro- 


1 Under 38 Stat. 730, 15 U. S. C. A. § 12, the 
word ‘‘person,’’ for purposes of the Clayton Act, 
is made to include corporations. 
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portionally equal terms with Cohn Co., and 
that it had been pecuniarily damaged by 
such discriminatory treatment to the extent 
of the difference in these amounts or values. 


(Discrimination Found by Trial Court] 


The trial court found that “the defendant 
[appellant] discriminated in favor of M. M. 
Cohn Company against the plaintiff [appel- 
lee], both of whom bought commodities 
from the defendant for resale, by contract- 
ing to furnish or by contributing to the 
furnishing of services and facilities con- 
nected with the sale and offering for sale of 
such commodities so purchased from the 
defendant, such discrimination consisting of 
the payment of the entire salary of defend- 
ant’s representative in the M. M. Cohn Com- 
pany store and one-half salary to the 
defendant’s representative in the plaintiff's 
store’; that “had the defendant paid the 
plaintiff or allowed the plaintiff credit for 
the entire salary of its demonstrator or rep- 
resentative in the plaintiff’s store during the 
period of 101 weeks * * * the cost of 
the operation of the plaintiff’s cosmetic de- 
partment during that period of time would 
have been reduced at the rate of $10.00 per 
week, or an aggregate of $1,010.00”; and 
that “the plaintiff has accordingly been 
damaged to the extent of $1,010.00 on ac- 
count of the increased cost of the operation 
of its cosmetic department as a result of 
the discrimination.” 


[Either Section 2(d) or 2(e) Involved] 


The trial court thus appears to have 
treated the comparative arrangements with 
Cohn Co. and with appellee as constituting 
an unlawful discrimination by appellant 
against appellee under section 2(e) of the 
Clayton Act, as amended by the Robinson- 
Patman Act 15.U.)S) (GA. $ 13(e)s by, 
contributing to the furnishing of, any sery- 
ices or facilities connected with the * * * 
handling, sale, or offering for sale of such 
commodity so purchased upon terms not 
accorded to all purchasers on proportionally 
equal terms.” ‘The situation probably might 
alternatively have been regarded as a dis- 
criminatory payment of compensation by 
appellant for special clerk’s services or fa- 
cilities furnished by Cohn Co. and by ap- 
pellee in demonstrating or pushing the sale 
of appellant’s products, instead of as a fur- 
nishing of clerk’s services or facilities by 
appellant to Cohn Co. and to appellee, and 
so to constitute a violation of section 2(d) 
of the Clayton Act, as amended by the Rob- 
inson-Patman Act, 15 U. S. C. A. §13(d), 
as “the payment * * * as compensation 
or in consideration for any services or fa+ 


2Section 1 of the Clayton Act, 15 U. S.C. A. 
§ 12 provides that the term ‘‘commerce’”’ as used 
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cilities furnished by or through such cus- 
tomer in connection with the * * * 
handling, sale, or offering for sale of any 
products * * * unless such payment or 
consideration is available on proportionally 
equal terms to all other customers compet- 
ing in the distribution of such products or 
commodities.” 


[FTC Cease and Desist Order Under 
Sec. 2(e)] 


But whether the situation were construed 
as a discrimination under subsection (e) or 
as one under subsection (d) of section 2 
would not seem to be of any importance 
here, except as there might be merit in 
appellant’s contention that subsection (e) is 
unconstitutional—an attack which has not 
been made on subsection (d). Before pro- 
ceeding to examine that question, it may 
be remarked generally that it was for the 
trial court, of course, to determine from 
the facts the nature of the discrimination 
under the statute, and that the interpreta- 
tion which it has made of the present situa- 
tion was a sound and proper one on the 
evidence. It may further be observed in 
passing that the Federal Trade Commission 
has, in a cease and desist order issued 
against appellant’s sales-practices, involving 
arrangements such as those existing in the 
present case and some variations thereof, 
similarly branded appellant’s general scheme 
as a violation of section 2(e) of the Clayton 
Act, as amended by the Robinson-Patman 
Act. In the Matter of Elizabeth Arden, Inc., 
Elizabeth Arden Sales Corporation, and.Flor- 
ence N. Lewis, F. T. C. Doc. No. 3133, 3 
C. C. H. Trane Rec. Serv. No. 12,962. 


[Constitutionality of Section 2(e)] 


Appellant contends, as we have indicated, 
that section 2(e) is unconstitutional. The 
basis of its argument is that subsection (e) 
imposes a prohibition on “any person,” 
without the limitation “engaged in com- 
merce’”,” such as is specifically incorporated 
in subsections (a), (c), (d) and (f) of sec- 
tion 2 and in other portions of the Act, and 
that, unlike the rest of the Act, it therefore 
must be held to have been intended to cover 
persons engaged in either intrastate or inter- 
state commerce and hence is void. Reliance 
is placed on the Trade-Mark Cases, United 
States v. Steffens, etc., 100 U. S. 82, 96, 97, 
25 L. Ed. 550, where, in some criminal prose- 
cutions under a statute which made the 
fraudulent use, sale and counterfeiting of 
trade-marks registered pursuant to the laws 
of the United States a punishable offense, 
without limiting the application of the stat- 
ute to trade-marks used in interstate or for- 


in the statute ‘‘means trade or commerce among 
the several States,’’ etc. 
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eign commerce, the court said: “When, 
therefore, Congress undertakes to enact a 
law, which can only be valid as a regula- 
tion of commerce, it is reasonable to expect 
to find on the face of the law, or from its 
essential nature, that it is a regulation of 
commerce with foreign nations, or among the 
several States, or with the Indian tribes. If not 
so limited, it is in excess of the power of Con- 
gress. If its main purpose be to establish a 
regulation applicable to all trade, to com- 
merce at all points, especially if it be 
apparent that it is designed to govern com- 
merce whollv between citizens of the same 
State, it is obviously the exercise of a power 
not confided to Congress.” 


The opinion in the Trade-Mark Cases 
cites United States v. Reese, 92 U. S. 214, 23 
L. Ed. 563, where it was analogously held 
that a statute which made it a criminal 
offense for any person by threats, intimida- 
tion, etc., to prevent a citizen from qualifying 
to vote or from voting, without limiting the 
application of the statute to denials on ac- 
count of race, color, or previous condition 
of servitude under the Fifteenth Amend- 
ment, was invalid. The court in that case 
said, 92 U. S. at pages 219 and 220: “This is 
a penal statute, and must be construed 
strictlv; not so strictly, indeed, as to defeat 
the clear intention of Congress, but the 
words employed must be understood in the 
sense they were obviously used. * * * 
If, taking the whole statute together, it is 
apparent that it was not the intention of 
Congress thus to limit the operation of the 
act, we cannot give it that effect. * * * 
If the legislature undertakes to define by 
statute a new offense, and provide for its 
punishment, it should express its will in 
language that need not deceive the common 
mind. Every man should be able to know 
with certainty when he is committing a 
crime.” 


James v. Bowman, 190 U. S. 127, 23 S. Ct. 
678, 47 L. Ed. 979, applied the principle of 
the Steffens and Reese cases, in holding in- 
valid a statute, which made it -a criminal 
offense for any one to intimidate another 
in the exercise of his right of franchise, 
where stich person was one to whom the 
right was guaranteed by the Fifteenth 
Amendment, because its language was not 
limited to congressional and _ presidential 
elections and there was nothing to show 
that Congress did not intend it to have 
application to elections of state and local 
officers as well. 

Hill v. Wallace, 259 U. S. 44, 42 S. Ct. 453, 
66 L. Ed. 822, which was a suit for an in- 
junction, declared the Future Trading Act 
of 1921 invalid on a number of grounds and 
in discussing its validity in relation to the 
commerce clause, 259 U. S. at pages 68 and 
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69, said: “We come to the question then, 
Can these regulations of boards of trade by 
Congress be sustained under the commerce 
clause of the Constitution? * * * There 
is not a word in the act from which it can 
be gathered that it is confined in its opera- 
tion to interstate commerce. The words 
‘interstate commerce’ are not to be found 
in any part of the act from the title to the 
closing section. * * * It [Congress] did 
not have the exercise of its power under the 
commerce clause in mind and so did not 
introduce into the act the limitations which 
certainly would accompany and mark an 
exercise of the power under the latter 
clause.” 


These decisions, however, do not in our 
opinion compel the conclusion in the pres- 
ent case that, because Congress has failed 
to include the words “engaged in commerce” 
or other similar specific expression in sub- 
section (e) of section 2, that subsection 
must be declared to be unconstitutional. 
In the first place, neither subsection (e) 
nor any other portion of section 2 is a crim- 
inal provision, and the degree of strictness 
which, oftentimes with some arbitrariness 
perhaps, has been applied in the construc- 
tion of a criminal statute is not controlling. 
The criminal provisions of the Robinson- 
Patman Act are contained in section 3, 15 
U. S. C. A. §13a, which is complete in 
itself and in which appear the limitative 
words that appellant insists should also 
have been expressed in section 2(e). The 
cases on which appellant relies thus would 
be without application in any proceeding 
instituted against it for a criminal violation 
of the Robinson-Patman Act. Again, as 
previously indicated, the limitation ‘en- 
gaged in commerce” also directly appears 
in subsections (a), (c), (d) and (f) of sec- 
tion 2, all of which are coordinate enumera- 
tions with subsection (e) of the various 
trade practices intended to be prohibited. 
And there is nothing in the committee re- 
ports or in the expressions on the floors of 
Congress to suggest that subsection (e) was 
designed or meant to have a more extensive 
reach than the other subsections of section 2 
or than the criminal provisions of section 3. 
See Report No. 2287, House of Representa- 
tives Committee on Judiciary, 74th Cong., 
2d Sess., and Report No. 1502, Senate Com- 
mittee on Judiciary, 74th Cong., 2d Sess. 
On the contrary, the discussions on the 
floors of Congress several times specifically 
refer to the fact that the Act was and could 
be applicable only to interstate commerce. 
As an example, it was stated in the Senate 
that the purpose of the bill was to deal with 
some of the practices which had been re- 
sorted to in evading the Clayton Act; that 
there were “ways of evading the Clayton 
Act which perhaps cannot be reached by 
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Congress”; and that “We can reach only 
those things that relate to interstate com- 
merce or have a direct bearing upon inter- 
state commerce.” See Remarks of Senator 
Logan, 80 Cong. Rec., part 6, page 6281. 


Reading the subsections of section 2 as a 
whole and also with the criminal provisions 
of section 3, and viewing the Robinson- 
Patman Act in its unity and in its interre- 
lation to the Clayton Act, we do not see how 
any possible doubt can exist that Congress 
intended that subsection (e), equally with 
the other subsections of section 2, should 
apply only to those engaged in interstate 
commerce, and that the omission of the 
limitative expression “engaged in com- 
merce” from the language of subsection (e) 
was patently inadvertent, but that the words 
by sound implication are inherent in its gen- 
eral and sectional context. Cf. Kennedy v. 
Gibson, 75 U. S. 498, 506, 507, 8 Wall. 498, 506, 
507, 19 L. Ed. 476. Indeed, even within the 
language of the cases on which appellant 
relies and from which we have quoted, it 
can hardly here be said, as in the Steffens 
case, that there is nothing ‘fon the face of 
the law, or from its essential nature,” to 
show that the Robinson-Patman Act was 
intended to apply only to interstate com- 
merce, or, as in the Reese case, that, “taking 
the whole statute together, it is apparent 
that it was not the intention of Congress 
thus to limit the operation of the act,” or, 
as in the Hill case, that “There is not a 
word in the act from which it can be gath- 
ered that it is confined in its operation to 
interstate commerce,” and “The words ‘in- 
terstate commerce’ are not to be found in 
any part of the act from the title to the 
closing section.” 

The question, as in any case of statutory 
construction, is one of soundly seeking and 
tolerantly effectuating convincing legislative 
intention. United States v. N. E. Rosenblum 
Truck Lines, 315 U. S. 50, 53, 62 S. Ct. 445, 
448, 86 L. Ed. 671. In the discovery of 
congressional intention, no invariable rule 
is controlling. United States v. American 
Trucking Associations, 310 U. S. 534, 542-544, 
60 S. Ct. 1059, 84 L. Ed. 1345. The language 
of an act is, of course, the fundamental guide 
to legislative meaning and purpose, but it is 
the language of the act as a whole that is 
to be read and not the words of a section 
or provision in isolation, for “courts will 
construe the details of an act in conformity 
with its dominating general purpose, will 
read text in the light of context and will in- 
terpret the text so far as the meaning of 
the words fairly permits so as to carry out in 
particular cases the generally expressed leg- 
islative policy.” Securities and Exchange 
Commission v. C. M. Joimer Leasing Corp., 
320 U. S. 344, 350, 351, 64 S. Ct. 120, 123, 88 
Moed And so, while courts are and 
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should be cautious about adding words as 
such to a statute generally, they will not 
hesitate to read into the sense of some section 
or provision a qualifying or expanding ex- 
pression plainly implied by the general con- 
text of the act, which has been palpably 
omitted and which is necessary to prevent 
the legislative purpose from failing in one 
of its material aspects. 50 Am. Jur. Stat- 
utes, § 235; and compare Kennedy v. Gibson, 
75 U.S. 498, 506, 507, 8 Wall. 498, 506, 507, 
19 L. Ed. 476. 


We are convinced, for the reasons we 
have stated, that subsection (e) of section 2 
was intended to apply only to persons “en- 
gaged in commerce” and should be so con- 
strued, and that it is accordingly not void. 
It is not improper to note that, though the 
specific question cannot be said to have been 
raised in Corn Products Refining Co. v. Fed- 
eral Trade Commission, 65 S. Ct. 961, 969, 
970, the Supreme Court appears in that case 
to have accepted and treated subsection (e) 
as being valid. We may further add that, 
even if subsection (e) had been invalid, we 
would not for that reason have reversed the 
judgment, because, as we have previously 
indicated, the situation could just as prop- 
erly on the evidence have been treated as a 
violation of subsection (d)—a fact which 
appellant does not dispute—and this would 
be sufficient to permit us to affirm the judg- 
ment, if there is no merit in appellant’s 
remaining contentions hereafter to be con- 
sidered. An appellate court recognizedly 
may, when necessary, sustain a correct judg- 
ment on a different ground than that adopted 
by the trial court, where such a ground is 
one that is within its power to formulate. 
Securities and Exchange Commission v. Che- 
nery Corporation, 318 U. S. 80, 88, 63 S. Ct. 
454, 459, 87 L. Ed. 626; J. E. Riley Inv. Co. 
v. Commissioner of Internal Revenue, 311 
We S255; 59-6 Ss Cty 95" 85S edaso- 
Chaires v. United States, 44 U. S. 611, 618, 
3 How. 611, 618, 11 L. Ed. 749. Here the 
matter merely would be one of legal deter- 
mination of what statutory subsections prop- 
erly could be applied to the findings made 
by the trial court or to the evidence, which 
on the aspect involved was undisputed. 


[“Proportionally Equal Terms’ 


Appellant contends, however, that whether 
subsection (e) or subsection (d) were ap- 
plied there was no illegal discrimination 
under either subsection, because on the 
basis of purchases made appellee had re- 
ceived clerk’s services or clerk’s salary “on 
proportionally equal terms” with Cohn Co. 
Appellant hypothesizes the situation by tak- 
ing the total amount of products purchased 
by Cohn Co. over the entire period involved, 
in the sum of $18,593.40, and the total 
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amount purchased by appellee, in the sum 
of $11,250.35, then deducting the amount 
of goods, in the sum of $2,463.04, which 
Cohn Co. took off appellee’s hands by direct 
purchase after it was given the exclusive 
Arden representation, and finally compar- 
ing the net figure of $8,787.51 for appellee 
with the figure of $18,593.40 for Cohn Co. 


_ There are a number of fallacies, however, 
in this argument. First of all, appellee 
bought $11,250.55 and not $8,787.51 worth 
of goods from appellant during the period 
that the alleged discrimination was occur- 
ring, and the subsequent purchase of ap- 
pellee’s remnant stock by Cohn Co., in order 
to establish its position of exclusive repre- 
sentative, could hardly be claimed to have 
reduced the amount of appellee’s purchases 
from appellant during the discrimination 
period. In the next place appellant’s retro- 
spective effort to adopt appellee’s entire 
purchasing period as the base for testing the 
question of proportional treatment in rela- 
tion to the amount of goods bought is purely 
artificial, for the evidence does not show 
that its policy of furnishing clerk’s services 
or paying clerk’s salaries ever was related 
to such a base. In passing. it may also be 
noted that, if appellant had undertaken to 
make a comparison of purchases by a cal- 
endar year, appellee’s purchases for the pe- 
riod that it handled appellant’s products in 
1938 would have shown $5,117.78 as against 
$3,834.83 for Cohn Co., and if a fiscal year 
had been taken commencing with the date 
that appellee began handling appellant’s 
products it would have shown purchases 
of $7,086.86 by appellee during that specific 
period as against $7,575.82 by Cohn Co. 


But all these compilations of purchases 
on different time-bases are without rele- 
vance here, for there is another fallacy in 
appellant’s argument which is inescapably 
conclusive in the situation. On the findings 
of the trial court and the evidence, appel- 
lant’s furnishing of clerk’s services or pay- 
ment of clerk’s salaries to appellee and 
Cohn Co. cannot be claimed to have ever 
had any established or determinable basis 
or standard whatever. The allowance had 
been fixed in both instances at the time the 
purchase of goods began, and there it simply 
remained. Its amount was arrived at by 
personal negotiation and individual agree- 
ment. There was no arrangement or provi- 
sion for graduating it to the amount of 
goods purchased during any given period. 
Nor was it based upon any other guiding 
factor, such as a difference in the character 
of the stores and the type of facilities af- 
forded for handling appellant’s products, if 
that could have been made to constitute a 
valid legal distinction. And, in the present 
situation, no such difference could possibly 
have been contended to exist in fact, for, 
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as the trial court pointed out in its findings, 
appellee and Cohn Co. were located virtu- 
ally next door to each other; appellee’s store 
was the more modern of the two, both as to 
building and furnishings, and among other 
things it alone was air-conditioned; appel- 
lee’s facilities for the display and sale of 
toilet preparations were at least equal to if 
not better than those of Cohn Go.; the 
toilet-goods departments of both stores were 
located in choice street-level space; and 
both stores advertised and otherwise fully 
competed with each other for the trade in 
appellant’s products. 


The agreement which appellant made 
with appellee provided no path on which 
appellee could travel to quality or to claim 
the right to have earned the additional serv- 
ices or salary which appellant was allowing 
Cohn Co. That appellant’s whole policy 
was simply one of random and arbitrary 
arrangement was also made to appear from 
the varying customer allowances shown by 
its general records, which the court admitted 
in an effort to get at whether any possible 
standard reasonably could be said to exist 
that might justify the difference in treat- 
ment between appellee and Cohn Co. These 
records showed numerous instances of full 
allowances of clerk’s services or clerk’s sal- 
aries to customers in other cities through- 
out the country, whose purchases had been 
less in amount than those of appellee. They 
showed also different allowances to custom- 
ers in the same city, whose purchases had 
been practically identical in amount with 
each other. 


[Unequal Payments Held Unlawful] 


We think it must be held that a seller 
engaged in commerce who furnishes clerk’s 
services or pays clerk’s salaries in unequal 
amounts to customers competing in the dis- 
tribution of its products, which amounts 
have no other basis or standard than the 
seller’s discretion or favor, and as to which 
there is no competitive way for such cus- 
tomers to qualify for proportional or equal 
levels, is, to the extent of any differences 
in such amounts, guilty of a discrimination 
in the furnishing of services or facilities 
under subsection (e) or in the payment for 
services or facilities under subsection (d) 
of section 2 of the Clayton Act as amended 
by the Robinson-Patman Act, 15 U.S. C. A. 
§13(e) and (d). That which was discrimi- 
natory under the statute when done, because 
wholly unrelated to any  proportional- 
ized basis or standard, cannot subsequently, 
in order to enable the seller to escape dam- 
ages for the discrimination, be artificially 
tailored into proportionally equal terms by 
fitting it to some imaginary basis or stand- 
ard that has never in fact existed. 
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The Federal Trade Commission has aptly 

expressed the situation in relation to sub- 
section (e), in the cease and desist order 
which it issued against appellant, as referred 
to above: 
‘‘# * * the statute affords the seller a free 
election in the first instance as to what services 
or facilities, if any, he will provide to pur- 
chasers of his products; but having elected to 
furnish a particular service or facility to a par- 
ticular purchaser or purchasers, he thereby as- 
sumes the obligation of according similar 
services to all competing purchasers to the ex- 
tent required by the statute. The furnishing of 
a service or facility which cannot be propor- 
tionalized for the benefit of competing purchas- 
ers or, in the alternative, the failure or refusal 
to proportionalize the terms upon which serv- 
ices or facilities are granted, so as to make it 
reasonably possible for competing purchasers to 
avail themselves of such services or facilities if 
they desire to do so, constitutes a failure to 
accord such services or facilities upon propor- 
tionally equal terms.’’ 


[Damages] 


Appellant’s final contention relates to the 
question of damages. It argues that, even 
if it has been guilty of an unlawful dis- 
crimination, appellee has failed to prove 
any legal damage. The trial court found, 
as previously set out, that “had the defend- 
ant paid the plaintiff or allowed the plaintiff 
credit for the entire salary of its demon- 
strator or representative in the plaintiff’s 
store during the period of 101 weeks * * * 
the cost of the operation of the plaintiff's 
cosmetic department during that period of 
time would have been reduced at the rate 
of $10.00 per week, or an aggregate of 
$1,010.00,” and that “the plaintiff has ac- 
cordingly been damaged to the extent of 
$1,010.00 on account of the increased cost 
of operation of its cosrmietic department as a 
result of the discrimination.” 

The point urged by appellant is that a 
discrimination in furnishing clerk’s services 
or paying clerk’s salaries cannot of itself 
constitute a legal damage but that appellee 
must prove some special injury to its busi- 
ness. The decisions under section 8 of the 
Interstate Commerce Act, 24 Stat. 382, 49 
U.S. C. A. §8, are relied on in support of 
this contention. See Parsons v. Chicago & 
IN UY Ike COMA) IES, 2495 VHS Cis SSH, 42 
L. Ed. 231; Pennsylvania R. Co. v. Interna- 
tional Coal Min. Co., 230 U. S. 184, 33 S. Ct. 
893, 57 L. Ed. 1446; Meeker v. Lehigh Valley 
INGOs, ASW Se HPS S(Ce S23, BO ILa thal, 
644; Davis v. Portland Seed Co., 264 U.S. 403, 
44 S. Ct. 380, 68 L. Ed. 762; Interstate Com- 
merce Commission v, U. S. ex rel. Campbell, 
289 UES.) A146 53) Sy Ctr 524977) ee del 467) 
Rut the effect of these decisions, if we cor- 
rectly interpret their rationale and policy, 
is simply to hold that the inherent nature 
of the commands and prohibitions of the 
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Interstate Commerce Act prevents any rec- 
ognition of a legal right to recover general 
damages under that Act, and that any recov- 
ery therefore necessarily must be limited to 
special damages only. To permit a recovery 
of general damages for the amount of a dis- 
criminatory rebate or concession under that 
Act would be equivalent to the granting of 
another rebate or concession, which it was 
the very purpose of the Act altogether to 
prohibit. Because, therefore, a carrier has 
committed one illegal act, Congress did not 
intend that it should be compelled or per- 
mitted to commit another. 


As was pointed out in Pennsylvania R. 
Co. v. International Coal Min. Co., 230 U. S. 
184, 202, 33 S. Ct. 893, 57 L. Ed. 1446, “Mak- 
ing an illegal undercharge to one shipper 
did not license the carrier to make a similar 
undercharge to other shippers, and if hav- 
ing paid a rebate of 25 cents a ton to one 
customer, the carrier in order to escape this 
suit had made a similar undercharge or 
rebate to the plaintiff, it would have been 
criminally liable, even though it may have 
been done in order to equalize the two com- 
panies.” Or, as was said in Texas & Pac. 
R. Co. v. Abilene Cotton Oil Co., 204 U. S. 
42674455127 4S) Cla 350, (Sila we depo Shien 
view of the binding effect of the established 
rates upon both the carrier and the shipper, 
* * * the contention now made if adopted 
would necessitate the holding that a cause 
of action in favor of a shipper arose from 
the failure of the carrier to make an agree- 
ment, when, if the agreement had been 
made, both the carrier and the shipper would 
have been guilty of a criminal offense and 
the agreement would have been so abso- 
lutely void as to be impossible of enforce- 
ment.” 

And so, from the inherent nature and pur- 
pose of the Interstate Commerce Act, the 
granting of a prohibited rebate or other 
concession by a carrier, while resulting in 
the acquiring of an improper gain by one 
shipper, could not per se amount to the suf- 
fering of a legal damage by another. But 
these considerations and deterrents in rela- 
tion to the Interstate Commerce Act can 
hardly be said to require that every dam- 
age statute for commercial discriminations, 
though couched in similar language, must 
be construed as a special damage statute 
only. A damage statute of general terms 
should be read in relation to the provisions 
and policy of the act of which it is a part. 
Mr. Justice Cardozo pointed out, in discus- 
sing the damage question under the Inter- 
state Commerce Act, in Interstate Commerce 
Commission v. U. S. ex rel. Campbell, 289 
WJ. S.°385,39 35 50h oo ChAS can eon da | dag 
“how much the rule of damages is beset by 
celicate distinctions, how preeminently in 
applying it there is a call upon the judge 
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to think and act judicially, to use judgment 
and discretion.” 

The subsections of the Robinson-Patman 
Act that are here involved, unlike the pro- 
hibitions in the Interstate Commerce Act, 
are not designed to prevent the furnishing 
of clerk’s services or the payment of clerk’s 
salaries to any customer, but their purpose 
on the contrary is to require and assure that 
such services or salaries, in whatever amount 
they may be furnished or paid to any cus- 
tomer, shall be made available to every 
other competing customer on proportionally 
equal terms. What the seller is thus both 
permitted and commanded to do, we can 
see no sound reason under the language or 
policy of the statute for not compelling him 
to do by an action for general damages, 
where such damages have been directly suf- 
fered and are plainly measurable. Thus, in 
the present case, it is obvious, as the trial 
court found, that appellee has sustained a 
direct loss in “the increased cost of the 
operation of its cosmetic department,” to 
the extent of the difference in the allow- 
ances, which were arbitrarily made and with- 
out any proportionalized basis or standard. 
To relieve the seller of the obligation to 
equalize such a discrimination through read- 
ily determinable general damages, where no 
special damages exist or are claimed, would 
be to weaken the effectiveness of the stat- 
ute in compelling obedience to its com- 
mands. 


We do not mean to imply, of course, that 
every situation under the Robinson-Patman 
Act is subject to a general damage right. 
Discriminations obviously are possible, from 
whose nature there can be no direct or 
general damages but only consequential or 
special damages. For example, a discrimi- 
natory allowance of funds to a customer, to 
be used by him solely in advertising or pro- 
moting business in the seller’s goods, would 
perhaps not furnish a basis for general dam- 
ages, since the injury to a competitor prob- 
ably would depend upon the results which 
the advertising funds produced, and hence 
the damages from the difference in treat- 
ment would not be direct but consequential. 
Again, under subsection (c), 15 U. S.C. A. 
§ 13(c), which prohibits the granting of any 
commission or brokerage by a seller to any 
customer or his agent, no general damage 
right would probably exist, for the same 
reason that is controlling as to rebates or 
other concessions under the Interstate Com- 
merce Act. But these various possible 
special situations are of no importance in rela- 
tion to the general damages which can right- 
fully exist under subsections (e) and (d). 
Certainly the result of the discrimination 
in the present case was to leave appellee 
with a burden of expense in the handling of 
appellant’s products that Cehn Co. was not 
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required to bear. This unequal expense- 
burden which appellee would not have had 
to bear if there had been no discrimination 
was clearly a direct business-damage, and 
the multiplication of the damage, which the 
statute allows when there is a recovery, is 
in the nature of a penalty for having occa- 
sioned the injury. 

Appellant further points out, however, that 
the bill which became the Robinson-Pat- 
man Act, as originally introduced in Con- 
gress, had contained a provision that “the 
measure of damages for any violation of this 
section shall, where the fact of damage is 
shown, and in the absence of proof of 
greater damage, be presumed to be the 
pecuniary amount or equivalent of the pro- 
hibited discrimination, payment, or grant 
involved in such violation,” and that this pro- 
vision was stricken from the bill. But, if 
general damages are entitled to be recovered 
under the Act, as we hold, in situations 
where the amount of the discrimination 
properly can be said to constitute a direct 
and legal damage, as in the present case, the 
stricken provision would not, eyen if en- 
acted, have had any significance except in 
relation to those situations where only spe- 
cial or consequential damages can possibly 
exist, and the effect of its omission would 
simply be to require that the amount of such 
damages must specifically be proved. 


[Judgment for Damages Affirmed] 
The judgment is affirmed. 


[Dissenting Opinion] 

RIDDICK, Circuit Judge, dissenting: I do not 
agree with the majority opinion. I am unable 
to find in the record either a clear claim or any 
proof of damage to the business or property of 
Blass. The Act under which the suit is brought 
authorizes only the recovery of damage to the 
business or property of the victim of a prohib- 
ited discrimination; and, as the majority opinion 
shows, Congress expressly refused to sanction 
the rule for the measure of damages adopted 
by the court in this case, even where there is 
proof of actual damage to the business or prop- 
erty of the complainant, of which, in this case, 
there is none. 

As I understand the opinion, the theory under- 
lying it is that the Robinson-Patman Act not 
only permits, but requires the seller in inter- 
state commerce, who makes payments to retail- 
ers of the character involved in this case, to 
make them upon proportionately equal terms; 
and that, where the victim of a prohibited dis- 
crimination is unable to prove any damage to 
his business or property as a proximate result 
of a discrimination against him, he should, 
nevertheless, be permitted to recover, under the 
guise of damages, the difference between the 
amount paid to him and such amount as would 
have made his payment in terms proportionately 
equal to that made to his competitor. Thus the 
court substitutes for the simple action for dam- 
ages authorized by the Act a proceeding to 
restore equality of terms among competitors 
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where it had been denied and to recover a 
penalty, since three times the sum necessary to 
restore equality is recovered. 

There are, it seems to me, several insuperable 
objections to this interpretation of the statute. 
One is that it requires the court to read into the 
Act provisions which Congress expressly refused 
to include in it. Another is that damages which 
ean not be established with reasonable certainty 
are not recoverable. And still another is that, 
if the action for damages authorized hy the Act 
was intended as a means of establishing propor- 
tionate equality where discrimination had ex- 
isted among competitors in the past, the 
provision for three-fold recovery not only pre- 
vents that result, but makes of the Act an in- 
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strument for creating the discrimination which 
Congress sought to prevent. 

Obviously, under the interpretation of the 
Act which is made in the majority opinion, the 
victim of an illegal discrimination may not be 
permitted to recover more than a sum sufficient 
to place him on terms of proportionate equality 
with his competitor. The result of such a recov- 
ery would be to substitute one violation of the 
Act for another. And such is the result of the 
present decision. Blass, the supposed victim of 
an illegal discrimination, now becomes the very 
definite beneficiary of it, while Cohn, the for- 
mer beneficiary, is now the certain victim; and 
Arden reimburses Blass for damages to its busi- 
ness or property which it never sustained. 


[157,401] William Goldman Theatres, Inc. v. Loew’s, Inc., R. K. O. Radio Pictures, 
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It is a violation of the anti-trust laws when defendants, who own all the other available 
theatres in the area and who distribute 80% of the feature motion pictures in the country, 
concertedly refuse to lease first-run pictures to plaintiff, who has an available theatre to 
exhibit first-run pictures, and it appears that this concert of action could not possibly be 
sheer coincidence. Uniform participation by competitors in a particular system of doing 
business where each is aware of the other’s activities, the effect of which is restraint of 
interstate commerce, is sufficient to establish an unlawful conspiracy. There is no basis 
for the proposition that a first-run picture is not an article of trade or commerce. 

See the Sherman Act annotations, Vol. 1, | 1220.273, 

While Section 2 of the Sherman Act states an additional offense, Sections 1 and 2 
overlap in the sense that a monopoly under Section 2 is a species of restraint of trade 
under Section 1. 

See the Sherman Act annotations, Vol. 1, f 1022.10. 
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Reversing 54 Fed. Supp. 1011, reported at {[ 57,230. 
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Wm. A. Gray, Philadelphia, Pa.; Barns, Dechert, Price & Smith, 


_ For appellees: George Wharton Pepper, Philadelphia, Pa.; Morris Wolf, Philadel- 
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Amicus curiae: Robert L. Wright, Special Asst. to Atty. General, Washington, D.C. 
Before PARKER and Biccs, Circuit Judges, and Leauy, District Judge. 


[Questions and Proceedings to Date] 


Leauy, District Judge: The question we 
meet is whether plaintiff has supported its 
charge of illegal monopoly that defendants 
have violated §2 of the Sherman Act, 26 
Stat. 209, 15 U. S. C. A. § 2%, in order to 


1§2. ‘‘Every person who shall monopolize, or 
attempt to monopolize, or combine or conspire 
with any other person or persons, to monopolize 
any part of the trade or commerce among the 
several states * * * shall be deemed guilty of a 
misdemeanor * * *,’’ 

2§4, ‘‘Any person who shall be injured in his 
business or property by reason of anything for- 
bidden in the anti-trust laws may sue therefor 
in any district court of the United States in the 
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support an action for injunctive relief and 
triple damages under §4 of the Clayton 
Act; 38: Stat. 731) 15 US G, Ae §i1l5- 7 Plaine 
tiff relied too on §1 of the Sherman Act’, 
50 Stat. 693, 15 U. S.C. A. §1; and while 
this section states an additional offense “the 
two sections overlap in the sense that a 


district in which the defendant resides or is 
found or has an agent, without respect to the 
amount in controversy, and shall recover three- 
fold the damages by him sustained, and the cost 
of suit, including a reasonable attorney’s fee.”’ 

3§1. ‘‘Every contract, combination in the form 
of trust or otherwise, or conspiracy, in restraint 
of trade or commerce among the several states 
* * * ig hereby declared to be illegal * * *,”’ 
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monopoly under § 2 is a species of restraint 
of trade under §1.”* There are eleven de- 
fendants® engaged in three phases of the 
moving picture business: (1) producers, 
(2) exhibitors, and (3) licensors of pictures 
to others for exhibition. Plaintiff conducts 
the particular business of operating moving 
picture theatres in Philadelphia, its envi- 
rons, and in other parts of Pennsylvania. 
Defendants did not offer any counter proofs 
in support of their own case. The district 
court filed its findings of fact, conclusions 
of law and opinion (54 F. Supp. 1011) and 
entered judgment in favor of defendants. 


After plaintiff completed the presentation 
of its evidence before the trial court, defend- 
ants asked for several days adjournment. 
At that time counsel for defendants advised 
the Court below that they had not decided 
whether or not they would “make a motion 
to dismiss, whether or not to close without 
offering any testimony and make a motion 
for judgment on the record as it then 
stands.” * Upon the resumption of the trial 
several days later, plaintiff asked to reopen 
and adduced additional evidence. The rec- 
ord fails to disclose whether defendants 
made a formal motion for dismissal. Ap- 
parently defendants simply sought judg- 
ment on the ground that upon the facts and 
the law the plaintiff had shown no right to 
relief.® 


[Findings of Court Below] 


Certain primary facts were found by the 
Court below. There can be no possible 


4 United States v. Socony-Vacuum Oil Co., 310 
US. 150255, m1 59: 


5 Universal Corporation was eliminated by 
agreement. 

6 Defendant Loew’s, Inc. (‘‘Loew’s’’}, Para- 
mount Pictures, Ine. (‘‘Paramount’’), R. K. O. 
Radio Pictures, Inc. (‘‘RKO’’), Twentieth Cen- 
tury Fox Film Corporation (‘‘Fox’’), and Warner 
Bros. Pictyres, Inc. (‘‘Warner Brothers’ *) are 
engaged in all three activities. Defendant Colum- 
bia Pictures Corporation (‘‘Columbia’’) produces 
and licenses pictures. Defendants United Artists 
Corporation and Universal Film Exchanges, Inc. 
(‘United Artists’? and ‘‘Universal’’) license pic- 
tures produced by others. 

* Warner Brothers will apply to itself as pro- 
ducer, Vitagraph, Inc., a distributor-lessee, as 
well as to its subsidiaries, Stanley Company of 
America, Inc., an exhibitor, and Warner Bros. 
Circuit Management Corporation, which does 
the booking for Stanley. 


TR. 489. 

25015511. 

® The requirement here is to fit the inference 
facts into the framework of the primary facts 
in order to ascertain if there is to be a reversal 
or an affirmance. 

10 ‘‘First-run’”’ is the first showing of a picture; 
later showings are called ‘‘subsequent-runs’’. The 
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disagreement about these findings.® Warner 
Brothers, owning Vitagraph, Circuit Man- 
agement and 99% of Stanley, is a producer 
and exhibitor of motion pictures in various 
parts of the United States, including Phila- 
delphia. Since November 9, 1940, Stanley 
has owned or leased and operated all of the 
theatres in Philadelphia in which first-class 
motion pictures have been exhibited on 
“first-run” *—that is, at the Stanton, Stan- 
ley, Aldine, Earle, Mastbaum, Boyd and 
Fox theatres. These theatres were acquired 
by Warner Brothers between 1919 and 1936. 
Since 1936 these theatres“ have exhibited 
first-class features. Concededly, Warner 
Brothers intend to continue such showings. 
No such pictures are to be leased to plain- 
tiff. The Court below found that Warner 
Brothers now have an actual 100% monop- 
oly in the business of exhibiting feature 
motion pictures on first-run in Philadelphia, 
because of substantially uniform action by 
each of the seven defendant distributors. 
These distributor defendants and Vitagraph 
control the production and distribution of 
more than 80% of the feature pictures avail- 
able for exhibition in the United States. 


Plaintiff, having been engaged in the 
business of exhibiting motion pictures in 
and about Philadelphia for many years, is 
completely qualified to operate a first-run 
motion picture theatre in Philadelphia. In 
1940, plaintiff decided to enter the first-run 
business.” The Erlanger Theatre, located 
at 21st and Market Streets, one city block 
from Warner Brothers’. Mastbaum Theatre, 


country is divided into districts. The best thea- 
tres are the first-run theatres. For the most part 
subsequent-run theatres are usually located in 
local communities or removed from the central 
part of a city. ‘‘Clearance’’ symbolizes the agree- 
ment of the producer or owner of a picture that 
he will not lease the picture for a subsequent- 
run in the same district until the expiration of a 
substantial period of time has elapsed after the 
picture has completed its first-run. 


See Westway v. Twentieth Century Fox Film 
Corporation, 30 F. Supp. 830, 834-839 and White 
Bear Theatre Corporation v. State Theatre Cor- 
poration et al., 8 Cir., 129 F. 2d 600, for a dis- 
cussion of ‘‘runs’’ and ‘‘clearances’’. See the 
opinion of the Court below (54 F. Supp. 1011, 
1012) for ‘‘block booking’’. 

11 The Warner Brothers theatres have substan- 
tially similar appointments and have seating 
capacities ranging from 1473 to 4387 persons. 


12 While the Court below did not specifically so 
find, the evidence is clear that plaintiff believed 
at the time it leased the Erlanger that it would 
be able to obtain the quality of pictures it 
desired from the distributor defendants. In fact, 
Paramount had informed plaintiff that it was dis- 
satisfied with Warner Brothers’ exhibition of its 
pictures and it was highly likely Paramount 
would lease to plaintiff instead of Warner 
Brothers if plaintiff acquired the Erlanger. 
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was available for leasing. The Erlanger 
has a seating capacity of 1859 persons. Its 
appointments are quite as elegant as any 
of those of the Warner theatres. As to 
management, reputation, and in all other 
respects, the Court below found, the Er- 
langer was suitable for profitable exhibition 
of first-class feature motion pictures on 
first-run in competition with the theatres 
operated by Warner Brothers.” Plaintiff's 
10 year lease of the Erlanger commenced 
on November 9, 1940, at an annual rental 
of $12,000. After leasing the Erlanger 
plaintiff made repeated requests to the dis- 
tributor defendants to lease feature pictures 
for first-run exhibition upon offers to pay 
much higher prices for pictures than the 
distributors had been receiving from Warner 
Brothers. Plaintiff was able to offer such 
prices because of the favorable terms found 
in its lease. But, distributor defendants 
refused and still refuse to lease any of such 
pictures to plaintiff for first-run exhibition. 


[Reasons Given for Exclusion of Plaintiff 


Plaintiff put interrogatories to the de- 
fendants in order to ascertain their reason 
for such uniform exclusion. Fox stated 
that its arrangement with Warner Brothers 
gave it “economic advantage’. RKO and 
Loew’s stated a similar arrangement was 
“more advantageous”. Paramount said its 
agreement with Warner Brothers was 
“desirable”, while Columbia put the ar- 
rangement on the basis it was “very satis- 
factory”. Prior and during the time plaintiff 
attempted to obtain pictures for exhibition 
at the Erlanger, Warner Brothers con- 
trolled the Mastbaum Theatre which is, as 
observed above, located at 20th and Market 
Streets and one city block from the Er- 
langer. From 1929 to 1935 the Mastbaum 
was operated as a combined stage-show and 
motion picture theatre. It closed on March 
3, 1935. Then, on September 4, 1942, 
Warner Brothers reopened it. Since its 
reopening, the receipts have amounted to 
approximately $1,000,000 a year. The Court 
below found that since September, 1942, it 
has proved to be one of the most successful 
of the Warner theatres operating in Phila- 
delphia.* The Court below then found the 
distributor defendants had refused to lease 
pictures to plaintiff at the Erlanger theatre 
solely because that theatre was not under 
the control of Warner Brothers; but if it 
had been a Warner’s theatre they would 
have leased plaintiff the pictures it sought. 


13 While the precise fact was not found by the 
Court below, plaintiff's inability to procure the 
feature pictures it desired was obviously not and 
could not be based on the fitness of plaintiff’s 
theatre which had never been used for subse- 
quent-run pictures. 
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In addition, the Court below found that each 
and every distributor, as well as Vitigraph, 
knew every other distributor was leasing 
its feature pictures for first-run in Phila- 
delphia to Warner Brothers to the exclu- 
sion of plaintiff. In order not to break the 
continuity of the exposition of the primary 
facts as found by the Court below, we 
merely and momentarily make one refer- 
ence to a portion of the opinion below (54 
F, Supp. at p. 1015): “Of course, the intent 
is patent—necessarily inferable from the 
contracts themselves—to exclude the plain- 
tiff and all others except Warners from 
the first run business.” 


[Conclusion of Court Below] 


The Court below concluded that defend- 
ants had not imposed nor intended to im- 
pose unreasonable restraint upon interstate 
commerce, but that the state of control ex- 
ercised by defendants over their product 
copstituted merely a monopoly in the “ordi- 
nary” and “popular” sense, and that such 
acts of control did not come within the 
prohibition of the anti-trust laws, because 
defendants’ activities amounted, at best, to 
a “partial control of a given market”. 


[Plaintiff Protected from Concerted Action] 


Admittedly, all three phases of the motion 
picture business involved in the instant case 
—production, distribution and exhibition— 
constitute a part of interstate commerce. 
Unquestionably, no person can with profit 
operate a first-run theatre in Philadelphia 
without access to defendants’ product. De- 
fendants urge us to recognize the rule 
“ong recognized’ of a trader engaged in 
an entirely private business ‘free to exercise 
his own independent discretion as to the 


parties with whom he will deal.’” That 
doctrine has deep roots in our past. But 
like all postulates it has its limitations. Free 


trade between private parties is subject to 
the condition that a particular method of 
doing business must not run afdul of the 
federal anti-trust laws. We do not believe 
it our function to enter into the strife of 
the competitive markets to protect the un- 
fortunate. Plaintiff, as the mere lessee of 
a theatre, has no right to demand defend- 
ants’ products. But, plaintiff does have the 
right to have its business protected if there is 
concert of action directed at plaintiff, which 
results in its removal from competition. 
Combination which unreasonably limits 
competition which would otherwise exist 


4 The Court below refused to find that the 
successful operation of the Mastbaum theatre 
by Warner Brothers was evidence that the pub- 
lic would have patronized from November 1940 
plaintiff's Erlanger theatre for the exhibition 
of first-run pictures. We think there was ample 
evidence to support such a finding. 
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between persons in similar businesses is 
illegal. A suppression of competition nec- 
essarily restrains commerce. Board of 
Trade v. United States, 246 U. S. 231. The 
purpose of the anti-trust laws—an intend- 
ment to secure equality of opportunity—is 
thwarted if group-grower is utilized to 
eliminate a competitor who is equipped to 
compete. United States v. Socony-Vacuum 
Oil Co., 7 Cir., 105 F. 2d 809, 825. In Para- 
mount Famous Lasky Corp. v. United States, 
282 U. S. 30, it was said: “In order to estab- 
lish violation of the Sherman Act it is not 
necessary to show that the challenged ar- 
rangement suppresses all competition be- 
tween the parties * * * The interest of 
the public in the preservation of competition 
is the primary consideration.” The re- 
straint of trade contemplated by the statute 
means restraint of competition. United 
States v. Eastern States Retail L. D. Assn., 
234 U. S. 600. 


Warner Brothers, controlling all the the- 
atres involved, enjoys monopoly not alone 
by the fact of ownership but also as a result 
of the concert of action of the distributors. 
It is here that the Court below arrived at 
two crucial findings: The first: “Each and 
every distributor defendant as well as Vita- 
graph, IJnc., knew that every other dis- 
tributor defendant was leasing its feature 
pictures for first run exhibition in Phila- 
delphia at the theatres operated by the 
Stanley Company of America [Warners] 
to the exclusion of plaintiff’; the second: 
“The distributor defendants have refused 
to lease pictures for exhibition at the Er- 
langer theatre solely because that theatre 
was not under the control of Stanley Com- 
pany of America, Inc., and if said theatre 
had been under the control of Stanley Com- 
pany of America, Inc., the distributor 
defendants would have leased pictures for 
exhibition therein at all times since Novem- 
ber 9, 1940.” 


[Unlawful Conspiracy Proved] 


After critical re-examination of the whole 
record, we conclude that from plaintiff’s 
evidence it has been shown that there ex- 
isted an illegal intent to restrain. Plain- 
tiff’s evidence shows that there is concert 
of action in what has been done and that 
this concert could not possibly be sheer 
coincidence. We think there must have 
been some form of informal understanding. 
The axiom is ancient that the deed speaks 
for itself and that man intends the probable 
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consequences of his act. Here, the conclu- 
sion is justified that defendants acted in 
concert excluding plaintiff.° This conclu- 
sion is strengthened by the circumstance 
that defendants “with like unanimity, failed 
to tender the testimony, at their command, 
of any officer or agent of a distributor who 
knew, or was in a position to know, whether 
in fact an agreement had been reached 
among them for concerted action. When 
the proof supported, as we think it did, the 
inference of such concert, the burden rested 
on [defendants] of going forward with the 
evidence to explain away or contradict it 
* * * The failure under the circumstances 
to call as witnesses those officers who did 
have authority to act for the distributors 
and who were in a position to know whether 
they had acted in pursuance of agreement 
is itself persuasive that their testimony, if 
given, would have been unfavorable. * * * 
Silence then becomes evidence of the most 
convincing character. It is enough that, 
knowing that concerted action was contem- 
plated and invited, the distributors gave 
their adherence to the scheme and partici- 
pated init * * * It is elementary that an 
unlawful conspiracy may be and often is 
formed without simultaneous action or 
agreement on the part of the conspirators.” 
peens ce Circuit vw. U. S., 306 U. S. 208, 
225-7. 


[Statute Violated] 


We conclude that where a person has an 
available theatre to exhibit first-run pictures 
in a city of some two millions of people, 
where such business draws receipts in the 
many more millions of dollars each year, 
where the public has a live interest in the 
recreation, education and informative serv- 
ices which this new art form furnishes,® a 
course of conduct, by those who own all 
of the other available theatres in that area, 
and those who distribute the product, which 
eliminates from competition the owner of 
the available theatre, constitutes a violation 
of the statutes. We reject the argument 
that, at most, if monopoly existed or exists 
it is limited to the downtown theatre dis- 
trict of Philadelphia and it amounts to par- 
tial control of the business of exhibiting 
motion pictures in a limited area. True, 
Warner Brothers operate only a small part 
of the total number of theatres within the 
municipal boundaries of Philadelphia and 
its environs. But, Warner Brothers own 
or control all of the theatres where first-run 
pictures are exhibited in the centralized 


4% ‘The picture of conspiracy as a meeting by 
twilight of a trio of sinister persons with pointed 
hats close together belongs to a darker age.”’ 
Temporary National Economic Committee, Mon- 
ograph Na. 16, p. 15. 
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% ‘But bonds of union exclude the newcomer, 
impose vassalage upon the independent exhibitor, 
and deny to a modern art adequate opportunity 
for expression.’’ TNEC, Mon. No. 16, p. 19. 
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theatre district of Philadelphia.” We are 
unaware of a rule of limitation, dependent 
upon operation in space, which permits an 
illegal monopoly and restraint of trade. The 
statutory prohibition is against any course 
of conduct which monopolizes “any part” 
of interstate trade. We know of no au- 
thority which sanctions what would other- 
wise be an illegal monopoly simply because 
it operates in a single city or a particular 
part of a city and affects only a part of an 
industry involved. There is no such lim- 
itation on the effect of the anti-trust laws. 
Addyston Pipe & Steel Co. v. United States, 
175 U. S. 211; Standard Oil Co. v. United 
States, 221 U. S. 1; Indiana Farmer's Guide 
Pub. Co. v. Prairie F. P. Co., 293 U. S. 268; 
Oxford Varnish Corp. v. Ault & Wriborg 
Corp., 6 Cir., 83 F. 2d 764; Peto v. Howell, 
7 Cir., 101 F. 2d 353; Truck Drivers’ Local 
No. 421 v. United States, 8 Cir., 128 F. 2d 
227; White Bear Theatre Corp. v. State 
Theatre Corp., 8 Cir., 129 F. 2d 600; Lomsi- 
ana Farmers’ Protective Union v. Great A. 
& P. Tea Co., 8 Cir., 131 F. 2d 419; Bigelow 
v. Calamet & Hecla Mining Co., 6 Cir., 167 
F. 704. Neither can there be a basis for 
the proposition that a first-run picture is 
not an article of trade or commerce. If 
the proposition were sound, Warner Broth- 
ers and the distributors could never, under 
any circumstances, be charged with viola- 
tion of the anti-trust laws in dealing in 
first-run pictures. There is nothing vague 
about the quality of the product. That 
product as it affects plaintiff’s business is 
as real as if the defendant distributors had 
combined to remove Warner Brothers as 
an exhibitor in the City of Philadelphia. 
To say that if this should come to pass 
Warners would be helpless to call the stat- 
utes into operation is to say that the busi- 
ness of producing, distributing and exhibiting 
first-run pictures is not a “part of the trade 
or commerce within the States” as that 
phrase is found in the Act. When the con- 
trol of the product is accompanied by an 
intent to monopolize and there results a 
restraint on interstate trade by the elimina- 
tion of a smaller competitor, then we think 
there does exist an unreasonable restraint 
within the meaning of the statutes. 


When plaintiff leased the Erlanger it 


knew, defendants argue, that the distribu- 
tors had licensed their product to Warner 
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Brothers and there was no way plaintiff 
could get that product unless the distribu- 
tors violated their agreement with Warners. 
Those contracts were never intended to be 
in perpetuity. It is their legal validity 
when placed in juxtaposition to the Sher- 
man and Clayton Acts which is challenged. 
If they were instruments utilized in viola- 
tion of the statutes, they have no sanctity; 
except between the parties to them. 


The sum of this case results from the 
addition of definite facts. Plaintiff is quali- 
fied to operate a first-run motion picture 
theatre in Philadelphia. Defendants con- 
trol the production and distribution of more 
than 80% of feature pictures in this coun- 
try, and no exhibitor can successfully 
operate without access to defendants’ prod- 
uct. Plaintiff asked for the product. He 
was refused. If its Erlanger theatre had 
been owned or controlled by Warner 
Brothers a part of defendants’ product 
would have been exhibited at the Erlanger. 
Uniform participation by competitors in a 
particular system of doing business where 
each is aware of the other’s activities, the 
effect of which is restraint of interstate 
commerce, is sufficient to establish an un- 
lawful conspiracy under the statutes before 
us. In the case at bar it is necessary to 
conclude that plaintiff has sustained its 
charges, as each of the distributor defend- 
ants knew that its refusal to lease pictures 
to plaintiff, together with the refusal of all, 
would result in the creation of an illegal 
monopoly in the business of exhibiting 
first-run pictures in Philadelphia by Warner 
Brothers; that Warner Brothers have at- 
tempted to and are monopolizing such 
business; that-distributor defendants have 
aided Warner Brothers to monopolize; and 
that the.monopoly is only made possible by 
the cooperation between Warner Brothers 
and the distributors. 


[Judgment for Defendants Reversed] 


As the trial court also found, plaintiff 
has unquestionably suffered loss. We have 
no means of knowing the extent of that 
loss. Perhaps, upon remand plaintiff may 
be able to prove its damages; or, the factors 
to be considered may be subject to so many 
unknowns that such damages may veer 
toward the speculative. We specifically 
pass no opinion on these problems. We do 


“™ Under its agreements with distributor de- 
fendants, Warner Brothers not only has exclu- 
sive first-run in Philadelphia but also in the 
contiguous territory, i. e., Delaware, Chester, 
Montgomery and Bucks Counties in Pennsyk 
vania; Camden, Gloucester, Burlington, Cumber- 
land and Atlantic (except Atlantic City) 
Counties in New Jersey. Some of the agree- 
ments include the ‘‘entire state of Delaware’’, 
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which means, for example, that no person in the 
state of Delaware is permitted to enjoy a Fox 
production until after it has finished its run at 
a Warner Brothers theatre in Philadelphia. We 
are not to be understood as condemning ‘‘clear- 
ances’’. The reference is made simply to show 
the significance of first-run pictures in and 
around Philadelphia. 
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conclude, however, plaintiff should have 
judgment and the injunctive relief which 
it originally sought. The form of decree 


we leave to the Court below after it has 
made inquiry into the damages question. 


Reversed. 
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Before SPARKS, MAjor and MINToN, Circuit Judges. 


[Nature of Action] 


SparKs, Circuit Judge: This action was 
brought under Sections 1, 2 and 7 of the 
Sherman Act, 15 U. S. C. A. Sections 1, 2, 

and Section 4 of the Clayton Act, 15 
U.S. C. A. Section 15, to recover threefold 
the damages allegedly sustained by plain- 
tiffs by reason of alleged violation by de- 
fendants of Sections 1 and 2 of the Sherman 
Act, during the five years immediately 
preceding July 28, 1942. 


[Appeal from Judgment for Plaintiffs] 


The jury returned a general verdict for 
the plaintiffs, and judgment was rendered 
for threefold the amount of the verdict, and 
for costs, including attorneys’ fees. The 
appeal is from that judgment. 


[Errors Alleged] 


The alleged errors relied on arose out 
of the trial court’s failure to grant defend- 
ants’ motions for a directed verdict and for 
judgment non obstante veredicto, or in the 
alternative, for a new trial. A new trial 
was asked because the jury, during their 
deliberations, had before them an exhibit, 
alleged to have been prejudicial to defend- 
ants, to which defendants’ objections had 
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been sustained when offered in evidence by 
plaintiffs. 
[Parties Involved] 


The issues involve certain producers, dis- 
tributors, and exhibitors of moving picture 
films. The territory involved is the Loop 
District in Chicago, and a district approxi- 
mately eight to ten miles south and a little 
east of the Loop, in or near the neighbor- 
hood of Jackson Park. Plaintiffs are ex- 
hibitors. On November 1, 1936, they 
became the owners and operators of Jack- 
son Park Theater, at Stony Island and 67th 
Streets, at the southwest corner of Jackson 
Park, since which time they have there con- 
tinued to exhibit moving picture films. The 
theater was part of a large building which 
also contained 16 stores, 13 apartments, a 
40-room hotel, 8 offices and lofts. Plaintiffs’ 
parents had owned the building and oper- 
ated this movie theater since some time in 
1916. 

The defendants, RKO Radio Pictures, 
Inc., Loew’s, Inc., both of Delaware, and 
Twentieth Century-Fox Film Corporation, 
Paramount Pictures, Inc., and Vitagraph, 
Inc., of New York, are all distributors of 
motion picture films. Paramount Pictures, 
Inc., is also a producer. 
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Balaban and Katz Corporation, of Dela- 
ware, a subsidiary of Paramount, is an 
exhibitor which operates about fifty theaters 
in Chicago and its suburbs, including the 
Tivoli, Tower and Maryland located in or 
near the Jackson Park District. 


Warner Bros. Circuit Management Cor- 
poration is an exhibitor which operates 
about twenty theaters in Chicago, including 
the Avalon, Jeffrey, Grove, Shore and Ham- 
ilton located in or near the Jackson Park 
District. This corporation and Vitagraph, 
Inc., are subsidiaries of Warner Bros. 
Pictures Inc., a producer, which in turn is 
affliated with Warner Bros. Theaters, Inc., 
which merely holds title to certain of the 
Warner Theaters. 


[Motion Picture Industry Described] 


Feature films, the distribution and exhib- 
iting of which are here involved, are photo- 
plays recorded on from 4,000 to 12,000 feet 
of film, and comprise the principal item of 
entertainment in the usual motion picture 
program. These films are first photo- 
graphed on film negatives, from which are 
made positive prints to be projected onto 
the screens of the theaters. The cost of 
producing the negative of such film ranges 
from about two hundred thousand to sey- 
eral million dollars. The-cost of each posi- 
tive print is from $150 to $900, depending 
upon its length and whether it is black and 
white or in technicolor. 


There are about 17,000 motion picture 
theaters in the United States, and the supe- 
rior feature films may be exhibited in as 
many as 13,000 theaters. Approximately 
75% of the theaters pay a license fee to the 
distributor which is less than the cost of a 
single positive print. For this reason it is 
economically impossible for a picture film 
to be exhibited simultaneously in all or in 
any large portion of the theaters desiring 
to exhibit it. In this case the defendants 
have submitted uncontroverted evidence 
that the distributor must limit the number 
of positive prints of any one picture to not 
more than 250, and must license the exhibi- 
tion of each print successively in as many 
as 50 theaters in order to recover its costs 
and some profit. 


Motion picture films are copyrighted and 
they are distributed by licensing their ex- 
hibition under copyright upon such terms 
as may be agreed upon between the ex- 
hibitor and the distributor and centained 
in a license agreement or film contract. 


For many years the distributors of mo- 
tion picture films, including those of the 
defendants, have used a method of releasing 
films for exhibition, which has come to be 
known as the “Chicago system of release.” 
Under it films are exhibited in Chicago in 
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a pattern of successive release weeks or 
“runs,” beginning with what is called “Loop 
first run,” which is the period during which 
any film is exhibited in the city in one of 
the large Loop theaters. After such run 
there is a waiting time of about three weeks 
during which the film is not exhibited any- 
where in the city. Such waiting time is 
called “clearance.” 

Beginning with the fourth week after the 
Loop run it is exhibited in other theaters 
throughout the city in a continuous-succes- 
sion of release weeks. The fourth, fifth and 
sixth weeks are known as “A pre-release 
weeks.” The seventh and eighth weeks are 
known as “B pre-release weeks.” The 
ninth week is known as “C pre-release 
week.” Then follow a succession of “weeks 
of general release,’ and the tenth week 
after the Loop run is known as the “first 
week of general release.” 

The license fees paid by exhibitors to 
distributors are either specified sums or 
percentages of the exhibitor’s box office 
receipts or sometimes both. In Chicago 
such percentage applies only to the Loop 
“first run theaters.” The exhibitor agrees 
that he will not charge less than certain 
admission prices specified in the license 
agreement during the exhibition of the li- 
censed films at his theater, under a penalty 
of a forfeiture of his license. This provi- 
sion is inserted in the license in order to 
protect the value of the pictures in both 
prior and subsequent runs, because a reduc- 
tion of admission prices in a prior run has 
the effect of damaging the distributor’s 
copyright in all subsequent runs, and is 
especially advantageous to the distributor 
in the Loop run where he receives a per- 
centage of the box office receipts. The 
minimum admission prices which the li- 
censees agreed to observe were as follows: 
Loop, 75 cents; A runs, 50 cents; B runs, 
40 cents; C runs, 30 cents; and in the first 
week of general release, 25 cents. In sub- 
sequent weeks of general release, the mini- 
mum prices are lower. 


[Theory of Complaint] 


The theory of the complaint is that the 
defendants had and still maintain a monop- 
oly in the prior Loop run and A pre-release 
weeks by joining in a price-fixing scheme 
to stop the competition of the subsequent 
run theaters. The alleged motive of the 
defendant exhibitors was to maintain high 
fixed admission prices in their Loop and 
pre-release theaters and thereby share in 
the box office receipts by virtue of their 
percentage contracts. It is alleged that the 
entire system of release is part of a price- 
fixing scheme and therefore illegal under 
the Sherman Act. The complaint further 
alleges a subsidiary theory that, apart from 
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the illegality of the system, defendants 
illegally discriminated against the plaintiffs 
by refusing to permit them to negotiate and 
purchase a higher playing position than that 
which they had under their contract. 
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[Description of Theaters Involved] 


The theaters here involved, outside the 
Loop, with their capacity, the year they 


began as exhibitors, their ownership and 
present playing position are as follows: 


Theater Capacity Year began Owner Position 
PRIM OM oe sorses.: hese coats sia es mA 3474 1921 1925 B&K AP-R * 
OWE timers cae ihe eas cate 2995 1923 1928 B&K BP-R 
AVION ese wt het alas tes ah 2385 1927 1930 Warner AP-R 
ICIEVOY Beer grat a eselea, Bt 1804 1924 1930 Warner CP-R 
Grove Fee te ee ok 1856 1925 1930 Warner CP-R 
Maryland! sen gen sented oe 1499 1918 1928 B&K CP-R 
wackson* Parks. Jia eiie tne. . 1420 1916 1936 Plffs. 1st week GR ** 
Shoregs. Ses ass. Sais ete 1496 1927 1930 Warner 1st week GR 
Hamiltontes thon srt oki at os 999 1916 193¢ Warner 2nd week GR 


* Pre-release. 
** General release. 


For fifteen years before this suit was 
brought, the respective playing positions of 
these theaters were substantially as shown 
above, and none of them was affliated with 
any distributor until many years after it 
was licensed as an exhibitor. After ac- 
quiring these theaters none of the defendant 
exhibitors changed or attempted to change 
its playing position, except the Hamilton, 
whose run was temporarily advanced one 
week by arrangement with plaintiffs, who 
were then seeking to advance the playing 
position of their Jackson Park Theater to 
C Pre-release week. In this they failed, 
and Hamilton Theater’s position was re- 
turned to the second week of general 
release. 


[Allegations of Complaint] 


This controversy apparently stems from 
plaintiffs’ failure to be assigned a playing 
position in C Pre-release week. However, 
the complaint proceeds on the general 
theory that plaintiffs have been damaged 
by defendants’ unlawful acts. They first 
allege that the entire “Chicago system of 
release” was illegal because it was the re- 
sult of a conspiracy among defendants to 
create a monopoly in restraint of trade and 
interstate commerce. Hence they say that 
all the film license agreements entered into 
under that system were unlawful. 

They further allege that if that system 
be held not to be unlawful, the defendants 
with the use of that system conspired to 
discriminate against plaintiffs’ theater with 
respect to the run made available to it with- 
in the framework of that system. 

Nothing is said in the complaint relative 
to minimum admission prices required 
under the license agreements. However, 
at the trial this point was proven and 
stressed over defendants’ objections, al- 
though their exception to that ruling, if any, 
is not here relied on. 
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[Instructions to Jury] 


At plaintiffs’ request the court instructed 
the jury “that only in the event that you 
find that there exists no conspiracy or com- 
bination to fix minimum admission prices, 
or no unreasonable restraint of trade, by 
the defendants by virtue of the Chicago 
system of release, will you have occasion 
to consider whether or not the plaintiffs 
demanded and sought to obtain a playing 
position in ‘C’” week. 

The court further instructed the jury that 
plaintiffs were seeking to recover on either 
one of two theories, and that the jury, in 
determining the fact of injury, and in as- 
sessing the damages therefor, if any, “must 
choose one or the other of said two theo- 
ries.” The verdict being a general one, the 
question arises as to which theory the ver- 
dict is based on. 


[Defendants’ Contention] 


Defendants contend that under the 
court’s instruction, as requested by plain- 
tiffs, the jury was required to choose be- 
tween two inconsistent theories, and that 
they could not recover on both. This seems 
to be what the court said, and it is con- 
sonant with the argument of plaintiffs’ 
counsel to the jury when he said (with 
respect to the second issue) “So I say that 
that is a subsidiary issue, but it is an issue, 
it was an issue in the case, and becomes an 
issue in the event, and only in the event, 
as I see it, that you should find, and I don’t 
know how in the world you could find it 
from the evidence in this case, that this 
system (the Chicago System of Release) 
was reasonable.” 


[Verdict Based on Theory of Illegality 
of Chicago System] 


The plaintiffs now argue before us that 
the jury did not have to choose between 
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two theories of conspiracy because if they 
found the larger conspiracy to exist, they 
could still have found that as a part of it, 
or independent of it, the defendants con- 
spired to prevent plaintiffs from acquiring 
a C run; that the jury, under other instruc- 
tions of the court, not specifically referring 
to them, could find the defendants guilty 
of either or both conspiracies, and apply 
either theory of damages. In other words, 
they say that the greater conspiracy in- 
cludes the lesser and does not exclude it. 
No question is here raised by any party as 
to the correctness of any instruction given 
or refused, and we find none given which 
supports plaintiffs’ argument referred to in 
this paragraph of our opinion, or which is 
inconsistent with the court’s instructions, 
or plaintiffs’ argument to the jury, from which 
we have heretofore quoted. It seems clear 
that the present argument is quite incon- 
sistent with plaintiffs’ argument to the jury 
and the quoted instructions. At the mo- 
ment we are not interested in which is 
correct. We must presume that the jury 
followed the court’s instructions, and re- 
turned their verdict on one of the two 
theories then presented. We are now 
merely trying to ascertain on which theory 
the verdict is based regardless of whether 
the instruction was right or wrong. In 
either event plaintiffs are bound by it in 
the determination of the theory, for they 
requested it. 


It seems clear to us that the verdict is 
based on the first theory, that is to say that 
the entire Chicago system of release was 
illegal because it was the result of a con- 
spiracy among defendants to create a mo- 
nopoly in restraint of trade and interstate 
commerce. Our conclusion in this respect 
is based upon the following facts. The 
verdict was for $120,000. Separate methods 
were submitted to the jury, for measuring 
the damages claimed to have resulted on 
each theory, and different evidence was in- 
troduced for that purpose. 


One method of attempting to prove dam- 
ages was by a comparison of the average 
profits of plaintiffs’ theater during a four- 
year period preceding July 28, 1937, with 
its lessened profits during the five years 
immediately following that date. The dif- 
ference was in excess of $120,000, and such 
evidence if pertinent would support the 
verdict under the first theory. The other 
evidence introduced to prove damage was 
comparison between the gross profits of the 
Maryland theater, playing in C pre-release 
week during the period from July 28, 1937, 
to July 28, 1942, and the gross profits of 
plaintiffs’ theater playing the first week of 
general release, during that time. This dif- 
ference was $115,982.34, and such evidence, 
if pertinent, would not support the verdict 
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under the second theory by more than 
$4,000, that is to say the verdict, if under 
the second theory, would exceed the only 
proof by that amount. 

In view of the court’s instruction, re- 
quested by plaintiffs, they can not be heard 
to say now that the jury intended their 
verdict to be based on both theories. We 
may concede for the purpose of argument 
that there was one general conspiracy to 
decrease plaintiffs’ patronage, for that is the 
sole cause of their alleged damage; that 
the decrease of their patronage was proxi- 
mately caused by defendants’ conspiracy to 
cause it, first, by the use of the Chicago 
system of release, which was alleged to be 
illegal because it prescribed minimum ad- 
mission prices in all license agreements, and 
second, by the use of that system, regard- 
less of whether it was illegal or not, to 
discriminate against plaintiffs’ theater with 
respect to the run made available to it 
within the framework of that system. How- 
ever, this is not what the court, at plaintiffs’ 
request, told the jury. Hence we feel con- 
strained to hold that the verdict is based 
on the theory that the Chicago system of 
release is unlawful. 


[Finding of Conspiracy Supported by 
Evidence | 


That there was such a conspiracy by the 
defendants to accomplish the result charged 
under the first theory, is supported by sub- 
stantial evidence. This constitutes a factual 
finding by the jury which we can not dis- 
turb. True, no specific agreement to enter 
into such conspiracy on the part of the de- 
fendants was proven, but that was not 
necessary. Knowing participation by com- 
petitors without previous agreement in a 
plan, the necessary consequence of which 
if carried out is unreasonable restraint of 
interstate commerce, is sufficient to estab- 
lish an unlawful conspiracy. Interstate Cir- 
cuit, Inc. v. United States, 306 U. S. 208. 
This case also holds that a conspiracy fixing 
the minimum admission prices for the ex- 
hibition of copyrighted motion picture film 
is illegal. See also United States v. Masonite 
Corp., 316 U. S. 265; United States v. Bausch 
and Lomb Optical Co., 321 U. S. 707. 


[Other Cases Distinguished | 


Defendants cite our decision in Gary 
Theater Company v. Columbia Pictures Cor- 
poration, 120 F. 2d 891, to the proposition 
that the fact that several distributors, doing 
business with the same theaters, license 
them to exhibit films according to the same 
pattern of runs and clearance is not a cir- 
cumstance from which a conspiracy among 
the distributors can be inferred. However, 
the opinion does not use this language 
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either precisely or inferentially. We held 
there that whether a conspiracy exists is a 
question of ultimate fact, but whether such 
conspiracy was illegal under the statute was 
a question of law, and since the trial court 
had found as an ultimate fact that there 
was no conspiracy, and concluded as a mat- 
ter of law that defendants’ practice and 
contracts with plaintiffs were lawful and 
reasonable, we were not permitted to alter 
the findings of fact, nor to reverse for error 
in the legal conclusions because the latter 
were substantially supported by the findings. 

In Westway Theater v. Twentieth Century- 
Fox F. Corporation, 30 F. Supp. 830, af- 
firmed on the opinion of the District Court, 
113 F. 2d 932, and cited to the same propo- 
sition, the District Court likewise found as 
a fact that there was no conspiracy and 
dismissed the complaint. In each of the 
two last-named cases the Circuit Court of 
Appeals was bound by the findings of facts 
of the District Court. In neither case, nor 
in the instant case, did any court attempt 
to lay down a rule which would establish 
the fact of conspiracy by inference or other- 
wise. The facts in each case were different. 
In the instant case we think the court was 
warranted in inferring a conspiracy from 
the fact that the defendant distributors 
were licensing the same theaters to exhibit 
films under precisely the same patterns of 
runs and clearance. We do not say that 
from that fact alone the court could infer 
an illegal conspiracy. We think it could 
not do so. However, when the effects of 
such licensing were considered, we think 
the District Court, under the decisions to 
which we have referred, was warranted in 
concluding as a matter of law that such 
conspiracy was an illegal one, and if as a 
proximate result of it plaintiffs were dam- 
aged thereby, they would be entitled to 
recover for such damage to themselves as 
they had proved under such theory or 
theories upon which they relied. In their 
prayer they also asked for equitable relief 
by way of injunction. However, they 
abandoned this request after verdict and 
relied upon the money judgment. 


[Fact of Damage Not Proved] 


We think the question whether the evi- 
dence supports the damages is of a more 
serious nature. The amount of this verdict 
was required by statute to be trebled by 
judgment. In this respect neither the jury 
nor either court had any discretion. The 
verdict should represent actual damage sus- 
tained, and two thirds of the judgment is a 
penalty which Congress has seen fit to im- 
pose in such cases upon a guilty defendant. 
The penalty should in no manner militate 
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against plaintiffs’ right to recover, nor does 
its infliction furnish any proof whatever of 
defendants’ guilt. The jury must base their 
verdict upon a preponderance of all the 
competent evidence. Our duty is to affirm 
if the verdict was based upon substantial 
competent evidence. 

The burden was upon plaintiffs to prove 
that they were damaged as a direct result 
of the illegal conspiracy, and to submit evi- 
dence from which the jury could reasonably 
determine or approximate the amount. This 
we think they did not do. They sought 
to recover and did so because of the illegal 
conspiracy which was based upon the illegal 
license. Their object was to rid themselves, 
as well as the defendants, of the Chicago 
system. They vigorously contended that if 
they were permitted to purchase defend- 
ants’ product by bid on an open market, 
the net profit of their theater in exhibiting 
those products would exceed their net profit 
under the Chicago system. It would seem 
then that the measure of damages in such 
case would be the excess, if any, of the 
former over the latter. The latter they 
knew and proved; the former they did not 
know, nor did they attempt to prove or 
approximate it by competent evidence. On 
this phase of the case they merely proved 
the normal earnings of their theater for five 
years immediately preceding their owner- 
ship, when it was owned and operated by 
their parents under the Chicago system of 
release. 

The undisputed evidence is that plaintiffs 
‘neither operated nor assisted in operating 
any theater prior to their ownership of this 
one, and these facts would only prove that 
matters other than the illegal Chicago sys- 
tem had proximately caused the damages 
assessed by the jury. The only other evi- 
dence submitted as to plaintiffs’ damage 
was the difference in amount between the 
gross profit of the Maryland in the five 
years ending in July 1942, operating under 
CP-R week of the Chicago system, and the 
gross profit of plaintiffs’ theater operating 
under Ist GR week of the same system for 
the same time. Certainly such evidence 
would not tend to prove what profits either 
would have received under any system 
other than the illegal Chicago system, and 
it is clear that it was neither offered nor 
admitted for that purpose. 


In suits under our anti-trust laws for 
claimed loss of profits, speculation is not 
permitted to take the place of proof of the 
fact of damage, although if the fact of dam- 
age is proved, the amotnt may be reason- 
ably approximated if based upon competent 
evidence. Story Parchment Co. v. Paterson 
GomZs2eVaS 55s weastnaniConv: Southern 
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Photo Co., 273 U. S. 359; Wm. H. Rankin 
Co. v. Associated Bill Posters, 42 F. 2d 152; 
Bausch Machine Tool Co. v. Aluminum Co. 
of America., 79 F. 2d 217. 

Plaintiffs rely on Eastman Kodak Co. v. 
Southern Photo Materials Co., supra, as sup- 
porting a variant of this elemental rule. 
There the jury was allowed to use as a 
base to measure plaintiffs’ damages a period 
when it was dealing with defendant under 
the latter’s monopolistic selling plan. How- 
ever, it was permitted because there was 
affirmative, uncontradicted evidence tending 
to show that under such plan the dealers’ 
profits did not exceed those on the sale of 
goods of other manufacturers not parties 
to the monopoly. 


On this point plaintiffs also rely on Story 
Parchment Company v. Paterson Parchment 
Paper Company, supra. There a price cut- 
ting conspiracy by defendant was involved. 
The serious question was not the fact of 
damage, but the amount. There was evi- 
dence of the prices received by petitioner 
before the cut prices were put into effect, 
and those received after, showing actual 
and substantial reductions, and so there was 
evidence from which the probable amount 
of the loss could be approximated. The 
court said: “In such case, while the dam- 
ages {as a fact) may not be determined by 
mere speculation or guess, it will be enough 
if the evidence show the extent of the dam- 
ages (our emphasis) as a matter of just and 
reasonable inference, although the result be 
only approximate.” Hence we think there 
was no departure from the rule in either 
case relied upon. Here there was no such 
evidence submitted upon which either the 
fact of damage or an approximation of the 
amount could be made. 

It is quite true that the manager of plain- 
tiffs’ theater, after he was informed of the 
profits of the Maryland Theater, in its 
CP-R position, during the four years imme- 
diately preceding July 28, 1942, testified that 
he could do as much business with plaintiffs’ 
theater, as Maryland had done, had the 
former had a CP-R playing position, and re- 
ceived the same admission price that it had 
been receiving, which was the same as that 
of the Maryland and five cents more than 
the minimum admission price of his first 
general release assignment. However, we 
think such proof, if competent, could only 
apply to plaintiff's second theory, which we 
think can not properly be considered here. 
Moreover, it does not purport to be based on 
any knowledge of the witness. It was a 
mere guess. Furthermore, the same wit- 
ness, at the pre-examination hearing, testi- 
fied that he had no opinion as to what 
business plaintiffs’ theater could do in an 
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open market not controlled by the Chicago 
system, 


[Plaintiffs Not Estopped by Reason of 
Participation] 


It is contended that plaintiffs voluntarily 
participated in and profited by the Chicago 
system of release, and were thereby im part 
delicto with the defendants, hence, defend- 
ants urge that plaintiffs were estopped to 
recover their alleged damages. This con- 
tention seems to be fully negatived by the 
Eastman case, supra. 


[Exhibit Admitted in Evidence] 


The defendants contend that they are en- 
titled to a new trial because the jury had 
before them and saw, during their deliber- 
ations, an exhibit which had not been 
received in evidence. This exhibit was 
numbered 123 for identification. It con- 
sisted of a list of 1559 theaters throughout 
the United States, in which the defendant 
Paramount has an interest. When first 
offered in evidence the court deferred its 
ruling. Later at the conclusion of plaintiffs’ 
evidence they reoffered all identified ex- 
hibits Nos. 1 to 155. The court said, “All 
right that reoffer will be accepted.” There 
were no exceptions to the ruling. This 
question was argued before the district 
court on the motion for a new trial, at 
which affidavits and counter-affidavits were 
filed. The court made no change in the 
record, and overruled the motion. Under 
these circumstances we hold that exhibit 
123 was admitted in evidence, and we have 
no authority to alter the certified record. 


[Verdict as to Double Features] 


Plaintiffs also allege, as a part of the ille- 
gal conspiracy, the use of double features in 
defendant’s theaters, necessitating the adop- 
tion of the same double features in their 
own theater to maintain competition. Ap- 
pellants contend that there was no evidence 
which supports the general finding of the 
jury that double features were introduced 
by them as a part of their conspiracy, as 
alleged. What we have heretofore said with 
respect to proof of conspiracy need not be 
repeated. It is sufficient to say that neither 
the sale nor use of double features is illegal 
per se, but if the sale or use is a part of an 
illegal conspiracy, such as here alleged, every 
element used for the purpose of accomplish- 
ing the intended result of such illegal con- 
spiracy becomes tainted with illegality. It is 
the intended result of such use which ren- 
ders it illegal, not the thing per se, nor its 
use without such intended result. 


The record discloses that prior to the 
use of double featuring, plaintiffs’ theater 
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was always able to buy some product that 
had not already been shown by defendants’ 
theaters, and this was available free of the 
restrictions of the Chicago system of re- 
lease. That product was taken away by 
defendants’ prior contracts, made pursuant 
to and as a part of the conspiracy, and 
placed under the restriction of the illegal 
system, and thereafter was not obtainable 
by plaintiffs, except by use of the illegal 
system. The general verdict of the jury, in 
effect, finds this evidence to be true, and we 
can not disturb it. 
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[Judgment for Plaintiffs Reversed} 


However, we are again confronted with 
the absence of proof as to the amount of 
damage suffered by plaintiffs as a proximate 
result of defendants’ acts in this respect, 
and there is no evidence from which it can 
be reasonably approximated. We find no 
approved variation of the rule for the re- 
covery and measure of damages as laid 
down in the cases above referred to, and 
for this reason we feel constrained to re- 
verse the judgment, with instructions to 
render judgment for defendants non obstante 
veredicto. 
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Memorandum Opinion 
[Injunction and Treble Damages Sought] 


The plaintiffs are motion picture exhibitors 
in the City of St. Louis and ask for an in- 
junction and treble damages against the de- 
fendants for alleged violation of the Sherman 
Anti-Trust Act. 


[Nature of Defendants’ Business] 


The defendants Paramount Film Dis- 
tributing Corporation, RKO Radio Pictures, 
Inc., Twentieth-Century- Fox Film Corpora- 
tion and Warner Bros. Pictures Distributing 
Corporation are distributors of motion 
pictures. 
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The defendants Adolph Rosecan, The 
Princess Theatre, Joseph Litvag and The 
Apollo Theatre, are moving picture ex- 
hibitors in the City of St. Louis. 

The defendants Harry Erbs and Harold 
D. Connor, are employes and representa- 
tives of the American Arbitration Association. 


[Suit to Enjoin Defendants from Continuance 
of Arbitration Proceedings] 


Plaintiffs seek to enjoin defendants from 
continuing or participating in arbitration 
proceedings relative to clearance with re- 
spect to the theatres of the plaintiffs, and 
from making or observing any award, deci- 
sion or judgment in any arbitration pro- 
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ceedings and from in any manner limiting 
or restricting themselves in or refraining 
from making contracts, licenses or other 
agreements with plaintiffs for motion pictures 
upon such terms and conditions as the plain- 
tiffs and defendants may independently, 
freely and voluntarily agree to and as may 
be satisfactory to themselves. 


[Motion to Dismiss Complaint—Summary 
Judgment Before Court] 


The matter is before the court on mo- 
tions of the defendants to dismiss the com- 
plaint and for summary judgment. 


[Previous Court Proceeding | 


On July 20, 1938 the United States filed 
a petition in equity in the United States 
District Court for the Southern District of 
New York entitled “United States of America 
v. Paramount Pictures Incorporated, et al.” 
wherein it charged various defendants; in- 
cluding the defendants Paramount Film 
Distributing Corporation, RKO Radio Pic- 
tures, Inc., Twentieth-Century-Fox Film 
Corporation and Warner Bros. Pictures’ Dis- 
tributing Corporation, with violating the 
Sherman Anti-Trust Act. 


In its petition the Government among 
other things, attacked certain trade practices 
in the motion picture industry, and among 
those practices was that of “clearance’,? 
and sought relief against the continuance of 
such practice. During the consideration of 
that action, a decree was consented to by all 
of the parties to the suit, and such consent 
decree was entered on the 14th day of No- 
vember, 1940. 


[Certain Provisions of Consent Decree 
Presented | 


The Consent Decree is quite long and ap- 
parently was intended to cover every phase 
of the relations between distributors and 
exhibitors, in the moving picture industry. 


Paragraph I of the decree provides: 


“The Court has jurisdiction of the parties 
hereto; and for the purposes of this decree and 
of proceedings for the enforcement thereof, and 
for no other purpose, the Court has jurisdiction 
of the subject matter hereof and the complaint 
states a cause of action against the defendants 
under the Act of Congress of July 2, 1890 en- 
titled ‘An Act to Protect Trade and Commerce 
Against Unlawful Restraints and Monopolies.’ ’’ 


Paragraph II provides: 


“Each consenting defendant, its successors, 
officers, directors, agents and employees, and 
all persons and corporations acting under, 


1 “‘Clearance’”’ is defined in Section VIII of the 
Consent Decree as ‘‘the period of time, fixed 
by agreement between a distributor and ex- 
hibitor, prior to the expiration of which a 
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through, or for it, hereby is and are enjoined 
from doing the acts prohibited by this decree, 
and is and are directed to do the acts thereby 
required.”’ 


[Arbitration System Provided for in 
Consent Decree | 


A rather elaborate system of arbitration 
was provided for in the decree in the event 
of disputes between the distributors and the 
exhibitors, and the American Arbitration 
Association of New York City, one of the 
defendants herein, was named as adminis- 
trator. A Board of Appeals from such arbi- 
tration is also provided and large sums of 
money are made available for the payment 
of the expenses of the administrator. The 
country is divided into various arbitration 
districts wherein the administrator main- 
tains offices and tribunals before which pro- 
ceedings may be filed and arbitration had. 


[Operation of Decree Extends to Three 
Year Trial Period) 


It is provided in the Decree that it shall 
operate for a trial period of three years from 
the date of its entry, and that jurisdiction is 
retained for the purpose of enabling any of 
the parties to the decree to apply to the 
court at any time for such orders and di- 
rections as may be necessary and appro- 
priate for the construction of, or carrying 
out of the decree, and for the punishment 
of the violators thereof. 


[Time Allowed for Applications Regarding 
Modification] 


Paragraph (d) of Section X XIII provides 
that any of the parties may apply to the 
court at any time more than three years 
after the date of the entry for any modifica- 
tion thereof. 


[Work Accomplished by American 
Arbitration Association] 


The American Arbitration Association as 
the administrator, has been carrying out its 
duties in the City of St. Louis under the 
provisions of the decree since the entry 
thereof, and has been arbitrating such dis- 
putes as have been submitted to it. 


[Portion of Section VIII Dealing with 
“Clearance” Quoted | 


Section VIII is the section of the decree. 
applicable to “Clearance” and in this section 
it is stated: 

“It is recognized that clearance, reasonable as 


to time and area, is essential in the distribution 
and exhibition of motion pictures.’’ 


feature licensed for prior exhibition in a theatre 
may not be exhibited in another theatre or 
theatres.’’ 
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[Definitions Contained in Section VIII] 


The section then proceeds in seven para- 
graphs, to define certain conditions and cir- 
cumstances which are to be taken into 
consideration by the arbitrator in matters 
referred to it under this section. 


[Charges Against Defendants ] 


Plaintiffs charge in their complaint that 
the moving defendants, and the defendants 
American Arbitration Association and its 
officers, who are parties to this action, have 
entered into a conspiracy and are engaged 
in a combination in restraint of trade and 
commerce under the Act of Congress of 
July 2, 1890, and that as a part of such com- 
bination and conspiracy, the defendants 
have arranged and agreed that they will re- 
fuse to enter into contracts to supply mov- 
ing pictures to any and all exhibitors (except 
exhibitors in whose theatres the distributors 
have an interest) against whom awards have 
been made by the American Arbitration As- 
sociation other than upon the terms and 
conditions provided in such awards. 


It is further charged that there is an ar- 
rangement and agreement and conspiracy 
by which the defendants refuse to enter into 
contracts and to supply motion pictures to 
the plaintiffs except upon terms and condi- 
tions stated in awards of the American Arbi- 
tration Association. 


[Question as to Extent of Court's Authority 
in Entering Consent Decree] 


Plaintiffs contend that the court in the 
Southern District of New York, although 
having jurisdiction of the parties and of the 
subject matter, exceeded its authority in 
entering a consent decree and was without 
power to create an authority for the arbitra- 
tion of disputes arising between the dis- 
tributors and exhibitors of moving pictures; 
that the only power of the court under the 
Act was to restrain and prevent the de- 
fendants from performing acts that consti- 
tuted restraint of trade under the Anti-Trust 
Act; therefore, that the decree conferred no 
jurisdiction upon the administrator, the 
American Arbitration Association; that under 
the provisions of the decree, it was for a 
trial period of three years, and that following 
that period of three years the Government 
filed an application for the modification of 
the decree, which application is now pend- 
ing, and the decree is not now in effect. 


[Provision of Section XXI of Decree 
Quoted} 
Those matters may be taken up in reverse 
order. Section X XI of the decree provides: 


“Petitioner, by its counsel, has represented 
to the Court that the public interest requires 
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that the provisions of this decree shall operate 
for a trial period of three years from the date 
of entry hereof.’’ 


[Interpretation of Provision] 


Read alone, this sentence indicates that it 
was the intention of the parties that the de- 
cree should expire at the end of three years. 
However, this sentence and the section of 
which it is a part, must be read in connec- 
tion with the entire decree. 


We find in paragraph 
XXIII this language: 


“Enabling any of the parties to this decree to 
apply to the Court at any time more than three 
years after the date of the entry of this decree 
for any modification thereof;’’. 


(d) of Section 


Paragraph (e) of the same section: 

“Enabling any consenting defendant to apply 
to the Court at any time more than three years 
after the date of the entry of this decree, to 
vacate this decree, or any modification thereof, 
on the ground that under the economic or 
competitive conditions existing at the time of 
such application, this decree or any modifica- 
tion thereof, or any provision thereof, * * *.’’ 


[Consent Decree in Effect for Uninterrupted 
Period of Three Years] 


It is clear from reading these sections that 
the decree should be in effect uninterrupted 
for a period of three years, and that there- 
after any of the persons might move to 
modify it. 


[Consent Decree Effective at Present] 


Therefore, the decree is now in effect, and 
that contention of the plaintiffs must be de- 
cided against them. 


[Court Has Authority to Enter 
Consent Decree | 


Authority is conferred upon the Attorney 
General to enforce the Act and to that end 
he is authorized to institute suits in the Dis- 
trict Courts of the United States, and in the 
performance of his duties he is authorized 
to enter into Consent Decrees. It is ad- 
mitted in this case that the court did have 
jurisdiction of the parties and of the subject 
matter, and the court had authority to enter 
a consent decree. 


[Consent Decree of Coordinate Court Not 
Subject to Review for Error by 
Another Court] 


Even though a court may disagree with 
a court of coordinate jurisdiction as to the 
efficacy of the provisions of a decree, or the 
advisability of entering such a decree, yet, 
if the coordinate court has jurisdiction to 
enter the decree, and there is no dispute 
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about that right here, this court may not 
review such decree for errors. As a matter 
of comity, courts of coordinate jurisdiction 
should respect each other’s decrees, unless, 
of course, a decree is void. Torquay v. Radio 
Corporation of America, 2 Fed. Supp. 841. In 
that case, as in this, a consent decree in a 
court of coordinate jurisdiction was in ques- 
tion. Judge Knox stated: (1. c. 844) 


“Assuming for the moment that this court 
has jurisdiction of the present suit, it is clear 
as a matter of comity and of the orderly ad- 
ministration of justice, that this court should 
refuse to exercise its jurisdiction to interfere 
with the operation of a decree of another fed- 
eral court. Especially is this so where it is 
clear that the United States District Court in 
Delaware would have jurisdiction of such a suit 
as is now before this court. A bill to modify 
or restrain the enforcement of a decree of a 
federal court may undoubtedly be brought in 
the court which entered such decree, Pacific 
Railroad of Missouri v. Missouri Pacific Rail- 
road, 111 U. S. 505, 4 S. Ct. 583, 28 L. Ed. 498. 
See Johnson v. Christian, 125 U. S. 642, 8 S. Ct. 
1135, 31 L. Ed. 820; Sherman National Bank v. 
Shubert Theatrical Company (C. C. A.) 247 F. 
256. See, also, Foster Federal Practice (6th 
Edition) §§ 51, 132. Furthermore, the consent 
decree stated that ‘jurisdiction is hereby ex- 
pressly reserved for the purpose of enforcing or 
modifying this decree on application of any of 
the parties hereto.’ While the present plaintiff 
was not a party to the Delaware suit, com- 
plainant is suing as a stockholder on behalf of 
itself and other stockholders of the Radio Cor- 
poration. That company was a party to the 
decree, and complainant’s rights, if any, would 
seem to be more properly justifiable in the court 
that made the decree, out of which complain- 
ant’s grievance arises, than here.”’ 


[Question as to Extent of Court’s Authority] 


The plaintiffs however, contend that 
while the New York Court had jurisdiction 
of the parties and of the subject matter, it 
exceeded its authority in setting up the 
rather elaborate system of arbitration; that 
such action was outside of the scope of au- 
thority of the Act which conferred juris- 
diction on the court; that the provisions of 
the decree in respect of arbitration were 
legislative rather than judicial, and that the 
court had no authority whatsoever to create 
or set up a system for arbitration, and there- 
fore, its decree in that respect is void. 


[Vowd Decree Binds No Court's Action] 


While the court should not review a de- 
cree of a coordinate court for errors, it is 
not bound by a judgment or a decree of a 
coordinate court where that decree or judg- 
ment is void. Such a judgment is binding 
upon no one. Elliott v. Peirsol, 1. Pet. 328; 
San Jacinto Finance Corp. v. Perkins, 94S. W. 
@) 1213; O’Banion v. Weaver, 62 S. W. (2) 
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We find in the decree at the very be- 
ginning of Section VIII the statement that: 

“Tt is recognized that clearance, reasonable 
as to time and area, is essential in the distribu- 
tion and exhibition of motion pictures.”’ 


[Complications Involved in Clearance of 
Motion Pictures] 


In considering this question we must start 
with the premise that it is necessary in the 
conduct of the business of distributing and 
exhibiting motion pictures to have some 
rules and regulations as to arrangement be- 
tween the distributors and exhibitors with 
respect to clearance, or with respect to the 
length of time between the showing of such 
moving pictures in one type of theatre and 
in another type of theatre, in the same city, 
or in the same community. That situation 
has long been recognized in the industry 
as a cause of much controversy, and has 
resulted in expensive litigation. 

So, we must admit that we are dealing 
with a highly complicated, and highly con- 
troversial phase of the moving picture in- 
dustry and one which cannot be solved by 
simple, direct methods. It being a com- 
plicated subject, it may have to be met by 
complicated methods. 


Under the Act empowering the court to 
restrain or prevent the doing of things in 
restraint of trade, we find no yardstick or 
specific provisions to guide or direct the 
court in saying what is or what is not rea- 
sonable clearance in the moving picture in- 
dustry. Certainly many consent decrees in 
monopoly cases have required the doing of 
affirmative acts such as the divesting of 
ownership in certain types of stocks and 
securities, the disposition of property, even 
prescribing the method of conducting the 
business of those properties, so as not to 
result in restraint of trade. 


[Authority of Court to Provide for Submis- 
sion of “Clearance” in Decree] 


I am willing to admit arguendo, that the 
Consent Decree, in setting up a Board of 
Arbitration, and providing for rules and 
regulations for the conduct of the tribunals 
provided for, is considerably broader than 
any other cases I have been able to find, 
yet, in view of the complicated nature of 
the subject with which the court was deal- 
ing, and the apparent impossibility of de- 
fining set rules by which each case may be 
determined, I cannot say that the District 
Court for the Southern District of New 
York, having jurisdiction, was without au- 
thority to provide in its decree for the sub- 
mission of “clearance” disputes to arbitration, 
and providing the machinery for such 
arbitration. A court in considering whether 
or not the judgment or decree of a court 
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of coordinate jurisdiction is void, should 
resolve every doubt, in favor of the validity 
of the decree, and of the authority of the 
court otherwise having jurisdiction, to enter 
the decree. 


[Main Issue Involved] 


In this case the question so far as these 
motions are concerned, is—whether the 
United States District Court for the South- 
ern District of New York, exceeded its au- 
thority in entering the Consent Decree by 
setting up the Board of Arbitration and en- 
joining the parties before it from entering 
into any contract with respect to clearance 
in violation of a determination by the arbi- 
trators. 


[Jurisdictional Facts Necessary to 
Enter Decree Present) 


Every jurisdictional fact necessary to 
enter the decree was present—it was con- 
sented to by the Attorney General, the chief 
law enforcement officer of the United States, 
the officer charged with the responsibiliy of 
enforcing the anti-trust laws, and the rep- 
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resentative in such proceedings of the public 
and all who may be affected by a violation 
of the anti-trust laws. 


[Consent Decree of New York Court 
Not Void] 


I cannot say that the Consent Decree 
of the District Court of the United States 
for the Southern District of New York, a 
court of coordinate jurisdiction, is void. If 
it isn’t void, the parties to that action are 
bound by the decree and this action should 
be dismissed. 


[Question as to Necessary Parties 
Not to be Considered} 


Movants contend, as one ground for dis- 
missal, that the United States is a neces- 
sary party. In view of the court’s ruling, 
it is not necessary to pass on that question. 


[Motions for Dismissal and Summary 
Judgment Sustained] 


The motions of defendants to dismiss and 
for summary judgment are sustained. 


[7 57,404] United States, v. Vehicular Parking, Ltd., et al. 


In the District Court of the United States for the District of Delaware. 


No. 259. August 8, 1945. 


Civil Action 


Injunctive features of a decree in a suit based upon misuse of patents in violation 


of the Sherman Anti-Trust Act should operate against the individual defendants, as well 
as corporate defendants, where no additional evidence is brought forward to take the 
individual defendants from without the force of the decree entered. 


A decree in a suit based upon misuse of patents in violation of the Sherman Anti- 
Trust Act should be amended to provide for some form of compulsory licensing although 
the court does not have the power to mandate a royalty-free license where the patent 
has been used as an instrument in violation of the anti-trust laws. Such a provision 
is tantamount to a cancellation of the patent, for which there is no judicial or legislative 
authorization. 


A decree in a suit based upon misuse of patents enjoins defendants from instituting 
or threatening to institute suits for past patent infringements, until report of defendants’ 
present or future methods of doing business or the manner in which they are utilizing 
their parking-meter patent rights is submitted to the court or the Department of Justice. 
When such report is submitted, fresh consideration will be given to the elimination 
of that part of the decree enjoining defendants from instituting suits for past patent 
infringements. 


The elimination of the visitorial paragraphs of a decree, under which the Department 
of Justice is granted certain discovery privileges for the purpose of securing future com- 
pliance with the decree, is refused, in a suit based upon misuse of patents in violation of 
the Sherman Anti-Trust Act. These provisions are to remain in the decree, since they 
will be appropriate if it ever becomes necessary to police the future activities of defendants. 


See the Sherman Act annotations, Vol. 1, 7 1270.151, 1270.201, 1270.251, 1610.411, 1610.501. 


For plaintiff: Wendell Berge, Asst. Atty. Gen., Ernest S. Meyers and Elliott H. 
Moyer, Sp. Assts. to Atty. Gen., E. Houston Harsha, Sp. Atty. of Washington, D. C., 
and John J. Morris, Jr., U. S. Atty. of Wilmington, Del. 

For defendants: Samuel E. Darby, Jr. (of Darby & Darby), of New York City; 


William S. Potter (of Southerland, Berl & Potter), of Wilmington, Del., for Vehicular 
Group of defendants and Carl C. Magee; Lyman W. Sherwood and Clarence J. Loftus (of 


Trade Regulation Reports ( 57,404 


57,936 


Court Decisions 
U.S. v. Vehicular Parking, Ltd., et al. 


9-13-45 
Report 79 


Loftus, Moore, Olson & Trexler), both of Chicago, Ill.; Edmund S. Hellings, of Wil- 
mington, Del., for Duncan Meter Co. and Donald F. Duncan; Edwin D. Steel, Jr. (of 
Morris, Steel & Nichols), of Wilmington, Del., for Dual Parking Meter Co. and George 
E. Tribble; C. Edward Duffy (of Logan & Duffy), of Wilmington, Del.; John E. Shepard, 
of Covington, Ky., for Mi-Co Meter Co., and F. L. Michaels and Alfred R. Miller; Ivan 
Culbertson, of Wilmington, Del., and Stanley D. Fisher, of Hartford, Conn., for M. H. 


Rhodes, Inc. and M. H. Rhodes. 


[Features of Suggested Modified 
Judgment Listed] 


Leauy, District Judge: Final judgment 
was entered in this case, after argument on 
the form of the decree.’ Nearly a year later 
the Vehicular group of defendants? now 
moves to modify the judgment. The sitb- 
stantial features of suggested modification 
are: (1) not to have the decree run against 
the individual defendants; (2) there should 
be no provision that defendants be required 
to give royalty-free licenses; (3) defendants 
should not be enjoined from threatening to 
institute or instituting infringement suits; 
and (4) the elimination of the visitorial 
paragraphs under which the Department of 
Justice is granted certain discovery privil- 
eges for the purpose of securing future 
compliance with the decree? There were 
other modifications suggested. Their dis- 
posal will appear later. 


[Hartford-Empire Co. Case] 


1. While true in Hartford-Empire Co. v. 
U. S., 323 U. S. 386, a statement appears 
that under the facts of that case, there was 
no necessity to have the injunctive features 
of the decree operate against individual 
defendants, in the case at bar the reasons 
for including individual defendants have 
already been discussed and decided. See 56 
F. Supp. 297. Nothing additional has been 
brought forward persuasive enough to take 
the individual defendants from without the 
force of the decree entered. 


[Question as to Granting of Royalty-Free 
Licenses] 


2. Before the judgment was filed, the 
question whether defendants should be re- 
quired to give to any and all applicants 
royalty-free licenses was fully argued and 
considered, but determination of the inclu- 
sion of such a provision in the decree was 
reserved. The government now urges that 
such a provision must be affirmatively in- 
serted in the decree. The defendants object. 
The objection will be sustained because I 
am unable to agree with the government’s 


reading of Hartford-Empire Co. v. U. S., 
supra, that the court has power to mandate 
a royalty-free license where the patent has 
been used as an instrument in violation 
of the antitrust laws. If a court could per- 
mit such a provision it would obviously be 
tantamount to a cancellation of the patent. 
There are definitive statutory provisions for 
cancellation of a patent. I am thus com- 
pelled to read Hartford Empire Co. v. U. S., 
for the proposition that a patent is not to 
be cancelled by making it royalty-free be- 
cause it was once utilized as a device to 
violate the antitrust laws. Hence, Para- 
gtaph 9 of the decree should be deleted as, 
under the views expressed herein, there is 
no judicial or legislative authorization for 
such a cancellation. There should be, how- 
ever, in order to remedy the evil of the 
illegal monopoly which defendants have set 
up, some form of compulsory licensing. 
Hartford-Empire Co. v. U. S., supra. Some 
such provision as this is suggested: 

“defendants and each of their officers and di- 
rectors are hereby enjoined and restrained from 
refusing to grant licenses to any person desiring 
such license under any present patents owned 
or controlled by defendants and under which 
they are possessed of the right to grant sub- 
licenses on the same reasonable and lawful 
terms and conditions for which it has granted 


‘one or more licenses to others; and jurisdiction 


is specifically reserved to determine what are 
reasonable royalties or terms on present patents 
when and if application is ever made to this 
court for such determination.”’ > 


The decree should be amended to provide 
for some such provision or its paraphrase. 


[Elimination of Paragraph of Decree Enjoin- 
ing Defendants from Instituting Past 
Patent Infringement Suits 
Sought] 


3. Next, defendants seek elimination of 
paragraph 10 of the decree, which enjoins 
defendants from instituting or threatening 
to institute suits for past patent infringe- 
ment or suits to collect royalties which are 
based on any of the patents appearing in 
Exhibit “A”. 


1 See 56 F. Supp. 297. 

2 See 54 F, Supp. 828. 

3? Questions (2) and (4) were specifically re 
served in the decree entered. 
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*Exhibit ‘“‘A,’’ attached to and a part of the 
decree, is incorrect in its listing of patents 
owned or controlled by defendant Vehicular 
group. The exhibit should be corrected in ac- 
cordance with the suggestion made by counsel 
for Dual and Tribble. 
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[Infringement of Patent Unlawfully Used by 
Patent Owner Cannot be Restrained 
by Owner] 


In this connection, defendants must re- 
member that when the patent owner uses 
his patent in violation of the antitrust laws, 
he cannot restrain infringement of it by 
others. Morton Salt Co. v. G. S. Suppiger 
Co., 314 U. S. 488; B. B. Chemical Co. v. 
Ellis, 314 U. S. 495; Mercoid Corp. v. Mid- 
Continent Investment Co., 320 U. S. 661; and 
Mercoid Corp. v. Muinneapolis-Honeywell 
Regulator Co., 320 U. S. 680. The findings 
which have been made in the case at bar 
manifestly support the charge of misuse of 
patent. Under these circumstances, I have 
already held that (see 56 F. Supp. 297, 298) 
when defendants are able to show a course 
of conduct which will be free from past 
taints of illegality, fresh consideration will 
be given to the elimination of paragraph 10 
of the present decree. A year has passed. 
There has been no disclosure or report 
(either to this court or the Department of 
Justice) of the defendants’ present or future 
methods of doing business or the manner in 
which they are utilizing their parking-meter 
patent rights. It is now concluded that an 
additional passage of time must occur for 
it to appear that defendants have exculpated 
themselves from their former violations of 
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the antitrust laws. Such report may come 
in the future; but until then the specific 
sanctions imposed by paragraph 10 must 
stand. 


[Provisions to Remain in the Decree] 


4, The question was also reserved in 
paragraph 11 as to the requirement that 
defendants file with the Attorney General 
certain information concerning future licens- 
ing. Paragraph 12, in addition, contains 
visitorial provisions giving the Department 
of Justice in the future certain powers of 
discovery over the books and records of 
the defendants. These provisions-are and 
will be appropriate if it ever becomes neces- 
sary to police the future activities of de- 
fendants. They must, of course, remain in 
the decree. 


[Submission of Amended Decree in Order 
to Execute Judgment] 


Several other objections were made to 
the decree by way of suggested modifica- 
tion. All of these have been considered. 
They are, at best, minor in nature and, at 
bottom, have no merit. A proposed form 
of amended decree in conformity with what 
has been said should be submitted in order 
to carry the judgment into execution. 


[57,405] National Nut Company of California v. The Kelling Nut Company, et al. 


In the District Court of the United States for the Northern District of Illinois, Eastern 
Division. No. 43 C 423. November 28, 1944. 


Opinion on certain defendants’ motions for a bill of particulars, and to strike or dis- 
miss portions of the complaint. 


In a damage suit under the anti-trust laws, an allegation that defendants unlawfully 
exacted an agreement from retail dealers to purchase all unpatented and unpatentable sup- 
plies displayed and sold through the various machines supplied by defendants states a 
cause of action in violation of Section 3 of the Clayton Act. 

See the Clayton Act annotations, Vol. 1, f] 2023.49. 


The price fixed by the defendants, in a damage suit under the anti-trust laws, for the 
purchase of machines sold by them may be lower than the price charged by plaintiff for its 
machines, without subjecting defendants to a charge of lessening competition, creating a 
monopoly, or injuring or eliminating competition, if the price fixed is uniform. But a 
practice of underselling plaintiff in certain territory where plaintiff has an established 
business and maintaining a higher level of prices in other localities where competition with 
plaintiff or other companies is not so keen is a practice condemned by the anti-trust laws. 

See the Robinson-Patman Act annotations, Vol. 1, | 2212.500. 


In a damage suit under the anti-trust laws, different prices may be charged for the 
same article in different trade territories and still not tend to lessen or eliminate com- 
petition or create a monopoly. The differential in price might be justified by the difference 
in delivery in one territory and a “pick-up” by the customer in another territory or a 
differential in freight rates in the different territories. On the other hand, price differ- 
entials might not be justified. Therefore, an allegation concerning “unwarranted price 
discriminations” requires specification in a bill of particulars as to what conditions con- 
stituted unwarranted price discrimination in different territories, to determine violation of 
the anti-trust laws. 

See Robinson-Patman Act annotations, Vol. 1, ] 2212.430. 
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In a damage suit under the anti-trust laws, discounts allowed uniformly as a trade 
practice and extended to all customers, such as a discount of 2% for ‘payment of an 
invoice if paid within a certain number of days after the date of the invoice and prior to 
the usual net payment of the invoice, are proper. However, discounts based upon some 
circumstance which is not uniform with all customers such as a discount allowed by 
chance, by a lottery, because the customer sends in another customer, or discounts allowed 
not as a general trade practice but as a cover up means of a differential in price in a 
certain territory not allowed in another, may be held with other circumstances as tending 
to lessen or eliminate competition or to create a monopoly, Claims charging unlawful 
discounts should be specifically set forth, A motion for a bill of particulars is granted 
when the complaint merely charges “unwarranted differences” in discounts. 

See the Robinson-Patman Act annotations, Vol. 1, | 2212.565. 


In a damage suit under the anti-trust laws, an allegation that defendants extended 
the allowance of quantity discounts upon cumulative purchases of small quantities of mer- 
chandise over extended periods of time to some customers but not to all, is material to 
the charge of violation of the anti-trust laws, as tending to lessen or eliminate competition 
or to create a monopoly, However, the phrase “quantity discounts” is not sufficient to 
adequately set up the situation, A bill of particulars with reference to this phrase should 
be filed. 

See Robinson-Patman Act annotations, Vol. 1, 1 2212.545. 


In a damage suit under the anti-trust laws, an allegation that defendants furnish 
excessive free sample goods to certain customers, and not to others, requires clarification 
by a bill of particulars. The furnishing of free samples might be permissive if defendants 
were introducing their machines in a new territory. But the furnishing of free samples 
as a means of granting a differential in price to certain customers might tend to lessen 
or eliminate competition. 

See Robinson-Patman Act annotations, Vol. 1, § 2212. 


If defendants are introducing their machine in new territory, special services con- 
sisting of advertising, etc., can be furnished without subjecting the defendants to any 
claim that such services tended to lessen or eliminate competition, in a damage suit under 
the anti-trust laws. An allegation that defendants furnished special services, including 
advertising, the services of hostesses, and similar benefits, to selected customers and not 
to others, should be more particularly alleged by means of a bill of particulars. 

See Robinson-Patman Act annotations, Vol. 1, {| 2216. 


For plaintiff: John J. McLaughlin, Chicago, Ill; Chas. S. Evans, & Hugh N. Orr, San 
Francisco, California. 


For defendant: Arthur D. Welton, Jr., Winston, Strawn & Shaw, and James C. 
Leaton, Chicago, III. 


WatterR J. La Buy, Judge. 


Nature of Actton 


[Digest] The complaint filed herein con- 
tains three separate causes of action (a) a 
claim for infringement of Letters Patent of 


were to protect free competition. It has 
been held that such Act is valid and that 
Congress has the power to establish rules 
by which interstate commerce shall be gov- 
erned. | 


the United States; (b) a claim for damages 
arising under the anti-trust laws of the 
United States; and (c) a claim for damages 
for unfair competition. These claims are 
made against seven named defendants and 
three unidentified defendants. 

The defendants, The Kelling Nut Com- 
pany, The General Nut Company, The Susu 
Nut Company, Max J. Kelling and Robert 
S. Kelling, have filed their written motions 
herein for a bill of particulars and to strike 
as immaterial certain portions of said com- 
plaint. 


Motions With Reference to Anti-Trust Claim 


In suits with reference to the Sherman 
Act the objects and purposes of the Acts 
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(Northern Securities Co. v. United 
States, 193 U. S. 197.) It has also been held 
that the words “restraint of trade” does not 
embrace all those normal and usual con- 
tracts essential to individual freedom and 
the right to make which were necessary 
in order that the course of trade might be 
free. (United States v. American Tobacco 
Co., 221 U. S. 106.) The Clayton Act was 
intended to operate as a supplement to the 
Sherman Act and had as its purpose to 
strike down two forms of competition where 
the effect may be to substantially lessen 
competition or tend to create a monopoly 
in any line of commerce. The Robinson- 
Patman Act prohibits certain methods of 
competition which have the purpose or 
effect of injuring or eliminating competitions. 
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Allegations Listed 


The court has examined the allegations 
under the Anti-Trust claim set up in the 
complaint in order to determine whether 
the facts alleged tend to substantially lessen 
competition, or tend to create a monopoly, 
or which injure or eliminate competition. 
As facts thus tending, the plaintiff alleges 
that the defendants 


Agreement to Purchase Unpatented Supplies 
from Defendant Companies Alleged 


(1) unlawfully exacted from retail dealers 
throughout the United States an agreement 
to purchase from the respective defendant 
companies all unpatented and unpatentable 
supplies displayed and sold through the 
various machines supplied by the said com- 
panies respectively, in violation of U. S.C. A. 
Title 15, Section 14. 


Possible Effects of Allegation 


In the opinion of the court if such facts 
are proved upon the hearing of this cause, 
such facts will tend to substantially lessen 
competition, or create a monopoly, or tend 
to injure or eliminate competition, and such 
allegation will be allowed to stand, and the 
motion for a bill of particulars with refer- 
ence thereto is denied. 


Unlawful Discrimination Among Dealers 
as to Consideration Charged 


(2) unfairly and unlawfully discriminated 
among various dealers in the same and in 
different trade territories with respect to the 
consideration charged by the defendant com- 
panies of the same character, for the purpose 
and with the effect of destroying competi- 
tion by plaintiff. 


Attempt to Lessen Competition by Under- 
selling Plaintiff in Certain Territory 
Condemned by Anti-Trust Laws 


If the price fixed by the defendants for 
the purchase of machines sold by them is 
uniform, it may be lower than the price 
charged by plaintiff for its machines, with- 
out subjecting defendants to the charge of 
lessening competition, creating a monopoly, 
or injuring or eliminating competition. But 
a practice of underselling plaintiff in certain 
territory where plaintiff has an established 
business and maintaining a higher level of 
prices in other localities where competition 
with plaintiff or other companies is not so 
keen is a practice condemned by the Anti- 
Trust laws, and is a practice which may 
permit a remedy to plaintiff if such practices 
are established upon the trial of this cause, 
and a resulting damage to plaintiff is proved. 
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Motion to Strike Allegation Denied 


_ The motions to strike and for more par- 
ticulars with reference to this allegation are, 
therefore, denied. 


Types of Alleged Discrimination as to 
Prices Charged, etc., Listed 


(3) unfairly and unlawfully discriminated 
among various dealers in the same and in 
different trade territory with respect to 
prices charged, discounts allowed and bene- 
fits extended to users of machines for goods 
supplied by the respective defendant com- 
panies, including: 

(a) unwarranted price discriminations in dif- 
ferent trade territories; 

(b) unwarranted differences in discounts al- 
lowed to different dealers in the same and in 
different trade territories; 

(c) the allowance to some customers but not 
to all, of quantity discounts upon cumulative 
purchases of small quantities of merchandise 
over extended periods of time; 

(d) the furnishing of excessive free sample 
goods to some customers, but not to others; 

(e) the unwarranted and discriminatory re- 
funding to some customers but not to others or 
part or all of the consideration paid by them 
for the use of machines. by the issuance of 
eredit memoranda, by furnishing merchandise 
without charge, by cash refund, and/or by other 
artifices ; 

(f) the furnishing of special services including 
advertising, the services of ‘‘hostesses’’, and 
similar benefits, to selected customers, without 
extending such services and benefits to other 
customers in the same and different trade 
territories. 


Specification of Unwarranted Price Discrim- 
nations in Pill of Particulars Requested 


Considering the above in their order, sub- 
paragraph (a) contains an allegation “unwar- 
ranted price discriminations.” This amounts 
to a conclusion of the pleader. Different 
prices might be charged for the same article 
in different trade territories and still not 
tend to lessen or eliminate competition or 
create a monopoly. The differential in price 
might be justified by different conditions in 
the different trade territories, such as the 
difference between delivery in one territory 
and a “pick up” by the customer in another 
territory; a differential in freight rates in 
the different territories; and other instances 
might be cited. It, therefore, does not fol- 
low that different prices in different trade 
territories result in a violation of the Anti- 
Trust laws, but such difference may not be 
justified by any of the conditions which 
would lawfully permit a different price. 
Therefore, the plaintiff should specify in a 
bill of particulars what were the “unwar- 
ranted price discriminations’ in different 
trade territories. The allegation will not be 
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stricken as it will be considered in connec- 
tion with the bill of particulars. 


Motion to Strike (a) Denied—Bill of 
Particulars Allowed 


Motion to strike (a) denied, and motion 
for bill of particulars allowed. 


Proof of Facts Regarding Discounts by 
Plaintiff Must Be Specific 


Sub-paragraph (b) contains an allegation 
of “unwarranted differences in discounts.” 
This allegation also amounts to a conclusion 
of the pleader. Discounts may be proper 
where they are allowed uniformly as a trade 
practice such as a discount of 2% for pay- 
ment of an invoice if paid within a certain 
number of days after the date of the invoice 
and prior to the usual net payment of the 
invoice; but this trade discount must be 
uniform and extended to all customers. If 
the discount is based upon some circum- 
stance which is not uniform with all cus- 
tomers, such as a discount allowed by 
chance, by a lottery, because the customer 
sends in another customer, or if the dis- 
count is allowed not as a general trade 
practice but as a cover up means of a dif- 
ferential in price in a certain territory when 
not allowed in another, then such discounts 
may be held with other circumstances as 
tending to lessen or eliminate competition 
or to create a monopoly. The plaintiff is, 
therefore, entitled to prove any facts with 
reference to discounts but such claims should 
be specifically set forth so that the charges 
are not general, when the general charge 
may be legal or illegal as the specific facts 
may demonstrate. 


Motion for Bill of Particulars Regarding 
Sub-Paragraph (b) Allowed 


The motion for bill of particulars with 
reference to sub-paragraph (b) is allowed. 
Motion to strike same denied for same rea- 
son as under (a) above. 


Allowance of Quantity Discounts to Certain 
Customers Alleged 


Sub-paragraph (c) contains the allegation 
of “the allowance to some customers but not 
to all, of quantity discounts upon cumula- 
tive purchases of small quantities of mer- 
chandise over extended periods of time.” 


Bill of Particulars Referring to 
“Quantity Discounts’ Requested 


This allegation, if proved, is material to 
the charges of violation of the Anti-Trust 
laws as tending to lessen or eliminate com- 
petition or to create a monopoly. However, 
the phrase “quantity discounts” does not 
completely and adequately set up the situa- 
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tion. A bill of particulars with reference to 
this phrase should be filed by the plaintiff 
and in all other respects the sub-paragraph 
should stand. 


Language of Sub-Paragraph (d) Concerning 
Free Sample Goods Needs Clarification 


Under sub-paragraph (d) it is alleged that 
the defendants furnished excessive free 
sample goods to some customers, but not to 
others. The language of this paragraph 
requires clarification. The defendants could 
furnish free sample goods to some customers 
and not to others and this might or might 
not tend to lessen or eliminate competition. 
If the defendants were introducing ‘their 
machine in a new territory, the furnishing 
of free samples might be permissive, but the 
furnishings of free samples as a means of 
granting a differential in price to certain 
customers might tend to lessen or eliminate 
competition. 

The wording of this paragraph also is not 
clear. The defendants could not furnish 
“excessive free samples” to all of its cus- 
tomers, yet the sub-paragraph alleges that 
“excessive free samples” were furnished to 
some customers but not to others. The 
pleader probably meant that free samples 
were furnished to all customers but that a 
considerably larger amount of free samples 
were given to some customers than to other 
customers. This sub-paragraph should be 
clarified. 


Motion of Bill of Particulars Regarding 
Sub-Paragraph (d) Allowed 


The motion for bill of particulars with 
reference to this sub-paragraph is allowed. 


Discriminating Refunding of Consideration 
Paid to Certain Customers for Use 
of Machines Alleged 


Under sub-paragraph (e) the allegations 
refer to “the unwarranted and discriminat- 
ing refunding to some customers but not to 
others of part or all of the consideration 
paid by them for the use of machines, by the 
issuance of credit memoranda, by furnishing 
merchandise without charge, by cash re- 
fund, and/or by other artifices.” 


Sub-Paragraph (e) Allowed to Stand 


The court is of the opinion that subject to 
the bill of particulars directed to be filed by 
plaintiff with reference to price discrimina- 
tions and discounts that this sub-paragraph 
is proper and should be allowed to stand. 


Motion for Bill of Particulars to Strike 
Sub-Paragraph Denied 
The motions for a bill of particulars and 


to strike this sub-paragraph are, therefore, 
denied. 
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Furnishing of Special Services to Selected 
Customers Alleged 


Under sub-paragraph (f) the allegations 
refer to “the furnishing of special services 
including advertising, the services of ‘host- 
esses’ and similar benefits, to selected cus- 
tomers, without extending such services and 
benefits to other customers in the same and 
different trade territories.” 


Character of Special Services Should 
Be More Specific 


As above pointed out, where the defend- 
ants were introducing their machine in new 
territory, special services consisting of ad- 
vertising, etc. might be furnished without 
subjecting the defendants to any claim that 
same tended to lessen or eliminate competi- 
tion. Therefore, two constructions may be 
placed upon these services, and the plaintiff 
should more particularly allege the character 
of same so as to bring them within the 
charge of lessening or eliminating com- 
petition. 


Motion for Bill of Particulars Referring 
to Sub-Paragraph (f) Allowed 


Therefore, the motion for bill of particu- 
lars with reference to this sub-paragraph is 
allowed and motion to strike denied. 


Utilization of Equipment Owned by Defendant 
Companies to Further Violation of 
Anti-Trust Laws Alleged 


Under paragraph (4) allegations are made 
concerning the utilization of equipment, per- 
sonnel, resources and credit of each of the 
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defendant companies for aiding the other 
defendants to violate said Anti-Trust laws. 
_ This allegation is merely an allegation of 
joint operation by the various defendants 
and it will be allowed to stand. 


Motions Denied 


Motion for bill of particulars and to strike 
denied. 


Commingling of Stocks of Machines 
Under paragraph (5) allegations are made 
concerning the commingling of stocks of 
machines, parts and merchandise for the 
purpose as therein alleged. 


Motions Denied 


This allegation may stand, motion for bill 
of particulars and to strike denied. 


Allegation as to Damages Best Determined 
by Interrogatories 


Under Section X a general allegation of 
damages is made. The element of damage 
to the business of plaintiff is a matter of 
proof on she trial of this cause. Plaintiff 
might add that it lost customers, that its 
credit was destroyed, etc., but such allega- 
tions would not add to the allegations of 
damage when taken in connection with the 
other allegations in the complaint with ref- 
erence to plaintiff’s business. The question 
of damage can best be determined by inter- 
rogatories, by depositions or at the hearing 
of this cause. 


Motions as to Section X Denied 


Motion for bill of particulars and to strike 
said Section X both denied. 


[57,406] Federal Trade Commission v. David M. Weiss. 
In the United States Circuit Court of Appeals for the Second Circuit. No. 19728. 


Filed July 28, 1945. 


A Federal Trade Commission order, prohibiting a wholesaler of fur garments from 
accepting from sellers anything of value as a commission, brokerage or other compensa- 
tion for purchases of fur garments, made for such wholesaler’s own account, is affirmed. 

See Robinson-Patman Act annotations, Vol. 1, f 2214.344, 2214.346. 

A decree commanding obedience to a cease and desist order issued under the Clayton 
Act shall not be entered without regard to whether the respondent has violated the order. 
In order to enable the court to make such determination, the Federal Trade Commission 
is to act as Special Master to take evidence and report to the court. 

See Federal Trade Commission Act annotations, Vol. 2, {| 6125.476. 


Affirming Federal Trade Commission order in Dkt. 4240. 

For Federal Trade Commission: William T. Kelley, Washington, D. C. 
For respondent: Samuel S. Isseks, New York, N. Y. 

Tuomas W. SwAN and Harrie B. CHASE, United States Circuit Judges. 


Decree Affirming Order to Cease and Desist 
and Referring Proceeding to Federal Trade 
Commission as Special Master 


[A pplication for Enforcement of Order to 
Cease and Desist Filed] 


The Federal Trade Commission, petitioner 
herein, having filed in this court on March 
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12, 1945, its application for enforcement of 
an order to cease and desist issued by it on 
July 8, 1942, against the respondent David 
M. Weiss, in a proceeding before the said 
petitioner entitled “In the Matter of David 
M. Weiss, Docket No. 4240”; and said peti- 
tioner having certified and filed with its said 
application, as required by the Clayton Act, 
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a transcript of the entire record in said 
proceeding; and it having been agreed by 
and between counsel for petitioner and 
counsel for respondent that the disposition 
of this case shall be governed by the decision 
of this court in Federal Trade Commission v. 
Jack Herzog, et al., being case No. 19727 
upon the docket of this court; and the said 
matter of Federal Trade Comission v. Jack 
Herzog, et al., having been heard by this 
court on briefs and oral argument, and this 
court having thereafter fully considered the 
matter and having rendered its decision on 
July 16, 1945, affirming petitioner’s order to 
cease and desist therein and referring said 
proceeding to the petitioner as Special Master 
to hear and report to this court whether the 
respondents therein had violated the provi- 
sions of petitioner’s order to cease and desist: 


[Order to Cease and Desist Affirmed] 


Now, Therefore, It Is Hereby Ordered, 
Adjudged and Decreed that the aforesaid 
order to cease and desist herein be and it 
hereby is affirmed. 
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[Petitioner to Act as Special Master] 


And It Is Further Ordered, Adjudged 
and Decreed that no decree enforcing and 
commanding obedience to said order to 
cease and desist be entered unless and until 
the court shall determine that the respond- 
ent has violated said order to cease and 
desist; and for the purpose of enabling the 
court to make such determination it is Ordered 
that this proceeding be and it hereby is 
referred to the petitioner, as Special Master, 
to take evidence and report to the court with 
the evidence taken whether the respondent 
has violated the provisions of said order 
to cease and desist. 


[Court Retains Jurisdiction Pending 
Entry of Final Decree] 


The court retains jurisdiction in and of 
this proceeding pending its entry of a final 
decree upon petitioner’s aforesaid applica- 
tion for enforcement. 


[7 57,407] United States v. Klearflax Linen Looms, Inc. 
In the United States District Court for the District of Minnesota, Fifth Division. 


No. 429 Civil. September 6, 1945. 


An attempt by a manufacturer of linen flooring to monopolize government business 


under the General Schedule Contract, by refusing to sell its linen floor coverings to one 
of its distributors, who competed in bidding for government business under the General 
Schedule Contract, is a violation of the Sherman Anti-Trust Act. The fact that defendant’s 
monopoly of the linen flooring industry, as the sole manufacturer of such flooring in the 
United States, is not tainted with illegality does not justify a monopoly in restraint of 
trade. Nor does the fact that linen rugs are not a necessity militate against a wrongful 
attempt to monopolize any part of that commerce. The purpose of the Sherman Act is 
to establish a free market in any kind of goods in interstate commerce where competitors 
may have a free opportunity to compete. A refusal to sell, while it may be lawful per se, 
cannot be used in order to achieve an illegal result. The manufacturer should be restrained 
from monopolizing the sale of linen floor coverings to the government; from discriminating 
against customers on account of any attempt of such customers to bid on government 
contracts; from agreeing with any of its customers upon any price to be submitted on a 
bid on a government contract; from refusing to sell to any customer because of an attempt 
to bid on a government contract; and from agreeing with any customer to refrain from 
bidding for government business. The injunction should provide that a copy of the injunc- 
tion should be mailed by defendant to any customer who might be in a position to bid on a 
government contract. 


See the complaint, ] 54,040, and the Sherman Act annotations, Vol. 1, {| 1210.501, 1260.101. 


For plaintiff: Melville C. Williams and Urban A. Lavery, Special Assistants to the 
Attorney General, Washington, D. C., and Victor E. Anderson, United States Attorney, 
St. Paul, Minnesota. 


For defendant: Rollo F. Hunt and Hunt, Palmer & Hood, Duluth, Minnesota. 
GuNNAR H, Norppye, Judge. 


[Nature of Proceeding] 


Gunnar H. Norpzys, J.: This proceeding 
was instituted by the United States for in- 


{ 57,407 


junctive relief under Section 2 of the Sher- 
man Anti-Trust Act, 15 U.S. C. A. §2. 
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[Facts of Case] 


Klearflax Linen Looms, Inc., hereinafter re- 
ferred to as Klearflax, is the only manufacturer 
of linen rug material in the United States. Its 
principal place of business is in Duluth, Min- 
nesota. The linen rug material is manufactured 
from flax straw, generally in strips or rolls 
approximately 100 feet in length and from 26 
inches to 12 feet in width, For some years, 
Klearflax has set up a method or system of dis- 
tribution and sale of its linen rug rolls through 


distributors, jobbers, and certain retail stores . 


appointed in various cities of the United States. 
District sale representatives of the company are 
also located in cities, generally in which the 
principal distributors are located. The rolls of 
linen rug material are sold to the distributors, 
who cut them into required rug sizes and finish 
them by binding the cut edges and fringing 
them when necessary, The finishing of the rugs 
in this manner is not performed exclusively by 
Klearflax distributors, but since 1941 Klearflax 
has encouraged its distributors and certain other 
customers to fabricate the rug rolls into finished 
rolls, and thus relieve the factory of this work. 
However, Klearflax does some finishing of the 
rugs at the factory, and these rugs are sold to 
its customers, including distributors, jobbers, 
retail stores, and government agencies. 


The history of Klearflax’s monopoly in the 
manufacture of linen rugs is free from any 
Wrongful domination, illegal combination, or 
wrongful destruction of the business of other 
competitive manufacturers. Anyone is free to 
manufacture linen rugs, and Klearflax has no 
patent rights which enter into their manufac- 
ture, nor does it control any secret processes 
which enable it to be the exclusive manufac- 
turer. Neither does it appear that the amount 
of capital necessary to enter into the linen rug 
manufacturing industry is in any way prohibi- 
tive. It seems clear, therefore, that Klearflax’s 
singular position as the sole manufacturer of 
linen rugs is not due to any baleful practices 
on its part. 

It does appear that linen rugs have some 
unique features which render them distinctive 
and probably more durable for certain uses 
than other floor coverings. They are reversible. 
easily cleaned, moth-proof, and they will not 
burn, except superficially by reason of lighted 
cigarettes being dropped upon them, Rugs of 
other material, however, are in active competi- 
tion with Klearflax’s product, and undoubtedly 
there are rugs other than linen rugs which, to 
some degree, at least, possess the same distinc- 
tive qualities referred to. However, it is evi- 
dent that linen rugs are in demand by hotels, 
office building, and public buildings. It appears 
that the total amount of Klearflax’s annual pro- 
duction approximates in volume one million dol- 
lars, and is less than one-half of one per cent 
of the total rug business in the entire nation. 


The Procurement Division of the Treasury 
Department of the United States usually adver- 
tises for bids on finished linen rugs once or 
twice a year. The name, address, and contract 
price of the successful bidder are published in 
what is termed a ‘‘General Schedule’’ issued by 
the Treasury Department and circulated to all 
Federal executive departments and agencies in- 
terested in purchasing linen rugs. Any depart- 
ment or agency of the Government may then 
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order finished linen rugs from the successful 
bidder at the contract price reflected therein. 
Such contract is generally referred to as the 
“General Schedule Contract.’’ From 1934 until 
April 1, 1944, Klearflax was the only bidder on 
the General Schedule Contract let by the Pro- 
curement Division for the purchase of linen rugs 
by the various Federal agencies. While the 
amount of the General Schedule Contract is only 
about five per cent of the total annual business 
of Klearflax, the amount of government business 
which comes to the holder of the contract totals 
approximately thirty per cent of Klearflax’s an- 
nual production. Moreover, the government busi- 
ness which comes to the successful bidder is 
usually handled on the prices reflected in that 
contract. Hence, the higher the bid on the Gen- 
eral Schedule, the higher the return to the suc- 
cessful bidder on the other government business 
which comes to it. 

As hereinbefore stated, the distributors ap- 
pointed by Klearflax were located in various 
cities throughout the United States. A certain 
area adjacent to the distributor’s place of busi- 
ness was considered to be the territory where 
it should operate, but apparently the assign- 
ment of territory in this regard was not rigid. 
Each distributor received a discount from Klear- 
flax of 20 per cent, plus 5 per cent, and an addi- 
tional 5 per cent in the event of payment within 
10 days. Jobbers usually buy their Klearflax 
rugs from distributors, and receive a less dis- 
count than the distributors receive from the 
manufacturer, There were no restrictions placed 
upon the distributors, jobbers, or retail stores 
in selling Klearflax products to governmental 
agencies. So far as the evidence indicates, they 
were also permitted, not only to sell to any 
government agencies, but to enter a bid on the 
General Schedule Contract. 

Fioor Products, Inc., is located in Chicago, 
Illinois, and has been a distributor of Klearfiax 
products since 1938. In 1942, it became a duly 
appointed distributor of linen rugs, with its 
territory in general in the so-called Chicago 
trade area. Since 1942, as such distributor, 
Floor Products purchased rug rolls from Klear- 
flax and did the necessary fabricating or finish- 
ing so as to be enabled to deliver the finished 
rugs to its customers. In 1943, it purchased 
floor coverings from Klearflax totaling some 
$32,000 and was the sixth in volume of the 
eleven distributors who were buying Klearflax 
during that year. The demand for linen rugs 
far exceeded the supply made available by 
Klearflax, and in 1942 Klearflax adopted a so- 
ealled allocation system, The total shipments 
for the ensuing year were estimated, and the 
Eastern division of the United States was to 
receive 45 per cent, the Central division 30 per 
cent, and the Western division 25 per cent. 
These percentages were not broken down among 
the distributors, but it would appear that in 
1943 a rough estimate or approximation was 
made out as to the probable amount of mer- 
chandise each distributor would receive. How- 
ever, Klearflax made no commitment to any 
distributor, though it fairly appears that it 
attempted to allow for allotment for the year 
1941 about the same volume of merchandise 
which the particular distributor had received 
during the year 1943. 

Early in February, 1944, Floor Products, 
without the knowledge of Klearflax, entered its 
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bid on the General Schedule Contract for linen 
rugs for the period from April 1, 1944, to Octo- 
ber 1, 1944, Klearflax also bid. The bid of 
Floor Products was about 4 per cent less per 
square yard than that of Klearflax. Floor Prod- 
ucts also offered a discount of 2 per cent upon 
payment in 30 days. No discount was offered 
by Klearflax. It was on March 2, 1944, that 
Klearflax learned that Floor Products had sub- 
mitted a lower bid on the General Schedule Con- 
tract. Immediately attempts were made by it to 
get Floor Products to withdraw its bid. It 
suggested to Floor Products that its bid should 
be withdrawn and advised Mr. Gronenberg, 
President of Floor Products, to telegraph the 
Procurement Division that its bid was with- 
drawn, Floor Products was informed by Klear- 
flax that no distributor had ever bid on the 
General Schedule Contract before; that it was 
the private business of Klearflax; and that it did 
not want any interference with that line of busi- 
ness. It offered Floor Products a substantial 
increase in its monthly allotment if the bid 
were withdrawn. Yielding to the insistence of 
Klearflax, Floor Products notified the Procure- 
ment Division in writing that its bid was with- 
drawn. However, Floor Products was notified 
by the Procurement Division that the bid could 
not be withdrawn without sufficient reason, and 
upon being so informed Floor Products imme- 
diately conferred with Klearflax and advised it 
of the position taken by Procurement. There- 
upon, Klearflax sought to induce Floor Products 
to wire the Procurement Division that it had 
made a mistake and had bid on Scandia rugs, 
which is a cheaper grade of floor covering mate- 
rial manufactured of linen and cotton. In some 
way, the suggestion that Floor Products had 
made a mistake came to the attention of Mr. 
Ballard, one of the officials of the Procurement 
Division, and upon inquiry as to whether its 
bid was on all-linen or Scandia rugs, Mr. Gro- 
nenberg replied that the bid of Floor Products 
was on all-linen rugs. Thereafter, Floor Prod- 
ucts refused to go through with the attempted 
cancellation of its bid. Although Klearflax knew 
that Floor Products bid on linen rugs and that 
no mistake had been made, it attempted to get 
Floor Products to cancel its bid on the subter- 
fuge that a mistake had been made. When 
Floor Products refused to be a party to that 
scheme, Klearflax attempted to get Floor Prod- 
ucts to advise Procurement that it could not 
go forward with its bid because it had been 
advised by Klearflax that sufficient delivery 
could not be obtained. When it appeared that 
Floor Products refused to go forward with the 
suggested cancellation on the grounds urged by 
Klearflax, the latter set out on a concerted plan 
and scheme to ‘“‘freeze’’ Floor Products out of 
the government business by refusing to sell it 
any linen floor coverings. On March 8, 1944, 
Floor Products sent to Klearflax an order for 
certain rolled goods, anticipating the granting of 
the contract by Procurement and notifying 
Klearflax that this order would have the re- 
quired government priority. No response was 
made to this order by Klearflax until about 
March 18, 1944. Then, notwithstanding that, a 
short time prior thereto, Klearflax had promised 
Floor Products that it would make a substantial 
increase in its monthly volume if it would only 
cancel the contract, it wrote Floor Products 
as follows: 
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“Production problems here are such that it 
is just impossible for us to predict whether 
or not we could ever fill this order for you.”’ 


A copy of this letter was sent by the General 
Manager of Klearflax to its Chicago sales repre- 
sentative with the following notation: 


“Tf Gronenberg calls you, remind him that 
he still has a chance to take care of things 
for us if he now changes his mind.’’ 

And to the representative at Washington, D. C., 
who had had negotiations with Mr, Ballard of 
Procurement, the following notation appeared: 


“Gronenberg still refuses to play ball with 
us so perhaps this letter may get him to 
change his mind. I do hope he does before 
April ist so that Ballard can make the neces- 
sary changes in the Schedule.”’ 


It is quite apparent from the correspondence 
that Klearflax had not given up hope to get a 
successful cancellation of the contract and 
sought to achieve that end by notifying Floor 
Products that no delivery could be promised on 
the merchandise necessary to fill the government 
order. The General Schedule Contract was for- 
mally awarded to Floor Products on March 25, 
1944, and when Klearflax learned of that fact, 
it definitely decided that no further merchandise 
should be delivered to Floor Products, either 
for the purpose of filling the government con- 
tract or for civilian use. On April 4, 1944, the 
General Manager of Klearflax wrote to its East- 
ern representative as follows: 


“Find out from Ballard just what steps he 
will have to go through when he finds out that 
Floor Products cannot deliver on their bid. 

“Ballard may then want to give the bid to 
Klearflax, who was the next highest bidder, or 
he may want to call for new bids entirely.’’ 


Klearflax made no deliveries of rug material 
whatsoever to Floor Products in the month of 
April, 1944. Material approximating $500 in 
value was delivered in the month of May; none 
was delivered in the month of June; and an 
order totaling $14.78 was delivered in the month 
of July. In that Floor Products could not buy 
any material from Klearflax, serious delays were 
occurring in the deliveries under the General 
Schedule Contract, and it attempted to obtain 
Klearflax material from the various distributors 
throughout the United States. It asked them to 
fill the General Schedule orders in their particu- 
lar areas at the same prices Floor Products was 
to receive under the General Schedule Contract; 
that is, the deliveries under the contract would 
require Klearflax rugs to be shipped to various 
parts of the United States to supply govern- 
mental agencies, and the distributors in the 
particular areas were asked to fill the orders 
at the same price that Floor Products was to 
receive under the contract. Several distributors 
replied, either accepting the offer or asking for 
further details, When Klearflax learned of the 
attempt of Floor Products to fill the govern- 
ment contract in this way, its General Manager 
wrote to one of the distributors as follows: 


““Gronenberg did not come to us at all about 
any additional allotment for this government 
business and so far I have refused to give him 
any. We have had several talks about it and 
Gronenberg knows definitely that he is not 
going to get any Klearflax from us to fill those 
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Schedule orders so now he is trying to get 


it Jom our other distributors. 
* * 


““My plan is to definitely freeze Floor Prod- 
ucts out of this government business with 
the hope that the General Schedule bid will 
then be given back to us at least by next Sep- 
tember Ist. 


“Before the next bids go in, I will notify 
all of our distributors that we intend to keep 
this small amount of government business 
direct and ask their cooperation by not bid- 
ging on it. I believe all of them will do that 
or us. 


“‘So please ask Nesbitt (of Coast Carpets) to 
tell Floor Products that they would rather use 
their allotment in their own territory on their 
own orders. 

* * * 


“* * * Keep in mind that we will not in- 
crease any distributor’s allotment to take care 
of any of this business for the Government.” 


Other distributors were informed by Klearflax 
of its refusal to sell Floor Products and their 
cooperation was requested. It followed, there- 
fore, that no distributor would accept any of 
Floor Products’ orders, and the latter’s attempt 
to obtain merchandise in this manner so as to 
carry out its contract with the Government 
proved abortive. Thereafter, Klearflax returned 
all the orders that had been sent in by Floor 
Products with a letter of transmittal ironically 
stating the reason for its inability to fill the 
orders as follows: ‘‘It is too bad that our pro- 
duction is so limited this year.’’ 


During the latter part of June, 1944, the Navy 
Department communicated direct with Klearflax 
with respect to the delay which had taken place 
in filling its priority orders with Floor Products. 
These orders had been entered through the Pro- 
curement Schedule. It was about this time that 
the government investigation entered into the 
situation. The Procurement Division complained 
to Klearflax with reference to its failure to sell 
Floor Products and insisted that it could see 
no reason why Klearflax could not make avail- 
able to Floor Products the production that it 
must have contemplated when Klearflax entered 
its bid on the government contract. These nego- 
tiations led to a plan whereby Klearflax finally 
agreed to fill the orders under the General 
Schedule Contract, but refused to make any 
deliveries direct to Floor Products, It insisted 
on doing the fabricating of the rug rolls at the 
mill and required that all orders should be 
shipped direct, It further required Floor Prod- 
ucts to pay in advance of each shipment the 
amount due it. Its entire attitude indicated an 
intention to make it as difficult for Floor Prod- 
ucts as possible, and in reluctantly filling the 
government orders it was not actuated by any 
change in its determination to drive Floor 
Products out of the General Schedule Contract 
business. The honoring of Floor Products’ orders 
under the General Schedule Contract from April 
lst to October 1, 1944, was carried on as indi- 
cated, and apparently this contract has been 
fully executed. 

During August, 1944, the Procurement Divi- 
sion requested bids from Klearflax and Floor 
Products on the ensuing General Schedule Con- 
tract to be let for the period of October 1, 1944, 
to September 30, 1945. Both parties entered bids 
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and the contract was again awarded to Floor 
Products as the lower bidder. When Kiearflax 
learned that Floor Products had been success: 
ful again in obtaining the General Schedule 
Contract, it did not state or indicate that it 
would refuse to sell products to Floor Products, 
but in carrying out its plan to freeze the latter 
out of the General Schedule Contract business, 
it removed Floor Products as a distributor and 
designated it as a jobber. It appears that a 
jobber cannot buy direct from the mill, but is 
limited to buy Klearflax products from a dis- 
tributor. -It is not accorded the same discount 
which is allowed the distributor and it cannot 
buy rolled goods. The fabricating or finishing 
of the rolled goods is done by the distributors, 
and the jobber buys the finished line of floor 
covering material. Obviously, its status as a 
jobber places it in a less favorable position to 
compete successfully with Klearflax or the other 
distributors on the General Schedule Contract. 

While there is some dispute in the evidence 
as to the response which Floor Products in its 
status as a jobber received from the distributors 
in endeavoring to purchase Klearflax rugs from 
them, it does appear that, after the complaint 
herein was filed on November 24, 1944, Floor 
Products has been able to buy Klearflax rugs 
from the distributors, and in part, at least, has 
been able to fill the orders under the General 
Schedule Contract. In October and November, 
1944, however, it sent some 13 or 14 orders to 
Klearflax direct, which were returned with di- 
rections to Floor Products to place its orders 
through regularly designated distributors. De- 
lays occurred in filling orders under the General 
Schedule Contract, and some 15 orders were 
cancelled by the Navy in December, 1944. It 
is not clear whether the delay was due to the 
lack of cooperation on the part of the distribu- 
tors and Klearflax, or from Floor Products’ at- 
tempt to have orders filled at the mill, as it was 
authorized to do before it had been demoted to 
a jobber. Probably both factors contributed to 
the delay. 


[Defendant’s Actions Restrained Competition; 
Contentions of Defendant] 


It is evident from the factual picture herein 
that Klearflax sought to monopolize the sale 
of linen rugs in interstate commerce to the 
United States under the General Schedule 
Contract. Not only did it set out to prevent 
Floor Products from competing with it, but 
it also successfully dissuaded other distrib- 
utors, jobbers, etc., from bidding on this 
government contract. Klearflax, having a 
monopoly in the manufacture of linen rugs, 
had the power, and exercised it, so as to 
restrain any competition between itself and 
the distributors for this government busi- 
ness. Moreover, its actions directly tended 
to restrain any competition as between the 
distributors for such business. No other 
distributor, in light of Klearflax’s attitude, 
would have had the temerity to make a bid 
on the government contract. But it is 
urged by the defendant that Floor Products 
was not its competitor, and neither was any 
distributor. It asserts that it could sell or 
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refuse to sell its products to any one or all 
of its customers, and that it had the inher- 
ent right to select its own customers. It 
points out that Floor Products could not 
fill either the first or second government 
contract of 1944 with merchandise that 
Floor Products had on hand, but that this 
distributor had to depend on the merchan- 
dise which it could obtain from Klearflax 
in order to carry out its contract with the 
Government. It emphasizes that Floor 
Products had no contract or other enforce- 
able right whereby it could require the de- 
livery of any specified amount of linen rug 
material from Klearflax. Therefore, it 
earnestly contends that Floor Products was 
not a competitor, either actual or potential, 
and unless it was a competitor it must fol- 
low that competition was not stifled or 
crushed by any of the acts complained of 
herein. In support of its position, Klear- 
flax asserts that it could abolish all of its 
distributors and jobbers and handle its own 
sales without violating the Sherman Act; 
that it created the present system of dis- 
tributors and jobbers as an outlet for its 
merchandise, and it must follow that it 
could therefore abolish the entire system or 
any part of it without liability under the 
Sherman Act. It takes the position that, if 
in order to enhance its own returns, it re- 
stricted or curtailed its sales to one who 
intended to encroach on the business of a 
lucrative customer, it in no way ran afoul 
of Section 2 of the Sherman Act, but was 
pursuing a perfectly lawful business prac- 
tice. 


[Attempt to Eliminate Competition 
Established by Defendant’s 
‘Activities | 


The contentions of the defendant pose 
some difficult questions and it may well be 
that they are not free from doubt. After 
considerable reflection and consideration, 
however, the Court is of the opinion that 
Klearflax’s position and contention that 
Floor Products was not a competitor for 
the business contained in the General 
Schedule Contract should not be sustained. 
At the outset, it seems necessary to empha- 
size that, in order to obtain a market for 
its product, Klearflax set up a nation-wide 
plan whereby it would be enabled to enjoy 
the Nation’s market. It designated dis- 
tributors and jobbers in most of the large 
cities in the United States. The greater 
part of the finishing of rugs was done by 
the distributors at Klearflax’s request, and 
a large bulk of the business in the sale of 
linen rugs entered into the channels of in- 
terstate trade. No restrictions or limita- 
tions were placed on the distributors with 
respect to sales to the Government. In 
fact, they were urged to obtain Army and 
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Navy orders outside of the General Sched- 
ule Contract. Prior to Floor Products’ 
bidding on the General Schedule Contract, 
there was no indication from Klearflax that 
such business was exclusively reserved to it. 
Floor Products, therefore, was fully au- 
thorized, not only to sell to any agency 
of the Government, but likewise to enter its 
bid on the General Schedule Contract. It 
must be remembered that Floor Products 
was not a mere sales representative, but 
it purchased outright the rug rolls from 
Klearflax, finished them, and thus became 
the sole vendor of such material and could 
sell to any vendee except as it may have 
impliedly agreed to limit its activities to 
the so-called Chicago area. This latter re- 
striction, however, did not pertain to gov- 
ernment sales. True, it is not contended 
that Floor Products was not a competitor 
as to merchandise which it had bought 
and paid for. Klearflax relies exclusively 
on the proposition that, because Floor 
Products had to depend on Klearflax’s fur- 
nishing the necessary merchandise with 
which to fill the contract with the Procure- 
ment Division and could not enforce any 
¢ontract or other right to such necessary 
merchandise, it must follow that Floor 
Products was not a competitor for this 
business. However, it is clearly established 
that the only reason that Klearflax refused 
to sell Floor Products the normal and usual 
amount of merchandise, which it would 
have sold to it during 1944, was for the 
very reason that Floor Products was a 
competitor. When Klearflax insisted that 
Floor Products must wire Procurement and 
cancel its bid, it did so because it con- 
sidered Floor Products as a competitor for 
this business.- Moreover, when Klearflax 
obtained the cooperation and agreement of 
certain other distributors to refrain from 
selling Floor Products, so as to cripple the 
latter in its attempt to fill the contract, it 
did so because it deemed Floor Products 
to be its competitor. It is conceded that 
both companies were sellers of linen floor 
covering material. Realistically considered, 
therefore, all that Klearflax did to freeze 
out Floor Products from the government 
business was to destroy this unexpected 
competition. They were both seeking this 
government business, and Klearflax was de- 
termined that Floor Products should not 
obtain it. Were it not for the acts of Klear- 
flax, it is entirely probable that Floor 
Products could have obtained the coopera- 
tion of other distributors and thereby ob- 
tained sufficient rug material with which to 
carry out the contract. While it is true 
that most of the distributors probably had 
insufficient merchandise on hand with which 
to fill any substantial orders which may 
have been forthcoming from Floor Prod- 
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ucts and that they had to depend on Klear- 
flax as their source of supply in this regard, 
it seems indisputable that Klearflax made 
it clear to the distributors that they should 
refrain from giving any assistance to Floor 
Products in its attempt to comply with this 
government bid. Klearflax’s activities with 
reference to the other distributors were all 
directed to its plan to make it impossible 
for Floor Products to carry out its contract. 


[Removal of Competitor To Obtain Monopoly 
Not Countenanced by Law, Cases Cited] 


It is no answer to say that competition 
depended on Klearflax’s will, and therefore 
there could be no unfair competition. The 
law will not countenance the attempted re- 
moval of Floor Products as a competitor 
if the removal was actuated solely by a 
plan and scheme to obtain an unlawful 
monopoly. The views enunciated in Fed- 
eral Trade Commission v. Beech-Nui Packing 
Co., 257 U. S. 441, are helpful. There, 
Justice Holmes dissented from the majority 
opinion and held that there could be no 
competition when the Beech-Nut Packing 
Co. had a monopoly of its own goods with 
the full assent of the law; in other words, 
that competition depended entirely upon 
the will of the producer of Beech-Nut prod- 
ucts. This view, however, was not the 
view of the majority of the court, and not- 
withstanding the monopoly which the de- 
fendant enjoyed, certain of its customers 
were held to be competitors even though 
their supply depended on the will of the 
defendant, and the court refused to uphold 
any contracts or combinations, express or 
implied, which unduly hindered or obstructed 
the free and natural flow of commerce in 
the channels of interstate trade. In United 
States v. Aluminum Co. of America, et al., 
2 Cir., 148 F. 2d 416, it appeared that Alcoa, 
one of the defendants, was the sole supplier 
of aluminum ingots. However, it was held 
to be a competitor with the fabricators of 
aluminum sheets who bought ingots from 
Alcoa. Both Alcoa and the fabricators 
were manufacturers of aluminum sheets. 


{Right of Distributor To Carry on Business 
Free From Monopolistic Limitations] 


Nor will it avail the defendant to urge 
that it could discharge all distributors and 
jobbers and draw to itself the entire sales 
of its product. That situation is not now 
present. We are confronted with a situa- 
tion where the products of Klearflax are 
flowing through the channels of interstate 
commerce by the efforts and sales of dis- 
tributors, jobbers, and others. As long as 
that system of interstate distribution exists, 
no one can wrongfully monopolize that 
trade, and the monopoly which Klearflax 
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rightfully enjoys as a manufacturer cannot 
be utilized for any illegal purpose. Klear- 
flax has requested and used the aid of 
others in the distribution of its product, 
and as one of such distributors Floor Prod- 
ucts had a right to carry on its business 
as a Seller of linen floor coverings in in- 
terstate commerce free from any monopo- 
listic limitations. While Klearflax can 
select its customers and can refuse to sell 
to those with whom it does not desire to 
do business, it cannot refuse to sell if its 
design and purpose is to establish a wrong- 
ful monopoly. The prevention of competi- 
tion herein was to enable Klearflax to fix 
a price for its linen rugs to the Government 
—a price that was higher than that charged 
to any distributor, jobber, or even to cer- 
tain retail department stores. 


[Monopoly in Restraint of Trades by 
Defendant Wrongful | 


The fact that Klearflax’s monopoly as the 
sole manufacturer is not tainted with ille- 
gality does not justify a monopoly in re- 
straint of trade. Klearflax is not now being 
attacked as a monopoly in the manufacture 
of rugs. The action herein is solely directed 
to its attempted monopoly to restrain the free 
flow of commerce in interstate trade. Nor 
does the fact that linen rugs are not a neces- 
sity militate against a wrongful attempt to 
monopolize any part of that commerce. The 
purpose of the Sherman Act is to establish 
a free market in any kind of goods in inter- 
state commerce where competitors may 
have a free opportunity to compete. The 
attempt of Klearflax, therefore, in light of 
the facts herein, to monopolize any part of 
such trade by refusing to sell, is wrongful. 
It is urged that Klearflax has a right to 
draw to itself any business which will en- 
hance its own returns, but its acts were not 
directed to any legitimate business venture 
to enhance its own business, but rather was 
a designed attempt to monopolize the gov- 
ernment business under the General Sched- 
ule Contract. In other words, it was not a 
legitimate business practice to attain a law- 
ful end. A refusal to sell, while it may be 
lawful per se, cannot be used in order to 
achieve an illegal result. 


[Linen Rugs Preferred by Government] 


Undoubtedly, linen rugs compete with 
other floor coverings which are available on 
the market and widely distributed, but the 
evidence does establish that Klearflax rugs 
are unique and distinctive. It is not with- 
out significance that the General Schedule 
Contract lists linen rugs separately from 
other floor coverings, and the government 
demand indicates their desirability, particu- 
larly for public buildings. It is quite evi- 
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dent that the Government prefers them for 
certain uses over other types of rugs and 
considers them as possessing certain dis- 
tinctive advantages in government use which 
differentiate them from other floor covering 
material. 


[Patterson Case Cited] 


. Reference is made by Klearflax to the 
language in Patterson v. United States, 6 Cir., 
222 F. 599, wherein it was pointed out by 
the court that to successfully make a sale 
or sales to one or more purchasers could 
not result in a monopoly merely because 
the unsuccessful party or parties were ex- 
cluded from the sale; that is, where there 
could be only one common occupation, by 
the very circumstances there could be no 
monopolization. This may be true, because 
competition necessarily contemplates that 
the successful vendor is to obtain the busi- 
ness that both the competitors seek, and a 
monopoly cannot be spelled out from such 
competitive practices. In the Patterson case, 
the court took pains to emphasize that to drive 
out all competitors by unfair and illegal means 
so that they could not compete constituted 
a monopoly, stating (p. 620): 

“But, though but one competitor can make 
a sale, all competitors can enjoy the free oppor- 
tunity of approaching each and every prospec- 
tive purchaser on equal terms, with the chance 
of making a sale if he:can persuade him to buy. 
For one competitor to exclude all or substan- 
tially all other competitors from such opportu- 
nity—i. e., drive them from the field of freely 
offering their goods, so as to have that field to 
himself—is to monopolize according to the legal 
and accurate sense of the word.’ (Italics sup- 
plied.) 


And at page 650: 


‘“‘* * * One competitor has the right to try to 
sell by fair means all of his goods that he can, 
and if the effect of his selling is to drive another 
competitor out of the field he is not to blame. 
But it is wrong for one competitor to want to 
drive another competitor from the field by un- 
fair or illegal means, and to take steps to that 
end, so that he may have the field free from 
such competition and thereby be enabled to sell 
his goods.” (Italics supplied.) 


[Government’s Business To Be Classified 
as Interstate Commerce] 


It seems obvious that a distinction must be 
made between the making of a sale or sales, 
thus drawing to the successful seller the 
customers involved, and a studied attempt 
to exclude others unfairly by making it im- 
possible for them to compete and thus pre- 
vent them from dealing in a free market. 
The mere fact that the Government is only 
one customer should not change the princi- 
ples enunciated. The business of the Gov- 
ernment in buying linen rugs under the 
General Schedule Contract extends from 
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coast to coast, and it has amounted to ap- 
proximately thirty per cent of defendant’s 
annual production. Certainly, it must be 
classified as a part of interstate commerce, 
which fairly comes within the purview of 
the Sherman Act in that regard. 


[Defendant’s Reason for Refusing Floor 
Products Merchandise Not in 
Good Faith] 


The defendant asserts that it was justified 
in refusing Floor Products any merchandise 
with which to fill the government contract 
because it had failed to make any arrange- 
ment for an allocation of the merchandise 
necessary to fill this government order. It 
may be pointed out in passing, however, 
that Klearflax must have contemplated an 
allocation of the necessary products with 
which to fill these very orders, because it 
had bid on the General Schedule Contract. 
But that aside, it appears that Klearflax, in 
carrying out its plan and scheme to drive 
Floor Products out of this government busi- 
ness, refused to deliver the normal and usual 
amount of linen floor coverings that Floor 
Products would have received in the normal 
and usual course of its business in 1944, and 
its refusal to honor Floor Products’ orders 
during this year was a part and parcel of its 
illegal plan and scheme. The delivery in 
1944 of substantially the same amount of 
rug rolls that it had received in 1943 would 
have enabled Floor Products to take care 
of substantially all of the listed orders un- 
der the General Schedule Contract, but not 
the other government business which gen- 
erally comes to the successful bidder. Floor 
Products’ bid on the General Schedule Con- 
tract totaled about $37,000. The amount of 
its purchases from Klearflax in 1943 totaled 
$32,702.46. The refusal of Klearflax during 
the months of April, May, and June, 1944, 
to deliver any substantial amount of mer- 
chandise to Floor Products, on the pretext 
that no arrangement had been made for an 
allotment to fill the government orders, was 
not in good faith. Its concern was not that 
Floor Products had made no arrangements 
for merchandise for the Government’s or- 
der, but it was apprehensive that the deliv- 
ery of any merchandise might cause a failure 
of its plan to drive Floor Products out of 
this business. 


[Continuance of Monopoly Plan Evidenced] 


Reference is made to the fact that the first 
General Schedule Contract was finally filled 
through the cooperation of Klearflax and 
that now the distributors are selling to Floor 
Products under the same arrangement which 
is accorded to any jobber. But the belated 
aid given Floor Products in July, 1944, was 
in no way attributable to a change of heart 
or abandonment of Klearflax’s plan to mo- 
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nopolize. It was the result of the inter- 
vention of thesNavy Department and the 
Investigation of the Government. That 
Klearflax is continuing in its plan to pre- 
vent any distributor from competing with it 
in the government business was strikingly 
evidenced by its demotion of Floor Prod- 
ucts to the status of a jobber as soon as 
it learned that Floor Products had been 
awarded the second government contract. 
Various reasons are assigned by Klearflax 
as the basis for such action, but they are 
specious. Undoubtedly, the insistence of 
Floor Products in again bidding on the gov- 
ernment contract and the cooperation that 
Mr. Gronenberg has evidently given to the 
Government in the present suit has resulted 
in a strained business relation between the 
two concerns. But if Floor Products had 
not bid on the second government contract, 
there is every reason to believe that it would 
have remained a distributor. First, Klear- 
flax tried to freeze Floor Products out of 
the government business by refusing to sell 
it merchandise; then by obtaining the co- 
operation of the other distributors so that 
they would not sell Floor Products; and 
finally by reducing it to a jobber and thus 
making it exceedingly difficult, if not im- 
possible, for it to continue as a competitor. 
While it can be argued that the Government 
is receiving some merchandise from the 
competitor whom the defendant sought to 
eliminate, the entire facts and circumstances 
unerringly point to the continuance of 
Klearflax’s plan and scheme to attempt to 
monopolize this business. Certainly, such 
plan and scheme continued up to the time 
that this action was commenced. 


[Sherman Act Should Be Liberally Construed] 


Substantially all of the decisions arising 
under the Sherman Act stress the necessity 
of appraising the particular facts and cir- 
cumstances of each case in light of the pur- 
poses of the Act. It is generally indicated 
that the Act should be liberally construed, 
having in mind its beneficent purposes for 
the public weal. If, as stated in United 
States v. Whiting, 212 F. 466, at 478, “An 
attempt to monopolize means an attempt to 
get control of the industry in which the 
defendant is engaged ‘by means which pre- 
vent other men from engaging in fair com- 
petition with him,’” and if, as stated in 
Peto v. Howell, 101 F. 2d 353, at page 358, 
“Monopoly is the acquisition of something 
for one’s own self, not necessarily the whole 
of a given commodity, or the whole com- 
merce therein but control, at least, of a part 
thereof sufficient to constitute withholding 
from the public the right to deal therein in 
an open market,” then it would seem that 
the undisputed facts herein establish a vio- 
lation of the Sherman Anti-Trust Act. It 
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seems too clear for argument that Klearflax 
attempted to exclude Floor Products from 
the opportunity of doing business with the 
Government on its General Schedule Con- 
tract; that is, monopolizing according to 
National Biscuit Co. v. Federal Trade Com- 
mission, 299 F. 733, 738, wherein the court 
defined monopolizing as follows: “It is the 
exclusion of others from the opportunity of 
doing business that is regarded as monopo- 
lizing.” 


[Consideration as to Civilian Business 
Important} 


Perhaps the more troublesome question 
arises when the extent of the relief to be 
granted is considered. While Klearflax’s 
conduct in attempting to drive Floor Prod- 
ucts out of the government business referred 
to was most high-handed and indefensible, 
there are some practical aspects of the situa- 
tion which should not be overlooked. The 
demands of the Government for Klearflax 
products at this time are abnormal and they 
probably will soon subside. Under normal 
conditions, Klearflax must depend largely 
on civilian business for its outlet. Civilian 
business cannot be entirely ignored at the 
present time or Klearflax may find itself 
without any customers upon which to ex- 
pand its postwar business. It fairly appears 
that Klearflax’s allocation of merchandise to 
its distributors was arranged with this pur- 
pose in mind. If there had been no wrong- 
ful attempt to monopolize, and Klearflax had 
delivered to Floor Products during the year 
1944 the normal amount of merchandise 
which it would have received in the ordinary 
course of business, but limited Floor Prod- 
ucts accordingly, notwithstanding that it was 
a successful bidder on the General Schedule 
Contract, it is to be doubted that Floor Prod- 
ucts would have had any cause to complain 
or that any wrongful stifling of competition 
would have occurred by reason of such 
limitation. Klearflax had the right to so dis- 
tribute its output that it was allocated equi- 
tably to its dealers, and if one dealer could 
obtain a large contract and thereby substan- 
tially exhaust Klearflax’s supply, this might 
not only be detrimental to the other distrib- 
utors, but might injure Klearflax’s civilian 
business, which should be cultivated and 
maintained. The suggestion that Klearflax 
was a bidder on the government contract in 
1944 and thus must have had available, or 
facilities to make available, sufficient mer- 
chandise to fill the orders contemplated, 
and the Government’s contention that such 
merchandise should have been made ayvail- 
able to the successful bidder regardless of 
the amount, may not offer a practical solu- 
tion. In years to come, Klearflax may not 
always be a bidder, and even though it con- 
tinues to be a bidder, the allocation to one 
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distributor of merchandise far in excess of 
that which would be allocated to the other 
distributors, may disrupt its entire system 
of distribution and cause neglect of certain 
civilian business. It would seem that Klear- 
flax has the right to expect its distributors 
to further their civilian business in the par- 
ticular areas where they may be located. It 
does not appear that Floor Products neces- 
sarily neglected its civilian business because 
it centered its attention on the government 
contract in 1944. That situation may not 
apply to other distributors who are the sole 
source of supply of Klearflax’s products in 
their particular areas; that is, there were 
other distributors in the Chicago area be- 
sides Floor Products. But this may not be 
true in other areas where distributors are 
appointed. It would seem, therefore, that 
Klearflax might be justified in limiting the 
amount of merchandise to each distributor, 
even though such limitation might make it 
difficult for such distributor to compete for 
all available government business under the 
General Schedule Contract, if such limita- 
tion was the result of legitimate business 
policies on the part of Klearflax and not the 
result of an attempt to monopolize any part 
of interstate trade or commerce. It might 
be feasible for the Government to get com- 
petitive bidding on smaller allotments from 
Klearflax and the distributors located in the 
particular area where the merchandise is to 
be used. If this were done, the distributor 
would probably be in a better position to 
compete. But without expressing any final 
view as to whether Klearflax should be re- 
quired to fill orders from its distributors for 
resale to the government agencies under the 
General Schedule Contract without limita- 
tion as to amount, the scope of the injunc- 
tion as to that detail may await the further 
views of counsel when findings of fact and 
conclusions of law and the proposed form 
of injunction are presented. 


{Activities by Defendants To Be Suppressed] 


It seems clear from the foregoing, how- 
ever, that Klearflax should be restrained at 
least from monopolizing, or attempting to 
monopolize, the sale of linen floor coverings 
in interstate commerce to the United States 
under the General Schedule Contract, or 
other forms of contract offered by the Gov- 
ernment for linen floor coverings. It should 
be restrained from discriminating, or threat- 
ening to discriminate, against any of its 
distributors, jobbers, or customers in any man- 
ner whatsoever on account of any attempt 
or plan of such parties to bid on such gov- 
ernment contract or contracts. It should be 
restrained from agreeing, or attempting to 
agree, with any of its customers upon any 
price which it or the customers will submit 
pon a bid on any such government contract. 
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It should be restrained from, refusing to sell 
any distributor, jobber, or customer, or 
from refusing to sell any distributor, jobber, 
or customer because of any bid, or attempt 
to bid, on such contract or contracts. It 
should be restrained from attempting to 
agree or agreeing with any of its distributors, 
jobbers, and customers that the parties will 
refrain from bidding, or will withdraw or 
modify any bids, for such business. 


[Provisions To Be Included in Injunctive 
Relief] 


In order that all distributors. jobbers, and 
others may be informed of the injunctive 
relief granted herein, and the right to bid 
on the General Schedule Contract, or other 
government contracts for linen floor cover- 
ings, without any wrongful interference 
by Klearflax, the injunction should provide 
that a copy of the writ entered herein should 
be mailed by Klearflax by registered mail to 
each distributor and jobber, and any other 
customer who may be in a position to bid 
on the government contract. Moreover, an 
appropriate reservation of jurisdiction should 
be entered. 

The Government contends that, in order 
to insure the effective termination of the 
monopolistic practices of Klearflax, it is im- 
perative that Floor Products be specifically 
included in the injunction as one of the cus- 
tomers who may bid not only on the General 
Schedule Contract, free from the wrongful 
interference of the defendant, but may also 
purchase the necessary linen floor coverings 
from Klearflax to fill any successful bid that 
it may make on the General Schedule Con- 
tract on the same terms and conditions 
which are accorded to any other distrib- 
utor; that is, the Government urges that, 
unless Floor Products is reinstated to its 
more favorable status as a distributor, with 
the right to purchase merchandise from 
Klearflax as such in order to fill any gov- 
ernment contract awarded to it, there will 
be no real competition because other dis- 
tributors may show a lack of interest or 
may perchance not have the temerity to 
compete with Klearflax under the circum- 
stances. Generally speaking, the Court 
should be hesitant to require a vendor to 
sell to any person or concern when such 
vendor does not desire to include such per- 
son or concern as a customer unless it 
clearly appears that such action is neces- 
sasy in order to insure free competition. 
United States v. Bausch & Lomb Co., 321 
U.S. 707. Bad feeling as between Klearflax 
and Floor Products has been engendered, 
of course, because of all the circumstances 
referred to herein. Many practical diffi- 
culties may arise if the Court assumes to 
enforce a close business relationship be- 
tween two concerns if that desire is not 
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mutual. Whether Klearflax products are to 
be classed as a near-luxury item may be 
questionable, but at least they find their 
market in the better than average income 
purchasers. There are some eleven distrib- 
utors of Klearflax linen floor coverings 
throughout the United States, and ordi- 
narily it would seem that that number 
should afford sufficient competition in bid- 
ding on any government contract for Klear- 
flax products so as to protect the public 
rights. This Court is not concerned, of 
course, with the private rights of Floor 
Products in this proceeding. The Court has 
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some doubts as to this phase of the injunc- 
tive order and prefers to await the further 
views of counsel in that regard; that is, 
counsel for the plaintiff may, in light of the 
factual findings herein, submit upon five 
days’ notice proposed findings of fact and 
conclusions of law and order for injunction 
and on the day of the hearing the Court 
will hear both parties as to the scope and 
terms of the injunctive relief which is to be 
granted herein. 


[Exception Reserved to Defendant] 
An exception is reserved to the defendant. 


[] 57,408] Opinion of the Attorney General of Oklahoma. 


Addressed to H. C. Hathcoat, Member, House of Representatives of the Twentieth 
Legislature, Elk City, Oklahoma, by Fred Hansen, First Assistant Attorney General, 
September 12, 1945, approved September 13, 1945. 


Payment by a gin corporation of a higher price for cotton seed in one city than such 


corporation pays for cotton seed in another city is prohibited by the Oklahoma anti-trust 
law where the intent of such corporation is to establish a monopoly hindering competition 
or restraining trade, or to destroy or prevent competition. However, the payment of a 
higher price for cotton seed in one city for the purpose of meeting competition in that 


city is not unlawful. 
See the Oklahoma anti-trust law, {| 8695. 


[Question] 


The Attorney General acknowledges re- 
ceipt of your letter dated September 3, 1945, 
wherein you, in effect, state that you have 
been informed that a “gin corporation with 
a chain of gins over the state” are paying 
more for cotton seed at Elk City, Oklahoma, 
than they are at any other city or town of 
the state in which they operate a gin. In 
this connection you ask if such fact reveals 
that said corporation is violating the pro- 
visions of 79 O. S. 1941 §§ 81 to 86. 


[Portion of Oklahoma Statutes Quoted] 


In reply, you are advised that the At- 
torney General is prohibited by 74 O. S. 
1941 §18b from giving opinions in matters 
of law to persons who are not state officials 
or county attorneys, and to them only in 
relation to their official duties. We must, 
therefore, respectfully decline to answer your 
inquiry. However, as a courtesy to you, at- 
tention is called to the fact that the most 
recent law enacted by the Oklahoma Legis- 
lature (1935) which is pertinent to your in- 
quiry is set forth as 79 O. S. 1941 §§ 2 and 7. 
The material part of said sections are as 
follows: 

“$2. It shall be unlawful for any person, 
firm, corporation or association, engaged in the 
* = * purchase * * * of any commodity of genera] 
use, * * * to directly or indirectly, either in 
person or by or through any agent or repre- 
sentative, discriminate between different per- 
sons, firms, associations or corporations, or be- 
tween different sections, communities or cities 
of the state; * * * 

“(C) By buying such commodity at a higher 
price in one section, community or city than 


Trade Regulation Reports 


another: after making due allowance for the 
difference, if any, in the grade, quantity or qual- 
ity of the commodity and in the actual cost of 
its transportation from the point of purchase to 
the point where such commodity is to be sold 
by the purchaser, or to be consumed, or to be 
used in the manufacture of commodities or 
products, if the effect or intent thereof is to 
establish or maintain a virtual monopoly hinder- 
ing competition or restraining trade, or to de- 
stroy the competition of any regular established 
dealer in such commodity or to prevent the 
competition of any person who, in good faith, 
intends or attempts to become such dealer; 
* * woo? 

“$7, Any person, firm, corporation or associ- 
ation guilty of a violation of this Act shall be 
deemed guilty of a misdemeanor and upon con- 
viction shall be fined not less than Fifty ($50.00) 
Dollars, nor more than Five Hundred ($500.06) 
Dollars, for each offense and shall likewise be 
held civilly liable to pay all damages and costs 
incurred by a competitor who has sustained a 
loss or detriment by reason of the violation of 
this Act.” 


[Corporation’s Purpose in Purchasing Cotton 
Seed at Higher Price Determines 
Illegality |. 


It is, therefore, the unofficial view of the 
writer that if the corporation mentioned by 
you pays more for cotton seed at Elk City 
than it does at any other of the cities or 
towns of the state at which it is operating 
a cotton gin, and if the proof will show be- 
yond a reasonable doubt that the payment of 
the higher price at Elk City is made with 
the effect or intent set forth in paragraph 
C of Section 2, supra, said corporation is 
guilty of a misdemeanor and subject to the 
penalty set forth in 59 O. S. 1941 §7. How- 
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ever, if the paying of said higher price by 
said corporation for cotton seed at Elk City 
is for the purpose of meeting competition 
at Elk City, even though said purchase price 
is higher than that paid thereby for cotton 
seed at the other cities and towns of the 
state at which the corporation is operating 
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a cotton gin, it is not violating the provi- 
sions of Section 2, supra, and hence is not 
subject to the penalty set forth in Section 7. 
In this connection, attention is called to the 
case of Western Lumber Company v. State, 
17 Okla. Cr. 427, 189 Pac. 868. 


[1 57,409] Opinion of the Attorney General of Oklahoma. 


Addressed to Earl W. Reedy, Proctor, Oklahoma, by Randell S. Cobb, Attorney 
General of Oklahoma, by Fred Hansen, First Assistant Attorney General, September 12, 


1945, approved September 13, 1945. 


Refusal of an Arkansas ice company to furnish ice to an individual desiring to sell 
such ice at retail in an Oklahoma city, at the request of an Oklahoma ice company, which 
sold ice in an insufficient quantity in the same city, cannot be regarded as an agreement 
in restraint of trade, in violation of the Oklahoma anti-trust law. The agreement apparently 
was consummated in Arkansas, and the refusal to sell took place in Arkansas. 


See the Oklahoma anti-trust law, {] 8695. 
[Refusal to Sell, Pursuant to Request] 


The Attorney General acknowledges re- 
ceipt of your letter dated September 5, 1945, 
wherein you, in effect, state that an ice com- 
pany of Tahlequah, Oklahoma, which sells 
ice in an insufficient quantity at Proctor, 
Oklahoma, recently requested an ice com- 
pany of Siloam Springs, Arkansas, to refuse 
to sell ice to a Mr. Sanders, which ice Mr. 
Sanders intended to haul to Proctor, Okla- 
homa, and there sell at retail, and that said 
Arkansas ice company complied with said 
request. 


[Question as to Violation of Oklahoma Law] 


In connection with the above statement of 
facts, you, in effect, ask the Attorney Gen- 
eral if the same constitutes a violation of the 
laws of Oklahoma relating to unlawful con- 
spiracies or combinations in restraint of 
trade, and if so, that appropriate action be 
taken to punish the “participants in the con- 
spiracy.” 


[Oklahoma Statutes Quoted] 


In reply you are advised that the only 
statute of this state expressly making com- 
binations in restraint of trade unlawful is 
79 O. S. 1941 §§3 and 27, said Section 3 
being as follows: 

“It shall be unlawful for any person, partner- 
ship, firm, association, corporation, or joint 
stock company, or agent thereof, to issue, or to 
own, trust certificates, or for any person, firm, 
partnership, association, joint stock company, 
or corporation, agent, officer, employee, or the 
director or stockholders of any corporation, 
association or joint stock company, to enter into 
any combination, contract or agreement with 
any person, corporation or association, firm, or 
partnership, or with any stockholder, director 
or officer, agent or employee of the same, the 
purpose or effect of which combination, contract 
or agreement shall be to place the management 
or control of such combination or combinar 
tions, or the conduct or operation of the same, 
or the output or manufactured product thereof, 


or the marketing of the same, in the hands of 
any trust or trustees, holding corporation or as- 
sociation, firm or committee, with the intent or 
effect to limit or fix the price, or lessen the pro- 
duction or sale of any product or article of com- 
merce, or the use or consumption of the same, 
or to prevent, restrict, limit or diminish the 
manufacture or output of any such article of 
commerce, use or consumption; and every per- 
son, firm, partnership, association, joint stock 
company or corporation, or any agent, em- 
ployee, officer, or director of the same, that 
shall enter into any such combination, contract, 
management or agreement for the purpose 
aforesaid, shall be deemed and adjudged guilty 
of conspiracy in restraint of trade, and punished 
as provided for in Section 8223 in so far as ap- 
plicable: * * *’’ [Italics supplied.] 


[Violation of Section Punishable As 
Misdemeanor | 


Section 8228, above referred to, is set 
forth as 79 O. S. 1941 § 27, supra, and makes 
a violation of Section 3 punishable as a mis- 
demeanor. 


[Facts Fail to Reveal Conspiracy in 
Restraint of Trade] 


It is, therefore, the opinion of the At- 
torney General that your above statement 
of facts does not reveal a conspiracy or 
agreement in restraint of trade, such as is re- 
ferred to in Section 3, supra. Moreover, it 
will be noted that said agreement was ap- 
parently not consummated in the State of 
Oklahoma, but in the State of Arkansas, and 
that the sale of ice at wholesale by the 
Siloam Springs ice company, which was pre- 
vented by said agreement, was to be made 
in Arkansas and not in Oklahoma. Whether 
the laws of Arkansas have been violated or 
whether said agreement between citizens of 
different states constitutes a violation of 
the federal laws, such as the Sherman Anti- 
trust Act and/or the Clayton Act, is a matter 
which must necessarily be passed on by the 
proper United States District Attorney, and 
hence is not passed on here. 
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Court Decisions 
U. S. v. Borax Consolidated. Lid., et al. 


_ [957,410] United States v. Borax Consolidated, Ltd.; Pacific Coast Borax Company; 
United States Borax Company; American Potash & Chemical Corporation; Borax & 
Chemicals, Ltd.; Three Elephant Borax Corporation; Goldfields American Development 
Company; F. Lesser; James Gerstley; Frank M. Jenifer; James M. Gerstley; Frank T. 
Winters; C. R. Dudley; F. C. Baker; William J. Hatchiey; Fredrick Viewig; W. J. 
Murphy; Robert M. Curts. 


In the District Court of the United States for the Northern District of California, 
Southern Division. Civil Action No. 23690-G. August 16, 1945. 

A consent decree entered in an action charging violations of Sections 1 and 2 of the 
Sherman Anti-Trust Act contains provisions enjoining: concerted action relating to fixing 
prices of crude borates, refined borax, or boric acid; concerted action pertaining to restric- 
tions as to production and marketing of said borates, borax, or acid; concerted action in 
protesting to carriers concerning the partial unloading, enroute, of carload shipments 
made by competitors; individual action by each defendant limiting the resale of said 
borates, borax, or acid, with the exception that distributors for specific territories may be 
required to limit their sales to customers in such territories; and, certain defendants from 
acquiring specific additional borate producing property in California. 

See the Sherman Act annotations, Vol. 1, ] 1530.10, 1530.40, 1530.90. 


The decree does not prohibit: activities outside the United States which do not affect 
the marketing of crude borates, refined borax, or boric acid within or from the United 
States; activities within the provisions of the Miller-Tydings Act; and, activities within 
the provisions of the Webb-Pomerene Act. 

See the Sherman Act annotations, Vol, 1, {| 1540.26. 


The decree contains provisions (1) that a suit to establish title to additional borate 
producing property in California be dismissed, (2) that a quitclaim deed to said property 
be delivered to the United States, (3) that a receiver be appointed for specified borate 
producing properties, in California, owned by certain defendants, and (4) that for a limited 
number of years persons, other than the defendants named in the complaint, be permitted 
to acquire said properties at minimum prices to be fixed by the court. 

See the Sherman Act annotations, Vol. 1, 1 1580. 


For plaintiff: —Tom C. Clark, Attorney General of the United States, Wendell Berge, 
Assistant Attorney General, Frank J. Hennessy, United States Attorney, Holmes Baldridge, 
James MclI. Henderson, and Joseph L. Alioto, Special Assistants to the Attorney General, 
and William H. Henderson, Special Attorney. 


For defendants: Herman Phleger, Maurice E. Harrison, Moses Lasky, Brobeck, 
Phleger & Harrison; A. W. Ashburn, Newlin & Ashburn for Borax Consolidated, Ltd., 
Pacific Coast Borax Company, United States Borax Company, F. Lesser, James Gerstley, 
Frank M. Jenifer, James M. Gerstley, Frank T. Winters and C. R. Dudley. Fred N. 
Oliver, Oliver & Donnally, William J. Froelich, Philip Aitken, Woods, Aitken & Aitken 
for American Potash & Chemical Corporation, Borax & Chemicals, Ltd., Three Elephant 
Borax Corporation, F. C. Baker, William J. Hatchley, Fredrick Viewig, W. J. Murphy 
and Robert H. Curts. Roger Sherman, Sherman & Peters for Goldfields American De- 
velopment Company. 


Decree entered by Judge Louis E. GoopMAn. 


Final Decree 


Plaintiff, the United States of America, 
having filed its Complaint herein on the 14th 
day of September 1944; and the defendants 
having appeared and severally filed their 
answers to such Complaint, and asserted the 
truth of their answers and their innocence 
of any violation of law; and to testimony 
having been taken, and plaintiff having of- 
fered no proof of its allegations that de- 
fendants have violated the antitrust laws, 
each of the defendants, parties to this de- 
cree, having consented to the entry of this 
decree without any findings of fact, or ad- 
mission that such defendant has violated or 
is now violating any statute; and this Court 
not having determined or adjudicated and 
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by this decree does not determine or ad- 
judicate, and this not being a determination 
that any of the defendants has violated or 
is now violating the antitrust laws or any 
other statute; and the provisions of this de- 
cree relate only to future conduct of the 
defendants; and the United States of America, 
by its counsel, having consented to the entry 
of this final decree herein; 

Now, therefore, it is hereby ordered, ad- 
judged and decreed as follows: 


I 


[Jurisdiction and Cause of Action] 


That the Court has jurisdiction of the 
subject matter hereof and of all the parties 
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hereto, and that the Complaint states a 
cause of action against the defendants and 
each of them under Sections 1 and 2 of the 
Act of Congress of July 2, 1890, entitled 
“An Act to Protect Trade and Commerce 
against Unlawful Restraints and Monopolies,” 
as amended, commonly known as the Sher- 


manrAct:(15 Us, Ss. Gs Ssplee2)! 


II 
[Definitions ] 


The following terms, as used herein, shall 
have the meanings ascribed to them: 


(a) ‘‘Borax’’ means a white crystalline ma- 
terial, soluble in water, slightly alkaline, the 
formula of which, disregarding the water of 
crystallization, is NazBsO:. 


(b) ‘‘Boric acid’’ means borax treated with a 
suitable acid, usually sulphuric acid, which re- 
sults in the product, the chemical formula of 
which is H:BO3. 


(c) ‘‘Crude borates’’ means unprocessed ores 
or minerals from which borax or boric acid is 
derived. Among the principal types of crude 
borates are ‘‘kernite’’ (Na2B:07 4H2O), ‘‘tincal’’ 
(Na2B:O; 10H20), ‘‘colemanite’’ (2CaO 3B:03 
5H:20), ‘‘ulexite’’ (Na2O 2CaO 5B:0s3 16H:0). 


(da) ‘‘Refined borax’? means borax resulting 
from the processing of any crude borate, or 
from the extraction and processing of any lake 
brines containing a boron oxide (B203) content. 


(e) ‘‘Dehydrated borax’’ means borax from 
which all the water of crystallization has been 
expelled. 


(f) ‘‘Purchaser’’ means one who purchases 
crude borates, refined borax, or boric acid from 
a producer either for use or for resale to ulti- 
mate consumers. 

(g) ‘‘Distributor’’ means one who purchases 
crude borates, refined borax, or boric acid from 
a producer for resale to ultimate consumers. 

(h) ‘‘Borax Consolidated Group’’ means Borax 
Consolidated, Ltd., Pacific Coast Borax Com- 
pany, United States Borax Company, and any of 
their subsidiaries or affiliated companies, the 
officers, directors, agents, and employees of any 
such companies, their respective successors, as- 
signees, and transferees. 

(i) ‘‘American Potash Group’ mean American 
Potash & Chemical Corporation, Goldfields 
American Development Company, Borax & 
Chemicals, Ltd., Three Telephone Borax Cor- 
poration, and any of their subsidiaries or affili- 
ated companies, the officers, directors, agents, 
and employees of any of such companies, their 
respective successors, assignees, and transferees. 


III 


[Restrictions on Production and 
Marketing Enjoined| 


That the Borax Consolidated Group and 
each of its members, and the American 
Potash Group and each of its members, be 
and they are hereby perpetually enjoined 
and restrained from agreeing, combining or 
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conspiring, the one group or its members 
with the other group or its members, and 
the Borax Consolidated Group and its mem- 
bers are hereby perpetually enjoined and 
restrained from agreeing, combining or con- 
spiring with any producer or refiner of crude 
borates, refined borax, or boric acid who is 
not a member of either of said groups, or 
with any distributor or seller of crude 
borates, refined borax, or boric acid, who 
is not a member of either of such groups 
and is not a distributor for, or does not buy 
from, the Borax Consolidated Group or its 
members, to do any or all of the following 
acts, namely; 


1. To divide or share markets in crude 
borates, refined borax, or boric acid; 


2. To divide customers in specific mar- 
kets for such products; 


3. To withhold from the market crude 
borates, refined borax, or boric acid; 


4. To restrict in any way the types of 
refined borax or boric acid to be sold to any 
customers; 


5. To impose any restrictions whatsoever 
on the sale of dehydrated borax; 


6. To restrict or limit the production or 
manufacture of crude borates, refined borax, 
or boric acid; 


7. To include in contracts of sale of 
crude borates, refined borax, or boric acid 
to any purchaser in the United States a 
provision restricting, or to otherwise re- 
strict, said purchaser from reselling in the 
United States or exporting from the United 
States, or restricting any such purchaser 
from reselling in the United States on con- 
dition that said purchaser’s customers will 
not resell or export. 


And the American Potash Group or its 
members are likewise hereby perpetually en- 
joined and restrained from agreeing, com- 
bining, or conspiring with any producer or 
refiner of crude borates, refined borax, or 
boric acid who is not a member of either 
of the above-mentioned groups, or with any 
distributor or seller of such products, who 
is not a member of either of said groups 
and is not a distributor for, or does not buy 
from, the American Potash Group or any 
of its members, to do any or all of the acts 
enumerated immediately above in subpara- 
graphs 1 to 7, inclusive, of this paragraph 


III. 
IV 


That the Borax Consolidated Group and 
each of its members and the American 
Potash Group and each of its members be 
and they hereby are perpetually enjoined 
and restrained from entering into or en- 
forcing and contract, arrangements, under- 
standing or agreement, the one group or its 
members with the other group or its mem- 
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bers, to do any or all of the following acts, 
namely: 


1. Yo limit tonnage of crude borates, re- 
fined borax, or boric acid to be mined, pro- 
duced, processed, refined, distributed, or sold 
by the West End Chemical Company, 
Stauffer Chemical Company, and Pacific 
Alkali Company, or any successor, assignee, 
or transferee of such companies; 


2. To limit the tonnage of crude borates, 
refined borax, or boric acid to be mined, 
produced, processed, refined, distributed, or 
sold by any other company, corporation, 
concern, partnership, or individual; 


3. To restrict the types of users to whom 
crude borates, refined borax, or boric acid 
may be sold; 


_4. To restrict in any way mining, produc- 
tion, processing, refining, distribution, or 
sale of crude borates, refined borax, or boric 
acid either produced or processed, or dis- 
tributed or sold by any other company; 


3. To fix the price or terms or conditions 
of sale of crude borates, refined borax, or 
boric acid. 


Vv 


That defendants and each of them in- 
dividually, and each of their subsidiaries, 
successors, directors, officers, employees, or 
agents, and all persons acting or claiming 
to act under, through or for them, or any 
of them, are hereby perpetually enjoined 
and restrained from including in any con- 
tracts or agreements, oral or written, for the 
sale of crude borates, refined borax, or boric 
acid to any purchaser, distributor, consumer, 
or customer in the United States: 


1. Any provision, clause, or requirement 
preventing such purchaser (other than a 
distributor), consumer, or customer from 
reselling to whomever it pleases and for 
whatever purpose, or from exporting from 
the United States; or any provision, clause, 
oy requirement preventing any distributor 
from reselling within the territory in the 
United States for which it is appointed dis- 
tributor to whomever it pleases and for 
whatever purpose or from exporting from 
the United States; 

2. Any provision, clause, or requirement 
preventing such distributor from selling on 
condition that the distributor’s customer 
will not resell or export from the United 
States; 

3. Any provision, clause, or requirement 
that fixes or attempts to fix the price at 
which any purchaser, distributor, consumer, 
or customer shall resell, in the United 
States or for export from the United States, 
crude borates, refined borax, or boric acid, 
regardless of use, except as otherwise per- 
mitted by the Act of Congress of August 17, 
1937, commonly known as the Miller- 
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Tydings Act (15 Stat. 693, c. 690), or any 
act amendatory thereof. 


VI 


[Acquisition of Additional Borate Producing 
Property Enjoined | 


That defendants Borax Consolidated, Ltd., 
Pacific Coast Borax Company, United States 
Borax Company, or any of their subsidiaries, 
directors, officers, agents, employees, succes- 
sors, assignees, or transferees, be and they 
and each of them, are hereby perpetually 
enjoined and restrained from acquiring any 
right, title, or interest by patent, purchase, 
lease, or otherwise, in that certain property 
located in Kern County, California, com- 
monly known as the Little Placer Claim, 
and more particularly described according 
to the laws of the State of California, as 
follows: 

The Southwest quarter of the Southwest quar- 
ter of the Northeast quarter of Section 24, 
Township 11 North, Range 8 West, S. B. M. 


VII 


[Sit to Establish Title to Additional Property 
To Be Dismissed] 


That defendants Borax Consolidated, Ltd., 
Pacific Coast Borax Company, and United 
States Borax Company are hereby ordered 
and directed: 


1. To dismiss immediately, with prejudice, 
a suit styled United States Borax Company, 
a Corporation, v. Harold L. Ickes, Secretary 
of the United States Department of the In- 
terior, Civil Action No. 25789, pending in the 
District Court of the United States for the 
District of Columbia, said suit being in the 
nature of a mandamus action seeking re- 
versal of the finding of the Secretary of the 
Interior of the United States that the claim 
of the United States Borax Company to the 
so-called “Little Placer Claim,” described 
more particularly in paragraph VI herein, 
is invalid; 

2. To deliver immediately to the United 
States a quitclaim deed to the so-called 
“Little Placer Claim,” described more par- 
ticularly herein in paragraph VI, of what- 
ever interest said defendants assert or have 
asserted to such Little Placer Claim. 


VIII 


[Receiver for Certain Property Pending 
Sale of Same] 


That a receiver shall be appointed by the 
Court forthwith, and the defendants Borax 
Consolidated, Ltd., and Pacific Coast Borax 
Company are hereby jointly and severally 
ordered to turn over and deliver to the re- 
ceiver the possession of those certain prop- 
erties owned by Borax Consolidated, Ltd., 
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or Pacific Coast Borax Company commonly 
known as the Thompson Properties (or 
Boraxo No. 6 and Boraxo No. 7), being 
parcels 3 and 4 hereinafter described, and 
the Western Borax Mine Property, being 
parcels 1 and 2 hereinafter described, to- 
gether with all buildings thereon (except 
the following as to the Western Borax Mine 
Property: a warehouse, an experimental ore 
treating plant located therein, superinten- 
dent's house, staff house, and all family 
dwellings on said premises, with the right 
to use same in their present location re- 
served in the Borax Consolidated Group 
until the sale of such properties or, in any 
event, for not less than two years after the 
date of this decree, except as to the ware- 
house the right to use on the premises shall 
expire 30 days atter confirmation of sale of 
the Western Borax Mine Property), and 
shafts, hoists, apparatus, equipment and 
paraphernalia pertaining to the mines in said 
property and presently on the premises, and 
the improvements if any, said realty being 
more particularly described according to the 
laws of the State of California as follows: 


(a) Parcel 1: That certain tract of land situ- 
ate in the County of Kern, State of California 
described as follows: 

The South half of Section 24, Township 11 
North, Range 8, West, S. B. B. & M. 

Parcel 2: A tract of land situate in the 
County of Kern, State of California, described 
as the North half of the North half of Section 
25, Township 11, North, Range gs West, San 
Bernardino Base and Meridian subject to rail- 
road right of way. 

(b) Parcel 3: That certain mining location 
known as Boraxo No. 6 Placer Mining Claim, 
which is situated in the Death Valley Mining 
District, County of Inyo, State of California, 
and covers and includes the 

Northeast quarter (NE 14) of Section Thirty- 
Six (36), Township Twenty-six (26), North, 
Range Two (2) East S, B. M. 

Parcel 4: That certain mining location known 
as Boraxo No. 7 Placer Mining Claim, which is 
situated in the Death Valley Mining District, 
County of Inyo, State of California, and covers 
and includes the 

Southeast quarter (SE%) of Section Thirty 
Six (36), Township Twenty-Six (26) North, 
Range Two (2) East S. B. M. 


IX 


[Provisions for Minimum Price and 
Return of Property] 


That the receiver appointed by the Court 
pursuant to Paragraph VIII of this Decree 
shall immediately take possession of said 
Thompson and Western Borax Mines prop- 
erties described in said Paragraph VIII, for 
the purpose of selling, and shall sell the 
same, and until sale is effected shall ad- 
minister and maintain said properties; that 
the receiver shall have all such other powers 
and duties as the court may by order from 
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time to time prescribe, necessary or proper 
to carry out the aforesaid duties of sale, 
maintenance and administration; that no sale 
shall be made until the Court, upon ap- 
plication of any party hereto or the receiver, 
notice to all other parties and an oppor- 
tunity to be heard; shall have fixed a mini- 
mum price for each property below which 
no sale shall be made, which minimum price 
the Court may, on application of any party 
or the receiver, from time to time change; 
that thereafter any and all sales of the prop- 
erties made by the receiver shall be subject 
to confirmation by this Court, and before 
being consummated must be confirmed by 
the Court after notice to all parties to this 
decree and a full opportunity to them to be 
heard, with respect to prices, terms and con- 
ditions of sale; that the purchase price, and 
any other income of the receiver from the 
properties, shall belong to and be paid to 
Borax Consolidated, Ltd. and Pacific Coast 
Borax Company. as their interests may ap- 
pear, after deductions of the receiver's 
necessary and proper expenses upon ap- 
proval of the receiver’s accounts by the 
Court after notice to all the parties and 
hearing; that until the receiver assumes pos- 
session of the properties, but for not more 
than sixty days from and after the appoint- 
ment of the receiver, Pacific Coast Borax 
Company shall use reasonable diligence to 
maintain the properties, including mines, 
shafts, machinery and other appurtenances, 
in their present condition and state of re- 
pair but without any obligation to make any 
structural changes or improvements; that 
the Borax Consolidated Group shall cooper- 
ate fully with the receiver in effectuating 
the transfer to such receiver of possession 
of the facilities now used on the properties 
for their maintenance and repair; that the 
defendants, Borax Consolidated, Ltd. and 
Pacific Coast Borax Company, shall con- 
vey all their right, title, and interest in said 
Thompson and Western Borax properties 
to the purchaser or purchasers under any 
sale or sales confirmed by the Court as pro- 
vided above; and that the Borax Consoli- 
dated Group and each of its members be 
and they hereby are perpetually enjoined 
and restrained from acquiring any right, 
title, patent, lease or other interest in said 
Thompson or Western Borax properties; 
that in the event that no sale of the said 
Western Borax mine property has been con- 
summated within ten vears from the date of 
this decree, or in the event that no sale of 
the said Thompson property has been con- 
summated within fifteen years from the date 
of this decree, any of the members of the 
Borax Consolidated Group may apply to 
this Court for an order terminating the pro- 
visions of Paragraphs VIII and IX of this. 
decree. 
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The warehouse, experimental ore treating 
plant, superintendent’s house, staff house, 
and family dwellings on the Western Borax 
Mine premises, possession of which is re- 
served to Borax Consolidated, Ltd. and 
Pacific Coast Borax Company under the 
provisions of Paragraph VIII of this de- 
cree are not subject to sale by the receiver 
or to any of the provisions of this Paragraph 
IX, may be removed by Borax Consolidated, 
Ltd. and Pacific Coast Borax Company 
from the premises at any time within the ap- 
plicable periods specified in said Paragraph 
VIII, but shall become the property of any 
purchaser from the receiver of the Western 
Borax Mines property if not removed with- 
in said applicable periods. 


x 


[Protests to Carriers as to Handling of Com- 
petitors Carload Shipments Enjoined | 


That the Borax Consolidated Group and 
each of its members and the American 
Potash Group and each of its members be 
perpetually enjoined and restrained from 
any concert of action, the one group or its 
members with the other group or its mem- 
bers, in persuading or attempting to per- 
suade common carriers in the United States 
to deny to the Stauffer Chemical Company, 
Pacific Alkali Company, or any other per- 
sons or corporations engaged in the dis- 
tribution and sale of crude borax, refined 
borax, or boric acid, the privilege to stop, 
or to divert, freight cars in transit for the 
purpose of partially unloading such cars on 
carload shipments made to two or more 
consumers or purchasers located on the 
same route; and that said defendants, with- 
in thirty days from and after the effective 
date of this decree, shall notify the Trans- 
continental Freight Bureau of Chicago, 
Illinois, or any other appropriate freight 
bureau, of a rescission of all prior and pend- 
ing protests to the grant by the Transcon- 
tinental Freight Bureau or other appropriate 
bureaus, of applications by any persons or 
corporations distributing or selling crude 
borates, refined borax, or boric acid to stop 
freight cars in transit for the purpose of 
partially unloading carload shipments pur- 
chased by two or more buyers or purchasers 
located along the same route. 


XI 


[Decree to Have No Effect on Certain 
Activities Outside U. S.J 


That nothing in Paragraphs III and IV 
of this decree shall be deemed: 


1. To apply to any concerted action, agree- 
ments, or combinations, wherever occurring 
or formed, with any person or entity pro- 
ducing crude borates, refined borax, or boric 
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acid in the United States or otherwise doing 
business in the United States with respect 
to such products, relating exclusively to 
activities, conduct, or operations outside of 
the United States or to activities, conduct, 
or operations under any such agreement, 
combination, or concert, which do not have 
a substantial effect, directly or indirectly, 
on the market of crude borates, refined 
borax, or boric acid in the United States 
or on the ability of United States concerns 
to engage in the export of crude borates, re- 
fined borax, or boric acid from the United 
States, 


2. To apply to any concerted action, agree- 
ments, or combinations with any person or 
entity not producing crude borates, refined 
borax, or boric acid, in the United States, 
or not otherwise doing business in the 
United States with respect to such products, 
which agreement, combination, or concerted 
action relates exclusively to activities, con- 
duct, or operations outside the United States, 
nor shall it apply to any activities, conduct 
or operations under any such concert, agree- 
ment, or combination. 

3. To prohibit any action, conduct, agree- 
ment, or operations (wherever made or per- 
formed) permitted or authorized by the Act 
of Congress of April 10, 1918, commonly 
known as the Webb-Pomerene Act (40 Stat. 
516, c. 50), or by acts amendatory thereto, 
or by any other act of Congress presently 
in effect or hereinafter enacted, or by any 
treaty entered into by the United States; 
provided, however, that thirty days’ notice 
be given and full disclosure made to the 
Department of Justice by any party herein 
of any act or acts to be done by said party 
under such other act of Congress or treaty. 


XII 


[Access of Department of Justice to Records 
and Interviews; Reports] 


That for the purpose of securing com- 
pliance with this decree and for no other 
purpose, representatives of the Department 
of Justice, on written request of the Attorney 
General of the United States or any As- 
sistant Attorney General thereof, and on 
reasonable notice to any one of the defend- 
ant corporations, shall be permitted, subject 
to any legally recognized privilege, during 
office hours of such defendant corporation, 
access to all books, ledgers, accounts, cor- 
respondence, memoranda, or other records 
and documents in the possession of or under 
the control of such defendant, relating to 
any matter contained in this decree, and 
fully to inspect the same and make copies 
thereof. Without restraint or interference 
from any defendant, such representatives 
may interview officers, directors, and em- 
ployees of the defendant corporations, who 
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may have counsel present. Each of the de- 
fendant corporations on written request of 
the Attorney General of the United States 
or an Assistant Attorney General thereof 
shall submit siich reports in respect of any 
matters as from time to time may be reason- 
ably necessary for the proper enforcement 
of this decree; provided, however, that the 
information so obtained shall not be div ulged 
by any representative of the Department of 
Justice to any person other than a duly au- 
thorized representative of the Department 
of Justice except in the course of legal pro- 
ceedings for the purpose of securing com- 
pliance with this decree in which the United 
States is a party or as otherwise required 


by law. 
XII 
[Jurisdiction Retained | 


That jurisdiction of this cause is retained 
for the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for, and for the Court to make, such 
further orders and directions as may be 
necessary or appropriate for the construc- 
tion or carrying out this decree, for the 
modification or termination of any provi- 
sions thereof, for the enforcement of com- 
pliance therewith, or for the punishment of 
violations thereof. 

The right to seck modification of this de- 
cree shall include the right to seek modifica- 
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tion for the purpose of conforming this 
decree to and affording the defendants here- 
in the benefit of any agreement which may 
hereafteft be entered into by the United 
States. 

Whenever any agreements, conduct, or 
course of action are required of or imposed 
upon any defendant by any foreign state or 
nation, or are required by any agreement 
with any forcign state or nation, and said 
defendant must comply with such imposi- 
tion or requirements in order to do business 
within the reach of the sovereignty of such 
state or nation, this Court, upon application 
and proper showing, after hearing, with full 
opportunity to the United States to be heard, 
may, from time to time, enter such orders 
as the Court deems necessary, permitting 
said defendant to comply with such imposi- 
tion or requirements, if such order 1s neces- 
sary to relieve said defendant of the provisions 
of this decree, if any, inconsistent with such 
requirements or impositions, and the right 
of the defendants to obtain such relief is 
hereby expressly recognized. 


XIV 


[Effective Dates] 


That this decree shall become effective 
ninety days after date of entry, except as 
to paragraphs VIII and IX, which shall be- 
come effective upon entry. 


3 [757,411] St. Louis Amusement Company, St. Louis Ambassador Theatre, Inc., 
pase were Company, et al., v. The United States of America, Paramount Pictures, 
iNG., etal. : 


In the Supreme Court of the United States. No. 144. October Term, 1945. Oc- 


tober 8, 1945. 


Appeal from the District Court of the United States for the Southern District of 
New York. ® 


Appeal from an order, denying application to intervene in proceedings to modify 
motion picture consent decree, is dismissed for want of jurisdiction. 
See the Sherman Act annotations, Vol. 1, | 1610.371. 


Russell Hardy, New York, N. Y. 
Charles Fay, 


For appellants: 


For appellees: Solicitor General, and Whitney North Scymour, New 


MorksNiaiye 


Per curiam: The motions to dismiss are 
granted and the appeal is dismissed for want 
of jurisdiction. United Stotes v. California 


Cannerics, 279 U. S. 553, 556, and cases cited; 
Allen Co. v. Cash Register Conmoe2 ar Ss 
lags 
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__. [57,412] Columbia Gas & Electric Corporation v. United States of America, Ben 
Williamson, Jr., Trustee of Inland Gas Corporation, Russell Van Horn, et al., as Com- 
mittee for Bondholders, and Morris Green. No. 9775. 


Columbia Gas & Electric Corporation v. United States of America, Ben Williamson, 
Jr., Trustee of Kentucky Fuel Gas Corporation, and Morris Green. No. 9776. 


Columbia Gas & Electric Corporation v. United States of America, Clinton M. Harbi- 
son, Trustee for American Fuel and Power Co., et al., and Louis A. Green and Robert 
Heilbrunn, as Committee for Note Holders. No. 9777. 


In the United States Circuit Court of Appeals for the Sixth Circuit. Decided October 
9, 1945. As modified November 26, 1945, on petitions for rehearing. 


Appeals from the District Court of the United States for the Eastern District of 
Kentucky. 

The findings and conclusions of the Federal District Court that the appellant’s main 
purpose, in acquiring securities of a competitor, was to restrain actual and potential com- 
petition in violation of the Anti-Trust Laws, and that in a bankruptcy proceeding in which 
the appellant presented claims against such competitor, the court could exercise its equity 
powers to deny relief to such creditor, are affirmed. However, the decree, rejecting the 
claims of the appellant, is limited in remedy to the subordination of the appellant’s claims 
to the claims of all other creditors of every class. 

See the Sherman Act annotations, Vol. 1,  1210.365, 1660.254. 


2 For appellant: Floyd C. Williams, Cincinnati, Ohio; William D. Whitney, New York, 
NY: (Floyd C, Williams, Frank W. Cottle, Cincinnati, Ohio; Peck, Shaffer & Williams, 
Cincinnati, Ohio; Ernst, Cassatt & Cottle, Cincinnati, Ohio; and Cravath, Swaine & Moore, 
New York, N. Y., on brief). 


For appellees: Paul Williams, Washington, D. C.; Arthur G. Logan, Wilmington, Del.; 
Roger S. Foster, Philadelphia, Pa.; Arthur G. Logan, Robert J. Bulkley, Cleveland, Ohio; 
Richard B. Hand, New York, N. Y.; and W. E. Darragh, Lexington, Ky., on brief for 
Russell Van Horn, et al., as a Committee for Bondholders of Inland Gas Corporation. 
Baker, Obermeier, Rosner & Rosenson, Oscar S. Rosner of counsel, New York, N. Y., on 
brief for Green Committee and Morris Green. Roger S. Foster, Theodore L. Thau and 
David Ferber, all of Philadelphia, Pa., and Charles J. Odenweller, Jr., Cleveland, Ohio, on 
brief for The Securities and Exchange Commission. Wendell Berge, Washington, D. C.; 


Paul Williams; and Claude P. Stephens, Lexington, Ky., on brief for the United States. 
Before Hicks, Simons and Martin, Circuit Judges. 


[Nature of Proceedings] 


Simons, Circuit Judge—Upon a more 
complete record and with new and differently 
aligned parties, we meet again in these ap- 
peals the basic problem encountered in In Re 
American Fuel & Power Company, 122 Fed. 
(2d) 223. That case involved appeals by 
creditors of Kentucky gas corporations in 
Chapter X bankruptcy reorganization pro- 
ceedings from orders authorizing and di- 
recting trustees to consummate a proposed 
settlement of cross-demands between the 
debtors and the Columbia Gas & Electric 
Corporation, the present appellant. The 
orders were attacked on the ground that the 
stock interests and securities of the debtors 
had been acquired by Columbia from the 
public for purposes condemned by and in 
violation of §7 of the Clayton Act, 15 U. S. 
C. A. §18. The Securities and Exchange 
Commission had been a party to the pro- 
ceedings and supported the-appeal. 

Columbia was not a party to the cause 
previously reviewed, the controversy being 
between the debtors’ trustees who had rec- 
ommended the settlement, and certain cred- 
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itors’ committees which had opposed it. The 
facts out of which the controversy arose 
were not there in dispute, and assuming 
them to present a controlling factual basis 
for decision, though not binding upon Co- 
lumbia since it was not a party, this court 
concluded that the principles of law dis- 
cussed in its opinion required a mandate to 
the district court to fix the division of cred- 
itors and stockholders of the debtors into 
classes according to the nature of their re- 
spective claims and stock, that all claims or 
stock interests of Columbia in the debtors’ 
titles be rejected and Columbia take noth- 
ing thereby. 

Upon remand, issues were fully framed 
between Columbia as a creditor and stock- 
holder of the debtors, and the debtors’ trus- 
tees, and an exhaustive hearing was had, 
preserved for us by a 6 volume record, 
wherein, upon detailed findings of fact and 
conclusions of law, the judgment here sought 
to be reviewed was entered, directing that 
all claims of Columbia against the debtors 
filed in Chapter X proceedings before the 
district court and any stock interest of Co- 
lumbia in the debtors, be rejected. 
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The present case is new with added liti- 
gants and parties differently aligned. The 
creditors’ committees had filed their several 
petitions seeking rejection of Columbia 
claims, the United States intervened on the 
ground of a public interest involved which 
might be adversely affected by a ruling of 
the court if inconsistent with relief sought 
in an anti-trust proceeding pending in the 
District Court of Delaware, and has as- 
sumed the burden of supporting the decree 
which S. E. C. also supports, and Columbia 
has had its day in court. We are not obliged 
to consider whether, upon the facts there 
assumed, the American Fuel and Power case 
was rightly decided, or its mandate broader 
than the issues required. Columbia was 
not bound by it, the present record is com- 
plete, and the principle of “the law of the 
case” does not govern our decision. The 
appellant’s inference that the district judge 
was, by our earlier decision, led to an er- 
roneous evaluation of evidence, finds little 
support in his carefully detailed findings, 
however bound he may: have felt to apply 
principles of law, by us thought to be con- 
trolling. 


[Statement of Facts} 


In the main, his findings are not controverted 
insofar as they disclose the origin and purpose 
of the debtors and the story of Columbia’s in- 
terest in their activities which follows. Inland 
Gas Corporation was incorporated in 1927, and 
Kentucky Fuel Gas Corporation in 1928, both 
for the purpose of producing, transporting and 
selling natural gas to industrial consumers. 
They were promoted by the saine persons and 
financed by the same group of bankers, and each 
issued securities to the public and distributed 
its common stock to the promoters and under- 
writers as compensation for services. The pro- 
moters also, in July, 1928, organized the 
American Fuel & Power Company for the pur- 
pose of taking over and holding stock of Inland 
and Kentucky Fuel and other operating compa- 
nies which might later be organized, in order 
to integrate and expand their operations through 
unified control and management. Stockholders 
of Inland and Kentucky Fuel exchanged their 
stock for stock in the holding company, and in 
July, 1929, American Fuel issued and sold to 
the public an issue of convertible gold notes, 
maturing July 1, 1934. The proceeds thereof 
were used to provide financial aid to the operat- 
ing companies, and to acquire additional gas 
acreage and transmission lines. American Fuel 
also organized and financed other subsidiary 
companies for the purpose of having them ac- 
quire, hold and operate various properties. 

During the same period Columbia, through 
numerous subsidiary corporations, was engaged 
in the production, transmission and sale of 
natural gas to both industrial and domestic 
consumers in Kentucky, West Virginia, Ohio, 
Indiana and other states. Such subsidiaries 
were connected by interstate transmission lines 
and integrated, through unified management 
and operation, into what is known as the 
“Columbia System.’’ The Columbia subsidiaries 
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served both domestic and industrial consumers 
and so were public utilities subject to the rules 
and regulations of State Public Utility Com- 
missions and the provisions: of municipal fran- 
chises under which they operated. The result 
was that they could not contract with industries 
at fixed rates for definite periods because of 
the power of state and municipal authorities to 
change their rates and to require them to give 
preference to domestic consumers when gas was 
insufficient for both. The subsidiaries of Ameri- 
can Fuel served only industrial users under 
private agreements, and all plans for expansion 
of the American Fuel system contemplated strict 
adherence to that policy. Being free from con- 
straint by municipal franchises and state regu- 
lation, they had a _ substantial competitive 
advantage over Columbia wherever they came 
into competition with it. 


Prior to the organization of American Fuel, 
Columbia was practically free from actual com- 
petition in the field occupied by its subsidiaries 
in Kentucky, Ohio and West Virginia, but dur- 
ing 1928, 1929 and a greater part of 1930, the 
operating subsidiaries of American Fuel, as a 
result of its competitive advantage, took from 
them some of their large industrial customers, 
including the American Rolling Mill Company. 
During 1929 and 1930, Columbia was engaged in 
developing a plan for the construction of a 
natural gas pipe line from its Kentucky and 
West Virginia fields to the eastern seaboard 
cities of Washington, Baltimore and Philadel- 
phia. As originally planned, the project called 
for a large increase of gas reserves in West 
Virginia and eastern Kentucky, and to acquire 
such reserve Columbia embarked upon a large 
scale program for increasing its acreage. The 
gas acreage held by American Fuel was con- 
sidered by it to be desirable. Inland and Ken- 
tucky Fuel had sustained substantial operating 
losses in 1928 and 1929, due to their heavy 
burden of securities and burdensome gas con- 
tracts, and so were never able to earn their 
fixed charges. Columbia knew of this precarious 
financial condition and that the indentures se- 
curing the bonds of Inland and Kentucky Fuel 
provided that upon their failure to meet interest 
or sinking fund requirements the indenture 
trustees could institute foreclosure proceedings 
upon the request of holders of 25% of their 
bonds. Anticipating such eventuality, and to 
place itself in a position to force foreclosure 
and sale of the properties with an opportunity 
to purchase them at foreclosure, Columbia, in 
January, 1930, began to purchase Inland and 
Kentucky Fuel bonds on the open market by 
methods which concealed the fact that it was 
the purchaser, and by the end of April, 1930, 
had acquired. in excess of 25% in principal 
amount of the bonds of both. 


From the beginning of their operations, In- 
land and Kentucky Fuel were under the super- 
vision and management of Hope Engineering 
Company, an organization with wide experience 
in successfully promoting and building gas 
transmission lines. It recognized the dubious 
financial condition of American Fuel and its 
subsidiaries, and realized that its only hope of 
survival was to secure capital not only to bridge 
its immediate difficulties, but to finance a large 
expansion of its business. The industrial area 
in and around Detroit, Michigan, not then sup- 
plied with natural gas, was conceived to be an 
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inviting field, and Hope recommended that 
American Fuel make an effort to enter it. Plans 
for that purpose were formulated, and Hope 
succeeded in inducing American Utilities & Gen- 
eral Corporation and Moody-Seagraves Company 
to join in the promotion. These companies 
united their resources and combined their efforts 
as a syndicate to construct a natural gas trans- 
mission line from Eastern Kentucky to Detroit 
which would pass through the heart of the ter- 
ritory then occupied and served by the sub- 
sidiaries of Columbia. American Utilities and 
General Corporation was a prosperous and suc- 
cessful investment trust, backed and controlled 
by G. E. Barrett & Company, a strong banking 
corporation which had financed many gas enter- 
prises. Moody-Seagraves Company had success- 
fully built and operated natural gas projects and 
had wide experience in their promotion. The 
Syndicate was considered to be a combination of 
sufficient financial strength and business experi- 
ence to foreshadow success of the Detroit proj- 
ect and so prevent the impending financial 
collapse of the American Fuel System. 


The Syndicate acquired voting trust certifi- 
cates, notes, and a majority of the common 
stock of American Fuel, which gave it complete 
control of that System. To prevent default in 
maturing obligations of American Fuel, Inland 
and Kentucky Fuel, Hope agreed to provide 
funds sufficient to meet their immediate sinking 
fund requirements. Operations of the Syndicate 
were carried on by and through corporations 
which it wholly owned and controlled. Through 
one it applied for a franchise to lay gas pipe 
lines in the streets of Detroit, and entered upon 
a vigorous campaign to secure contracts from 
industrial consumers there as well as in the 
territory through which the proposed line would 
be constructed; through another it surveyed and 
acquired the right-of-way for the transmission 
line from the gas flelds of Eastern Kentucky, 
including necessary permits for river crossings; 
and through still another it started acquiring 
additional gas acreage in Eastern Kentucky. 
The plan was for the Syndicate to provide suffi- 
cient money to advance the project to a point 
where its successful completion and profitable 
operation could be demonstrated, and then to 
sell bonds to the public in an amount sufficient 
to finance completion. Contracts were obtained 
from industrial consumers in the Detroit area 
and elsewhere, and Ralph K. Davis, a nationally 
known and reputable gas engineer, was em- 
ployed to investigate and analyze the proposed 
enterprise. After an exhaustive survey he re- 
ported the gas reserve to be sufficient, the indus- 
trial market adequate, and the project, as a 
whole, a sound business proposition which 
would be profitable to the gas company and of 
economic advantage to the industries of Toledo 
and Detroit. 

During this time Columbia was also making 
plans to supply natural gas to the Detroit area. 
It made a survey of the market in Detroit, and 
while the application of the Syndicate for a 
franchise was pending, Columbia’s executive 
committee passed a resolution providing for an 
extension of its existing gas transmission lines 
from Toledo to Detroit. The success of these 
plans was threatened not only by the plans of 
the Syndicate for the development of the Amer- 
ican Fuel System, but also by the starting of a 
large pipe line for the transmission of natural 
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gas from the Texas Panhandle and the Hugoton 
gas fields of Kansas, which was proposed to be 
extended into Ohio, Michigan and Indiana and 
make gas available to cities then supplied by 
Columbia, and also to Detroit toward which 
Columbia was planning. In addition, the United 
Carbon Company, with acreage in Eastern Ken- 
tucky, had announced an intention to build a 
natural gas pipe line to Cincinnati for the pur- 
pose of supplying gas to the city in competition 
with Columbia, and proposed to furnish natural 
gas to a number of Columbia customers in the 
Cincinnati area at a substantially reduced rate. 
United Carbon Company’s threat was averted 
through the purchase of all of its gas by War- 
field Natural Gas Company, a Columbia sub- 
sidiary. Competition from the Texas and 
Hugoton fields was avoided through purchase 
of complete control of that project by Columbia 
Oil and Gasoline Corporation, another Columbia 
subsidiary, entailing an investment of more than 
$30,000,000. Meanwhile, Columbia continued to 
acquire bonds and debentures of the American 
Fuel System until it had acquired approxi- 
mately 42% of Kentucky Fuel obligations and 
approximately 36% of the obligations of In- 
land, representing an aggregate expenditure of 
between three and four million dollars, 


On October 30, 1930, Columbia purchased the 
Syndicate’s entire holdings in the American 
Fuel System, and all other corporations which 
had been organized by the Syndicate for the 
promotion and development of the Detroit proj- 
ect. This purchase included 76% of the out- 
standing common stock or American Fuel, 
together with all claims and securities held by 
the members of the Syndicate in American Fuel 
and its subsidiaries. The price paid by Colum- 
bia returned to the Syndicate members all that 
they had invested, and gave them a clear profit 
of $350,000. In addition, Columbia guaranteed 
to employ Hope to perform natural gas engi- 
neering work on at least $20,000,000 of con- 
struction projects within a period of three years, 
for which it agreed to pay Hope a compensa- 
tion of 4%,—an obligation which it later dis- 
charged by paying Hope $400,000 without any 
work being done by Hope. The Syndicate de- 
livered resignations of all officers and directors 
of American Fuel, its subsidiaries and other 
associated corporations, and they were replaced 
by persons designated by Columbia. Nominees 
of Columbia were made voting trustees of a 
majority of the capital stock of Kentucky Fuel. 
Columbia agreed to hold the members of the 
Syndicate harmless by reason of the obligation 
of Hope to provide funds to meet sinking fund 
requirements of Inland and Kentucky Fuel, and 
in respect to any obligation imposed by gas 
contracts entered into with industrial consum- 
ers, and from certain obligations under leases 
of gas acreage. 


By the use of certain of its claims Columbia 
promptly initiated receivership proceedings 
against Inland and Kentucky Fuel, and its nomi- 
nee, Lockhart, was appointed receiver. There 
were no further efforts to advance the Detroit 
project. ‘The negotiations pursuant to which 
Columbia had acquired from the Syndicate con- 
trol of the American Fuel System, were in- 
augurated by C. R. Seagraves, President of the 
Moody-Seagraves Company, as his confidence in 
the ability of the Syndicate to successfully 
complete the Detroit project had been consid- 
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erably shaken by reason of the financial depres- 
sion and the depleted financial strength of the 
members of the Syndicate. 


Up to this point there is little, if any, con- 
troversy as to the facts thus narrated. The 
court, however, found that while Seagraves had 
lost confidence in the success of the Detroit 
project, other members of the Syndicate did not 
share his views and were probably induced to 
agree to the deal with Columbia by the large 
profits realized from it, and that a collateral 
inducement to Seagraves was the prospect of 
his making a profitable contract with Columbia 
to take gas from flelds in the Southwest in 
which he was interested. It also found that 
though the Syndicate was encountering obstacles 
in the promotion of the Detroit project, it had 
not abandoned it and it constituted a sufficient 
menace and threat to Columbia to induce Colum- 
bia to make the deal highly profitable to the 
Syndicate members, and that but for the con- 
summation of this transaction the Syndicate was 
ready, able and willing to continue its efforts. 
Whether it would have ultimately succeeded is 
a matter which Hes entirely in the realm of 
speculation. It further found that prior to 
Columbia's acquisition of domination and con- 
trol of the American Fuel System, it had as- 
serted through certain of its responsible 
executive officers, that it would not lle idly by 
and permit the construction of a pipe line 
through the heart of its territory as proposed by 
the Svndicate, and that on and prior to January 
1, 1930, and continuing throughout 1930 and 
thereafter, Columbia, {ts executive officers, di- 
rectors and certain of its corporate subsidiaries, 
were engaged in a conspiracy, the object, pur- 
pose and effect of which was to restrain and 
monopolize trade and commerce in natural gas 
in and between the states of Kentucky, Ohio, 
West Virginia, Indiana and Michigan, that the 
claims presented by and on behalf of Columbia 
against the debtors, American Fuel, Inland and 
Kentucky Fuel, were acquired pursuant to and 
in accomplishment of the aims and purposes of 
that conspiracy, and that any plans on the part 
of Columbia to utilize the properties of the 
American Fuel System, were merely collateral 
and incidental to the main purpose of the con- 
spiracy which was to restrain actual and poten- 
tial interstate competition in the production, 
transportation, distribution and sale of natural 
gas. Wherefore, in applying the principles of 
law announced by this court in the American 
Fuel and Power case, supra, it concluded it to 
be the duty of the Bankruptcy Court to with- 
hold its aid from parties seeking benefit from 
an agreement tinged with illegality, and that 
under the facts of record it was not required to 
approve the claims or stock interests of Colum- 
bia. 


[Findings as to Monopolization Challenged by 
Appellant; Reasons Urged for Reversal] 


The appellant challenges the finding that 
it acquired the stock of American Fuel pur- 
suant to a conspiracy to restrain and mo- 
nopolize trade; it denies that the Syndicate 
was ready and able to build the proposed 
line to Detroit; contends that if the Syndi- 
cate had continued its efforts to develop the 
project its success was not only in the realm 
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of speculation but had become impossible; 
that prior to its purchase contract with the 
Syndicate, the plans for the Detroit project 
had been abandoned, and in any event they 
did not constitute a sufficient menace and 
threat to Columbia to induce it to make the 
purchase of American Fuel stock from the 
Syndicate profitable to its members. It 
further contends that in 1930 receiverships 
for Inland and Kentucky Fuel were inev- 
itable, that there was no substantial compe- 
tition in interstate commerce between the 
two systems, and if there were it was in- 
capable of affecting prices, and finally that 
Columbia’s acquisition of American Fuel 
securities did not adversely affect or dam- 
age the interests of the debtors or their 
security holders. If the assailed findings are 
found to be erroneous it asserts that the 
judgment must be reversed. Alternatively, 
it asserts that if such findings are sustained 
reversal still must follow on the ground that 
the district court was without power to for- 
feit claims upon securities acquired in vio- 
lation of the Anti-Trust Laws because the 
Anti-Trust Laws provide their own penalties 
to which the court may not add; that Co- 
lumbia’s claims may not be rejected without 
a showing and finding thereon that the inter- 
ests of the debtors or their security holders 
were adversely affected or damaged by the 
Columbia purchase; and that such purchase 
was permissible under the express provisions 
of §7 of the Clayton Act. Its last stand is 
that the purchase of Inland and Kentucky 
Fuel bonds prior to October 30, 1930, was 
legal even though it should be held that its 
stock purchase was prohibited by the Clay- 
ton Act. ; 


[Discussion of Equity Jurisdiction] 


It is difficult in the brief compass of an 
Opinion, and we find it unnecessary, to con- 
sider each issue of fact and law categorically, 
as departmentalized in the briefs. The ap- 
pellant finally, after extended argumentation, 
concedes that equity will not affirmatively 
aid in the doing of a wrong. So it will not, 
for instance, enforce a patent, when utilized 
to further a scheme to restrain or monopo- 
lize trade, as in Morton Salt Co. v. G. S. Sup- 
piger Co., 314 U. S. 488; B. B. Chemical Co. 
v. Ellis, 314 U. S. 495; Hartford-Empire Co. 
v. U. S., 323 U. S. 386, and it will not recog- 
nize a claim which is being asserted as part 
of a scheme by a dominating stockholder 
to defeat the lawful prior claims of creditors. 
Pepper v. Litton, 308 U. S. 295; Taylor v. 
Standard Gas & Elec. Co., 306 U. S. 307. It 
asserts, however, that the mere fact that 
property has been acquired in connection 
with some statutory or other wrong, does 
not deprive the owner of his property in- 
terest where he is not asserting that property 
interest in furtherance of the wrong, but is 
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only asking for a recovery of its money 
value. The public interest may then be pro- 
tected by an appropriate injunction, as by 
enjoining Columbia from voting or other- 
wise exercising control. It asserts that the 
wrong, if any, which has been the subject 
matter of this litigation throughout, has been 
a wrong alleged to have been done to the 
public through the Anti-Trust Laws, and the 
case therefore has no relation at all to cases 
of the type of Pepper v. Litton, supra, and 
Taylor v. Standard Gas & Elec. Co., supra, in 
both of which the wrong complained of was 
that done by a majority stockholder to the 
creditors. 


We may readily agree with the distinction 
thus asserted without necessarily accepting 
its application to the case at bar. A court 
of equity, however compelled by the tradi- 
tional doctrine that one who seeks equity 
must not himself be guilty of inequity, is 
neither obliged nor capable of policing the 
enforcement of all state and federal laws. 
The maxim does not apply to every uncon- 
scientious act or inequitable conduct of the 
plaintiff, or to misconduct which is uncon- 
nected with the matter in litigation, Bentley 
v. Tibbals, 223 Fed. 247 (C. A. A. 2), and 
equity is not “an avenger of wrongs com- 
mitted at large by those who resort to it for 
relief.” Kinner v. Lake Shore, etc. R. Co., 
69 Ohio St. 339, 344. 1 Pomeroy’s Eq. Jur. 
§ 399. So if the evidence here of a con- 
spiracy to restrain or monopolize trade in 
interstate commerce were limited to evidence 
that Columbia had stifled competition in its 
territory and sought to maintain monopoly 
therein by its purchase through subsidiaries 
of the United Carbon Company’s gas and 
control of the transmission line from the 
Texas Panhandle and Hugoton gas fields of 
Kansas, even though such evidence estab- 
lished that it thus was engaged in a 
conspiracy to restrain and menopolize in vio- 
lation of the Anti-Trust Laws, such evidesce 
would not confer upon a court of equity 
jurisdiction to deny complete enforcement 
of its property rights in the stock and se- 
curities of American Fuel and its subsidi- 
aries, however, it might furnish the basis for 
a direct proceeding such as is now pending 
at the complaint of the government in the 
Court of Delaware. 


[Injury to Debtors, Stockholders and Creditors 
of Bankrupt by Appellant’s Restraimt 
of Competition] 


To sustain the judgment below the appel- 
lees must have proved not only inequitable 
or illegal conduct, but that the debtors, their 
stockholders or public creditors were in- 
jured thereby. Glenn Coal Co. v. Dickinson 
Fuel Co., 72 Fed. (2d) 885, 887; Bentley v. 
Tibbals, supra; American Steel & Wire Co. 
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v. Wire Drawers’ et al., 90 Fed. 608 (C. C. A. 
6) ; Louisiana Farmers P. U. v. Great Atlantic 
& Pacific Tea Co., 40 Fed. Supp. 897. This 
they undertook to do by proof that the suc- 
cess of the American Fuel System depended 
upon an expansion of its market sought to 
be achieved by the Detroit project, that the 
completion of this project was vital in pre- 
serving the interests of creditors and stock- 
holders in the constituent corporations, and 
that they were prevented from completing 
it by the activities of Columbia in further- 
ance of an integrated scheme to destroy the 
American Fuel System, first by buying up a 
sufficient number of bonds to compel the 
foreclosure and sale of its properties, then 
by stock purchases which gave Columbia 
control so as to put an end to the Detroit 
project, and finally the use of its claims to 
force the companies into receivership with 
a Columbia nominee as receiver. To this 
Columbia makes answer that the American 
Fuel Company and its subsidiaries were so 
unsoundly financed that receivership was in- 
evitable, that the Detroit project could never 
have been brought to successful fruition, 
that it had been completely and irrevocably 
abandoned, and that Columbia’s sole pur- 
pose in buying into American Fuel was to 
acquire additional gas reserves for its Sea- 
board pipe line. 


In our view it is entirely immaterial that 
American Fuel, Inland and Kentucky Fuel, 
were not themselves to build the pipe line 
from Kentucky to Detroit, and that the pro- 
jected line was to be constructed, owned 
and operated by the Syndicate through cer- 
tain corporations not subsidiary to Ameri- 
can Fuel but controlled by the members of 
the Syndicate. The primary purpose of the 
project was to furnish an outlet for the gas 
reserves of the American Fuel System by 
making them available in a larger market; 
no other purpose is suggested and no other 
source of supply is indicated to serve the 
proposed transmission line. The Detroit 
line would have served American Fuel and 
its subsidiaries, and in its successful com- 
pletion lay their only hope for escape from 
impending financial disaster. Were this not 
so there would seem to be little point to the 
effort made by Columbia in record, argu- 
ment and brief, to demonstrate the impossi- 
bility of its construction, the abandonment 
of the project, and that in it there was no 
menace or threat to Columbia. 


In the contention that Columbia’s acqui- 
sition of American Fuel Securities did not 
adversely affect or damage the interests of 
the debtors and their security holders, Co- 
lumbia analyzes the several steps in its 
activity for the purpose of demonstrating 
that its purchase of American Fuel Securi- 
ties, its subsequent purchase of a controlling 
stock interest, and its later placing of Amer- 
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ican Fuel and its subsidiaries into receiver- 
ship, was each a permissible undertaking, 
first for investment authorized by law, and 
then the utilization of legal means to pro- 
tect such investment. By this rationaliza- 
tion it seeks to escape the charge that the 
overall purpose of its entire activity was a 
scheme to achieve control of American Fuel 
or to bring about its demise to the end that 
it be destroyed as a competitor in a field in 
which Columbia was exercising virtual mo- 
nopoly. This was the theory underlying the 
petitions of the debtors, our earlier decision 
and the judgment below, which must now 
be examined in the light of the record here 
presented. 


There is substantial credible evidence that 
from the very beginnings of the promotion 
that led first to the incorporation of Inland, 
then to the organization of the American 
Fuel System, and later to the organization 
of the Syndicate which proposed to con- 
struct the Detroit pipe line, Columbia was 
fully conscious of the threat to its subsid- 
iaries that these organizations would present 
with the competitive advantage afforded by 
their immunity from state and municipal 
regulation. It manifested early and contin- 
ued hostility to the venture, and exerted 
every possible influence to thwart its suc- 
cessful fruition. It early lodged a complaint 
with the Better Business Bureau of New 
York in respect to the financing of Inland; 
it manifested great concern over the taking 
from its subsidiaries important industrial 
customers in their territory; it kept itself 
completely informed as to the financial and 
operating activities of American Fuel and 
its subsidiaries and the provisions of their 
contracts for gas. Though fully informed 
of the unsoundness of their financial struc- 
tural and their improvident gas contracts, it 
began in January of 1930 secretly to pur- 
chase bonds and securities of Inland and 
Kentucky Fuel at but little discount from 
their par values. Its president declared that 
‘ff anyone thinks Columbia will allow a 
ditch to be dug across the State of Ohio, 
he is just crazy,” and that if Columbia came 
into the picture it would have to “put the 
company [American Fuel] through the 
wringer.” Finally, though now proclaiming 
that American Fuel and its subsidiaries were 
unsoundly financed, that neither it nor its 
subsidiaries could meet their fixed charges 
and sinking fund requirements and were 
headed for receivership, it paid approximately 
$3,000,000 for stock control and assumed 
heavy obligations subsequently liquidated by 
substantial payments. It is true that much 
of this evidence was controverted, but we 
are not able to say that the district judge, 
who had advantages superior to ours for 
determining the truth, was clearly wrong 
in the determinations, expressed and im- 
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plicit in his findings, especially when viewed 
against a background of evidence pointing 
clearly to restraint of competition from 
sources other than Kentucky gas fields. 

Much is made by Columbia of the finding 
below that whether the Detroit project 
would have ultimately succeeded, is a matter 
which lies entirely in the realm of specula- 
tion. Promotions, such as are here dis- 
closed, have always in them a speculative 
element. That the Detroit project was not 
unsound is evidenced by the Davis report 
heretofore referred to, by the substantial 
investment therein by the experienced mem- 
bers of the Syndicate, and by the evidence 
which, with much persuasiveness, indicates 
Columbia’s concern in regard to the threat- 
ened competition. 

The finding that the Detroit project was 
not abandoned until Columbia took over 
control of American Fuel through its stock 
purchases, is justified by the evidence. No 
announcement of abandonment had ever 
been made, and while the members of the 
Syndicate had suffered in their financial abil- 
ity to carry it through, by reason of the 
depression, it is not demonstrated that all 
expedients for financial support had yet been 
fully explored. The Syndicate members 
were both strong and experienced and would 
not have surrendered without exhausting all 
possible means to achieve success. The most 
that is said in the record by some of the 
members of the Syndicate, is that in their 
minds they had concluded that the project 
could not be carried through, and so that it 
was abandoned. But this evidence must be 
and was viewed in the light of the fact that 
the Syndicate members had, through Co- 
lumbia, recovered their investment and taken 
their profit, and so loses its persuasiveness. 

The prospect of recovery and possible 
profit in what may now seem to have been 
initially an improvident investment by se- 
curity holders, lay in the achievement by 
American Fuel and its subsidiaries of an 
expanded market to be opened up by the 
Detroit pipe line. The realization of their 
hopes was forever destroyed by the activi- 
ties of Columbia in assuming control of the 
American Fuel System, terminating further 
pursuit of the Detroit plan and placing the 
companies in receivership. It was neither 
for the court below, nor is it for us to in- 
dulge in retrospective prophecy. The Detroit 
project may have failed of accomplishment 
even if Columbia had kept its hands off, 
but as pointed out in Taylor v. Standard Gas 
Co., supra (the Deep Rock case), “it is im- 
possible to recast Deep Rock’s history and 
experience so as even to approximate what 
would be its financial condition at this date 
had it been adequately capitalized and inde- 
pendently managed and had its fiscal affairs 
been conducted with an eye single to its own 
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interests.” The hope that the debtors, their 
public creditors and the Syndicate may have 
had in the success of the Detroit project, 
was one they had a right to entertain. If 
realized, American Fuel would not have 
been the first company saved from disaster 
by improved management and access to an 
expanded market. It is idle, therefore, to 
contend that the elimination of that prospect 
was not an injury to them, however impos- 
sible it may now be to measure their damage. 
Granted that, as unrelated and independent 
acts, the purchase of American Fuel securi- 
ties by Columbia or the purchase of stock 
control therein did not adversely affect the 
interests of the debtors and their creditors, 
yet the exercise of the power which such 
purchase and control gave to Columbia in 
the manner and for the purpose in which it 
was exercised, clearly affected such interests 
adversely. 

Columbia’s contention that its sole pur- 
pose in buying into American Fuel was to 
secure the Kentucky gas reserves which 
American Fuel controlled and which Co- 
lumbia needed for its proposed Seaboard 
pipe line, does not square with the substan- 
tial price paid for American Fuel stock and 
securities and the heavy obligations other- 
wise assumed, or with Columbia threats to 
prevent the building of a pipe line and to 
put American Fuel through the wringer. 
It does not square with the subsequent aban- 
donment of great areas of gas acreage, even 
with allowances for the curtailment of Co- 
lumbia’s activities necessitated by contin- 
uance of the depression. The court was 
justified in its finding that Columbia’s main 
purpose was to restrain actual and potential 
interstate competition in the production, 
transportation, distribution and sale of nat- 
ural gas, notwithstanding a collateral and 
incidental purpase to acquire and utilize the 
properties of American Fuel. 


[Bankruptcy Decree Did Not Impose Addi- 
tional Anti-Trust Penalties | 


The argument that the court, for alleged 
violations of the Anti-Trust Laws, imposed 
in a bankruptcy proceedings penalties other 
than those specified in the Anti-Trust Stat- 
utes, must be rejected. The court imposed 
no penalties; it but exercised its equity 
power to deny relief to a creditor seeking 
enforcement of contracts entered into ille- 
gally or tainted with inequity. To apply the 
doctrine so vigorously urged by Columbia, 
is to deny the power and duty of equity, to 
reject demands arising out of illegal or in- 
equitable conduct whenever such conduct is 
subject to legal penalties imposed by state or 
federal law, and so to limit it to that nar- 
rowly restricted field in which the chancel- 
lor may sense inequity even in the absence 
of statutory condemnation. A denial of this 
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contention does not mean, of course, that 
the power may be invoked in respect to 
conduct constituting no wrong to the parties 
or interests in litigation. 

In our view, Columbia receives no sup- 
port from the case of Hartford-Empuire Co. 
v. U. S., 323 U. S. 386, wherein it was held 
that the use of patent positions to allocate 
fields of manufacture and to maintain prices, 
violated the Anti-Trust Laws and could be 
restrained, but that the court was without 
power to compel action, which amounts to 
a forfeiture of patents. Columbia correctly 
points out that there is no distinction 
between a patent and a bond; both are a spe- 
cies of property and neither can be confis- 
cated because of past uses. But its contention 
in other respects ignores the fundamental 
basis of the Hartford-Empire decision which, 
in line with Morton Salt v. Suppiger and 
B. B. Chemical Co. v. Ellis, supra, denies en- 
forcement of patent rights against infring- 
ers, so long as the patent owner is using his 
patent in violation of the Anti-Trust Laws. 
It may well be, under the facts of the Hart- 
ford-Empire case, that there remained to the 
appellants there, property rights which, when 
their owners had abandoned their illegal 
use and been purged of inequity, could still 
be enforced against subsequent infringers, 
Such rights the court would not allow to be 
confiscated. This doctrine has no applica- 
tion to the present status of Columbia, at 
least in respect to the subordination of its 
claims by the decree. In that respect the 
decree merely denies enforcement of the 
Columbia claims precisely as the Hartford- 
Empire decision denies enforcement of pat- 
ents illegally used against those infringing 
during such illegal use. The fruits of Co- 
lumbia’s inequitable activities are still re- 
tained in its freedom from competition by 
American Fuel, and Columbia’s suggested 
remedy would still leave wronged stockhold- 
ers and creditors without relief, for a resto- 
ration of the status quo ante is manifestly 
now impossible. It may be as suggested by the 
S. E. C. that, under the facts of the case, 
the distinction between subordination and 
rejection is purely academic, but submis- 
siveness in principle to the doctrine of the 
Hartford-Empire case, perhaps requires an 
amendment to the decree, limiting the rem- 
edy of the petitioners to the subordination 
of the Columbia claims. 


[All Bonds Acquired to Aid Monopoly 
Subordinated | 


Lastly is Columbia’s contention that there 
is no basis for subordination of bonds pur- 
chased prior to the date when it acquired 
stock control of American Fuel, that this 
was an isolated transaction unrelated to 
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subsequent inequitable conduct. The bond 
purchase was, however, upon the facts found, 
supported by credible and persuasive evi- 
dence, but the initial step in an integrated 
policy to preserve Columbia’s monopolistic 
position in the territory here involved, and 
to prevent and stifle actual or threatened 
competition by American Fuel. Such bonds 
have therefore no status superior to the 
stock or bonds later acquired. Jn re Kansas 
City Journal-Post Co., 144 Fed. (2d) 791 
(CORUM) 
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We have examined the issues of law and 
fact presented by the appeal, not herein spe- 
cifically discussed. We find them to be 
without merit. 


[District Court Decree Modified] 


The decree will be limited in remedy to 
the subordination of the Columbia claims 
to the claims of all other creditors of every 
class, and as so amended the judgment is, 


Affirmed. 


United States v. Schine Chain Theatres, Inc., et al. 


In the United States District Court, Western District of New York. Civil No, 223. 


October 8, 1945. 


The use of oppressive measures, such as arbitrarily depriving competitors of first and 
second run pictures and making threats to open closed theatres, or to build new theatres, 
so as to prevent theatre operations or building by competitors, for the purpose of 


acquiring a monopoly, is unlawful. 


See the Sherman Act annotations, Vol. 1, f 1210.501. 


The use of the collective buying power of an interlocking group of motion picture 
exhibitors to obtain special concessions from film distributors in order to restrict or 
restrain competition, and to monopolize the exhibition of motion pictures in certain towns 
and cities, is violative of the Sherman Anti-Trust Act. 

See the Sherman Act annotations, Vol. 1, | 1220.273. 


The propriety of the introduction of evidence as to overt acts prior to the introduction 


of proof of the conspiracy, lies within the discretion of the court. The statements and 
acts of agents of motion picture film distributors, made within the scope of their authority, 
are admissible to show a conspiracy iri proceedings under the Sherman Anti-Trust Act. 


See the Sherman Act annotations, Vol. 1, J 1610.301. 


The existence of a conspiracy, within the meaning of the Sherman Anti-Trust Act, 
may be inferred from numerous acts and transactions, 
See the Sherman Act annotations, Vol. 1, {| 1610.318. 


For plaintiff: Wendell Berge, Assistant Attorney General, Washington, D. C., Robert 
L. Wright, John P. Claggett, Harold L. Schilz and Albert Boggess, Special Assistants to 
the Attorney General, Philip Marcus and Milton Kalas, Special Attorneys, George L. 
Grobe, United States Attorney, Buffalo, N. Y. 


For defendants: Edmund McCarthy, Willard S. McKay, Saul F. Rogers and Arthur 
J. Homans, all of New York, N. Y., Edward F. McClennen, Boston, Mass., Arthur H. 
Whitemore, Boston, Mass., and Howard M. Antevil, Gloversville, N. Y. 


Opinion rendered by JoHn KnicutT, United States District Judge. 


Violations Charged 


[Digest] This suit is brought by the United 
States to restrain violations of Sections 1 
and 2 of the Sherman Act. 


Description of Defendants and Operations 


Defendants are six corporations, known 
as the “Schine Circuit,” and three individ- 
uals who are the principal officers and stock- 
holders of the parent corporation, are officers 
of the subsidiaries, and have general super- 
vision of the circuit. This organization 
started in 1920 with three theatres in Glov- 
ersville, N. Y. In the twenty-one years 
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following, it acquired, either as purchaser 
or as lessee, an interest in 175 theatres and 
some 42 separate parcels of realty for thea- 
tre purpose, or connected with such purpose, 
Since 1931 it has acquired an interest in 
118 corporations operating theatres in New 
York, Ohio, Kentucky, Maryland, Dela- 
ware and Virginia. In addition it has booked 
and bought for and supervised 37 theatres 
since 1931. Since 1928 the towns in which 
there was no opposition show a total in- 
crease of 56. In 1941 there were only three 
towns in which competitors were playing 
major film product. 
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The eight major film companies receive 
upwards of 75 per cent of the total film 
rental paid by the “Schine Circuit.’ Al- 
though all of them originally were made 
parties to this suit, charged with having 
participated separately with the “Schine 
Circuit” in the conspiracy charged and in 
aid of its monopolization of the film ex- 
hibiting business, they have since been 
dropped as such. In buying film for its 
circuit and the companies in which it had 
an interest, the “Schine Circuit” generally 
negotiated deals with the division manager 
of cach of the major film companies. The 
agreements so made were usually followed 
by license agreements signed by the chief 
sales executive of the distributors. 


Plaintiff's Allegations 


The government contends that the de- 
fendants have used their great buying power 
to suppress competition by bringing about 
various restrictions on the comyetitor’s 
ability to compete, resulting in persuading 
the competitor either to sell to the “Schine 
Circuit,’ operate on an inferior basis or join 
in pooling his interests with the “Schine 
Circuit.” The foregoing claims and the de- 
fendants’ denial makes the issues. 


Sherman Act Applicable 


Any question as regards the applicability 
of the Sherman Act has been clearly an- 
swered by the decision of the Supreme 
Court in United States v. Crescent Amuse- 
ment Co., 323 U. S. 173. Under definitely 
comparable facts that Court held: (1) that 
this court has jurisdiction; (2) that it is im- 
material whether the distributors or any one 
of them were members of a conspiracy or 
joined in the effort to monopolize; (3) that 
while the business or the showing of motion 
pictures is local, a combination of exhibitors 
may violate the Sherman Act by using their 
collective buying power to restrict or re- 
strain competitors; (4) that the relationship 
between the circuit members is such that 
they may be capable of conspiring or com- 
bining with each other in violation of the 
Act; and, (5) that the circuit, in essence, is 
not a single exhibitor. 


Order of Proof 


It is not necessary that proof of the con- 
spiracy be made before overt acts are proved. 
The order of the proof lies within the dis- 
cretion of the court. There is no hard and 
fast rule that the evidence of concert should 
be first put in. 


Inter-Department Communications of 
Distributors 


Statements and acts of agents or repre- 
sentatives within the scope of their authority 
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indubitably are admissible to show a con- 
spiracy. Further, in conspiracy cases a great 
deal of latitude is permitted the court in the 
reception of evidence. The rule will be sus- 
tained if the testimony which is admitted 
tends even remotely to establish the ulti- 
mate fact. 


Circumstantial Evidence 


It is quite patent from the nature of the 
charges here that they have to be estab- 
lished by numerous acts and transactions 
having relation, in some way, to the charge. 
These acts must be considered together to 
show intent, and intent to “combine,” “con- 
spire’ and/or “monopolize” must be the 
reasonable and natural conclusions from the 
acts or transactions, as believed by the court. 
Ordinarily proof of such acts comes from 
circumstantial evidence and the inferences 
which are ordinarily drawn from these. It is 
elementary that conspiracies are seldom 
capable of proof by direct testimony and 
may be inferred from the things actually 
done. 


Methods Used to Restrain Competition 


The great film buying power of the de- 
fendant corporations gave opportunity to 
exert pressure on the distributors to obtain 
preferences. This buying power included 
both closed and open towns. By combining 
the open and closed towns in the “Schine 
Circuit’s” deals with the distributors, it was 
enabled to dictate terms to the distributors. 
This ability to dictate terms was further 
increased by the authority of the “Schine 
Circuit” to buy product for theatres not 
owned or operated by it. 


The means and methods employed by the 
different defendant corporations through 
their officers and authorized representatives 
to obtain a “monopolistic” control were 
numerous. Principally among these were 
arbitrarily depriving independents of first 
and second run pictures, securing unreason- 
able clearances, making threats to build or 
open closed theatres to prevent construction 
or operation by independents, lowering ad- 
mission prices, obtaining rental concessions, 
restricting independents who sold to the 
“Schine Circuit” as to periods and places of 
operation, making long time franchise agree- 
ments covering the “Circuit”. 


Finding of Violation of Sherman Anti-Trust 
Aci 

The defendants have maintained an un- 
lawful combination among themselves and 
with their affiliated corporations and have 
monopolized the licensing of the exhibition - 
of motion picture films in various cities and 
towns in violation of Section 1 and Section 
2 of the Sherman Anti-Trust Act and, through 
the unlawful combination between them- 
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selves and their affiliates by their predatory 
practices, have monopolized the business ot 
operating motion picture theatres in vari- 
ous towns and have attempted to monopolize 
in various other towns; and the defendants 
have contracted, conspired and combined 
with each other and their affiliated corpora- 
tions and with each of the aforesaid major 
film corporations for the purpose, and with 
the effect of suppressing competition and 
monopolizing exhibition of films distributed 
by each of said film corporations in various 
towns and cities, in violation of the afore- 
said statute. 


Injunction; Provision for Dissolution 


The plaintiff is entitled to a judgment en- 
joining the defendants: 

(1) from monopolizing the supply of major 
first run films in any situation where there 
is a competing theatre suitable for first run 
exhibition thereof, and from monopolizing 
the supply of second run films in any situa- 
tion where there is a suitable theatre for 
second run exhibitions thereof; 

(2) from demanding or receiving clear- 
ance over theatres operated by others which 
unreasonably restrict their ability to com- 
pete with a theatre owned or operated by a 
defendant, or corporation controlled by it; 

(3) from conditioning the licensing of 
films in any competitive situation, outside 
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of Buffalo, New York, upon the licensing 
of films in any other situation; 

(4) from selling or acquiring any theatre 
interests pending the further order of this 
Gout: 

(5) from enforcing any existing agree- 
ments heretofore entered into by the de- 
fendants not to compete, or to restrict the 
use of any real estate to non-theatrical pur- 
poses; from the use of any threats or decep- 
tion as a means whereby a competitor is 
induced to sell; 

(6) from continuing the heretofore de- 
scribed “conspiracy” or “monopolization” 
in restraint of trade and commerce between 
the states and the entering into any com- 
bination or conspiracy for the purpose or 
with the effect of restraining trade and com- 
merce between the states; 


(7) and directing the entering of a decree 
adjudging that the defendants and their 
affiliated corporations be dissolved, re-aligned 
or reorganized in their ownership and con- 
trol, so that fair competition between them 
and other theatres be restored and here- 
after maintained; and that the determination 
of the question of the dissolution, re-align- 
ment or reorganization of the parties afore- 
said and the method to be employed in the 
accomplishment of the same be left to be 
fixed by this court after further considera- 
tion with the parties. 


[J 57,414] United States v. American Optical Company, et al. 
In the United States District Court for the Southern District of New York. Civ. 


10-391. Dated October 9, 1945. 


The motion of the New Jersey Optical Co., one of the defendants in an anti-trust 


proceeding instituted by the United States in a New York District Court, for permission 
to amend its answer to include a cross-claim against another defendant, the American 
Optical Company, is denied on the grounds that the subject matter of the proposed cross- 
claim is already involved in another pending action between such defendants in a suit 
instituted by the American Optical Company against the New Jersey Optical Co., after 
the commencement of the anti-trust proceeding, that the motion is not timely, and that the 
filing of the cross-claim would unnecessarily complicate the defense in the anti-trust pro- 
ceeding wherein the Government had substantially completed the presentation of its evi- 
dence of price-fixing combination relating to spectacle frames and was in the midst of 
the presentation of its evidence as to the alleged monopolization or attempt at monopoly 
in the wholesale distribution of opthalmic goods. 


See the Sherman Act annotations, Vol, 1, f 1610. 
For plaintiff: Irving B. Glickfeld, New York, N. Y. 


_ For defendants: Root, Clark, Buckner & Ballantine for defendant American Optical 
Co., and Lum, Fairlie & Wachenfeld for defendant New Jersey Optical Co. 


Hursert, United States District Judge. 


Opinion 
[Motion to Amend Answer] 


Hursert, D. J.: The motion is by the 
defendant, New Jersey Optical Co., (here- 
inafter referred to as N. J. O. C.) for per- 
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mission.to amend its answer to include cross 
claim against the defendant American Op- 
tical Company (hereinafter referred to as 
A. O. C.) under the provisions of Rule 13 (g) 
Federal Rules of Civil Procedure. 
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[Action to Prevent Violation of Sherman 
and Clayton Acts] 


The action was commenced in this Court 
Sept. 16, 1940 under the Sherman Act (Sec. 
4 of the Act of Congress of July 2, 1890, c. 
647, 26 Stat. 209 as amended) and the Clay- 
ton Act (Sec. 15 of the Act of Congress of 
Octo Selo s cees23 e038a Stat 730u-as 
amended) to prevent alleged violations by 
the defendants of said Acts. 


[Number of Defendants for Whom Appear- 
ances Have Been Entered] 


There are 23 corporate and 60 individual 
defendants for whom 15 law firms have en- 
tered appearances. 


[Extsting Record to Stand Upon 
Resumption of Trial] 


The issues came on for trial by our late 
colleague, Judge Woolsey, on Nov. 12, 1941, 
and continued for approximately six months. 
41 witnesses were examined, nearly 10,000 
pages of testimony were taken and trans- 
cribed, and about 2400 exhibits were intro- 
duced in evidence. The parties stipulated 
that upon resumption of the trial the exist- 
ing record may stand, in view of the un- 
availabiilty of the Judge before whom the 
trial was undertaken. 


{Trial Suspended in Midst of Second Phase 
Dealing with Monopoly] 


On the first phase of the case the alleged 
price-fixing combination relating to spectacle 
frames, it appears that the Government has 
substantially completed the presentation of 
its evidence and was in the midst of the 
second phase, alleged monopolization or at- 
tempt at monopoly in the wholesale distribu- 
tion of Opthalmic goods (in which A. O. C. 
asserts N. J. O. C. was not concerned) when 
the trial was suspended at the request of the 
War and Navy Departments. 


[Present Issue Predicated upon 
Patent Rights] 


The issue, as between the defendants 
AnO]GC. and N. J..O. © under the present 
pleadings, is predicated upon patents or 
patent rights of A. O. C. under which N. J. 
O. C. has licenses. The latter contends 
these patents are invalid but that it was 
compelled to accept such licenses and oper- 
ate under them in order to remain in business. 


[Validity of Patents Challenged] 


Meanwhile, A. O. C. sued N. J. O. C. in 
the Municipal Court of Boston, Mass., for 
royalties. On application of N. J. O. C. 
this suit was removed to the United States 
District Court for the District of Massachu- 
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setts. N. J. O. C. then interposed a counter- 
claim challenging the validity of A. O. C.’s 
patents and patent rights. 


[Trial of Case Deferred Due to 
War Conditions ] 


The trial of that case has also been de- 
ferred due to the existing War conditions 
until at least December, 1945. 


[Basis Upon Which Cross Claim 
Is Opposed] 


Defendant N. J. O. C. now moves to 
amend its answer in this action to include 
a cross-claim for the same relief which it 
set up in the Massachusetts cause. A. O. C. 
opposes on three grounds: 


1, That the subject matter of the proposed 
cross-claim is already involved in another 
pending action. 


2. That the motion is not timely. 


3. That the filing of the cross-claim would 
unnecessarily complicate the defense of this 
action. 


[Motion Addressed to Discretion 
of Court] 


Of course this motion is addressed to the 
sound discretion of the court. 


[Removal of Case to Different State 
Discussed | 


Defendant might have asserted its cross- 
claim in its original answer or have applied 
to the court at any time thereafter as it has, 
in fact, done. Leave to amend pleadings 
shall be freely given when justice so re- 
quires. But, it is apparent that N. J. O. C. 
never determined to set up its cross-claim 
until after suit was brought by the A. O. C. 
in Boston, and the N. J. O. C. removed that 
case, as it had a right to do, to the United 
States District Court for the District of 
Massachusetts, so that it could set up that 
cause of action against the suit for money 
damages for royalties. It made its choice, 
Now, without any suggestion of discontinu- 
ing its counter-claim in the Massachusetts 
action it would have this Court grant an 
amendment for the same relief here. Such 
a course appears to be prejudicial to the 
A. O. C. because if the N. J. O. C. prefers 
to litigate its cross-claim here, then the 
A. O. C. should have the opportunity to 
proceed upon its cause of action for royal- 
ties in Massachusetts without the compul- 
sion of litigating there the cross-claim of 
the N. J. O. C., if allowed to be pleaded here, 
since the court in Massachusetts has in- 
dicated that its disposition in the trial of the 
Massachusetts case is dependent on the re- 
sumption of the pending trial here. 
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[Motion to Amend Answer Denied] pe ~ ear oR Oras Ret ©) tos 
: arene o. v. Eastern Wine Corp., ed. 5 
The Court feels there is merit in the three Dwinell-Wright Co. v. National Fruit Prod- 


objections made by A. O. C. which out- ; 
weigh the exercise by this Court of its dis- hee Cored Fed, (2) 848. Dated: N. Y. Oct. 


cretionary power to allow the amendment 
and the motion is, therefore, denied. Settle 


[7 57,415] Carl McIntire, Young People’s Church of the Air, Inc., Word of Life 
Fellowship, Inc., Theodore Elsner, E. Schuyler English, Highway Mission Tabernacle, 
Wiley Mission, Inc., and Wesleyan Methodist Church v. Wm. Penn Broadcasting Com- 
pany of Philadelphia. 


In the United States Circuit Court of Appeals for the Third Circuit. No. 8928. Filed 
October 12, 1945. 


Appeal from the District Court of the United States for the Eastern District of 
Pennsylvania. 


A complaint charging that defendant radio station owner terminated the contracts 
of plaintiff religious corporations and refused plaintiffs the right to bid for radio time on a 
competitive basis, while entering into paid contracts with a few other religious broad- 
casters, is insufficient to state any cause of action under the anti-trust laws, when it is not 
alleged that the defendant is in a dominant position in the broadcasting fieid or that 
defendant is a member of a chain which so monopolizes radio broadcasting as to render it 
impossible for the plaintiffs to find other outlets for their broadcasts, and when neither 
conspiracy nor concert of action is asserted. 


See Sherman Act annotations, Vol. 1, { 1220.322. 

For appellants: William S. Bennett, New York City, N. Y. 
For appellee: Thomas B. K. Ringe, Philadelphia, Pa. 
Before Biccs, WALLER and McLAuGHuiin, Circuit Judges. 


(Defendant Engaged in Operation of munications Act of 1934. See 47 U.S. C. A. 

Rado Station] § 307. WPEN devoted at least a erie of 

brah f “Be : its available broadcasting time to religious 

ee Circuit ee The plaintiffs oa programs. Ail of the time consumed by 

clergyman or religious corporations who these plaintiffs’ programs was paid for by 
have been broadcasting religious programs 


: : the plaintiffs as sponsors pursuant to con- 
over Radio Station “WPEN” owned and ane entered ie by them and the de- 


operated by the defendant. The station fendant. The dates at which the contracts 
operates under a short term license in the of the plaintiffs would have expired except 
usual form’ issued by the Federal Com- for the happening of the events hereinafter 
munications Comission under the Com- _ referred to are listed below.’ 


1 The license of Station WPEN provides in part: 


“The licensee shall, during the term of this license, render such broadcasting service as will 


pane public interest, convenience, or necessity to the full extent of the privileges herein con- 
erred. 


“This license shall not vest in the licensee any right to operate the station nor any right in 
.the use of the frequency designated in the license beyond the term hereof, nor in any other man- 
ner than authorized herein.’’ 


2 Specified 

Expiration Date of 

Date Name of Plaintiff Contract 
April 1, 1945 Young Peoples Church of the Air, Inc............... May 3, 1944 
May 26, 1945 KE. Schuyler English (The Pilgrims)................. May 2, 1944 
May,.27, 1945 Carl, Mcintiress% x..qnccearcn eto meee tee ene eee May 18, 1944 
June 17, 1945 Wesleyan Methodist Chruch..... Wee fe se May 8, 1944 
June 23, 1945 Word of Life Fellowship; Ine:).... 02-50-2400 00en: May 8, 1944 
June730,°1945' Wiley. Mission Inc. ere: o. eeeeenee June 12, 1944 
JULY 22, 919450) Wiley Mission: LnChesetent, «aie nts eee ee June 12, 1944 
Sept. 23, 1945 Highway Mission Tabernacle............... PRRs Batson Aug. 28, 1944 
Nov. 11, 1945 Theodore Elsner (Phila. Gospel Tabernacle)......... Oct. 28, 1945 
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[Termination of Contract by Plaintiff | 


Each contract contained a provision which 
authorized termination by the defendant by 
giving two weeks’ notice in writing. On 
February 20, 1945, the defendant served on 
each of the plaintiffs a written notice of in- 
tention to terminate the contracts in ac- 
cordance with this provision. Though the 
expiration dates specified in the notices in 
every instance fell prior to Easter Sunday 
1945 (April 1), the defendant offered to per- 
mit each plaintiff to continue broadcasting 
over WPEN up to and including April 1, 
1945. All of the plaintiffs continued their 
broadcasts through that day. Thereafter 
the defendant refused to permit any of the 
plaintiffs to broadcast their programs. 


[Reason for Cancelling Contracts Presented] 


As will be observed from the dates set 
out in note 2 supra the contract of Young 
Peoples Church of the Air expired by its 
own terms on April 1, 1945. All other con- 
tracts, save one, would have reached their 
original expiration dates by September 23, 
- 1945. The remaining contract would have 
expired on November 11, 1945. The de- 
fendant stated its reason for cancelling the 
contracts as follows: 


“Instead of time for religious broadcasts being 
sold on a commercial basis as has heretofore 
been done, we plan to inaugurate on a substan- 
tial basis, as a public service a series of relig- 
ious broadcasts of general interest, the time 
for which will not be sold.’’ * 


[Plaintiffs’ Allegations Listed | 


The original complaint filed by the plain- 
tiffs asserted that jurisdiction lay in the 
District Court under Section 406 of the 
Communications Act of 1934, 47 U. S.C. A. 
§ 406. Upon it becoming apparent that the 
defendant was not a “common carrier” as 
defined in Section 4 (h),* 47 U. S. C. A. 
§ 153 (h), the plaintiffs amended the bill of 
complaint and bottomed their cause on four 
sets of allegations. These may be stated as 
follows: (1) that the defendant in terminat- 
ing the contracts and in refusing the plain- 
tiffs the right to bid for radio time on a 
competitive basis, while entering into paid 
contracts with a few other religious broad- 
casters possessed the intent “. to dis- 
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criminate illegally against the plaintiffs”; 
(2) that the notices of cancellations were 
of no legal effect in that the avowed reason 
for giving them was “illegal, invalid, and 
contrary to the terms and intent of the 
Federal Communications Act and to the 
First Amendment”; (3) that the policy of 
the defendant to give free time for religious 
broadcasts or “to give some free time and 
sell other time for religious broadcasts is 
illegal .’ is contrary to the Federal 
Communications Act and to the First 
Amendment; that the course pursued by the 
defendant permits it to control the type of 
religious broadcasts to be sent out over 
WPEN and constitutes a violation of the 
right of freedom of speech and the right to 
the free exercise of religion; and (4) that 
the clause of the contracts permitting can- 
cellation, “printed on the reverse side of 
. . . [the] contracts”, is without considera- 
tion, is too indefinite to be enforceable and 
is so repugnant to the other terms of the 
contracts as to be void. We will endeavor 
to deal with these issues but it is desirable 
first to make a few general observations re- 
specting the background against which radio 
broadcasting stations licensed by the Federal 
Communications Commission operate. 


[Public Interest Involved] 


It is plain, as indeed both the plaintiffs 
and the defendant agree, that a radio broad- 
casting station must operate in the public 
interest and must be deemed to be a “trustee” 
for the public. It is unnecessary to review 
in this opinion the history of the various 
federal statutes culminating in the Federal 
Communications Act which will demon- 
strate the correctness of the foregoing state- 
ment,” in view of the opinions of Mr. Justice 
Frankfurter in National Broadcasting Co. v. 
United States, 319 U. S. 190 and Federal Com- 
munications Commission v. Pottsville Broad- 
casting Co., 309 U. S. 134. It is clear from 
history and the interpretation of the Federal 
Communications Act that the choice of pro- 
grams rests with the broadcasting stations 
licensed by the FCC. See also 1 Socolow, 
Law of Radio Broadcasting, Secs. 214-219, 
pp. 232-239. Censorship by the FCC is pro- 
hibited by Section 326° of the Act, 47 
WS Ga SS26: 


Sa EE SR a NS a a ee Le a a a ee ee 
3 Quoted from the notices of cancellation dated February 20, 1945. 


4In pertinent part as follows: 


“|. a person engaged in radio broadcasting shall not, 


insofar as such person is so engaged, be deemed a common carrier.” 


5 See The Wireless Ship Act, 46 U. S. C. A. §§ 484-487, The Radio Act of 1912, 47 U. SCA 
§§ 51-63 (repealed), The Radio Act of 1927, 47 U. S.C. A. §§ 81-119 (repealed). 


6 In pertinent part as follows: 


“Nothing in this chapter shall be understood or construed to give the Commission the power 


of censorship over the radio communications or signals transmitted by any radio station, and no 
regulation or condition shall be promulgated or fixed by the Commission which shall interfere 
with the right of free speech by means of radio communication.”’ 
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[Powers of Federal Communications 
Commission] 


The authority of the Commission as de- 
fined in Section 303, 47 U.S. C. A. §303 
includes the power to pass upon such allega- 
tions of unfair treatment as the plaintiffs 
make here respecting the defendant. The 
Commission may refuse to renew the de- 
fendant’s license if it has failed to act in 
the public interest. Indeed certain of the 
plaintiffs have complained to the Commis- 
sion of the defendant’s actions which are 
the basis for the suit at bar, but the Com- 
mission was of the opinion that the de- 
fendant’s action in cancelling the contracts 
was not against the public interest." In the 
case at bar, however, we are concerned only 
with the question of whether the plaintiffs 
have stated any cause of action against the 
defendant cognizable in a district court of 
the United States. We are of the opinion 
that they have not done so for the reasons 
stated immediately hereinafter. 


[Violation of Anti-Trust Laws Discussed] 


The causes of action which the plaintiffs 
seek to assert and which we have set out 
above, with the exception of the group of 
allegations which we have designated as (4), 
endeavor to asSert violations of the Consti- 
tution or of laws of the United States. The 
group of allegations which we have desig- 
nated as (1) seems to attempt to assert a 
violation of the anti-trust laws of the United 
States despite the fact that neither the Sher- 
man Act * nor the Clayton Act ® is mentioned 
in the plaintiffs’ pleading. This is not in 
itself of great importance but the allegations 
of the amended complaint are insufficient to 
state any cause of action under the anti-trust 
laws. For example, it is not alleged that the 
defendant is in a dominant position in the 
broadcasting field or that it is a member of 
a chain which so monopolizes radio broad- 
casting as to render it impossible for the 
plaintiffs to find other outlets for their 
broadcasts. Neither conspiracy nor con- 
cert of action is asserted. As we stated in 
Goldman Theatres, Inc. v. Loew’s Inc., — F. 
2d —, —, paraphrasing a statement in United 
States v. Socony-Vacuum Oil Co. (C. C. A. 
7), 105 F. 2d 809, 825, 
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“The purpose of the anti-trust laws—an intend- 
ment to secure equality of opportunity—is 
thwarted if group power is utilized to eliminate 
a competitor who is equipped to compete.”’ 


The plaintiffs do not allege that the de- 
fendant seeks to eliminate a competitor by 
refusing to sell radio time to the plaintiffs. 
It is not asserted that the defendant entered 
into a conspiracy with the plaintiffs’ com- 
petitors in religious broadcasting to eliminate 
the plaintiffs from the religious broadcast- 
ing field. Indeed, in justice to the plaintiffs 
it should be stated that they do not assert 
expressly that they are competitors in a field 
of religious broadcasting or that religious 
broadcasting is a commodity. Properly 
they have avoided such allegations but the 
plaintiffs have stated no cause of action 
under the anti-trust laws of the United 
States. 


[Defendant Entitled to Select Program 
Material | 


These allegations may conceivably be 
construed as relating to some vague charge 
of unfair competition. 
not assert that they are selling a commodity. 
The allegations seem to charge an “illegal 
discrimination” in that the defendant in- 
sists on preferring other religious broad- 
casters to the plaintiffs. But there is no 
reason, the FCC permitting and no violation 
of the anti-trust laws being involved, why 
the defendant may not sell time to whom- 
ever it pleases. As we have stated, Con- 
gress has confided the selection of program 
material to be broadcast to the taste and 
discrimination of the broadcasting stations. 


[District Court Does Not Possess Power to 
Enforce Federal Communications Act] 


As to the groups of allegations which we 
have designated as (2) and (3) we con- 
clude that they state no cause of action. 
The plaintiffs have cited no specific provi- 
sion of the Federal Communications Act 
which has been violated by the defendant 
and we can find none. In any event the 
enforcement of the Act rests in the FCC and 
not in the district courts of the United 
States save for a right of review of the 
Commission’s orders afforded under Section 


™The Commission by its News Release dated April 24, 1945 stated in part: 


“The Commission 


But the plaintiffs do - 


has carefully considered the matters alleged in your complaint and the representations made to it 
by the licensee of Station WPEN to determine whether there has been a violation of the licensee’s 
obligation to operate in the public interest. The Commission is of the opinion that the repre- 
sentations of Station WPEN are consonant with the licensee’s obligation to present a diversified 
and wey sounded program service. For the foregoing reasons, the Commission has today denied 
your petition.’’ 


An appeal lay from the order of the Commission under Section 402(a) of the Federal Com- 
munications Act, 47 U. S, C. A. § 402(a). See the Urgent Deficiencies Act, 28 U. S. C. A. § 47. 
None of the plaintiffs availed themselves of the right of review thus afforded. 


8 See 15 U. S.C. A. §§ 1 and 2. 
2 See 50 o. CA esmios 
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402(a). Nor do we perceive how it may 
be said that because the defendant has can- 
celled broadcasting contracts in accordance 
with a written provision contained in them 
that the plaintiffs’ rights to freedom of 
speech and to the free exercise of religion 
have been abridged. True, if a man is to 
speak or preach he must have some place 
from which to do it. This does not mean, 
however, that he may seize a particular radio 
station for his forum. See the apt language 
of Mr. Justice Frankfurter in National 
Broadcasting Co. v. United States, supra, at 
p. —, “Unlike other modes of expression 
radio inherently is not available to all.” 


[Radio Station WPEN Cannot be Considered 
an Agency of Government] 


Assuming arguendo that the defendant’s 
cancellations of the plaintiffs’ contracts have 
limited plaintiffs’ opportunities to speak or 
preach freely, the First Amendment was in- 
tended to operate as a limitation to the 
actions of Congress and of the federal gov- 
ernment. The defendant is not an instru- 
mentality of the federal government but a 
privately owned corporation. The plaintiffs 
seek to endow WPEN with the quality of 
an agency of the federal government and 
endeavor to employ a kind of “trustee-of- 
public-interest” doctrine to that end. But 
Congress has not made WPEN an agency 
of government. For this court to adopt the 
view that it has such a status would be 
judicial legislation of the most obvious kind. 


[No Federal Statute Gives Cause of Action 
Against Person Abridging Another’s 
Freedom of Speech or 
Religion] 


Finally, on this particular aspect of the 
case at bar, we state that we know of no 
federal statute which gives a cause of action 
against a private person who has abridged 
another’s right to freedom of speech or to 
the free exercise of religion. Cf. Screws v. 
United States, — U. S. —, and Picking v. 
Penna, R. Co. (C. C. A. 3), — F. 2d —. 


[Defendant's Right to Censorship Justified] 


The assertion that the actions of the de- 
fendant constitute censorship has in essence 
been discussed in the foregoing paragraphs. 
For a radio station to refuse to sell time 


Court Decisions 
McIntire et al. v. Wm. Penn Broadcasting Co. of Philadelphia 


57,973 


in which an individual may broadcast his 
views may be censorship but we know of 
no law which prohibits such a course. As 
we have indicated a radio broadcasting sta- 
tion is not a public utility in the sense that 
it must permit broadcasting by whoever 
comes to its microphones. Cf. Pulitzer Pub- 
lishing Co. v. Federal Communications Com- 
mission (C. A. D. C.), 94 F. 2d 249. 


[Cancellation Privileges Discussed] 


As to the group of allegations which we 
have designated as (4) containing the specific 
assertions that the defendant could not can- 
cel the contracts because the cancellation 
clause was without consideration and invalid 
because indefinite and repugnant to other 
provisions of the contracts we conclude that 
here also the plaintiffs have failed to state 
a cause of action. Since this portion of the 
complaint is based strictly on diversity juris- 
diction, the questions of law must be deter- 
mined by the law of Pennsylvania” for it 
must be presumed in view of the absence 
of allegations to the contrary ™ that the con- 
tracts were executed and delivered in Penn- 
sylvania.” Such cancellation provisions are 
supported by the law of Pennsylvania. See 
Phila. Ball Club v. Lajoie, 202 Pa. 210, 51 A. 
973 and Dick v. Ireland, 130 Pa. 299, 317, 18 
A. 735, 736. Cancellation provisions are not 
uncommon in radio broadcasting contracts. 
See the comments of the FCC in In re 
Kindig, 3 F. C. C. 313. There was con- 
sideration supporting the clauses; indeed, it 
was the identical consideration which sup- 
ported the contracts. The plaintiffs entered 
into the agreements fully aware that can- 
cellation was provided for. The validity of 
the unilateral option reserved to the de- 
fendant is too clear to require extended dis- 
cussion. See the Pennsylvania decisions 
cited in this paragraph. 


[Court Did Not Err in Dismissing 
Amended Complaint] 


The court below dismissed the amended 
complaint upon the motion of the defendant 
on the ground that it stated no cause of 
action against the defendant. It committed 
no error in doing so. 


[Judgment Affirmed] 
Judgment affirmed. 


10 See Ruhlin v. N. Y. Life Ins. Co., 304 U. S. 202 and Guaranty Trust Co. v. York, — U.S. —. 
11 See Black & Yates v. Mahogany Ass’n., (CCA 3), 129 F. 2d 227, 233. 
12 See New York Life Ins. Co. v. Levine, (CCA 3), 138 F. 2d 286, 288 and the authorities cited 


in note 4 of Judge Maris’ opinion. 
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[157,416] United States and Alien Property Custodian v. Merck & Co., Inc., and 
Powers-Weightmen-Rosengarten Corporation. 


In the District Court of the United States-for the District of New Jersey. 
Action No. 3159. Dated October 6, 1945. 


The consent decree entered in an action charging violations of the Sherman Act can- 
cels an agreement of November 17, 1932, known as a “Treaty Agreement,” between Merck 
& Co., Inc., of New Jersey, and E. Merck, of Germany, which recognized and confirmed 
the right of Merck & Co., Inc., to the exclusive use of the word “Merck” in certain terri- 
tories, the right of E. Merck to the exclusive use of the word “Merck” in certain other 
territories, and the right of each to the use of the word “Merck” in still other territories. 
The agreement provided, among other things, that the party developing a specialty should 
offer the other the first right for the sole distribution and/or exclusive manufacture of such 
specialty in the territory in which the offeree held the exclusive right to use the name 
“Merck,” and that information and experience regarding manufacturing processes of 
certain products manufactured by both parties would be exchanged. The decree requires 
Merck & Co., Inc., to the extent of its power to do so, to issue unrestricted grants of 
immunity under foreign patents, or applications therefor, covering certain patented prod- 
ucts made in the United States and imported, sold or used in any country. 

See the Sherman Act annotations, Vol. 1, | 1530.70. 


The decree provides for the issuance of royalty-free, non-exclusive and unconditional 
licenses for the manufacture of pharmaceutical chemicals under 59 patents and 1 patent 
application held by Merck & Co., Inc., and under 49 patents and 3 patent applications 
held by the Alien Property Custodian, with the exception that the issuance of licenses 
under patents and patent applications held by the Alien Property Custodian may be 
restricted in the national interest. Provision is made to bring any abandoned patent 
applications within the scope of the decree if such applications are revived or renewed. 

The decree enjoins: actual or threats of patent infringement proceedings and the 
collection of royalties based on the above mentioned patents or patent applications; the 
filing of any claim or action under Section 9 of the Trading with the Enemy Act in order 
to assert rights to any patent held by the Alien Property Custodian, except as expressly 
granted by such Custodian; the reservation of any trademark in any country whatsoever 
for the benefit of E. Merck; the vesting in E. Merck of any control over Merck & Co., Inc.; 
claiming exclusive rights under any patent, patent application, process or invention received 
from E, Merck; the sale or distribution of chemicals and pharmaceuticals with conditions 
in any way preventing resale or distribution in competition with E. Merck; entering into, 
maintaining or furthering any cartel agreement, plan or program with E. Merck. 

See the Sherman Act annotations, Vol. 1, J 1530.40, 1530.50, 1530.70. 

For plaintiffs: Tom C. Clark, Attorney General; Wendell Berge, Assistant Attorney 
General; Edgar H. Rossbach, United States Attorney, Herbert A. Berman, Special 
Assistant to the Attorney General; Francis J. McNamara, Deputy Alien Property Cus- 
todian; Harry LeRoy Jones, Chief, Alien Property Litigation Unit, War Division, Depart- 
ment of Justice; Raoul Berger, General Counsel to the Alien Property Custodian. 

For defendants: George Gildea for Katzenbach, Gildea & Rudner, attorneys for 
Merck & Co., Inc., and Powers-Weightman-Rosengarten Corporation. 

ForMAN, United States District Judge. 


Final Judgment 
The plaintiff, United States of America, 


Civil 


law herein and without admission by either 
defendant in respect of any such issue; 


having filed its complaint herein on October 
28, 1943; the defendants Merck & Co., Inc. 
and Powers-Weightman-Rosengarten Corpo- 
ration, respectively, having appeared and 
filed their answer to such complaint denying 
the substantive allegations thereof; the plain- 
tiff, Alien Property Custodian, having inter- 
vened and filed its complaint herein on 
October 6, 1945; the defendant, Merck & Co., 
Inc., having filed its answer to such com- 
plaint denying the substantive allegations 
thereof; all parties hereto by their attorneys 
herein having severally consented to the 
entry of this final judgment herein without 
trial or adjudication of any issue of fact or 
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Now, Therefore, before any testimony has 
been taken herein, and without trial or ad- 
judication of any issue of fact or law herein, 
and upon consent of all parties hereto, it is 
hereby 

Ordered, Adjudged and Decreed, as fol- 
lows: 

I 


[Jurisdiction] 


The Court has jurisdiction of the subject 
matter herein and of all the parties hereto; 
the complaint of the United States of America 
states a cause of action against the defend- 
ants under the Act of Congress of July 2, 
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1890, entitled “An Act to Protect Trade and 
Commerce Against Unlawful Restraints and 
Monopoly”; and the complaint of the Alien 
Property Custodian states a cause of action 
against the defendant Merck & Co., Inc. 
under Section 24(1) of the Judicial Code, as 
amended (Title 28, U. S. C. Section 41(1)), 
Section 274(d) of the Judicial Code, as 
amended (Title 28, U. S. C. Section 400), 
and under Section 17 of the Trading with 
the Enemy Act of October 6, 1917 (40 Stat. 
425; Title 50, Appendix, U. S. C., Section 17). 


II 
[Definitions] 
As used in this judgment: 


1. “E. Merck” means a partnership trad- 
ing and doing business under that name and 
style in Darmstadt, Germany, and its part- 
ners, and its and each of their agents, em- 
ployees, affiliates, successors, subsidiaries, 
representatives and assigns, and all persons 
acting or claiming to act under, through or 
for them or any of them; provided, that the 
term “E. Merck” shall not be deemed to 
refer to or include the Alien Property Cus- 
todian by reason of his vesting of any 
property, interest or rights of E. Merck; 
this proviso, however, shall not operate to 
impair the right of the Alien Property Cus- 
todian, as owner of all interests and rights 
created in E. Merck by virtue of the Treaty 
Agreement and all agreements amendatory 
and supplemental thereto, and as owner of 
all patents, patent applications, processes 
and inventions vested in him and referred to 
herein, to consent to this judgment, to con- 
sent to cancellation of said Treaty Agree- 
ment and all agreements amendatory and 
supplemental thereto, and to administer said 
patents, patent applications, processes and 
inventions except as provided in Paragraph 
X hereof. 


2. “Treaty Agreement” means a written 
agreement, a copy of which is attached here- 
to [not reproduced herein] and made a part 
hereof and marked Exhibit A, dated Novem- 
ber 17, 1932, between Merck & Co., Inc. and 
E. Merck. 

III 


[Treaty Agreement Cancelled] 


The Treaty Agreement, and all agree- 
ments amendatory or supplemental to the 
Treaty Agreement are hereby cancelled and 
each of the defendants and each of their 
directors, officers, agents, employees, repre- 
sentatives, successors, subsidiaries and affili- 
ates, and all persons acting or claiming to 
act under, through, or for them, are, and 
each of them and any successor or assign 
of the Alien Property Custodian, hereby is, 
enjoined and restrained from the further 
performance of any of the provisions of such 
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Treaty Agreement or of any agreement 
amendatory or supplemental to such Treaty 
Agreement, and from adoptmg or following 
any course of conduct for the purpose or 
with the effect of reviving or reinstating any 
of the provisions of said Treaty Agreement 
or any agreement amendatory or supple- 
mental to such Treaty Agreement. This 
Paragraph III shall not be deemed to ter- 
minate any immunity, as a non-exclusive 
immunity, held by either defendant on the 
date of this judgment to manufacture, use, 
or sell under any existing patent, patent 
application, process or invention, nor to pre- 
vent Merck & Co., Inc. from enforcing or 
asserting such rights or immunities as #t 
may possess for the use in its business of 
the name and trademark ‘Merck” in any 
form or combination of such name and 
trademark whatsoever. 


IV 
[Royalty Free Licenses] 


Defendant Merck & Co., Inc., its officers, 
directors, agents, employees, successors and 
assigns are hereby ordered and directed to 
issue to any applicant making written re- 
quest therefor, a non-exclusive license in the 
form annexed hereto [not reproduced here- 
in] and marked Exhibit B, under any one 
or more of the United States Letters Patent 
and Patents issued under applications for 
United States Letters Patent, the patent 
numbers and application numbers of which 
are listed in subdivision 1 of Exhibit C, at- 
tached hereto [not reproduced herein] and 
made a part hereof, including all continu- 
ances, renewals, reissues or extensions of 
such patents and patent applications, with- 
out any restriction or condition whatsoever, 
and without royalty or charge of any kind 
therefor, to make, use and sell the inventions 
claimed by the patents and patent applica- 
tions listed in said subdivision 1 of Exhibit 
C, for the life of said patents respectively. 


Vv 
[Immunity Under Foreign Patents] 


Defendant Merck & Co., Inc., its officers, 
directors, agents, employees, successors and 
assigns are hereby ordered and directed to 
issue to any applicant making written re- 
quest therefor, to the extent that defendant 
Merck & Co., Inc. has or acquires the power 
to do so, an unrestricted and unconditional 
grant of immunity under foreign patents or 
applications for foreign patents correspond- 
ing to the United States Letters Patent and 
applications for United States Letters Patent 
listed in Exhibits C and D, attached hereto 
[not reproduced herein], to import into, and 
to sell or to use, and to have imported, sold 
or used in, any country, any product made 
in the United States. 
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VI 
[Injunction] 


Each of the defendants and each of their 
directors, officers, agents, employees, repre- 
sentatives, sticcessors, subsidiaries, and affili- 
ates, and all persons acting or claiming to 
act, under through or for them, or any of 
them are, and each of them hereby is, en- 
joined and restrained from: 


(A) Instituting or threatening to institute 
or maintaining any suit or proceeding for 
patent infringement, or to collect royalties 
(1) based upon any of the United States 
Letters Patent listed in Exhibits C and D, 
attached hereto [not reproduced herein] or 
issued upon any application for a patent so 
listed, or (2) based upon any foreign patent 
or application for a foreign patent corre- 
sponding to the United States Letters Patent 
or application for United States Letters 
Patent listed in Exhibits C and D, attached 
hereto, on account of the importation, sale 
or use in any country of any product made 
in the United States. 


(B) Filing any claim or bringing any suit 
or proceeding under Section 9 of the Trad- 
ing with the Enemy Act, or otherwise, for 
the purpose of claiming or recovering any 
right, title or interest in and to any such 
patent or patent application listed in Exhibit 
D, attached hereto, or any interest therein 
or thereunder, except in so far as the Alien 
Property Custodian expressly grants rights 
therein or thereunder to the defendants, 
their successors, or assigns, or either or any 
of them. 


(C) Reserving or undertaking to reserve 
for E. Merck, or any person or persons 
designated by E. Merck, any rights or im- 
munity to use, or to control the use of, in 
any market or country, any trademark, 
tradename or other designation adopted by 
either defendant for any chemical or phar- 
maceutical product; 


(D) Vesting in E. Merck control over any 
of the business or over any business policy 
of defendant Merck & Co., Inc. or of any of 
its subsidiaries or affiliates; 


(E) Claiming or asserting as exclusive 
any right or immunity received from E. 
Merck prior to the date of the entry of this 
judgment, under any patent or patent appli- 
cation or as to any process or invention; 


(F) Conditioning in any way the sale or 
distribution or availability for sale or dis- 
tribution of any chemical or pharmaceutical 
product to or by any person, upon such 
person refraining from reselling or distributing 
or refraining from exporting for resale or 
distribution such product in competition 
with E. Merck at any place in the world; 
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(G) Entering into, adhering to, maintain- 
ing or furthering any agreement, undertak- 
ing, plan or program with E. Merck: 

(1) To refrain from competing in any 
market or country or in the manufacture, 
sale, distribution, importation or exportation 
of any chemical or pharmaceutical product, 
or to allocate markets, territories or cus- 
tomers for the sale or distribution of any 
chemical or pharmaceutical product; 


(2) To create, or to observe, an obligation 
to exchange or license under patents, patent 
applications, inventions, processes or other 
rights relating to any chemical or pharma- 
ceutical product; 

(3) To establish, adopt or agree upon 
terms and conditions to be imposed, ob- 
served or required in the licensing or grant- 
ing immunities to or by others under patents, 
patent applications, inventions or processes 
relating to any chemical or pharmaceutical 
product, or in the sale or distribution by or 
to others of chemical or pharmaceutical 
products; 

(4) To fix, maintain, or determine prices 
to be quoted or charged by or to, or imposed 
upon, any other person for any chemical or 
pharmaceutical product. 


VII 


[Attorney General to Be Notified of 
Agreements with E. Merck] 


Each of the defendants and each of their 
directors, officers, agents, employees, repre- 
sentatives, successors and affiliates, and all 
persons acting or claiming to act under, 
through or for them, or any of them are, and 
each of them hereby is, ordered and directed 
to file with the Assistant Attorney General 
in charge of the Antitrust Division of the 
Department of Justice, notice of their inten- 
tion to make any agreement or arrangement 
with E. Merck relating to or affecting the 
business policy of either defendant, its suc- 
cessors, affiliates or subsidiaries. The failure 
of the Attorney General of the United States 
or the Assistant Attorney General in charge 
of the Anti-trust Division to take any action 
following receipt of any information pursu- 
ant to this paragraph shall not be construed 
as an approval of the matter and things so 
received or informed, and shall not operate 
as a bar to any action or proceeding that 
may later be brought or be pending whether 
pursuant to this judgment or any law of the 
United States based on things so received or 
informed. 


VIII 
[Inspection by Departinent of Justice] 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, and subject to any legally recognized 
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privilege, duly authorized representatives of 
the Department of Justice shall, on the writ- 
ten request of the Attorney General, or an 
Assistant Attorney General, and on reason- 
able notice to the defendants be permitted 
(1) access, during the office hours of said 
defendants, to all books, ledgers, accounts, 
correspondence, memoranda and other records 
and documents in the possession of or under 
the control of said defendants, relating to 
any of the matters contained in this judg- 
ment; (2) without restraint or interference 
from the defendants, to interview officers or 
employees of the defendants, who may have 
counsel present, regarding any such matters; 
and the defendants, on such request, shall 
submit such reports on applications for 
licenses and licensing under Paragraph 1V 
of this judgment, or with respect to any 
relationship with E. Merck, or on exports or 
sales for export by the defendants, as may 
from time to time be reasonably necessary 
for the enforcement of this judgment; pro- 
vided, however, that information obtained 
by the means permitted in this paragraph 
shall not be divulged by any representative 
of the Department of Justice to any person 
other than a duly authorized representative 
of the Department of Justice except in the 
course of legal proceedings in which the 
United States of America is a party or as 
otherwise required by law. 


IX 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this decree to apply to the Court at any 
time for such further orders and directions 
as may be necessary or appropriate for the 
construction or carrying out of this decree, 
for the amendment, modification or termina- 
tion of any of the provisions thereof, for the 
enforcement of compliance therewith and 
for the punishment of violations thereof. 


x 


[Rights of Alien Property Custodian 
Preserved] 


(A) It is adjudged and decreed that all 
right, title and interest in and to the patents 
and patent applications listed in Exhibit D 
are in the Alien Property Custodian. Sub-~- 
ject to the provisions of subsection B of this 
Paragraph X, this judgment shall not be 
deemed to affect any right of the Alien Prop- 
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erty Custodian or his successors with respect 
to his ownership of, or to issue licenses or 
immunities under, any patent, patent appli- 
cation, process or invention vested in him, 
or to sell or otherwise dispose of any such 
patent, patent application, process or inven- 
tion, pursuant to the provisions of the Trad- 
ing with the Enemy Act, as amended, and 
in accordance with his policy in the adminis- 
tration thereof, or any right of the Alien 
Property Custodian to royalties or payments 
accrued prior to the date of the entry of this 
judgment. Subject likewise to the provi- 
sions of subsection B of this Paragraph X, 
this judgment shall not be deemed to pro- 
hibit or restrict in any way the Alien Prop- 
erty Custodian or his successors or assigns 
from instituting or maintaining any suit or 
proceeding for patent infringement with re- 
spect to patents now or hereafter vested in 
him or from taking such action with respect 
to any vested patents, patent applications, 
processes or inventions as the national in- 
terest may require. 


(B) A royalty-free, non-exclusive, uncon- 
ditional and unrestricted license under any 
one or more of the United States Letters 
Patent and patents issued under applications 
for United States Letters Patent, the patent 
numbers and application numbers of which 
are listed in the aforementioned Exhibit D, 
shall be granted by the owner of the title 
of said patents to any applicant making 
written request therefor; provided, that so 
long as ownership of said patents and patent 
applications is vested in the United States, the 
department, agency or officer duly authorized 
to administer them may, upon a determina- 
tion that the national interest so requires, 
withhold, and upon sale or other disposition 
of any such patents or patent applications 
require any subsequent owner thereof to 
withhold, licenses thereunder from any cor- 
poration or other business organization or- 
ganized under the laws of or having its prin- 
cipal place of business in Germany or Japan, 
or individuals who are subjects, citizens or 
residents thereof, or any corporation, busi- 
ness organization or individual acting for or 
on behalf of any such German or Japanese 
Corporation, business organization or sub- 
ject, citizen or resident of Germany or 
Japan; and provided, further, that any license 
issued by a duly authorized department, 
agency or officer of the United States may 
contain the terms and conditions set forth 
in the form annexed hereto [not reproduced 
herein] and marked Exhibit E. 
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[157,417] United States v. Association of American Railroads, et al. 


In the District Court of the United States for the District of Nebraska, Lincoln Divi- 
sion. Civil Case No. 246. September 27, 1945. 


Motions to dismiss the complaint in its entirety, and in the alternative, that certain parts 
of the complaint be dismissed or stricken, are denied on the grounds that where the com- 
plaint avers an actionable conspiracy, combination, monopoly, and attempt to monopolize, 
the incidental use of the services of rate bureaus and boards temporarily approved under 
Section 12 of the “Small Business Mobilization Act” and Certificate No. 44 issued there-. 
under by the War Production Board, is not a defense to a cause of action coming within 
the scope of the Sherman Anti-Trust Act. 


See the Sherman Act annotations, Vol. 1, J 1610.201. 


Motions for Bill of Particulars which would require the pleading of evidence are denied 
because it is recognized that from the very nature of actions brought under the Sherman 
Anti-Trust Act, the plaintiff must be allowed a substantial generality in the assertion of 
the facts. 


Motions for Bill of Particulars which would require the plaintiff to clarify the meaning 
of phrases and terms, such as “private rate making machinery”, “bodies subordinate” and 
unidentified “co-conspirators”, are allowed because such phrases and terms are not in 
general use and do not have clearly defined meanings. 


See the Sherman Act annotations, Vol. 1, | 1610.275. 


For the plaintiff: Messrs. Francis Biddle, Attorney General of the United States, 
Wendell Berge, Assistant Attorney General, Arne C. Wiprud, James E. Kilday, Albert 
30ggess, Pierce W. Bradley, David S. Craig, Edward Dumbauld, Robert M. Hunter, and 
W. B. Watson Snyder, Special Assistants to the Attorney General, and David O. Mathews 
and Frank F. Vesper, Special Attorneys, all of Washington, D. C., and Mr. Joseph T. 
Votava, United States Attorney of Omaha, Nebraska; 


Ior the defendant, Kuhn, Loeb & Co.: Messrs. William Dwight Whitney (Cravath, 
Swaine & Moore) of New York, N. Y., and William I. Aitken (Woods, Aitken & Aitken) 
of Lincoln, Nebraska; 


For the defendants Thomas W. Lamont and J. P. Morgan & Co. Incorporated: Messrs. 
Davis, Polk, Wardwell, Sunderland & Kiendl of New York, New York, and Guy C. 
Chambers, of Lincoln, Nebraska; 


For all defendants except those above named and Frederick E. Williamson and Robert 
C. Vaughan: Messrs. R. V. Fletcher, August G. Gurheim and Charles D. Drayton, all of 
Washington, D. C., Earl Cline and Maxwell V. Beghtol, both of Lincoln, Nebraska, T. F. 
Hamer of Omaha, Nebraska, and Douglas F. Smith of Chicago, Illinois. 


DELEHANT, United States District Judge. 


Facts of Case 


[Digest] The United States brings this 
proceeding for alleged violations of Sections 
1 and 2 of the Sherman Act against (a) those 
corporations operating nearly all the rail- 
roads in the Western District of the United 
States and owning and operating the rail- 
roads entering from the Western District 
into the rail traffic gateways of Chicago and 
St. Louis where traffic proceeding from or 
to the Western District is interchanged with 
eastern and southern carriers; (b) The 
Association of American Railroads and The 
Western Association of Railway Execu- 
tives; (c) J. P. Morgan and Company, 
Incorporated, and Kuhn, Loeb and Com- 
pany, banking corporations; and (d) sundry 
individuals holding responsible directorial or 
official positions with several of the corpo- 
rate defendants. 

The complaint alleges that the defendants 
are engaged in an unlawful combination and 
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conspiracy in restraint of trade and com- 
merce in the interstate transportation of 
freight and passengérs in violation of Sec- 
tion 1 of the Sherman Act, and have 
monopolized, attempted to monopolize, and 
conspired and combined to monopolize a 
substantial part of such trade and commerce 
in violation of Section 2 of the Act. It as- 
serts as specific purposes and practices of 
the combination the following: the imposi- 
tion on shippers in the Western District of 
freight rates higher than those charged for 
comparable services in the Eastern District; 
the interception of the initiation by western 
railroads of competitive freight rates or 
passenger fares without the approval of the 
defendants and some unnamed coconspira- 
tors in the Eastern District; the fixing of 
rates for transporting petroleum and petro- 
leum products at noncompetitive levels; the 
prevention of the construction and introduc- 
tion of sundry designated advantageous 
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facilities for western shippers; the depriva- 
tion of western shipping customers of 
competitive transportation services and rates ; 
the impairment of transportation services 
for western shippers by the arbitrary ob- 
struction of connections and retarding of 
shipments, especially of perishable products 
destined to eastern points; the exaction from 
western shippers of certain unwarranted 
accessorial charges; the denial to shippers 
from the Western District of advantageous 
rates and transit privileges, obtainable but 
for the combination; the prevention or de- 
ferment of the installation for the benefit 
of western shippers and passengers of 
certain expedited service and improved 
equipment, and facilities and recreational 
opportunities for travelers; the restriction 
of solicitation of business by individual 
railroads; the determination of freight rates 
and passenger fares in the Western District 
and the effective prevention of the reduction 
of either of such charges; and the prevention 
and postponement of the development of 
competitive modes of transportation and 
travel, notably by motor trucks and motor 
busses. The complaint sets out several ex- 
amples of conspiratorial collusion, furthered 
in some instances by coercive repression of 
individual conspiring carriers, in the main- 
tenance at an unjustifiably high level of 
rates for the shipment of freight from, to or 
within the Western District; in the thwart- 
ing of competitive solicitation of low rate 
passenger traffic; in the exaction from ship- 
pers, and notably the plaintiff itself as a 
shipper of war materials, of extortionate 
and noncompetitive rates maintained by and 
in consequence of the combination and con- 
spiracy; and in the artificial and improper 
manipulation of pipe line and rail rates for 
petroleum through conspiratory and repre- 
sive means. 

It is alleged that among the actual and 
designed results of the’ combination and 
conspiracy have been the elimination of 
competition in transportation rates and 
services between transportation agencies 
serving the Western District; the suppres- 
sion of development in competitive methods 
of transport, such as highway motor vehi- 
cles, airplanes, and pipelines; the impair- 
ment of industrial development within the 
district; the diminution and restraint of its 
trade and commerce; the hindering of its 
growth in population; the curtailment of 
the purchasing power of its people; and the 
depression of the national economy. 

The complaint charges that through the 
AAR (American Association of Railroads), 
the WARE (Western Association of Rail- 
way Executives), and a voluntary arrange- 
ment known as the “Commissioner Plan, 
Western District,” under the so-called 
Western Agreement, as well as other agen- 


Trade Regulation Reports 


Court Decisions 
U.S. v. Association of American Railroads, et al. 


57,979 


cies, the defendant railroad and banking 
corporations, acting by their representatives 
on the governing boards of the agencies, 
have accomplished a conspiratorial and 
coercive policing of the trade restraining 
and monopolistic objectives of the members 
of the combination, and an effective control 
over their practices, facilities, services and 
rates. The complaint avers that the prac- 
tices pursued under the Western Agreement 
were not abandoned by the purported formal] 
cancellation of the Agreement in 1943, 


The complaint also asserts that the de- 
fendants have promoted their unlawful 
design by fostering litigation in courts and 
before boards, and by supporting repressive 
legislative measures in a general effort to 
delay or hamper, within and for the Western 
District, the advent and growth of competi- 
tive transportation methods. It also sets out 
certain alleged devices by which the de- 
fendants have achieved the installation of 
noncompetitive rate structures under ar- 
rangements with pipeline operators and oil 
companies. 


Rehef Asked 


The plaintiff prays for a decree adjudging 
the alleged conspiracy and combination to 
be unlawfully violative of Sections 1 and 2 
of the Sherman Act; granting injunctive 
relief under the Act; dissolving AAR and 
WARE and enjoining the defendants from 
participation in like organizations for the 
asserted unlawful purposes and from reviv- 
ing the commissioner plan, or other device 
or devices employed under the Western 
Agreement. 


Motions Before Court 


Separate motions directed against the 
complaint are all designed to achieve the 
same general purpose. Each of them asks 
primarily, that the complaint be wholly dis- 
missed; and, only alternatively and in the 
event of the denial of its initial request, (a) 
that certain parts of the complaint (identi- 
fied variously but with a community of 
underlying thought) be stricken or dis- 
missed; and (b) that a Bill of Particulars 
be required of the plaintiff in respect of 
much the greater part, both in number and 
in scope, of the essential allegations of the 
complaint. 

The first demand of all moving defendants 
is for the dismissal of the action in its en- 
tirety. Whether by design or through inad- 
vertence, the motion of the defendants 
Lamont and J. P. Morgan & Co. asserts as a 
ground for dismissal, without further speci- 
fication, that the complaint fails to state a 
claim upon which relief can be granted. In 
the other two motions the same general 
assignment is made, but with the limiting 
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specification of Section 12 of the Public Law 
No. 603 of the 77th Congress, Title 50 App. 
U.S. C. A., Section 1112 and Certificate No. 
44 issued thereunder by the Chairman of 
the War Production Board on March 20, 
1943, 8 F. R., p. 3804, as the exact basis of 
infirmity in the statement of claim. The same 
statute and certificate are likewise cited in 
all three motions in support of a challenge 
to the court’s present jurisdiction of the 
subject matter of the action and also in de- 
nial of the plaintiff’s capacity to sue. 


Jurisdiction 


The motions for dismissal on the grounds 
of want of jurisdiction of this court over the 
subject matter of the action and the plain- 
tiff’s lack of capacity to sue are not well 
taken, and quite obviously involve a mis- 
apprehension of the scope of motions of that 
sort in the field of preliminary pleading. 

A plaintiff's “legal capacity to sue” is to 
be distinguished from his possession of a 
“cause of action”. The law recognizes “ca- 
pacity to sue” as the plaintiff’s personal 
right to come into court, and his “cause of 
action” as his right to relief under the facts 
of the case he brings. There is no possible 
question of the plaintiff’s capacity to sue. It 
is expressly recognized by Title 15 U. S. 
C. A., Section 4. 

A court’s want of “jurisdiction of subject 
matter” deals with generality, not with par- 
ticularity. By “subject matter” is meant the 
abstract thing, the general class, not the 
particular case. The jurisdiction of this 
court over the subject matter of this action 
is expressly conferred by the statute Title 
15 U. S.C. A., Section 4. 


Statement of Claim 


The general assignment by the Lamont- 
Morgan & Co. motion of failure to state a 
claim upon which relief can be granted has 
not been explicitly withdrawn either in the 
brief of the moving parties or upon oral 
argument. However, it has not been fortified 
by discussion and may be considered not to 
be relied upon, from the circumstance that 
in the brief of the assigning parties their 
motion to dismiss is grounded solely upon 
the cited Section 12 and Certificate 44. But 
in the court’s estimation, Section 12 and 
Certificate 44 aside, the allegations of the 
complaint would constitute the basis of a 
claim supporting allowable relief under the 
Sherman Act. 

In the application of Rule 12 (b) (6), 
Federal Rules of Civil Procedure, Title 28 
U.S. C. A., following Section 723c, to mo- 
tions to dismiss complaints for failure to 
state claims upon which relief can be 
granted, judicial opinion has confirmed the 
view that such a motion should not be 
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granted “if it is conceivable that, under the 
allegations of his complaint, a plaintiff can, 
upon a trial, establish a case which would 
entitle him to the relief prayed for.” This 
rule has been asserted repeatedly in the 
eighth judicial circuit. The court’s initial 
inquiry is whether, considered in the reason- 
able light most favorable to the plaintiff, 
the complaint may conceivably warrant the 
introduction of evidence supporting a decree 
in favor of the plaintiff. And the present 
motions to dismiss must be denied, (a) if 
without resting on any of the practices with- 
in the protection of Title 50 App. U. S.C. A., 
Section 1112 and Certificate No. 44 issued 
thereunder, the complaint states a claim 
supporting relief; or, if, in its entirety it 
states a valid claim, and either (b) the com- 
plaint alleges conduct by the defendants 
which, if proved, would deny to them the 
protection of the statute and certificate just 
cited; or, (c) either Title 50 App. U. S. 
C. A., Section 1112 or Certificate No. 44 
issued thereunder is invalid. The last of 
these three alternatives may be disregarded, 
for, thus far at least, the plaintiff does not 
assert the invalidity either of the statute or 
of the certificate. The power of the Con- 
gress, by which the Sherman Act was 
adopted, to make exceptions from its provi- 
sions, or to suspend its operations within 
prescribed limitations, either temporarily or 
permanently, is not actually assailed and 
has been exercised on several occasions. 
Some examples of such action are Title 15 
U.S. C. A., Section 78 (n), (The Securities 
Exchange Act of 1934); Title 15 U. S. C. A,, 
Sections 832 (d) and 842 (Bituminous Coal 
Act of 1937, replacing Bituminous Coal Con- 
servation Act of 1935); Title 7 U.S. C.A., 
Section 671 (d) (Agricultural Marketing 
Act). 


Small Business Mobilization Act 


Title 50 App. U. S. C. A., Section 1112 
is Section 12 of the “Small Business Mobili- 
zation Act”, approved June 11, 1942. It was 
enacted in aid of the then vigorously current 
and now abating, though still operative, war 
effort. 

The court observes the significant lan- 
guage by which the Congress there declared 
the protected activities, otherwise either 
dubiously licit or admittedly unlawful, to be 
“in the public interest” during the section’s 
life, and imperatively forbade any prosecu- 
tion or-civil action in respect of any of them, 
even to be instituted. : 

In furtherance of that section, and after 
consultation with the Attorney General, the 
Chairman of the War Production Board, on 
March 20, 1943, issued Certificate No. 44 in 
the following langauge: 

“THE ATTORNEY GENERAL: Pursuant ta 
the provisions of section 12 of Public Law No. 
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603, 77th Congress (56 Stat. 357), I hereby ap- 
prove joint action by common carriers or freight 
forwarders, or their respective representatives, 
through rate oureaus, rate conferences, or other 
similar carri€r or forwarder organizations, in 
the initiation and establishment of common car- 
rier and freight forwarder rates, fares, and 
charges, and carrier and forwarder regulations 
and practices pertaining thereto: Provided That 
such action is taken subject to and in com- 
pliance with certain regulations for rate con- 
ferences formulated by the Interstate Commerce 
Commission a copy of which is hereunto en- 
nexed and made a part hereof; and after con- 
sultation with you, I hereby find and so certify 
to you that the doing of any act or thing, or 
the omission to do any act or thing, by any 
person in compliance with my approval herein 
expressed, is requisite to the prosecution of the 
war. 
DONALD M. NELSON 


Chairman”’ 


The “regulations for rate conferences” 
incorporated by reference into the certificate 
and published therewith (8 Fed. Reg., pp. 
3804, 3805) include, among others, the fol- 
lowing rules: 


“RULE 1. Definitions as used in these rules. 
(a) The term ‘rate conference’ means any two 
or more common carriers or any two or more 
freight forwarders who consult together, either 
directly or by employees or representatives, for 
the purpose of considering or agreeing upon 
rates to be charged by them, or of providing 
for the publication of tariffs containing such 
rates.’’ 

“‘(c) The term ‘rates’ includes fares, charges, 
and classifications, and all rules, regulations, 
and practices affecting the charges made for the 
transportation of freight or passengers and 
services incidental to such transportation.”’ 


**(d) The term ‘carrier’ means a common car- 
rier or a freight forwarder.”’ 


“RULE 3. On or before April 15, 1943, each 
rate conference shall register with the Interstate 
Commerce Commission and shall file with the 
Commission a copy of its by-laws, the names 
and addresses of its officers and of the members 
of rate and other committees (except special 
or sub-committees created for temporary func- 
tioning), the rules of procedure followed by it, 
a copy of any agreement or other document 
which in any way provides for, governs, or 
affects such procedure, and schedules of its 
charges to members or, where expenses are 
divided among the members, statements show- 
ing how the expenses are divided; and, if a 
corporation, a copy of its articles of incorpora- 
tion. A copy of each change in any of the 
above shall be filed within 30 days of the effec- 
tive date of the change.”’ 


“RULE 8. No boycott or other means or 
coercion or intimidation shall be employed by a 
rate conference, directly or indirectly, to re- 
strain a carrier, either a member or a non- 
member, from taking independent action. 
consistent with these rules, to establish rates 
other than those approved by a rate confer- 
ence.’”’ 
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“RULE 10. These rules are subject to modi- 
fication, change and addition as the need there- 
for may be shown.”’ 


They also include rules, (a) according to 
each member of a rate conference the right 
to propose to the conference the initiation 
of, or changes in, rates by itself or other 
members of the conference, and (b) forbid- 
ding the prohibition by conference rule or 
practice of the publication of a rate by a 
member in its behalf after a prescribed in- 
terval following its proposal to the con- 
ference. 

One of the affidavits, filed in support of 
the motion to dismiss, besides emphasizing 
the magnitude of the transportation opera- 
tions by the defendant railroad corporations, 
states that since April 15, 1943 (the regis- 
tration date prescribed in Rule 3, supra) 
those railroad operators, together with 
other railroad operators, have maintained in 
the Western District some twenty-seven 
designated and _ identified organizations 
registered as rate conferences, among which 
are included AAR, and, until its alleged 
cancellations on April 23, 1943, the “Agree- 
ment for Commissioner Plan, Western 
District”, all of which, during that entire 
period, have been registered as rate con- 
ferences under Rule 3, supra; and, in the 
initiation and establishment of rates, fares, 
charges, and carrier regulations and prac- 
tices have maintained and employed no rate 
bureaus or rate-making associations, estab- 
lished by agreements between and among 
themselves, not so registered. This affidavit 
is accompanied by sundry other affidavits, 
one by a responsible officer or agent of each 
of the designated bureaus or organizations 
asserting in the case of each of them, its 
seasonable registration under Rule 3, supra, 
as a “rate conference’, and that it “then 
complied, and at all times thereafter has 
complied, in all respects, with said certificate 
and regulations and with each and all of 
the conditions, requirements and rules set 
forth in said certificate and regulations, has 
observed and obeyed the same, and since its 
said registration as aforesaid, all joint action, 
if any, taken by or through said organiza- 
tion in the initiation and establishment of 
common carrier rates, fares, and charges, 
and carrier regulations and practices per- 
taining thereto, has been taken subject to 
and in compliance with said certificate and 
regulations.” 

The purpose of those affidavits is to sat- 
isfy the court that, since the effective date 
of Certificate 44 through the time of filing 
the plaintiff's complaint and down to the 
dates of the affidavits, all of the conduct of 
the defendants challenged in the complaint 
has been in the nature of “joint action by 
common carriers or freight forwarders, or 
their respective representatives, through 
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rate bureaus, rate conferences, or other 
similar carrier or forwarder organizations, 
etc.”, which, in Certificate 44, was approved, 
with the further certificate that action or 
forebearance thereunder is requisite to the 
prosecution of the war; and, therefore, at 
the inception of this suit was, and still is, 
within the sweeping protection of Section 12. 

The moving defendants argue that, since 
the plaintiff, after obtaining judicial permis- 
sion and allowance of time within which, at 
its election, to file counter affidavits, did not 
make such filing, their own affidavits must 
be conclusively taken as true and the action 
of the court proceed in that assumption. 
The motions are now being considered in 
the light of their charge under Rule 12 
(b) (6). So regarded, this court, though 
acknowledging the existence of a disparity 
of legal opinion upon the point, considers 
that the weight of authority generally in the 
federal courts, the clear attitude of the 
Circuit Court of Appeals for the Eighth 
Judicial Circuit, (vide supra), and the better 
reasoning conspire in the denial to a de- 
fendant of the right to impeach, by affidavits 
in support of a motion to dismiss for failure 
to state a valid claim, the essential allega- 
tions of a complaint and thereby in effect to 
force the plaintiff into a summary trial, even 
without the necessity of answer, upon mat- 
ters of fact explicitly averred in the complaint. 

What the defendants undertook to do by 
their affidavits was essentially to traverse, 
more exactly to narrow by explanation, the 
material allegations of the complaint. Such 
denials, however tendered, are to be tried 
in the usual formal way. 

The defendants argue that their afadavits 
are especially to be considered in support of 
their assertion of the court’s want of juris- 
diction of the subject matter of the action. 
But they go to the merits of the instant case 
only, and are not responsive to the issue 
of jurisdiction of the general subject matter 
of the action. 

A critical analysis of the probative conse- 
quence of the affidavits is unnecessary. It 
may nevertheless be remarked without fur- 
ther discussion, (a) that it does not neces- 
sarily follow from them that all of the rate 
bureaus or conferences referred to in the 
general language of the complaint are named 
and purged in the affidavits, (b) that they 
do not show that all criticized activities of 
AAR are within the appropriate and tempo- 
rarily immunized functions of such bureaus, 
and (c) that certain of their averments are 
legal conclusions of the affiants. 

Under Certificate 44 of “joint action” 
approved by the Chairman of the War 
Production Board, and consequently pro- 
tected by Section 12, is not any and every 
action in the rate field taken in concert by 
those engaged in transportation, but only 
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that taken “through ate bureaus, rate 
conferences, or other similar carrier or 
forwarder organizations” registered under 
Rule 3, supra. That Section 12 as imple- 
mented by Certificate 44 affords no immunity 
to conspiratorial, or otherwise unlawful 
concerted, action in the field under exami- 
nation, if it be taken otherwise than within 
a registered bureau or conference. Such 
outside action is indeed “joint action” but 
it is not either approved by the certificate 
or immunized for the time being by Sec- 
tion 12. 

Nor can it be seriously contended that 
all phases of the combined and conspiratory 
action set out in the complaint necessarily 
occurred within the scope of rate bureaus 
or conferences, whether those identified in 
the affidavits as duly registered or others 
comparable in kind and purpose. 


The complaint deals with asserted illegal 
activity in respect of several matters other 
than “rates.” It attacks the erection, pur- 
poses, operations and activities of WARE 
which is not claimed by any party hereto 
to be a registered rate bureau or associ- 
ation. It sets out in detail the assertedly 
unlawful activities of the defendants through 
the abandoned ‘(Commissioner Plan, West- 
ern District” and charges that despite the 
formal termination of the agreement for 
the “plan” the defendants still persist in its 
program and practices; and if that be true, 
surely the registration of the plan, followed 
in eight days by its ostensible cancellation, 
would not immunize illicit action taken by 
the adherents to the plan in accordance 
with its design but not through the regis- 
tered “plan” which had ceased to have any 
acknowledged or actual existence. 


The opposing parties are not in agree- 
ment as to whether, or how far, the plain- 
tiff alleges in its complaint, and relies for 
its claim to relief, upon joint action of the 
defendants through rate bureaus or confer- 
ences, to sustain its statement of a claim. 
For example, the plaintiff argues that, “the 
complaint does not name rate bureaus as 
defendants; nor are they any where identi- 
fled by name.” Literally speaking, that 
statement is accurate. But, without their 
formal characterization by name, the peti- 
tion does clearly refer to “certain western 
rate bureaus and rate-making associations 
established by agreements between and 
among defendant railroads,” as some of 
the agencies utilized by the alleged combi- 
nation and conspiracy to effect their unlaw- 
ful purpose. And it seems equally obvious 
that rate bureaus, along perhaps with other 
instrumentalities, are within the meaning 
of the epithets “private rate-making ma- 
chinery,” “this existing machinery” and the 
like, occasionally resorted to in the com- 
plaint. 
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The moving defendants, on the other 
hand, insist that the only “joint action” in 
the challenged field at which the complaint 
is aimed is that taken by some of the de- 
fendants through formally organized rate 
bureaus or rate conferences. They point 
out a public position, adhered to quite 
consistently through several years by the 
Antitrust Division in the United States 
Department of Justice with a substantial 
continuity of personnel, to the effect that 
joint and noncompetitive action in the mat- 
ter of rates, fares and services by carriers 
in the defendants’ position through rate 
bureaus or conferences is, in itself and of 
its own force, a violation of the Sherman 
Act. Emphasis is placed upon the abund- 
antly documented efforts of the Department 
of Justice and its Antitrust Division to 
intercept the issuance of Certificate 44; and 
upon several statements especially by mem- 
bers of the Antitrust Division, both in the 
course of the preliminary consideration of 
certificate 44 and in hearings before the 
United States Senate Committee on Inter- 
state Commerce in the Seventy-eighth Con- 
gress upon S. 942, commencing on May 18, 
1943. The defendants point to those state- 
ments as disclosing a then current opinion, 
on the part of the men writing and speak- 
ing, to the effect that, under Section 12, 
Certificate 44 “was simply a perpetuation, 
a validation of every single thing we were 
fighting against,” namely joint and non- 
competitive action respecting rates, fares, 
and services, by carriers through rate bu- 
reaus. That factual history is offered by 
the defendants to disclose that the central 
object of the assault by the plaintiff, under 
the spur of the Antitrust Division Depart- 
ment of Justice, is, as it consistently has 
been, the rate bureau or conference instru- 
mentality; and, equally, that while Certifi- 
cate 44 was in the making and for some 
time after its issuance, men responsible for 
the administration of the Antitrust Division 
and of the Department of Justice itself con- 
sidered, and quite publicly declared, that 
Certificate 44 was operative for the duration 
of its effective period to immunize from 
suit or prosecution, and confer a legislative 
benediction upon, such action. 


It is inadequate in the court’s opinion to 
limit the present complaint to an attack 
upon the rate bureau or conference tech- 
nique as such, or even to empty it of all 
of its content beyond the assertion of the 
perversion of rate bureaus to the illicit 
purposes of a broad underlying conspiracy. 
The defendants argue that the conspiracy 
charged against them is “conjured up and 
articulated” so that it may “stand out in 
front of the rate fixing conspiracy and be 
outside of the immunity of Certificate Ate 
It is conceivable that, upon the final trial 


Trade Regulation Reports 


Court Decisions 
U.S. v. Association of American Railroads, et al. 


57,983 


on its merits of this action, the contention 
just adverted to may develop from the evi- 
dence to be true; that, despite the compre- 
hensive allegations of the complaint, the 
charge of an underlying conspiracy and 
combination of the character set out may 
fail of proof, and the plaintiff’s case under 
the testimony be narrowed down to an 
attack on the rate bureau or conference 
practice, as intrinsically and necessarily vio- 
lative of the Sherman Act. In that eventu- 
ality the court will readily meet the issue 
thus presented, and also and as its prelimi- 
nary step, determine whether such a suit 
may be tolerated if it be commenced in 
defiance of the prohibition of Section 12 
and during its operative period. 


Complaint Stated Without Reference to Rate 
Bureaus and Conferences 


But the court can not now be in that 
position. Upon this important point, for its 
present purposes, it must accept the alle- 
gations of the complaint as they are made. 
And, doing so, it considers that even with- 
out reference to the employment of rate 
bureaus and conferences, the complaint 
avers an actionable conspiracy, combination, 
monopoly and attempt to monopolize, un- 
der the Sherman Act. 


Motives of Department of Justice Not 
Matter of Concern 


Both the briefs and the oral arguments 
of the defendants challenge the good faith 
of the Antitrust Division, Department of 
Justice; in the initiation of this proceeding. 
But, unless a factual situation defeats the 
right of a plaintiff to sue, the courts are 
not concerned about his motives in bringing 
a permissible action. 


Sherman Act to Common 


Abplication o 
arriers by Rail 


It is not questioned by the defendants, 
that, notwithstanding the important statu- 
tory function in the determination of inter- 
state railroad charges, rates, fares, services 
and practices, of the Interstate Commerce 
Commission, the Sherman Act applies to 
interstate common carriers by rail as well 
as by other means. United States v. Trans- 
Missouri Freight Assn., 166 U. S. 290, 17 
S. Ct. 540, 41 L. Ed. 1007; United States v. 
Joint Traffic Association, 171 U. S. 505, 19 
S. Ct. 25, 43 L. Ed. 259; Northern Securities 
Co. v. United States, 193 U. S. 197, 24 S. Ct. 
436, 48 L. Ed. 679, affirming 120 F. 721; 
United States v. Union Pacific Railroad Com- 
pony, 226. U: S2 61;/33rS.Ct. 153,57 L.Ed! 
124; United States v. Pacific & Arctic Rail- 
way & Navigation Co., 228 U. S. 87, 33 S. Ct. 
443, 57 L. Ed. 742; United States v. Southern 
Pacific Company, 259 U. S. 214, 42 S. Ct. 
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496, 66 L. Ed. 907; State of Georgia v. The 
Pennsylvania Railroad Co. — U. S. —, 65 
S. Ct. 716, — L.Ed: —. Thecharges,of 
the complaint, whose general outline has 
already been sketched, follow the reason- 
ably consistent pattern of accusations under 
the Antitrust Act sustained in the numer- 
ous reported cases. State of Georgia v. The 
Pennsylvania Railroad Co. (supra). 


Allegations as to Rate Bureaus Not 
Without Significance 


The complaint does assert, and in part 
rely upon, the defendants’ employment, not 
in good faith but rather for the purposes 
of the conspiracy and combination, of rate 
bureaus and conferences and their services. 
The defendants insist that, however ma- 
liciously or corruptly such bureaus or confer- 
ences may be utilizied by or for the carriers, 
that use may not lend vigor or validilty to 
an action of this nature commenced during 
the effective period of Section 12 and Cer- 
tificate 44. In view of the recent opinion of 
the Supreme Court in State of Georgia v. 
The Pennsylvania Railroad Co., cited else- 
where herein, the court does not consider 
that allegations of that import are wholly 
without significance in deciding, under the 
motions to dismiss, whether the complaint 
states a valid claim. 


Coercion May Be Method of Conspiracy 


It is said by the defendants that the 
plaintiff's charge of coercion must fall in 
the face of its overriding accusation of con- 
spiracy; that a conspirator can not, within 
the scope of the conspiracy, be the victim 
of coercion or repression. That position 
involves an oversimplification of the tech- 
nique of conspiracy. It is quite notorious 
that one of the most effective methods of 
perpetuating a conspiracy once set afoot, 
and fostering its purpose, is coercion, of 
some of its own less hardy, self seeking, or 
even repentant members. 


Conspiracy Not Protected Because It 
Utilizes Bureaus 


The contention is presented that the pend- 
ing suit is a single and indivisible action, 
and that, in the face of Section 12 and 
Certificate 44, it must be dismissed in its 
entirety because of the prohibition of the 
institution of such a suit if it involves, even 
in part, operations in respect of rates through 
registered rate bureaus. The court, how- 
ever, can not conceive that, in the face of 
the recognized rule that congressional ex- 
emption from the operation of the Sherman 
Act is not to be amplified beyond the reason- 
able intendment of its language, action’ in 
furtherance of a denounced conspiracy and 
combination, taken without resort to regis- 
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tered rate bureaus, is to be protected under 
the certificate by the circumstance that the 
same conspiracy and combination utilize for 
their purposes the temporarily approved 
services of such bureaus. 


Motions To Dismiss Denied 


The motions to dismiss are being over- 
ruled and denied. 


Motions To Strike 


Alternatively and separately, the motions 
demand that certain material be stricken 
from the complaint. In reliance upon Sec- 
tion 12 and Certificate 44, all of them seek 
the striking of “each and every part of the 
complaint which is directed against joint 
action by common carriers or freight for- 
warders or their respective representatives, 
through rate bureaus, rate conferences, or 
other similar carrier or forwarder organi- 
zations, in the initiation and establishment 
of common carrier and freight forwarder 
rates, fares, and charges, and carrier and 
forwarder regulations and practices pertain- 
ing thereto.” 

Against the background of the court’s 
announced ruling that the complaint states 
a claim upon which relief may be granted, 
because its allegations are not limited to 
action through rate bureaus or conferences, 
this phase of the motions presents for 
determination the question whether action 
within the definition of Certificate 44, if it 
be taken, along with other measures be- 
yond immunity, in furtherance of a broad 
underlying conspiracy and combination, long 
antedating the certificate but still persisting, 
must be wholly disregarded and eliminated 
from consideration in a suit to end the 
illegal conspiracy and combination. 


State of Georgia v. Pennsylvama Railroad Co. 


During the course of the preparation of 
the briefs upon the motions, the opinions 
in State of Georgia v. The Pennsylvama Rail- 
road Company, — U. S. —, 65 S. Ct. 716, — 
L. Ed. —, were delivered. While that case 
was not instituted by the United States, its 
object and the basic averments on which it 
is grounded are so strikingly comparable 
to those of the complaint before this court 
that the action in it of the Supreme Court 
is compellingly persuasive, if not absolutely 
controlling in the present instance. 

The Supreme Court’s negative answer to 
the argument of the certificate’s inflexible 
protection is not uncertain. And its reasons 
appear to be pertinent here. An antecedent 
conspiracy and combination, the use of 
coercion, discrimination against a region in 
the establishment of rates, and the employ- 
ment of the qualifiedly and temporarily 
immunized means for an illegal end are all 
alleged in this case. 
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Motions To Strike Charges as to Rate 
Bureaus and Conferences Denied 


The motions to strike, to the extent that 
they have been stated thus far, are being 
overruled and denied. 


Motion To Strike Charges Against 
Bank Denied 


The defendants Lamont and J. P. Morgan 
& Co. move that allegations in paragraph 
12(16), and 31, be stricken as immaterial, 
redundant, impertinent and scandalous, and, 
in the case of paragraph 31, inadequate to 
state a claim supporting reliei. They set out 
the relationship of Lamont to the Morgan 
Corporation, his representation of it on a 
committee utilized by the conspiracy and 
generally in the operations of the combi- 
nation, the scope of the railroad financing 
and eastern business operations of the 
Morgan and Kuhn, Loeb Corporations, and 
their collaboration through their own repre- 
sentatives with their alleged coconspirators 
in the projects of the combination and con- 
spiracy. But, if the charges made be true, 
they are not subject to any of the infirmities 
suggested in respect of them. Participation 
by the banks in the combination and con- 
spiracy is directly charged, and their finan- 
cial operations and eastern business interests 
may be considered as providing them with 
the opportunity and motive to adhere to the 
scheme. That request is being denied. 


Lawful Acts Tainted with Illegality 
of Conspiracy 


The defendants, other than the bankers, 
seek to eliminate from the complaint the 
allegations of paragraph 39 wherein they 
are charged with furthering their illicit 
objectives by intervening and participating, 
through a subordinate body or committee 
of WARE, in legal proceedings before public 
boards and commissions, by fostering the 
enactment of state laws restrictive upon 
competitive methods of transportation, and, 
in general terms, by supporting financially 
and otherwise measures in opposition to 
the efforts of motor carriers to furnish low 
cost transportation and in support of the 
elevation of motor carrier rates to the level 
of railroad rates. Separately and abstractly 
considered, activities of that character are 
within the lawful right of every citizen. 
But, when they are done in concert to fur- 
ther the designs of a conspiracy and combi- 
nation denounced by express statute, they 
lose their detached character and become 
tainted with the illegality of their objective. 
It is another example of using a means 
lawful in itself for an unlawful purpose. 
This motion, too, is being denied and over- 
ruled. 
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Striking of References To Land and 
Money Grants Denied 


The same defendants demand the strik- 
ing, as immaterial, irrelevant, and imperti- 
nent, of certain allegations setting out the 
historical truth that, in the promotional 
period of railroading, the predecessors of 
some of the defendants were the recipients 
of land grants and grants in aid of money 
and securities both from the plaintiff and 
from sundry states in the Western District. 
Their presence in the complaint can serve 
no evil purpose; and the motion in respect 
of them is being denied. 


Bill of Particulars in Discretion of Court 


A motion by a defendant before answer 
for a bill of particulars is addressed to the 
sound discretion of the court. The dis- 
cretion thus favored is not caprice or the 
arbitrary exercise of authority, but rather 
a mature judicial discretion, resting in a 
rational understanding of the elemental 
governing principles of law and an impartial 
appraisal of the objectives of the pleading 
under scrutiny. 


Basis for Bill of Particulars 


A bill of particulars will not ordinarily 
be granted upon motion unless its allow- 
ance is reasonably necessary to enable the 
moving party to prepare his responsive 
pleading, and then only to the extent that 
is required for that purpose. 

Notwithstanding the language of the rule 
under which a bill of particulars may be 
sought, “of any matter which is not averred 
with sufficient definiteness or particularity 
to enable (the moving party) to prepare his 
responsive pleading or to prepare for trial,’ 
(Italics Added), it has been held with 
comparative uniformity, and of late invari- 
ably, that the emphasized phrase adds 
nothing to its predecessor, “to prepare his 
responsive pleading.” Some published opin- 
ions declare that the expression, “or to pre- 
pare for trial” is mere surplusage; others, 
perhaps more accurately, reason that during 
the period in litigation allocated to plead- 
ing, “preparation for trial” is limited to 
the formulation of pleadings. Umited States 
v. Schine Chain Theatres (D. C. N. Y.) 1 
F. R. D. 205; Courteau v. Interlake Steam- 
ship Co. (D. C. Mich.) 1 F. R. D. 429; Egyes 
v. Magyar Nemzeti Bank (D. C. N. Y.) 1 
F. R. D. 498; Battin Amusement Co. v. Co- 
calis Amusement Co. (D. C. N. J.) 1 F. R. D. 
769. Poole v. White (D. C. W. Va.) 2 F. R. D. 
40; Best Foods v. General Mills, (D. C. Del.) 
$3 185 18 1D 2V/Gy 

Rule 8(a)(2) must be kept in view in the 
administration of the other rules governing 
pleadings. And a plaintiff who, in compli- 
ance with it, has presented in his complaint 
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“a short and plain statement of the claim 
showing that the pleader is entitled to re- 
lief,” must be accorded immunity to a mo- 
tion for a bill of particulars except to the 
extent that he may have stated his claim 
“in such general terms that defendant can 
not understand the general nature of the 
charges and can not frame an answer” to 
them. 


It is equally imperative that relief be not 
illogically granted through the allowance 
of a bill of particulars, for which provision 
is appropriately made under those other 
rules which have direct pertinence to the 
preparation for the trial of a cause upon 
its merits. Among these are the simplifi- 
cation of the issues, and the procurement 
of admissions of fact and of documents, 
under Rule 16; the taking of depositions 
under Rule 26; the presentation of inter- 
rogatories under Rule 33; the procedure for 
discovery and production of documents and 
other things under Rule 34; and requests 
for admissions under Rule 36. Specifically, 
matters of evidence may not properly be 
demanded under a motion for a bill of 
particulars. 


Difficulty in Answering Bill of Particulars 
No Barrier 


It is suggested that compliance with the 
demands of the defendants would be diffe 
cult, and entail delay, tedious inquiry, effort 
and expense on the plaintiff's part. But, 
however true that may be, it is no barrier 
to the determination of the motions upon 
their merits. 


Multiplicity of Particulars Sought Explained 


Secondly, the plaintiff points out that 
upon careful inspection the defendants’ 
motions have been found to embrace ‘929 
separate demands set forth in 124 main 
paragraphs further divided into 502 sub- 
paragraphs”; and argues that they should 
be denied on the score of their intrinsic 
extravagance and unreasonableness. In ex- 
treme instances, the denial of motions of 
this character upon those grounds has been 
defended by eminently respectable judicial 
opinion. But this court is neither shocked 
nor affronted by the multiplicity of the par- 
ticulars sought by the defendants. Without 
respect to their individual merit, the entire 
setting of this case explains, if it does not 
wholly justify, the scope of the requests. 


Particulars Sought 
CLASS I 


(a) The date and place of making; the effec- 
tive period; the identification of every person 
or corporation participating as a member or 
agent, with the duration of such participation; 
the manner of making,whether oral or in writ- 
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ing, with copies of all writings, and substantial 
narration of all oral transactions, and the state- 
ment of any acts supporting an inference of 
concerted action; and the name of every con- 
spirator; all in connection with each of some 
forty-one instances of the complaint’s allega- 
tions, in separate paragraphs, or parts of para- 
graphs, of unlawful joint action by the defend- 
ants, variously though here merely illustratively 
and not exclusively, characterized as ‘‘combina- 
tion and conspiracy to monopolize’’, ‘‘combi- 
nation and conspiracy in restraint of trade and 
commerce’, ‘‘contracts’’, ‘‘agreements’’, ‘‘un- 
lawful combination and conspiracy’’, ‘‘contracts, 
agreements, arrangements and understandings’’, 
“‘agreements between and among defendant rail- 
roads’, ‘“‘continuing agreement and concert of 
action’, ‘‘concerted action’’, ‘‘collusive fixing of 
rates’, ‘‘united front’’, ‘‘collaboration’’, and the 
like, which terms, along with sundry others of 
generally similar import, are employed in the 
complaint either in the making or in the ampli- 
fication of allegations against the defendants of 
conspiracy and combination, and monopoly, 
both effected and attempted; 


(b) The dates, or the applicable periods, the 
place or places; name of every participant, 
whether individual or corporate, party or agent, 
with the duration of his, her or its participa- 
tion; the specific part or parts of commerce 
monopolized, or within the attempt to monopo- 
lize; the facts from which the power to monop- 
olize or to attempt to monopolize is inferred; 
the facts from which intent to monopolize or 
attempt to monopolize is inferred; and the acts 
by which monopoly was achieved and main- 
tained, or its attempt carried on with the 
names of all parties defendant participating 
therein; all in connection with the complaint’s 
allegation in some seven places of ‘‘unlawful 
monopolizing’”’ or ‘‘attempting to monopolize’, 
or both; 


(c) The time and place; the names of partici- 
pants, individual or corporate, as parties or as 
agents; the nature of each act, or transaction; 
and the precise relation, if any, of each act to 
any agreement, understanding, or concert of 
action alleged in the complaint or as part of 
any monopoly, with the specification in each 
instance of the underlying agreement; all in 
connection with the complaint’s employment in 
some eight designated places of one or more of 
the terms ‘‘unlawful acts’’, ‘‘unlawfu] transac- 
tions’’, ‘‘unlawful practices’’ and ‘‘conduct’’; 


(d) The identification of the particular defend- 
ants who, within the allegations of paragraph 
17 of the complaint, restrained the development 
and growth in the Western District of types of 
transportation other than railroads, and the 
times, places, and manner of such restraint, and 
the restrained types of transportation; 


(e) (1) The identity of rates allegedly imposed 
upon shippers in the Western District discrim- 
inatorially favorable to eastern shippers, with 
details of the commodities affected, the several 
rates per unit of weight, origins, destinations, 
routes, and by what defendants and when the 
rates were respectively fixed; with like data 
touching the preferred rates in the allegedly 
favored Eastern District, all within the aver- 
ments of paragraph 21 (a); (2) Minute details 
as to each freight rate and passenger fare in- 
volved, including, in the case of freight rates, 
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the designation of each commodity involved, 
and the rates per unit of weight, and in the 
case of passenger fares, the class or kind of 
fares, and in the case of both, the points of 
origin and destination, routes, and the railroads 
over which they would have been available, and 
the identity of each defendant intercepting the 
employment thereof and the time of such inter- 
ception, all in connection with allegations in 
Paragraph 21 (b), of the existence of a con- 
spiracy to prevent railroads from putting into 
effect in the Western District freight rates and 
passenger fares without the approval of the de- 
fendants and unnamed coconspirators in the 
Eastern District; (3) The precise details as to 
each rate involved in the averment in paragraph 
21 (c) of a conspiracy to fix rates for the trans- 
portation of petroleum and its products both by 
rail and by pipeline at noncompetitive levels: 
(4) The exact location of each proposed spur 
track involved, together with the name of the 
railroad on whose lines it would have been lo- 
cated, the names and locations of the patrons 
involved, and the time and details of its pre- 
vention, in connection with the assertion in 
paragraph 21 (d) of the prevention of construc- 
tion of spur tracks for shippers and receivers 
of freight in the Western District as an objec 
tive of the conspiracy; (5) The time and place 
of deprivation of competitive transportation 
services, alleged in the same subparagraph, to- 
gether with the nature and kind of the inter- 
cepted competitive transportation services, the 
identification of the defendants acting in such 
deprivation and the railroads over which and 
the commodities to which they might otherwise 
have been available, with precise details as to 
the affected rates; (6) Data similar to that 
already requested in respect of spur tracks, in 
reference to loading sheds, in connection with 
the allegation in paragraph 21 (e) that the con- 
spiracy had as an objective the prevention of 
the construction of loading sheds for shippers; 
(7) The specification, in connection with the 
allegation in paragraph 21 (h) of the exaction 
from Western. District shippers of certain ac- 
cessorial charges, including charges for the use 
of heaters in potato cars, as an objective of the 
conspiracy, of the identity, kind and nature, 
commodities affected, origin and destination of 
all such accessorial charges, and the identity of 
the railroads exacting them, and the points at, 
or between which, and the time or times within 
which, and the identity of the railroads by 
which, charges for heaters in potato cars were 
exacted; (8) The specification by name of rail- 
roads which could and would have furnished 
expedited freight and passenger service, and the 
points between, the times within, and the man- 
ner in, which it would have been furnished, in 
connection with the assertion in paragraph 21 
(i) of the withholding of expedited freight and 
passenger service, as an objective of the con- 
spiracy; (9) in amplification of the allegation 
in paragraph 21 (j) of the refusal to western 
shippers of grain and other products, of advan- 
tageous freight rates and transit privileges, 
otherwise obtainable from some of the defend- 
ant railroads as within the conspiracy’s pur- 
pose, the identification of the railroads refusing 
such rates and privileges and the minute analy- 
sis of each of such rates and privileges; (10) The 
particularization of the claim in paragraph 21 
(k) that within the conspiracy’s purview was 
the withholding from western shippers of divers 
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available types of improved transportation 
equipment and facilities, by the identification of 
the withheld equipment and facilities, their 
kinds and types, the places, times, points or 
origin and destination involved, the withhold- 
ing railroads, and the names and addresses of 
shippers thereby aggrieved; (1) The explanation 
of an allegation in paragraph 21 (1) including 
within the conspiracy’s scope, the delay and 
prevention of the installation of air-cooling 
equipment on cars in passenger trains in the 
Western District and the disconnection of such 
equipment on cars coming into the district, 
by setting out the railroads so offending and 
the precise manner in, and means by, and rail- 
roads on, which they delayed and prevented 
such installation, and the times and places of 
such disconnection; (12) In connection with the 
inclusion in the objects of the conspiracy, under 
paragraph 21 (m) of the prohibition of the in- 
stallation upon trains of the defendant railroads 
of recreational facilities, including motion pic- 
tures and radios, the identification of the offend- 
ing railroads and the times and places of the 
prohibition and the railroads on which pictures 
and radios were excluded, the identification of 
any other excluded recreational facilities and 
the furnishing with respect thereto of the same 
data which is asked regarding pictures and 
radio; (13) In relation to the inclusion within 
the conspiracy’s purpose in paragraph 21 (n) 
of the refraining from solicitation of certain 
types of low rate passenger traffic, the setting 
out of the types of traffic thus involved, the 
names of the railroads refraining from their 
Solicitation and the dates and places of such 
abstinence from solicitation; (14) In connection 
with the like specification in paragraph 21 (0) 
of the elimination of competition by restriction 
of the right of individual railroads to advertise 
and solicit business, the naming of the restrict- 
ing defendants, and the assertion of the precise 
manner and type of the restrictions, the persons 
or corporations on whom or which they were 
imposed, what railroads were restricted, and 
how competition was eliminated; (15) In con- 
nection with the specification in paragraph 21 
(p) of the fixing and determination of passenger 
fares as within the objects of the conspiracy, 
the naming of the defendants actually fixing 
and determining fares, the kinds of fares so 
fixed, and the origins and destinations and rail- 
road routes involved, and the effective dates of 
the fares so fixed; (16) Relatively identical 
data, including the exact commodities and rates 
involved, in connection with the like specifica- 
tion in paragraph 21 (g) of the fixing and deter- 
mination of freight rates; (17) In connection 
with the inclusion by paragraph 21 (r) within 
the conspiracy’s objects of the prevention of 
the granting by western railroads of reductions 
in passenger fares, the naming of the prevent- 
ing defendants, the prevented railroads, the 
exact fares involved, including the origins and 
destinations and routes of travel, and exact 
fares therefor, and the dates when such fares 
would have been available; (18) Relatively iden- 
tical data, mutatis mutandis, respecting inter- 
cepted reductions in freight rates, under their 
specification in paragraph 21 (s); and (19) in 
relation to the inclusion within the objects of 
the conspiracy, by paragraph 21 (t) of the hin- 
dering and prevention of the development and 
use of motor vehicle and other competitive 
modes of transportation, the identification of 
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the repressing defendants, the ‘‘other modes’”’ 
of transportation, the termini of routes avail- 
able but for the hindrance and prevention, and 
the times, places, manner and means thereof; 


(f) How, when, and through whom J. P. Mor- 
gan & Company, or its predecessor participated 
in the organization of AAR; 


(g) The identification of means and methods, 
other than some specifically mentioned, of re- 
tarding the growth of the trucking industry, 
of precise state laws restricting trucking opera- 
tions allegedly fostered by the conspiracy; 


(h) In connection with the narrative allegation, 
in several paragraphs of the complaint, of an 
alleged arbitrary and conspiratory fixing, to the 
disadvantage and injury of the plaintiff as a 
shipper, of freight rates from Geneva, Utah to 
coastal points, the exact details respecting exist- 
ing rates involved and comparable rates, all de- 
tails including copies of writings relating to an 
alleged request or requests of the plaintiff 
through Defense Plant Corporation and Recon- 
struction Finance Corporation for reduction in 
rates for plaintiff’s shipments and the asserted 
conspiratorial refusal of that request, together 
with many other particulars requested in nu- 
merous paragraphs of the motion, which it is 
considered to be unnecessary to set down at 
this point; 


CLASS II 


In relation to the averment of injury to the 
area of the Western District, consequent upon 
conspiracy and combination and its practices, 
the exactdelineation of the region; the locality 
or localities injured; the manner of impairment 
of the development of industry therein, together 
with the times, locations and nature of such 
impairment and the kind or kinds of industry 
affected; the manner of the diminution and re- 
straint of trade and commerce, together with 
the times, locations and the kind or kinds of 
trade and commerce affected; the designation 
of the places and times of the interception of 
the growth of population; the residential loca- 
tion of people whose purchasing power has been 
curtailed and the manner and times, of curtail- 
ment; the manner and times and the location of 
the adverse impact of the conspiracy on the 
national economy; 


CLASS III 


In connection with an alleged formal threat 
by the defendants to persist in the conspiracy 
and monopoly; the identification of the defend- 
ants or agents of defendants so threatening; 
time and place of threats; the manner of the 
threats, with copies of any writings and a state- 
ment of exact language of oral threats; 


CLASS IV 


The definition, or assertion of the intended 
meaning of many terms, including ‘‘national 
economy’’ (paragraph 16); ‘‘comparable serv- 
ice’ (paragraph 21 (a)); ‘‘noncompetitive lev- 
els’’ (paragraph 21 (c)); ‘‘new low cost trans- 
portation’’ (paragraph 39); ‘“‘arbitrary uniform 
and noncompetitive rates and charges’ (para- 
graph 43); ‘‘substantial portion of the price paid 
by purchasers of such productions’ (paragraph 
44); “arbitrary, uniform and noncompetitive 
rates and charges’’ (paragraph 45); 
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CLASS V 


In connection with paragraph 23 of the com- 
plaint, a statement whether the plaintiff means 
to charge that all criticised action of the de- 
fendants has been taken by or through WARE, 
or in part through other instrumentalities, and 
if the latter, the designation of any such other 
instrumentalities by name and the identification 
of the time, place and manner of their use and 
by whom it has been made; 


CLASS VI 


(a) The nature of the ‘‘private rate making 
machinery’’ of the defendant railroads referred 
to in paragraph 27, including the names of the 
associations or organizations comprising the 
same, if any there be; 

(b) The identification by their names of the 
“western rate bureaus’’ and ‘“‘rate making as- 
sociations’’ referred to in paragraph 29, and an 
explicit statement whether such reference is 
identical with a somewhat similar reference in 
paragraph 27; 

(ec) The identification by names of the ‘‘bodies 
subordinate’’ to WARE referred to in paragraph 


0; 

(d) The identification of persons, firms or cor- 
porations (patently not parties defendant to 
this suit), who are referred to in various places 
in the complaint as ‘‘coconspirators’’ of the 
defendants, but, so far, without other particu- 
larity or identification ; 


(e) A statement whether the ‘‘private rate fix- 
ing machinery’’ referred to in paragraph 49(2) 
is identical with that referred to in paragraphs 
27 and 29; 


CLASS VII 


In connection with the plaintiff's analysis of 
the ‘‘effects of the offenses charged’’: (a) the 
designation of names and addresses of financial, 
industrial and railroad interests allegedly vested 
with control over rates, etc.; and (b) the iden- 
tification of the low cost transportation of which 
the public has allegedly been deprived and of 
newer and more economical forms of transpor- 
tation similarly withheld; 


CLASS VIII 


In connection with the alleged abandonment 
of the Western Agreement, the setting out by 
whom an alleged statement was made to the 
Department of Justice that an amendment had 
been made canceling said agreement as of April 
23, 1943, and also in what manner and by whom 
the practices of the Western Agreement have 
been continued since April 23, 1943 and what 
practices have been so continued; 


CLASS IX 


In connection with the allegation in para- 
graph 24 of the adoption of resolutions and the 
taking of action by AAR designed to prevent 
the defendant railroads from reducing rates and 
fares and making improvements in services and 
facilities; the date or dates of any such resolu- 
tion or resolutions; the precise description of 
any other action taken by the association for 
the challenged purpose, together with the time 
thereof and the person or persons acting in 
behalf of AAR; the railroads deterred from 
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reducing rates and fares or making improve- 
ments, and the times and places of such course; 
the designation of the exact reductions in rates 
and fares and the improvements intercepted, 
together with the times of all such actions; the 
commodities involved, and the amounts of rates 
in terms of money per unit of weight; the orig- 
ins, destinations, and routes to which the rates 
and fares would have applied; the exact nature 
and kind of improvements intercepted and the 
railroads, the locations, origins and destina- 
tions involved; 


CLASS X 


In connection with the general material 
which, primarily, the motions to strike sought 
to dismiss from the complaint, involving action 
taken in respect to rates, fares, services and the 
like; a specific statement or specific statements 
whether or not each thing alleged therein to 
have been done or omitted was in compliance 
with and approved by Certificate 44; and if it 
be claimed not to be so in compliance with and 
approved by said certificate, the ground of, and 
reason for, such claim; and if it be admittedly 
in compliance with and approved by the certifi- 
eate, the ground and theory on which the 
plaintiff has sought to commence this action in 
view of the prohibitory language of Section 12. 


Requests Granted in Part 


The requests grouped under Class VI are 
being granted. 


It is not considered that in preparing their 
answers the defendants should be required, 
at their peril, to appraise the scope of the 
plaintiff's term “private rate making ma- 
chinery”. It is not a phrase in general em- 
ployment. 


Then, the oblique and dubious manner in 
which conspiratory and monopolistic utiliza- 
tion of rate bureaus, however characterized, 
is alleged in the complaint prompts the court 
to require the plaintiff to say explicitly what 
agencies it means thus to identify in its 
pleading. Similarly, it should name the 
“bodies subordinate” to WARE which it 
has in view. 

And, repeatedly throughout the complaint 
the defendants are charged, either directly 
or by necessary inference, with acting in con- 
spiratory concert with “co-conspirators” be- 
yond their own obviously substantial number. 
Let the plaintiff declare who, or what part- 
nership or corporate organizations, are within 
the coverage of the epithet, “co-conspirators”. 
Sunday requests for the same information 
respecting “co-conspirators” in the Kuhn, 
Loeb & Co. motion and one such request 
in the Lamont-J. P. Morgan & Co. motion 
are also being granted. 

In all other respects, the motion just out- 
lined is being denied and overruled. The 
court is fully satisfied that, without the 
material sought, the complaint sets forth its 
claims under the Sherman Act with suffi- 
cient detail and clarity to enable the defend- 
ants severally to answer them. 
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Special Indulgence Unnecessary 


The court has not overlooked the argu- 
ment by the defendants that their present 
requests for bills of particulars ought to be 
regarded with a special measure of indul- 
gence because, hereafter, the plaintiff, through 
the Department of Justice, may withhold 
that degree of bona fide and frank partici- 
pation in the several pretrial processes sub- 
sequent to answer, which is contemplated 
by the specific rules for that service, already 
identified. The court is not wholly inexpe- 
rienced in the problem which the defendants 
suggest. It is reluctant, however, to suppose 
that in this case the plaintiff, which has 
resisted the allowance of the defendants’ 
demands for particulars, upon the express 
ground, among many others, that the re- 
sources of the rules for timely discovery 
are available, will hereafter seek to nullify 
the employment of those resources. The 
court is not entirely helpless in the face of 
the recalcitrance of a litigant, even though 
the offender be the United States itself, espe- 
cially when, as the plaintiff, it is the moving 
party seeking the affirmative action of the 
court. 


Demands for Evidentiary Material 


However, understood, the demands of 
Classes I, II, III, VII, VIII and IX are for 
evidentiary material; and in most respects, 
it may be added, in almost microscopic de- 
tail. The essential ultimate facts have been 
alleged in the complaint. What is being de- 
nied in the instant ruling is the compulsory 
narration of the primary or evidentiary facts, 
those elemental details upon which the plain- 
tiff has presumably based its averment of 
the ultimate facts. 

Even in ordinary litigation, such evidence 
need not be pleaded. And it has frequently 
been recognized, that, from the very nature 
of actions brought under the Sherman Act, 
the plaintiff must be allowed a substantial 
generality in the assertion of his facts. In 
these cases, especially under the current 
rules of procedure, “it is not necessary to 
set out in detail the acts complained of nor 
the circumstances from which the pleader 
draws his conclusions that violations of the 
acts of Congress have occurred.” Louisiana 
Farmers Protection Union v. Great Atlantic & 
Pacific Tea Co. (8 cir.) 131 F. (2) 419; Swift 
& Co. v. United States, 196 U. S. 375, 25 S. 
Ct. 276, 49 L. Ed. 518; Lowe v. Lawlor, 208 
UPS 274285 Cr. 300 5290 ds 488; "Cr E. 
Stevens Co. v. Foster & Kleiser Co., 311 U.S. 
D3» Olt Sy Cin ANOS 35) 1p Tle WIG We leelao Ue 
Bekins Moving & Storage Co. (9 cir.) 87 F. 
(2) 583; Ballard Oil Terminal Corp. v. Mexi- 
can Petroleum Corp. (1 cir.) 28 F. (2) 91; 
Mitchell Woodbury Corp. v. Albert Pick Barth 
Co. (1 cir.) 41 F. (2) 148; United States v. 
Johns-Manville (D. C. Ill.) 1 F. R. D. 548; 
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Stewart-Warner Corp. v. Staley (D. C. Pa.) 
42 F. Supp. 140; Luebke & Co. v. Manhardt 
(D. C. Wis.) 37 F. Supp. 13; Metzger v. 
Breeze Corporations (D. C. N. J.) 37 F. Supp. 
693; Kentucky-Tennessee Light & Power Co. 
v, Nushville Coal Co. (D. C. Ky.) 37 F. Supp. 
728 Buckeye Powder Co. v. E. I. DuPont 
deNemours Powder Co. (D. C. N. J.) 196 F. 
514; United States v. Sugar Institute (D. C. 
N. Y.) 51 F. (2) 1066; C. F. Simonin’s Sons 
v. American Can Co. (D. C. Pa.) 30 F. Supp. 
901; Makan Amusement Co. v. Trenton-New 
Brunswick Theatres Co. (D. C. N. Y.) 3 
F. R. D. 429. 


That in many instances, searching and 
exhaustive motions for bills of particulars 
have been granted in suits brought under 
the Sherman Act is readily recognized. United 
States v. Schine Chain Theatres (D.C. 
N. Y.) 1 F. R. D. 205; United States v. Grif- 
fith Amusement Co. (D. C. Okla.) 1 F. R. D. 
229; Lowe v. Consolidated Edison Co. (D. C. 
N.Y.) 1 F. R. D. 559; United States v. Amer- 
ican Solvents & Chemical Corp. (D. C. Del.) 
30 F. Supp. 107, (by interrogatories before 
answer); Lwin Ports Oil Co. v. Pure Oil Co. 
(D. C. Minn.) 46 F. Supp. 149. This court 
does not profess to be able to reconcile the 
application, in those and other cases relied 
on by defendants, of the acknowledged test 
for rulings upon motions under Rule 12(e), 
with its employment in those of the cases 
cited in the immediately preceding para- 
graph and other similar suits which arose 
after the effective date of the Rules of Civil 
Procedure. It may be doubted whether per- 
fect consistency in the ultimate application 
of rules of procedure in all individual cases 
may prudently be sought. Certainly it can 
not be achieved. And a persistent demand 
for its realization would destroy the very 
flexibility in pleading which the Federal 
Rules of Civil Procedure are designed to 
promote. 

The request designated by Class IV is 
for the definition, in the course of pleading, 
of many terms and phrases, the meaning of 
each of which in its context seems to the 
court to be reasonably clear and unmistak- 
able. As to the demand of Class V, the 
court is satishfed that the complaint may 
not reasonably be construed as charging that 
all criticised action of the defendants was 
taken through WARE. But it is considered 
that, upon the plaintitf’s compliance with the 
requests of Class VI, it will probably have 
identified the other instrumentalities within 
its stricture. 


The material within the contemplation of 
Class X may more appropriately be set out 
in an answer. The request, in part, is for a 
discussion of the plaintiff's legal position 
upon the point involved. In its entirety, it 
should be covered in the defendants’ answers. 
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The defendants argue that if all of their 
requests were granted and complied with, 
they might thereby be enabled to answer 
more directly, exactly, briefly, and without 
equivocation. Presumably, that is true. It 
may even be highly desirable. But it does 
not appear to be a consideration that is 
controlling in the application of Rule 12(e). 
Whatever counsel, or the writer of this 
opinion, may think about the extreme de- 
sirability of certainty and finality in plead- 
ing, the present rules do not aim exclusively 
at its realization. For, under Rule 8(e)(2), 
“A party may set forth two or more state- 
ments of a claim or defense alternately or 
hypothetically, either in one count or de- 
fense or in separate counts or defenses . 

A party may also state as many separate 
claims or defenses as he has regardless 
of consistency.” If a plaintiff’s complaint 
appropriately evokes an inconsistent, alterna- 
tive or hypothetical answer, the fault, if 
any, appears to lie with the plaintiff, who 
must suffer without relief from the uncer- 
tainty in which the answer may leave him. 


Georgia Case Distinguished 


After the oral argument upon the motions 
now under consideration, the Supreme Court 
of the United States, by a ruling in State 
of Georgia v. The Pennsylvania Railroad Co. 
(supra), granted in part, and otherwise over- 
ruled and denied, motions for bills of par- 
ticulars in that case. 

Serious doubt may be entertained whether 
the Supreme Court’s action could be more 
than suggestive in this submission. This 
court, in its present effort, is acting under, 
and bound by, Rule 12(e); in administering 
which, it must endeavor to observe the 
interpretation and construction that have 
come to be virtually a part of the rule (vide 
supra). The Supreme Court is not thus 
circumscribed. The Federal Rules of Civil 
Procedure, though promulgated by the Su- 
preme Court under a congressional grant 
of power, are solely for the guidance of, 
and for observance by, the District Courts; 
and have not been made applicable to cases 
brought in the Supreme Court within its 
original jurisdiction. Counsel appearing in 
the Georgia case, in their briefs before the 
Supreme Court, recognized that situation 
and the uncertainty whether the Federal 
Rules of Civil Procedure were entitled to 
any controlling consideration whatsoever in 
that forum, or whether it was obliged to 
observe any precise canons of procedure. 
It was there contended, and in substantial 
measure agreed by counsel, that in its ruling 
the Supreme Court might appropriately ob- 
serve the underlying thought of Rule 12(e), 
which it had itself devised for the formu- 
lation of issues in cases pending in the 
ordinary trial courts of the federal judicial 
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system. Whether the Supreme Court fol- 
lowed that suggestion is quite uncertain, 
because its ruling was not accompanied by 
any explanatory comment (so far as counsel 
here have informed this court). 

The court is of the opinion that the 
basic facts of conspiracy, combination and 
monopoly and the technique thereof, while 
essentially similar in the Georgia case and 
this action, were not set out in the amended 
complaint filed in the Georgia case nearly 
as adequately as they are alleged here. 


Miscellaneous Demands for Evidentiary 
Material Denied 


Aside from their requests for the identifi- 
cation of presently anonymous “co-conspira- 
tors” of the defendants, the separate motions 
of Kuhn, Loeb & Co. and of Thomas W. 
Lamont and J. P. Morgan & Co. ask for 
statements of the exact details of the par- 
ticipation of the respective moving corpo- 
rate defendants and their alleged respective 
individual representatives in the associ- 
ations or boards allegedly utilized by the 
conspiracy. And their requests are extremely 
minute. 

By way of exampie, the Lamont-Morgan 
motion, in respect of the plaintiff’s allegation 
that the defendant Lamont represented and 
acted for the defendant J. P. Morgan & 
Co. on the “Committee of Directors” and in 
the combinations, conspiracies and offenses 
alleged in the complaint, demands a state- 
ment of the term of Lamont’s service on 
the Committee of Directors, the dates of 
its meetings attended by Lamont, and the 
manner in which Lamont represented and 
acted for J. P. Morgan & Co. on the com- 
mittee, and the identification of the combi- 
nation, conspiracies and offenses in which 
Lamont participated and his precise action 
in furtherance thereof. With reference to 
like allegation of action by Sir William 
Wiseman for it, Kuhn, Loeb & Co. demands 
the citation of the precise period of his 
action upon the committee and upon each 
such combination and conspiracy, and in 
each such offense. 

Their other requests are equally search- 
ing. Generally, it may be said that by their 
separate motions, the two banking groups 
seek the same material for which the other 
defendants asked, but with direct and spe- 
cific reference to the several defendants in 
those two motions, and, it is believed, in 
more narrow particularity than is sought in 
the longer motion of the more numerous 
defendants. 

In those motions, as in the one first con- 
sidered, requests of that nature are regarded 
as demands for evidentiary information. And 
they are, accordingly, denied. Contributing 
to that ruling, in connection with averments 
by the plaintiff of acts on the part of the 
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two corporate moving banking parties and 
the designated individual representative of 
each of them, is the court’s conclusion that 
the individual representative in each instance, 
and through him his alleged corporate prin- 
cipal, may be expected to know, first whether 
any participation by the individual in the 
challenged conduct actually occurred, and 
if so, the particulars thereof. And upon the 
basis of such knowledge, both the corpo- 
rate moving defendants and the defendant 
Lamont can very readily answer the charge. 


Participation in Conspiracy Clearly Alleged 


In several instances, both the Kuhn, Loeb 
& Co. and the Lamont-J. P. Morgan & Co. 
motions seek statements as to when the 
plaintiff contends that the moving party or 
parties, as the case may be, entered into a 
particular phase of the conspiratory or 
monopolistic enterprise then under inquiry. 
And Kuhn, Loeb & Co. especially asks for 
explicit statements whether the plaintiff 
means to include it among “the defend- 
ants,” “other defendants,” “said defendants,” 
and “defendants,” where, in numerous para- 
graphs the complaint charges action by 
parties so designated. But to the court it 
appears to be clear beyond reasonable un- 
certainty that the plaintiff alleges that all 
of the defendants were members of the 
challenged conspiracy and monopoly from 
their inception, and participants in their 
purposes and acts, save on a few occasions, 
whose actors are expressly limited to certain 
designated defendants. 


Scope of Defendants Business Does Not 
Impose Special Obligation 
on Plaintiff 


The narrowness and simplicity of a mov- 
ing party’s business operation, generally in 
association with other considerations, war- 
rant an inference that he knows its details, 
especially when they have to do with pay- 
rolls and the costs and selling prices of 
goods, and the like. But a case of‘ the pres- 
ent character is somewhat sui generis in the 
manner of its averment. And the admittedly 
stupendous scope, volume and multifarious- 
ness of the business of the defendants, both 
individually and in the aggregate, do not 
impose upon the plaintiff the obligation to 
particularize its complaint beyond the de- 
gree which has frequently been sanctioned 
judicially as adequate. For that sanction 
has been given in several opinions which 
dealt with business operations of notable 
variety, intricacy, size and territorial sweep. 
Those involved here may, indeed, be—as it 
has been argued they are—larger and more 
comprehensive than the business within the 
scope of any other case thus far brought 
under the Antitrust Act. But the distinction 
is only in degree. 
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[57,418] Leader Theatre Corp. v. Randforce Amusement Corp., et al. 


New York Supreme Court, New York County. Special Term, Part VI. 


New York 


Law Journal Vol. 114—No. 91, page 942, October 18, 1945. 


The change in the motion picture film run or clearance classification of a theatre at 
the time of a change in ownership does not, in itself, constitute a violation of Section 340 


of the New York General Business Law. 


No conspiracy to restrain trade and competition is shown, where a film distributor’s 
motive for changing the run or clearance classification of a theatre is a reasonable belief 
that its film rental revenue will be increased, although the change in classification results 
in the giving of the prior run or clearance to the operator of a competing theatre. 


See Section 340 of the New York General Business Law, Vol. 2, { 8615. 


Opinion rendered by Mr. Justice BorTeINn. 


Nature of Proceedings 


[Digest] This is an action for an injunc- 
tion. The theory of the complaint of the 
plaintiff, Leader Theatre Corporation (herein- 
after called “Leader”), is that the defend- 
ants, Randforce Amusement Corporation 
(hereinafter called “Randforce’) and Twen- 
tieth Century-Fox Film Corporation (herein- 
after called “Fox’”’), entered into a conspiracy 
to restrain trade and competition in vio- 
lation of Section 340 of the General Business 
Law of New York, commonly known as the 
Donnelly Act, and Section 580 of the Penal 
Law of New York. 


Facts of Case 


Since the year 1931, Randforce has oper- 
ated and is now operating the Culver Thea- 
tre in the City of New York. From prior 
to 1931 and until July 23, 1944, when its 
lease was terminated by a corporation con- 
trolled by the same interests controlling the 
plaintiff, Randforce also operated the Leader 
Theatre located in the immediate neighbor- 
hood of the Culver Theatre. During the 
period of time Randforce operated both 
theatres, it exhibited the first run of Fox 
pictures at the Leader Theatre. After the 
termination of the Randforce lease of the 
Leader Theatre, this theatre was closed 
temporarily for alterations. 


In the early part of July, 1944, Randforce 
advised one Moon, the branch manager of 
Fox, with whom it had conducted business 
for some fifteen years, that its lease on the 
Leader Theatre had been terminated and 
that it would like to exhibit the first run of 
Fox pictures at the Culver Theatre. During 
the time the Leader Theatre was closed 
temporarily, Leader also advised Moon, 
who knew that the interests controlling 
Leader had been in the motion picture busi- 
ness in this country for a limited time, that 
it would like to have the first run of Fox 
pictures at the Leader Theatre. Moon and 
the general sales manager of the eastern 
division of Fox reached the conclusion that 
the first run of Fox pictures would be given 
to Randforce and so advised the interested 
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parties. Thereafter, the first run of Fox 
pictures was given to Randforce, on a mini- 
mum rental fee and percentage basis, for 
exhibition at the Culver Theatre. During 
the period of September, 1944, to May, 1945, 
the Culver Theatre, playing only Fox pic- 
tures on a first neighborhood run, and all 
other feature pictures after the Leader Theatre 
or after the nearby Midwood Theatre, and 
charging only a slightly lower admission 
price, collected $18,382.05 more in box-office 
receipts than the Leader Theatre and out- 
drew the Leader Theatre by more than 
100,000 patrons. 


Conclusions of Law 


The Donnelly Act, which is the New York 
State Anti-Trust Act, may be invoked in 
this case with propriety because state legis- 
lation which implements federal legislation 
is permissible although the state legislation 
relates to an activity almost entirely inter- 
state in nature. More particularly, the Su- 
preme Court of the United States has sus- 
tained the applicability of a state anti-trust 
act while the Sherman Act was in effect, 
although that state act affected interstate 
commerce. The only discernible limits upon 
state action affecting interstate commerce, 
where similar and consistent federal legis- 
lation exists, are: (1) that some local inter- 
ests be involved; and, (2) that no federal 
agency has acted with respect to the par- 
ticular matter being considered by the state 
agency. It is evident that the facts of this 
case bring it within such limits. 

The Donnelly Act is not inoperative be- 
cause Fox has a copyright in the films it 
distributes. It is, of course, manifest that 
a copyright is a federal right. However, it 
would be a unique doctrine to hold that no 
federal rights are subject to state regulation 
of any sort. The existence of a copyright 
in the films being exhibited does not, in and 
of itself, place the acts of Fox and Rand- 
force outside of the scope of the Donnelly 
Act any more than it places those acts be- 
yond the influence of the Sherman Act. 

Although the licensing of a copyright film 
may be deemed an incorporeai right for 
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some legal purposes, it is certainly an item 
of such economic value, desirability and in- 
fluence as to constitute an “article” or ‘icom- 
modity” in the economic sense. When it is 
considered that implicit in this particular 
right is the potentiality of seriously affect- 
ing the economic existence of local moving 
Picture theatres, which form a substantial 
constituent of this state’s trade and com- 
merce, it would seem that only by some 
unrealistic and abstruse process can such 
an activity be exempted from the Donnelly 
Act as a right which is not an “article” or 
“commodity” used in “trade” or “commerce” 
within the meaning of the Donnelly Act. 

No conspiracy to restrain trade or com- 
petition is shown, where a film distributor’s 
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motive for changing the run or clearance 
classification of a theatre is a reasonable 
belief that its film rental revenue will be 
increased, although the change in classifi- 
cation results in the giving of the prior run 
or clearance to the operator of a competing 
theatre, who also operated the first men- 
tioned theatre before the ownership and run 
or clearance classification thereof was changed. 
It follows that no violation of Section 580 
of the Penal Law of New York has been 
established. 


Judgment 


Judgment is, therefore, directed in favor 
of the defendants. 


[57,419] Philadelphia Record Company v. Manufacturing Photo-Engravers Asso- 


ciation of Philadelphia, et al 


In the District Court of the United States for the Eastern District of Pennsylvania. 


Civil Action No. 5202. October 30, 1945. 


An agreement or understanding between a photo-engravers union, fifteen corporations 


and three partnerships, and an association of such corporations and partnerships, to 
enforce the provisions of a contract restricting night commercial photg-engraving in Phila- 
delphia, Pennsylvania, is not illegal under the Sherman Anti-Trust Act in the absence of 
evidence that the purpose, or actual or probable result, of the agreement is an unlawful 
restraint of interstate commerce. Motion for a preliminary injunction is denied. 


See the Sherman Act annotations, Vol. 1, | 1230.351, 1280.101. 


For the plaintiff: Daniel Lowenthal, and Leonard J. Schwartz; both of Philadelphia, 
Pennsylvania. 


For the defendants, Philadelphia Photo-Engravers Union No. 7, I. P. E. U. of N. A, 
Warner D. Curry, Business Manager, and Charles J. Craft, President, individually and as 
representative of all other members associated with him in the Philadelphia Photo- 
Engravers Union No. 7, I. P. E. U. of N. A.: C. Russell Phillips, and Robert T. McCracken, 
both of Philadelphia, Pennsylvania. 


For the defendants, Manufacturing Photo-Engravers Association of Philadelphia, 
Artcraft-Photo-Engravers Co., Inc., Beck Engraving Co., Inc., Century Engraving Co., 
Inc., Chestnut Street Engraving Co., Enterprise Engraving Co., Inc., Gatchell & Manning, 
Inc., Graphic Arts, Inc., Keystone Photo-Engraving Co., Lang Co., Inc., Lincoln Photo- 
Engraving Co., Lotz Photo-Engraving Co., Philadelphia-Weeks Engraving Co., Photo- 
Chromotype Engraving Co., Inc., Phototype Engraving Co., Inc., Royal Jones Photo En- 
graving Co., William P. Groves, Jr., Stephen A. Murphy, Joseph L. Johnston and Edward 
A, McGinnis, co-partners trading as Aldine Photo-Engraving Company, Leon J. Eckell 
and Karl Zartarian, co-partners trading as Allied Photo-Engraving Company, William J. 
Henderson, Morris S. Lieb, Howard D. Mathues and Lewis Pollock, co-partners trading 
as Peerless Engraving Company: Albert W. Sanson and Walter B. Gibbons, both of 
Philadelphia, Pennsylvania. 


Prerce, United States District Judge. 


Nature of Proceedings 


[Digest] This action is brought to enjoin 
defendants from continuing an alleged con- 
spiracy violating Section 1 of the Sherman 
Anti-Trust Act and to obtain a declaratory 
judgment defining its rights under Section 
274d of the Judicial Code as amended, 28 
U.S. C. A. § 400. After the plaintiff’s petition 
for a restraining order was denied, it moved 
for issuance of a temporary injunction. 


Trade Regulation Reports 


Description of Parties 


The plaintiff, Philadelphia Record Com- 
pany, is a Pennsylvania corporation located 
at Philadelphia, Pennsylvania. It is en- 
gaged in the business of printing, publishing 
and distributing a daily and Sunday morn- 
ing newspaper and, as an adjunct of this 
business, it has operated a photo-engraving 
department during the daytime and night- 
time since 1929. 
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The defendants, Artcraft-Photo-Engrav- 
ers Co., Inc., Beck Engraving Co., Inc., 
Century Engraving Co., Inc., Chestnut 
Street Engraving Co., Enterprise Engrav- 
ing Co., Inc., Gatchell & Manning, Inc., 
Graphic Arts, Inc., Keystone Photo-En- 
graving Co., Lang Co., Inc., Lincoln Photo- 
Engraving Co., Lotz Photo-Engraving Co., 
Philadelphia-Weeks Engraving Co., Photo- 
Chromotype Engraving Co., Inc., Phototype 
Engraving Co., Inc., Royal Jones Photo- 
Engraving Co., William P. Groves, Jr., Ste- 
phen A. Murphy, Joseph L. Johnston and 
Edward A. McGinnis, co-partners trading 
as Aldine Photo-Engraving Co., Leon J. 
Eckell and Karl Zartarian, co-partners trad- 
ing as Allied Photo-Engraving Company, 
and William J. Henderson, Morris S. Lieb, 
Howard D. Mathues, and Lewis Pollock, 
co-partners trading as Peerless Engraving 
Company, are corporations or partnerships 
separately engaged in the business of photo- 
engraving in Philadelphia, Pennsylvania, in 
direct and active business competition with 
plaintiff. Hereinafter these defendants will 
be referred to as defendant competitors. 


The defendant, Manufacturing Photo- 
Engravers Association of Philadelphia, is 
an unincorporated association whose mem- 
bership is comprised entirely of the above 
named defendant competitors. Hereinafter 
this defendant will be referred to as defend- 
ant association. The plaintiff is not a member 
of this association. 


The defendant, Philadelphia Photo-En- 
gravers’ Union No: 7; 1. P. EU: of NAS 
iS an unincorporated labor organization af- 
filated with the American Federation of 
Labor with offices in Philadelphia, Penn- 
sylvania. Its membership is composed of 
photo-engraver craftsmen and apprentices 
in and about the City of Philadelphia, in- 
cluding all of the photo-engravers employed 
by the plaintiff. Hereinafter this defendant 
will be referred to as defendant union. 

The defendants Warner D. Curry and 
Charles J. Kraft are, respectively, the busi- 
ness manager and the president of the above 
named defendant union. 


Statement ef Facts 


The plaintiff produces above $100,000 of 
photo-engraving products yeariy, which are 
sold in intrastate and interstate commerce 
to customers in Pennsylvania, New Jersey, 
Delaware, Maryland and Virginia. It em- 
ploys five photo-engravers in the daytime 
and twenty-two during the night. The day 
employees work, almost exclusively, on com- 
mercial work. The night employees produce 
newspaper work and, when not engaged in 
newspaper work, produce commercial work. 
A minimum of twenty-two photo-engravers 
is necessary on the night shift in order to 
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meet the newspaper deadline on pictures 
and advertising cuts. 

The defendant union and plaintiff have a 
contract, known as a newspaper contract, 
which applies to photo-engravers doing 
newspaper work. The same parties have 
another contract covering the commercial 
work done by photo-engravers during the 
day. There is no contract covering night 
commercial work. : 

For many years the defendant competi- 
tors, the defendant association, and the de- 
fendant union have had a written contract 
covering their general relationship. On Feb- 
ruary 2, 1937, these parties executed a supple- 


mental agreement providing, among other » 


things, “that future night forces shall be pro- 
hibited unless by consent of both parties to the 
agreement.” These agreements were renewed 
periodically, the latest renewed supplemen- 
tal agreement having been executed on 
March 17, 1944. This last supplemental 
agreement expired February 28, 1945. For 
many years The International Photo-En- 
gravers’ Union of North America has pur- 
sued a policy discouraging commercial work 
in newspaper plants. 

The Peerless Engraving Company, one of 
the defendant competitors and a member of 
defendant association, is permitted to en- 
gage in night commercial work with the 
approval of the parties to the supplemental 
agreement. In addition to commercial work, 
Peerless does photo-engraving at night for 
the Daily News, a Philadelphia newspaper. 

During 1944 the plaintiff asked the union 
to negotiate a night commercial agreement, 
but the union would not consent to nego- 
tiate due to the provision in the supple- 
mental agreement between the union and 
the association. The union did offer, upon 
advice of counsel, an agreement which would 
bind the plaintiff to the terms of the union- 
association contract and would prohibit 
night commercial work by the plaintiff un- 
less the association would consent thereto. 

On September 6, 1944, representatives of 
the plaintiff, the defendant union, and the 
defendant association held a meeting for 
the purpose of finding a solution which 
would permit the defendant union to nego- 
tiate the desired contract with the plaintiff. 
The representatives of the defendant asso- 
ciation objected to the proposed negotiation 
on the ground that the plaintiff was charg- 
ing lower prices, which were considered 
unfair competition, and on the ground that 
there was insufficient work for the members 
of the defendant association. The parties 
were unable to agree upon a definition of 
“commercial work” and the meeting dis- 
banded. 

Thereafter, on September 14, 1944, the 
defendant association adopted a resolution 
as follows: “Resolved: That the Associa- 
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tion insist upon compliance of the Supple- 
mental Agreement dated February 2, 1937, 
made and executed by the Photo-Engravers’ 
Union No. 7 of Philadelphia and [the] Manu- 
facturing Photo-Engravers’ Association of 
Philadelphia, and continued by supplemental 
agreement each year, which agreement is 
now in full force and effect.” A copy of this 
resolution was sent to the Union. 


On July 30, 1945, a strike vote of the 
union photo-engraver employees of the 
plaintiff was taken under the provisions of 
the Smith-Connally Act to determine whether 
the plaintiff's photo-engravers should stop 
doing commercial work at night. The photo- 
engravers rejected the strike proposal. 


On September 16, 1945, the defendant 
union ordered the members of the union 
employed by the plaintiff to discontinue all 
work upon commercial photo-engraving 
products at night after 12:01 A.M., Septem- 
ber 24, 1945. In compliance with this order, 
the members of the defendant union em- 
ployed by the plaintiff have discontinued all 
night work on commercial photo-engraving 
products since that date. There is no gen- 
eral strike by members of the union but only 
a refusal to do night commercial work. 
Commercial photo-engraving continues dur- 
ing the day shift and newspaper photo- 
engraving is done during the night shift. 
The cessation of night commercial work is 
not due to any grievance or dispute between 


the union and the plaintiff as to wages or 


working conditions. In fact, the parties 
have never entered into negotiations to de- 
termine satisfactory wages and other condi- 
tions for night commercial work. At the 
present time the plaintiff is paying its night 
photo-engravers the standard night com- 
mercial rate although it does not comply 
with “double-time” and ‘“‘stagger-shift” pro- 
visions as found in the night commercial 
agreement existing between the defendant 
union and the Peerless Engraving Company. 


The defendant union is unable to supply 
additional photo-engravers who could be 
employed by the plaintiff to do commercial 
work during the day. The plaintiff cannot 
transfer any of its twenty-two night work- 
ers to day work because on some nights, 
which cannot be foretold because the hap- 
pening of news events is involved, they are 
all needed to meet the demands of the news- 
paper work which is done at night. The 
plaintiff has been unable to fulfill its com- 
mercial work orders since September 24, 


1945. 


Applicability of Sherman Act to 
Labor Unions 


The plaintiff complains that the defendant 
union, in combination and conspiracy with 
the non-labor defendants, acted to destroy 
the plaintiff's commercial photo-engraving 
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business in violation of Section 1 of the 
Sherman Anti-Trust Act. The defendants 
urge (1) that this court does not have the 
power to grant an injunction against the 
union under the provisions of Sections 6 
and 20 of the Clayton Act and the Norris- 
LaGuardia Act, (2) that the action of the 
union was not in pursuance of a combina- 
tion or conspiracy among the defendants, 
and (3) that there has been no unlawful 
interference with interstate commerce. 


By the terms of the Sherman Anti-Trust 
Act, the federal courts have power to enjoin 
“every contract, combination in the form 
of trust or otherwise, or conspiracy, in re- 
straint of trade or commerce among the 
several States or with foreign nations. It 
was settled by earlier decisions of the Su- 
preme Court that labor unions came within 
the scope of the Act when, pursuant to a 
conspiracy, they unlawfully restrained or 
impeded the free flow of interstate com- 
merce. Despite fhe provisions of Sections 6 
and 20 of the Clayton Act, which declared 
that labor was neither a commodity nor an 
article of commerce and limited the power 
of the courts to issue injunctions in a case 
involving, or growing out of, a labor dis- 
pute over terms or conditions of employ- 
ment, the Supreme Court declined to exempt 
labor unions entirely from the provisions of 
the Sherman Act. Thereafter, Congress 
adopted the Norris-LaGuardia Act which 
broadened the judicial definition of “labor 
disputes” theretofore in effect and further 
restricted the use of injunctions against 
labor unions. It follows that the two con- 
gressional policies, one seeking to preserve 
competitive business and the other seeking 
to preserve the rights of labor to organize 
and bargain, must be considered together 
and reconciled to determine to what extent 
the Congress intended the Clayton and Norris- 
LaGuardia Acts, which protect labor activities, 
to modify and limit the purposes and appli- 
cation of the Sherman Anti-Trust Act. It 
appears that Congress never intended that 
unions could, consistently with the Sher- 
man Anti-Trust Act, aid non-labor groups 
to create business monopolies and to con- 
trol the marketing of goods and services. 
Although Section 6 of the Clayton Act de- 
clares that the Sherman Anti-Trust Act 
shall not be construed to prohibit the opera- 
tion of labor unions instituted for the pur- 
pose of mutual help, this provision can 
hardly be thought to cover activities for the 
purpose of “employer-help” in controlling 
markets and prices. 


General Limitations of Sherman Act 


The Sherman Anti-Trust Act was passed 
only to implement the common law as to 
restraints of trade; and, although it imposes 
its own liabilities, civil and criminal, besides 
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providing remedies for their breach, never- 
theless it takes the common law as its model 
for the creation of federal rights and duties 
fashioned after existing precedents. Under 
this conception of the Act the only re- 
straints forbidden are those which limit 
competition in business and commercial 
transactions, and which tend to restrict pro- 
duction, raise prices or otherwise control 
the market to the detriment of purchasers 
or consumers of goods and services. Con- 
tracts prohibited by the Sherman Anti-Trust 
Act must have, as their objectives, or neces- 
sary result, the restriction or suppression 
of competition in the market by the fixing 
of prices, the division of marketing terri- 
tories, the apportionment of customers, the 
restriction of production and the like prac- 
tices, which tend to raise prices or other- 
wise take from buyers or consumers the 
advantages which accrue to them from free 
competition in the market. It follows that 
activities of labor organizations not immu- 
nized by the Clayton Act are not necessarily 
violations of the Sherman Anti-Trust Act. 
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Conclusions of Law 


1. The court has jurisdiction to hear this 
action under the provisions of Section 24(8) 
of the Judicial Code. 

2. The court has jurisdiction over the 
defendants. 

3. A combination and agreement exists 
between the defendant union, the defendant 
association, and the defendant competitors 
(1) to enforce, against the plaintiff, the 
supplementary agreement between the de- 
fendant union and the defendant association 
which: restricts future night commercial 
photo-engraving in Philadelphia without the 
consent of such parties, and (2) to compel 
the plaintiff to cease production of commer- 
cial photo-engraving products at night. 

4. The plaintiff has not sustained the bur- 
den of proving that the purpose or actual or 
probable result of this combination and 
agreement is an unlawful restraint of inter- 
state commerce within the meaning of the 
Sherman Anti-Trust Act. 

5. The plaintiff’s motion for a preliminary 
injunction is denied. 


[57,420] Sprague Electric Company v. Cornell-Dubilier Electric Corporation. 


In the District Court of the United States for the District of Delaware. Civil Action 
No. 364. August 7, 1945. Opinion on Petition for Reargument dated September 13, 1945. 


The filing of suits against competitors, on the basis that trade secrets are being dis- 
closed by former employees now employed by such competitors, does not, of itself, estab- 
lish a violation of the anti-trust laws. The loss in production, resulting from the attendance 
at the hearings on such suits of the competitors’ key production men, is not a restraint on 


commerce as that term is used in the anti-trust laws. 
See the Sherman Act annotations, Vol. 1, {| 1021.310. 


For the plaintiff: Arthur G. Connolly, Wilmington, Del. 


For the defendant: Caleb R. Layton, III (of Hastings, Stockly & Layton), Wilming- 
ton, Del., and Thomas F. Daly and Helen H. Robinson (of Lord, Day & Lord), New 


VYorkeN ay. 
LEAHY, United States District Judge. 


Nature of Proceeding 


[Digest] The present suit alleges the ex- 
istence of causes of action under Sections 
1 and 2 of the Sherman Act and Sections 
4 and 16 of the Clayton Act and under the 
Declaratory Judgment Act. This action in- 
volves a suit for unfair competition brought 
by Cornell-Dubilier against Sprague in a 
state court of Massachusetts. Each of the 
parties has filed motions in this suit for 
summary judgment against the other party. 


Statement of Facts 


Prior to January, 1941, Harold E. Braf- 
man was employed by the defendant as a 
foreman in its mica transmitting condenser 
department. During the time he was so 
employed he signed an agreement which 
provided, among other things, that he would 
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not at any time during such employment 
disclose to anyone any information that he 
acquired during such employment relating 
to any of the processes, formulae, plans, 
circuits, devices or methods, developed, ac- 
quired, manufactured or practiced at any 
time by the defendant in its business, and 
that he would not use any of said processes, 
formulae, plans, circuits, devices or methods 
or his knowledge of the same except in the 
course of his employment by the defendant. 
On January 27, 1941, Brafman entered the 
employ of the plaintiff. On May 29, 1941, 
the defendant in this suit commenced an 
action, in the Superior Court of Berkshire 
County, Massachusetts, against Brafman 
and the plaintiff in this action, for damages 
and for an injunction restraining the plain- 
tiff from using any of the trade secrets 
which the defendant believed Brafman had 
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disclosed to the plaintiff. Thereafter, the 
plaintiff instituted the present suit. 


Plaintiff's Contentions 


Four years have elapsed since the filing 
of the Massachusetts suit. Although 70 
days have been devoted to the examination 
of the defendant’s witnesses it has not com- 
pleted a prima facie case. The dilatory 
prosecution of the Massachusetts suit, plus 
the highly speculative grounds supporting 
that suit, and the fact that three other simi- 
lar suits against other large competitors of 
the defendant have been filed, supports the 
plaintiff's contention that the defendant’s 
real purpose in instituting the Massachusetts 
action was not to protect its trade secrets 
but rather to intimidate its former em- 
ployees and competitors in order to restrain 
trade and attempt to create a monopoly in 
the electrical condenser industry. 


Defendant's Contentions 


During his employment with the defend- 
ant, Brafman, learned many of the defend- 
ant’s formulae, secret processes and methods 
of manufacture of mica transmitting con- 
densers. At a time when the plaintiff 
was not manufacturing such condensers, 
Brafman told the defendant’s officers that 
the plaintiff had offered him employment, 
with increased compensation, if he would 
take charge of the new condenser depart- 
ment which plaintiff intended to set up. 
The defendant was compelled to file the 
Massachusetts suit and also suits against 
three other manufacturers of condensers 
who had hired persons who were formerly 
employees of the defendant. In each case 
the circumstances indicated that the defend- 
ant’s former employees, so hired, were 
chosen for their knowledge of the defend- 
ant’s trade secrets. 


Anti-Trust Feature 


The plaintiff’s action for treble damages 
is based on the charge that the defendant 
instituted the Massachusetts suit for the 
purpose of “thwarting and circumventing 
the anti-trust laws.” There is no question 
but that the Massachusetts action could be 
enjoined because the complaint here pleads 
a cause of action under the anti-trust laws 
and exclusive jurisdiction under these stat- 
utes is given to the United States District 
Courts. But, there is no evidence here that 
the defendant has intended to maintain any 
illegal monopoly. So, too, there is an ab- 
sence of facts pointing to an intent to re- 
strain or an actual restraint on any part 
of goods in interstate commerce. 

The only allegations in the complaint 
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which are directed at violation of the anti- 
trust laws aver that by reason of the insti- 
tution of the Massachusetts suit it has been 
necessary for the plaintiff’s key personnel 
to be in attendance at the hearings on the 
Massachusetts suit, with the result that its 
production operations have decreased and 
its ability to compete with the defendant 
in the manufacture and sale of condensers 
has been impeded. The mere declaration 
that the defendant has also sued three other 
manufacturers of electric condensers, which 
must have likewise lessened their produc- 
tion, is not sufficient to show a restraint 
on commerce as that term is used in the 
anti-trust laws. But, assuming it to be the 
fact that there has been a decrease in pro- 
duction, acts done to prevent production do 
not necessarily mean an interference with 
interstate commerce. The present record 
is bare of any evidence that there was an 
intent to monopolize the supply of electric 
condensers, to control their price, or to 
discriminate between potential customers. 

The mere institution of suit against a 
competitor does not bring one within the 
prohibitions of the anti-trust laws. If the 
defendant in this suit was of the belief that 
his trade secrets were in jeopardy he did 
nothing more, in filing suit in Massachu- 
setts, than select a lawful method of pro- 
tecting his claimed property. While it has 
been determined that the defendant should 
be enjoined from attempting to enforce the 
negative provisions of the employee con- 
tracts in equity, the mere maintenance of 
suits at law for breach of contract can 
hardly be said to be sufficient to support 
and maintain a claim for treble damages for 
violation of the anti-trust laws. 


On Petition for Reargument 


The New York contract between Brafman 
and the defendant and all implied cove- 
nants or contracts were merged into the 
later written New Jersey contract. 

The later New Jersey cases do not weaken 
the rule of Sternberg v. O’Brien, 48 N. J. 
Eq. 370, 22 A. 348, concerning employment 
contracts. The contract in suit is not read- 
ily divisible. 

The defendant is simply enjoined from 
attempting to enforce, in equity, the writ- 
ten New Jersey contract between it» and 
Brafman. The injunction will simply oper- 
ate on the defendant as there is no intention 
of enjoining any other court. 

Although it was found that there was no 
violation of the anti-trust laws, the court 
does not lack jurisdiction. The complaint 
alleges, and the depositions and the nature 
of the action show, that the suit involves 
more than the jurisdictional amount. 
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[7 57,421] United States Maltsters Association, et al. v. Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Seventh Circuit. No. 8429. 
October Term and Session, 1945. November 24, 1945. 


Petition for Review of Order of the Federal Trade Commission. 


In review of a Federal Trade Commission order prohibiting the maintenance of a price 
fixing combination in the malt industry, it is held that the Commission’s findings that a 
price fixing agreement existed is supported by competent evidence. Inasmuch as the 
manufacturing and shipping expenses of the several maltsters varied appreciably, the uni- 
formity by which delivered prices were increased and decreased, upon receipt of informa- 
tion from a trade association as to price changes announced by a member of the assccia- 


tion, is of significance in determining that a price fixing agreement existed. 
See the Federal Trade Commission Act annotations, Vol. 2, ] 6380.63. 


Approving and enforcing the Federal Trade Commission’s modified cease and desist 


order in Dkt. 3555. 


For the petitioners: Russell Baker and Edw. R. Johnston, of Chicago, IIll., and Wm. 


W. Corlett, New York, N. Y. 


For the respondent: W. T. Kelly and Walter B. Wooden, of Washington, D. C. 
Before EvAns, Sparks and Major, Circuit Judges. 


[Nature of Proceedings] 


Major, Circuit Judge: This is a joint and 
several petition to review a modified cease 
and desist order entered by the Federal 
Trade Commission on August 13, 1943. Peti- 
tioners consist of some eighteén manufac- 
turers of malt (hereinafter sometimes 
referred to as the members or maltsters) 
and their trade association operating as 
United States Maltsters Association (here- 
inafter referred to as the association). The 
complaint alleged that the members on or 
about August 15, 1930, for the purpose of 
eliminating price competition among them- 
selves, entered into, through and by the 
association “an agreement, combination, un- 
derstanding and conspiracy among them- 
selves to fix and maintain, and by which they 
have fixed and maintained, uniform de- 
livered prices.” Voluminous testimony both 
oral and documentary was heard by the 
Commission. Findings of fact and conclu- 
sions were thereupon made by the Com- 
mission, upon which its modified order, now 
sought to be reviewed, is predicated. 

The primary issue for decision is whether 
the findings of the Commission are sup- 
ported by competent evidence, and espe- 
cially the finding that petitioners by agreement 
and understanding effected a combination 
and conspiracy to restrain and suppress 
price competition. It is true numerous other 
contested issues are stated. Such issues, 
however, so we think, are merely incidental 
to the primary issue. 


[Description of Association] 


The association is an unincorporated, 
voluntary trade association formed in 1930 
under the name of Bureau of Barley and 
Malt Statistics, which was changed in 1933 
to United States Maltsters Association. Its 
membership includes more than a majority 
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of the commercial maltsters in the country. 
The members as well as nonmember malt- 
sters are engaged in the manufacture of 
malt, which is sold principally to breweries. 
There are three recognized grades of brew- 
er’s malt—standard, choice and fancy. So 
far as need be noticed in the instant pro- 
ceeding, malt is sold to distillers and brew- 
eries for the production of beer and other 
malt products. Both prior and subsequent 
to the organization of the association, such 
malt has been sold to breweries and others 
solely on a delivered price basis. Malting 
barley from which malt is made is largely 
erown in the four principal barley producing 
states, Wisconsin, Minnesota, North Dakota 
and South Dakota, and to a limited extent 
in the states of Iowa, Michigan, and IIli- 
nois. It is purchased principally in the ter- 
minal markets of Minneapolis, Milwaukee 
and Chicago. Lesser quantities are pur- 
chased directly from farmers and county 
elevators. 

Of the eighteen maltsters, members of 
the association, all are located in the state 
of Wisconsin or in the city of Chicago, IIli- 
nois, with the exception of four. Of these 
latter, one is located at Detroit, Michigan, 
two at Buffalo, New York, and one at 
Philadelphia, Pennsylvania, with its plant 
at Buffalo. Three of the Wisconsin malt- 
sters have plants located in the state of 
Minnesota. The members represent ap- 
proximately 64% of the total malting capac- 
ity of the United States, and approximately 
75% of the malting capacity engaged in 
commercial malting. Approximately 77% 
of the total capacity of the members in the 
year 1939 was represented by malt plants 
located in Illinois and eastern Wisconsin. 


[Court's Function] 


A narration of the facts in detail would 
serve no useful purpose. Petitioners, as is 


Copyright 1945, Commerce Clearing House, Inc. 


a 


11-30-45 
Report 84 


ofttimes the case, seem to proceed on the 
theory. that it is the function of this court 
to review the voluminous evidence in ap- 
praising the validity of the Commission's 
findings. As has often been stated, how- 
ever, our function is limited solely to an 
inquiry as to whether the record furnishes 
substantial support for such findings. In 
making this inquiry, we are not permitted 
to weigh the evidence and it is of no con- 
sequence that we might disagree with the 
Commission’s findings if the issues were 
presented to us as an original proposition. 


[Commission's Findings] 


Keeping in mind that the crucial issue 
arises as a result of the Commission’s find- 
ing that petitioners by agreement or con- 
certed action fixed the price at which their 
product was sold, we turn at once to that 
phase of the case. As might be expected, 
there is little, if any, direct proof of an 
express agreement. Such proof, however, is 
not necessary. The agreement may be in- 
ferred or implied from the acts and conduct 
of the parties as well as circumstances per- 
tinent thereto. See Bigelow et al. v. R. K. 
O. Radio Pictures, Inc. et al., 150 F. 2d 877, 
and cases therein cited, decided by this court 
August 3, 1945. In this connection, we note 
that petitioners assail certain testimony 
heard by the Commission consisting in the 
main of statements supposed to have been 
made by certain of petitioners concerning a 
price fixing agreement. The trial examiner 
in his report stated that he attached no 
importance to this line of testimony. The 
Commission agrees with the examiner and 
does not rely upon it in support of its find- 
ings. Such being the situation, we likewise 
ignore it. 


[Pertinent Activities] 


As briefly as possible, we shall attempt 
to state the pertinent activities of the as- 
sociation and its members as they relate to 
a price fixing agreement. The association 
currently receives from its members daily 
reports of malt sales showing the date of 
sale, destination of shipment, grade and 
quantity of malt sold, and price received 
F. O. B. Chicago basis. This information 
is compiled by the office of the association 
on a daily sales report and sent to mem- 
bers, showing the name of the seller, the 
date sold, the quantity and grade, and the 
price received, without identification of the 
buyer or destination of the shipment. Week- 
ly reports are received by the association 
from its members showing, for the week, 
total malt shipped, clean barley steeped, un- 
filled malt orders, unfilled commitments, 
malt stocks on hand, total barley on hand, 
in process and to arrive, barley purchases 
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for the week, orders and commitments 
booked, malt orders and commitments can- 
celled and malt shipped to or for a reporting 
company by another maltster. This infor- 
mation is compiled by the office of the as- 
sociation on a weekly and cumulative report 
and sent to the members. Likewise, month- 
ly reports of similar effect are prepared by 
the association and distributed to the mem- 
bers. 


When a member of the association has 
offered for sale to such member’s customers 
malt at a price different than that at which 
such maltster has theretofore been selling 
malt of a like grade, such maltster advises 
the office of the association, usually by wire, 
of such price, and thereupon the association 
office relays such information to the other 
members of the association, usually by tele- 
gram. When the price announced by a 
maltster for new crop malt is the first price 
announced for that season, such maltster 
advises the office of the association by tele- 
gram of the price at which he has quoted 
new crop malt to his customers, and this in- 
formation is likewise relayed by such office 
by telegram to the other members of the 
association. Information as to the announce- 
ment by a maltster of a new price on malt 
is not sent to the office of the association un- 
til such maltster has actually offered malt 
at such new price to his customers. 


Members of the association customarily 
hold a meeting once each month, usually in 
the city of Chicago. At these meetings gen- 
eral discussions are had as to matters of 
general interest to the industry. Such 
meetings are attended and advised by the 
firm of Stephenson, Jordan and Harrison, 
who are employed by the association for 
such purpose at a salary of $30,000 per 
annum. 


The members have at all times quoted 
and sold malt F. O. B. point of delivery 
or at delivered prices, and such delivered 
prices for the various grades of malt from 
November 16, 1938 to March 17, 1941 (two 
years and four months) have been identical. 
In reporting to the association, however, 
such prices were reported on an F. O. B. 
Chicago basis or, in other words, the price 
at which the malt would have been sold if 
such sales had been made F, O. B. Chicago. 
This reporting price, like the delivered price, 
has at all times been identical and uniform 
for the various grades of malt sold. 


When an increase in price was announced 
by a member, its customers were notified 
and given an opportunity within a certain 
specified time to place orders at the previ- 
ous or lower price. Upon notice of an in- 
crease in price by one member, all other 
members immediately notified their custo- 
mers of such change in price and likewise 
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gave their customers an opportunity to pur- 
chase at the previous price within a speci- 
fied time. Customers who had contracts for 
future delivery were uniformly protected 
when there was an increase in the price of 
malt, but performance of the contract was 
required when there was a decrease in the 
price. Prior to 1938, no cash discount was 
allowed by any member to any of its cus- 
tomers. In February, 1938, a representa- 
tive of the brewers’ association met with 
the executive committee of the association 
to discuss the allowance of a cash discount 
on the purchase of malt. Upon announce- 
ment by one of the members that it had 
decided to allow a cash discount of Y%¢ per 
bushel, all the other members quoted malt 
to customers on the basis of the same cash 
discount. 


Barley represents from 80 to 85% of the 
cost of manufacttiring malt. While the cost 
of such barley has varied considerably, the 
price at which the members sold their malt 
remained the same. The manufacturing 
costs of the various members varied as 
much as 20 to 30%. The cost of transporta- 
tion of barley from the point purchased to 


the members’ plants was not uniform. Some. 


barley was shipped to the processing plant 
by boat; in other cases it was shipped by 
rail. The cost of shipping by boat was less 
than that of shipping by rail. Likewise, the 
cost of transportation from the plants of 
various members to the consumer varied ac- 
cording to the location of the latter with 
reference to the plant from which the malt 
was shipped. The difference in the cost of 
cleaning raw barley varied among the mem- 
bers from 3 to 10¢ per bushel. This cost 
not only varied from year to year but from 
month to month. 


Many other circumstances are relied upon 
by the Commission in support of its ulti- 
mate finding that a price fixing agreement 
existed. Included therein are numerous ex- 
tracts from petitioners’ records, which we 
think unnecessary to relate. The president 
of petitioners’ association testified in effect 
that members were expected to maintain 
the prices filed with the association until 
the latter was notified of a change. A 
member, when asked if he expected associa- 
tion members to adhere to prices reported 
until notice of change was filed with the 
association, testified that “his experience has 
been pretty general that it has happened 
that way.’ The Commission also relies 
strongly in support of its price fixing finding 
on the fact that all members in announcing 
and reporting a price did so on a Chicago 
base. Malt was not sold, however, to con- 
sumers upon such base price but at a de- 
livered price. 


7 57,421 


Court Decisions 
U. S. Maltsters Assn., et al. v. FTC 


11-30-45 
Report 84 


[Common Price Basing Point] 

In this connection, the Commission found 
that uniformity of delivered price was 
achieved by the members through the use 
of Chicago, Illinois as a common basing 
point, that is, as the point from which 
the freight was calculated, irrespective of the 
fact that the malting plants of most of the 
members were not located in Chicago but 
were located at various other points in the 
United States and had different freight rates 
to given destinations. Petitioners devote 
considerable effort in attempting to show 
that they did not use a basing point price 
system. This follows, so it is argued, be- 
cause the Chicago base is used merely in 
the reporting price in contrast to the sell- 
ing or delivered price. This contention, so 
we think, is the counterpart of attempting 
to demolish a self created straw man. We 
find no occasion to discuss the basing point 
price system as it is generally understood or 
the effect which it has upon the price struc- 
ture. Neither is it necessary to discuss in 
any detail the freight rate system employed 
by petitioners. The incontrovertible fact is 
that this freight rate system enabled them 
to deliver malt at any given destination at 
exactly the same price. We think it is im- 
material what label be attached to such a 
system. It may be, as claimed by petition- 
ers, that there was at no time included in 
the delivered price a charge for freight 
greater than the actual cost of transporta- 
tion. The converse of that proposition, how- 
ever, admittedly is not true. We mean by 
this that where a customer was at a disad- 
vantage freightwise, the maltster from whom 
such customer purchased his product ab- 
sorbed such part of the transportation cost 
as would enable it to make the customer a 
delivered price exactly the same as if the 
customer had been more favorably located. 
We think, as the Commission found, that 
without the use of this freight system there 
could have been no uniformity in the de- 
livered prices. 


[Question Presented] 


Petitioners concede that “the collective 
activities of members of the association con- 
stituted an agreement.” They deny that 
“such activities transcend the lawful and 
proper limits of permissible trade associa- 
tion activities.” Thus the issue is narrowed 
to the question as to whether the admitted 
agreement was one which operated to re- 
strain and suppress competition in price 
among petitioners. If this issue be an- 
swered in the affirmative, it follows that 
such agreement was unlawful. As was said 
in United States v. Socony-Vacuum Oil Co., 
Inc., et al., 310 U. S. 150, 223: 

“Under the Sherman Act a combination 
formed for the purpose and with the effect of 
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taising, depressing, fixing, pegging, or stabiliz- 
ing the price of a commodity in interstate or 
foreign commerce is illegal per se. * * * Proof 
that a combination was formed for the purpose 
of fixing prices and that it caused them to be 
fixed or contributed to that result is proof of 
the completion of a price-fixing conspiracy 
under § 1 of the Act.”’ 


[Commission’s Findings Accepted] 


We are of the view that the Commission’s 
findings that a price fixing agreement ‘ex- 
isted must be accepted. Any other conclu- 
sion would do violence to common sense 
and the realities of the situation. The fact 
that petitioners utilized a system which en- 
abled them to deliver malt at every point 
of destination at exactly the same price is a 
persuasive circumstance in itself. Espe- 
cially is this so when it is considered that 
petitioners’ plants are located in four dif- 
ferent states and that the barley from which 
the malt is manufactured is procured from 
eight or nine different states. Of further 
significance is the uniformity by which 
prices were increased and decreased. When 
a member announced an increase in price, 
that information was flashed by telegram 
to every other member and they immedi- 
ately announced a like increase. When a 
member announced a decrease in price, such 
announcement was likewise flashed to all 
other members and they at once proceeded 
to announce a similar decrease. It may be 
true, as pointed out by petitioners, that a 
decrease in price by all members is neces- 
sary when such decrease is announced by 
any one member in order to meet competi- 
tion. It certainly cannot be claimed, how- 
ever, that it is necessary that all members 
increase their price upon announcement of 
an increase by one member in order to meet 
competition. 

It is asserted by petitioners that an in- 
crease under such circumstances is neces- 
sary in order that each member may secure 
from his regular customers contracts for 
their malt requirements at the same time 
that his competitors are taking contracts 
from their customers. This is on the the- 
ory, we suppose, that a customer is allowed 
a certain time subsequent to the announce- 
ment of an increase in price to place his 
order at the old price. In other words, it 
appears that each member must follow, and 
always to the same extent, an upward move 
in the market in order to force its own cus- 
tomers to enter into contracts for malt. 
This may be the most available excuse for 
the uniformity in a price increase but it is 
scant, if any, justification. In this connec- 
tion also, it is pertinent to note that when 
one member announced a discount to cus- 
tomers, all other members announced ex- 
actly the same discount, These circumstances 
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and others which could be mentioned, in- 
cluding the freight rate system without 
which a uniform delivered price could not 
have been achieved, furnish strong support 
for the finding that a price fixing agreement 
existed. In fact, it is difficult to discern 
how the various steps necessary to produce 
the result could have been taken with such 
meticulous care and regularity in the ab- 
sence of an agreement. 


Petitioners place great stress upon two 
propositions: (1) that the statistical plan 
of the association was clearly within the 
limits of those activities expressly approved 
in Maple Flooring Mfrs. Assn., et al. v. United 
States, 268 U. S. 563, and Cement Mfrs: Pro- 
tective Agsn., et al. v. United States, 268 U. S. 
588, and to a lesser extent perhaps in Sugar 
Institute, Inc., et al. v. United States, 297 U.S. 
553; and (2) the economic factors affecting 
the malt industry which inevitably produce 
substantial uniformity in the selling price 
of malt of like grade at any given time. , It 
is asserted that the examiner and the Com- 
mission ignored the significant economic 
factors which combined caused the uniform- 
ity in price at which malt was sold. It is 
true that the Commission made no findings 
upon petitioners’ theory in this respect. It 
does not follow, however, that such factors 
were ignored. It merely indicates, so we 
think, that the Commission, after consider- 
ing all the evidence, came to the conclusion, 
and we think correctly, that it was more 
reasonable to believe that petitioners’ price 
structure resulted from an agreement rather 
than economic factors. Much testimony 
was offered in support of petitioners’ the- 
ory which attributed the price structure to 
economic factors, including that of an out- 
standing economist who testified in effect 
that the uniformity in the selling price of 
malt at a particular time was consistent 
with and a necessary consequence of the 
normal functioning of competition in such 
an industry. We have considered all this 
testimony and are willing to concede that 
it furnishes the basis for a good argument. 
In view of the Commission’s findings, how- 
ever, which we think must be accepted, it 
would be futile to enter a discussion of this 
testimony. 


[Cases Cited by Petitioners Distinguished] 


Petitioners’ reliance upon the Supreme 
Court decisions is of little benefit. It is true 
that in both the Maple Flooring and Cement 
Mfrs. cases, trade associations having many 
fhings in common with petitioners’ associa- 
tion were held to be legal. However, in 
both of those cases it was pointed out not 
once but numerous times that there was no 
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agreement to fix prices and in fact no uni- 
formity of prices. In the Maple Flooring 
case (page 567) the court stated: 

“* * * that it is neither alleged nor proved 
that there was any agreement among the mem- 
bers of the Association either affecting produc- 
tion, fixing prices or for price maintenance.”’ 


This at once distinguishes that case from 
the instant one. In referring to the allega- 
tion that delivered prices were uniform, the 
court on the same page stated: 

‘‘* * * the evidence fails to establish such 
uniformity and it was not seriously urged be- 
fore this Court that any substantial uniformity 
in price had in fact resulted front the activities 
of the Association * * *.’’ 


Again, in referring to the findings of the 
District Court, the court (page 576) stated: 

“The court found no agreement to fix prices 
and that in fact lower prices have usually been 
quoted by members than by non-members of 
the Association.’’ 


The court recognized (page 585) that the 
activities of a trade association were illegal 
if such activities resulted in “concerted ac- 
tion to lessen production arbitrarily or to 
raise prices beyond the levels of production 
and price which would prevail if no such 
agreement or concerted action ensued.” 


In the Maple Flooring case, not only was 
there no allegation or proof of an agreement 
to fix prices but, as pointed out, there was 
no proof as to uniformity in the selling 
price. he court pointed out (page 571): 

“The evidence, however, is undisputed that 


the defendants quote and sell on an f. o. b. 
mill basis whenever a purchaser so requests.”’ 


In the instant case we find no proof that 
the members refused to sell on an F.O.B. 
plant price. The proof is, however, that 
customers always purchased on a delivered 
price and it is a fair inference that they 
could not have purchased otherwise had 
they so desired. 


Also, the Cement case is readily distin- 
guishable from the instant case. On page 
592 the court, referring to the government, 
stated: 

“It does not, however, charge any agreement 


or understanding between the defendants plac- 
ing limitations on either prices or production.’’ 


Again, the court (page 604) stated: 


“Agreements or understanding among com- 
petitors for the maintenance of uniform prices 
are of course unlawful and may be enjoined, 
but the Government does not rely on any agree- 
ment or uhderstanding for price maintenance.’’ 


The court (page 606) not only recognized 
that uniformity of price might be the result 
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of agreement or understanding but that 
such uniformity not related to the supply 
and demand of a given commodity may be 
evidence from which concerted action of 


sellers to fix prices may be inferred. 


It is not necessary to refer to the numer- 
ous decisions of the Supreme Court subse- 
quent to the Maple Flooring and Cement 
cases wherein those cases have been distin- 
guished. It is sufficient to note United 
States v. Socony-Vacuum Oil Co., supra 
(page 217), wherein the court, referring to 
those cases, stated: 

“For the systems there under attack were 
methods of gathering and distributing informa- 
tion respecting business operations. It was 
noted in those cases that there was not present 
any agreement for price-fixing. * * * And since 
that element was lacking, the only issues were 
whether or not on the precise facts there pre- 
sented such activities of the combinations con- 
stituted unlawful restraints of commerce.’’ 


Neither do we think that the Sugar Insti- 
tute case is of any benefit to petitioners. 
True, it was a trade association but it is 
also true that the court with some modifica- 
tion sustained the decree of the lower court 
which had found that members of the asso- 
ciation were engaged in a conspiracy in 
restraint of trade in violation of the Sher- 
man Act. Again, the Maple Flooring and 
Cement cases were distinguished. It is per- 
tinent to note in connection with this case 
that petitioners in the instant case rely 
strongly upon the contention that malt is 
a standard product which is a contributing 
if not controlling factor bearing on the uni- 
form price at which it was sold. In the 
Sugar Institute case, the court took cogniz- 
ance of a similar contention. In response 
thereto, the court stated (page 600): 

“The fact that, because sugar is a standard- 
ized commodity, there is a strong tendency to 
uniformity of price, makes it the more impor- 
tant that such opportunities as may exist for 
fair competition should not be impaired.”’ 


So in the instant case the fact that malt 
is a standardized product, if such it be, 
with a tendency toward uniformity of price, 
makes it all the more important that such 
product be permitted to enter the channels 
of commerce unfettered by any restrictions 
which might impair such competition as 
otherwise exists. 


[Commission’s Order Approved] 


Holding as we do that the findings of the 
Commission are substantially supported, it 
follows that its modified cease and desist 
order must be approved and enforced. It 
is so ordered. 
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[57,422] Triangle Conduit & Cable Co., Inc. v. National Electric Products Cor- 


poration. 


In the United States Circuit Court of Appeals for the Third Circuit. No. 8868. Octo- 


ber Term, 1945. November 30, 1945. 


Appeal from the District Court of the United States for the District of Delaware. 


A valid claim for damages under Section 4 of the Clayton Act does not exist where 
the claimant does not establish injury to a specific going business or to a business which 
he intends to engage in and is prepared to operate. 


See the Clayton Act annotations, Vol. 1, ff 2024.49. 
For appellant: Southerland, Berl & Potter, Wilmington, Del., Samuel E. Darby, Jr., 


New York, N.Y. 


For appellee: Marvel & Morford, Wilmington, Del., John Hoxie, New York, N. Y. 
Before MARIs, GoopricH and MCLAUGHLIN, United States Circuit Judges. 


[Nature of Action] 


McLaucuHuiin, Circuit Judge: This appeal 
involves a suit under the Sherman and Clay- 
ton Acts in which summary judgment was 
entered in the District Court in favor of the 
defendant. 

Plaintiff manufactures armored cable. In 
that process, where the steel armor of the 
cable is cut off to expose the ends of the 
interior wires for the purpose of making 
connections, a fiber insulating bushing is in- 
serted at each terminal to protect the wires 
from the sharp edges of the cut armor. Prior 
to 1937 plaintiff had purchased such bush- 
ings from an outside source. Early in 1937 
it was no longer able to do this and there- 
fore was forced to obtain its bushing re- 
quirements from the defendant or, as alleged 
in its amended complaint “to acquire equip- 
ment necessary for and to engage in the 
manufacture of the bushings.” Plaintiff as- 
serts and for present purposes it may be 
accepted as a fact, that the defendant re- 
fused to sell bushings to armored cable 
manufacturers unless such manufacturers 
acquired licenses under alleged patent rights 
of the defendant which required payment to 
the defendant of royalties on all armored 
cable manufactured and sold. Plaintiff then 
states in Paragraph 10 of its amended com- 
plaint. 

“Plaintiff refused to acquire such a license; 
and, therefore, in about February 1937, invested 
large sums of money to acquire, install and 
operate the necessary machinery to manufacture 
its own bushings, being further encouraged so 
to do by the potential market for its bushings 
for all manufacturers of armored cable.” 


Plaintiff frankly states that it is barred by 
the statute of limitations as to its expense 
in designing, building and installing equip- 
ment for the manufacture of bushings and 
that its only claim for damage at this time 
is based upon the contention that it has been 
excluded from the “potential market” for its 
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bushings. That market is represented by 
the defendant’s licensees who, because of 
their agreements with the defendant, were 
prevented from acquiring bushings from any 
one other than the defendant. It is urged 
that such exclusion continued up to the fil- 
ing of the complaint and therefore, was not 
barred by the statute of limitations. It is 
also admitted for the purposes of this ap- 
peal that plaintiff's machine for making 
bushings has a production capacity barely 
sufficient to supply plaintiff’s own needs, so 
that one or more duplications of the machine 
would be necessary in order to supply the 
trade. 


The foundation of the action as it stands 
is Section 4 of the Clayton Act. 15 U.S.C, 
Section 15. That section provides that where 
any person is injured in his business or 
property by reason of anything forbidden in 
the anti-trust laws he may sue and recover 
treble damages. Under it, our concern is 
with the question of the alleged exclusion 
of plaintiff from selling its bushings in the 
so-called “potential market.” As to this, the 
amended complaint and the depositions are 
barren of any indication of even intention 
on the part of the plaintiff to manufacture 
bushings for said market. The above quoted 
Paragraph 10 expressly states that plaintiff 
acquired, installed and operated the neces- 
sary machinery to manufacture its own 
bushings. The sole hint as to possible out- 
side business is in the last clause of that 
paragraph reading: “* * * being further en- 
couraged so to do by the potential market 
for its bushings for all manufacturers of 
armored cable.” The depositions of the 
president and vice president of the plaintiff 
company and of the person in charge of 
plaintiff's cost department go no further 
than this. It is obvious from their testi- 
mony that plaintiff never suggested or at- 
tempted entering the business of selling its 
bushings to outsiders. The one machine it 
had, though operated twenty-four hours a 
day for seven days of the week, barely turned 
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out enough bushings for its own needs. There 
is nothing to indicate that the plaintiff made 
any preparatory step whatsoever towards going 
into a general bushing manufacture basis. The 
section of the anti-trust laws above referred 
to has the limited purpose of affording 
compensation to those who have at least 
the intention and preparedness of engaging 
in a designated business and who are actually 
injured in their business or property by an 
unlawful act. The situation of such plain- 
tiff must be different from that of the general 
public. 

The appellant suggests that the primary 
point on this appeal is whether it has sus- 
tained ptovable losses, i.e., whether its 
damages are too speculative. This skips 
over the fundamental question involving the 
plaintiff's intent and preparation for entrance 
into the bushing business. The plaintiff de- 
signed and perfected its machine in order to 
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time. At most an anti-trust violation has 
been presented with no injury to plaintiff by 
reason thereof. Therefore citation of such 
cases as Straus v. Victor Talking Machine 
Co. 297 F. 791 (C. C. A. 2) and Rankin v. 
Associated Bill Posters, 42 F. 2d 152 (C. C. 
A. 2), which are premised on a wrong done 
the plaintiff, are of no help in the present sit- 
uation. In the Rankin case for example, it 
was conceded that plaintiff’s business had been 
seriously curtailed by the defendants. It is 
not vital under the statute to aver an injury 
to a specific going business but as said in 
the leading and controlling decision of Amert- 
can Banana Co. v. United Fruit Co., 166 F. 
261 at 264: “* * * it is necessary to state 
facts showing an intention and preparedness 
to engage in business.” Plaintiff does not 
meet that test in its amended complaint or 
in the testimony of its officers and cost ex- 
ecutive. The judgment of the District Court 


must therefore be 


Affirmed 


manufacture its own bushings and that is 
just what it has been doing ever since that 


[1 57,423] Charles Deer and Jack Deer, d. b. a. Savoy Manufacturing Company v. 
Federal Trade Commission. 


In the United States Circuit Court of Appeals for the Second Circuit. 
Term, 1945. Decided December 5, 1945. 


Petition to review an order of the Federal Trade Commission. Petitioners, trading as 
Savoy Manufacturing Company, seek review of an order of the Federal Trade Commission 
directing them to cease using any “club plan”, bingo paraphernalia, or other lottery scheme 
in selling their goods, and to eliminate the word “Manufacturing” from their trade name. 
Order affirmed. 


A Federal Trade Commission order prohibiting a company engaged in the sale of 
miscellaneous merchandise from supplying its customers with any “club plan”, bingo para- 
phernalia or other lottery schemes, and directing such company to eliminate the word 
“manufacturing” from its trade name, is affirmed. Such lottery devices are gambling 
devices and the sale of merchandise by the aid of such devices constitutes an unfair method 
of competition, in violation of the Federal Trade Commission Act. It is not necessary to 
prove that such company actually participated in the operation of the bingo game or the 
club plan conducted by its customers; it is enough that such company aided and abetted 
in such methods of resale. 

The fact that use of the “club plan” was abandoned by a company engaged in the sale 
of miscellaneous merchandise more than a year before the Commission issued its complaint 
charging use of lottery methods and misrepresentation in the sale of miscellaneous mer- 
chandise is not a bar to an order to cease and desist. The Commission has broad discretion 
to determine whether such an order is needed to prevent resumption of the practice. 

_ Use of the word “manufacturing” in a trade name, by a company engaged in the sale of 
miscellaneous merchandise, has the capacity to deceive the purchasing public, when the 
company has done no manufacturing whatever for ten or fifteen years. 

Whether elimination of the word “manufacturing” is required or whether some ex- 
planatory clause such as “distributors only” (which such company offered to print below 
its trade mark on all stationery and advertising) would be adequate to prevent deception, 
is for the Commission to determine. 


See Federal Trade Commission Act annotations, Vol. 2, 1 6125.201, 6125.278, 6125.350, 6125.508,. 
6501.60, 6501.75, 6670.40. 


Affirming Federal Trade Commission cease and desist order in Dkt. 4763. 


For petitioners: Leon Himmelfarbe. 


For respondent: W. T. Kelley, Chief Counsel, Joseph J. Smith, Jr., Assistant Chief 
Counsel, and Donovan Divet, Special Attorney. 


Before SWAN, CHASE and Crark, Circuit Judges. 
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[Sale of Miscellaneous Merchandise by Aid of 
“Club Plan” and “Bingo” Paraphernalia 
Unlawful] 


Per Curiam: The petitioners are engaged 
in the business of selling in interstate com- 
merce various kinds of merchandise, chiefly 
household articles, and upon request they 
have supplied some of their customers with 
a so-called “club plan” or with material for 
the game of “bingo” for use by such cus- 
tomers in reselling the goods purchased from 
the petitioners. The Commission found that 
the club plan and the bingo paraphernalia 
were gambling devices, as they clearly were, 
and that the sale of merchandise by the aid 
of such devices constituted unfair methods 
of competition in commerce, as they clearly 
do, within the prohibition of section 5 of the 
Federal Trade Commission Act, 15 USCA 
§ 45. Fed. Trade Com. v. Keppel & Bro., 291 
U.S. 304; Cinader v. Fed. Trade Commission, 
141 F. 2d 1022 (C. C. A. 2); Modernistic 
Candies, Inc. v. Federal Trade Commission, 145 
PF. 2d 454 (C. C. A. 7). As the case last cited 
indicates, it was not necessary to prove that 
the petitioners actually participated in the 
operation of the bingo game or the club plan 
conducted by their customers; it is enough 
that they aided and abetted in such methods 
of resale. Their advertising justifies an in- 
ference that they did. Nor was the Com- 
mission obliged to prove injury to the public 
or loss of business to competitors; when it 
finds, as it reasonably did here, that unfair 
practices have been employed by a respon- 
dent, it may infer that trade will be diverted 
from competitors who do not employ such 
practices. Fed. Trade Commission v. Ral- 
adam Co., 316 U. S. 149, 152. Finally, the 
fact that use of the “club plan” was aban- 
doned more than a year before the Commis- 
sion issued its complaint is not a bar to an 
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order to cease and desist, for the Commission 
has broad discretion to determine whether 
such an order is needed to prevent resump- 
tion of the practice. Gelb v. Fed. Trade Com- 
mission, 144 F. 2d 580, 581 (C. C. A. 2); 
Bunte Brothers v. Fed. Trade Commission, 104 
F. 2d 996, 997; cf. Fed. Trade Commission v. 
Civil Service T. Bureau, 79 F. 2d 113, 115 
(C. C. A. 6). We cannot say there was no 
reason to apprehend its renewal, for the peti- 
tioners were still continuing the analogous un- 
fair practice of supplying bingo paraphernalia. 


[Measure of Relief for Misuse of Word 
“Manufacturing” Determined by 
Commission] 


Originally the petitioners manufactured 
some of the merchandise they sold but for 
the last ten or fifteen years they have done 
no manufacturing whatever. The Commis- 
sion found that the use of the word “Manu- 
facturing” in the petitioners’ trade name had 
the capacity and tendency to deceive the 
purchasing public. Whether elimination of 
the word was required or whether some ex- 
planation clause such as “distributors only”, 
which the petitioners offered to print below 
their trade name on all stationery and ad- 
vertising, would be adequate to prevent 
deception, was for the Commission to deter- 
mine. Under our decisions in Herzfeld v. 
Fed. Trade Commission, 140 F. 2d 207, and 
Charles of the Ritz Distributors Corp. v. Fed. 
Trade Commission, 143 F. 2d 676, 680, this 
court may not disturb the measure of relief 
which the administrative tribunal thinks nec- 
essary. 


[Order Prohibiting Use of Lottery Scheme to 
Sell Merchandise Affirmed] 


The order is affirmed. 


[7 57,424] Robert H. Coleman v. Ernest E, Whisnant and Clarence L. Whisnant 
and Wives, Mrs. Louella P. Whisnant and Mrs. Elsie E. Whisnant, Trading and Doing 


Business as Whisnant Hosiery Mills. 


In the North Carolina Supreme Court. Fall Term, 1945. No. 307. Decided October 


24, 1945. Filed October 31, 1945. 


Appeal by plaintiff from judgment sustaining defendant’s demurrer and dismissing 


the action. 


The anti-trust laws do not prohibit valid contracts excluding others from the use of 
patented devices, entered into in the legitimate exercise of rights conferred under the 
patent laws, monopoly or restraint being inherent in the patent grant. 

See the Sherman Act annotations Vol. 1, f 1270.101. 

In an action on a contract asserted to be unenforceable as violating the Federal anti- 
trust statutes, where all the parties are citizens and residents of the state in which suit is 
brought, and the execution of the contract and all transactions thereunder took place within 
that state, the Federal anti-trust statutes have no application. 

See the Sherman Act annotations Vol. 1, | 1021.581. 
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For the appellant: W. H. Strickland, Lenoir, N. C.; John C. Stroupe, Hickory, N. C., 


and Paul B. Eaton, Charlotte, N. C. 


For the appellee: J. L. Murphy and Bailey Patrick of Hickory, N. C.; and S. J. Ervin, 


Jr., Morganton, N. C. 


[Nature of Proceedings] 


Appeal by plaintiff from Bossirt, J., May 
Term, 1945, of Catawba. 

This action was instituted by the plaintiff 
to recover damages on account of defend- 
ants’ interference with his right to the use 
of certain patents, covering improved appli- 
ances in the manufacture of hosiery, invented 
by him, and for compensation for the use 
of his invention by defendants in their hosiery 
mill, 


The pleadings consisted of complaint, ans- 
wer and reply. At the hearing defendants 
interposed demurrer ore tenus on the ground 
that the plaintiff’s complaint and reply failed 
to state a cause of action, and that on the 
face of these pleadings the court was without 
jurisdiction. The demurrer was sustained. 
Plaintiff's appeal from this disposition of 
the case requires examination of plaintiff’s 
complaint, and of his reply in response to 
defendants’ answer, as these pleadings re- 
late to the questions raised by the demurrer. 


[Complaint] 


The pertinent allegations of the complaint 
May be stated as follows: During the years 
1939, while plaintiff was an employee in the 
hosiery mill in Hickory, North Carolina, owned 
and operated by the defendants, Ernest E. and 
Clarence L. Whisnant, he invented an appliance 
Or machine for putting stripes in men’s hosiery 
while in process of manufacture on circular 
knitting machines. Application for patent was 
filed in U. S, Patent Office December 7, 1939, 
and patent #2,237,270 was issued in 1940. Sub- 
sequently plaintiff devised certain improvements 
on the invention, for which patent #2,330,269 
was issued and granted to plaintiff and Osben 
D. Hunt (superintendent in defendants’ mill), 
as patentees, with an assignment of an interest 
therein to the two defendants. It was alleged, 
however, that the defendants were merely li- 
censees, and that the use of the patented appli- 
ances was restricted to defendants’ plant in 
Hickory. Plaintiff alleged that he was the sole 
inventor, and that the naming of Hunt as co- 
patentee was procured by defendants as result 
of an unlawful conspiracy on their part with 
Hunt in order that defendants might control 
the patent, and that immediately after the last 
patent was issued Hunt assigned his interest 
in the patent to the defendants, and that de- 
fendants have continuously used the appliance 
invented by plaintiff in their mill. Plaintiff 
alleged that he had demanded compensation for 
use of the machine invented by him but only 
received nominal and grossly inadequate sums 
therefor; that the patented device reduced the 
cost of manufacturing hose to the extent of 
15¢ and 20¢ per dozen, and that defendants have 
used plaintiff's invention in the manufacture and 
sale of 1,500,000 dozen pairs of hose. 


{ 57,424 


Plaintiff further alleged that he had made 
numerous efforts to make and distribute said 
attachments for use in various and sundry 
hosiery mills in North Carolina, but that on 
each occasion the defendants ‘‘have gone to the 
party approached by plaintiff and threatened, 
either directly or indirectly, to institute pro- 
ceedings to ‘protect their interest,’ or to in- 
stitute proceedings to prevent the use of this 
plaintiff's invention by himself or any other 
person,”’ and, further, that when plaintiff was 
considering a proposition with parties in Hick- 
ory for the use of these attachments on a 
partnership basis defendants approached said 
parties with result they cancelled the proposi- 
tion; that defendants by threats to sue the pro- 
prietors of machine shop if they attempted to 
manufacture any of these appliances, have pre- 
vented plaintiff from having any of the patented 
devices made; that such interference has con- 
tinued over a period of two years and defend- 
ants have consistently prevented this plaintiff 
from making, using or selling the appliances 
invented by him; that defendants have appropri- 
ated plaintiff’s invention to their exclusive use. 
installed the appliances so patented in their 
mill, and forbidden the use or sale by plaintiff 
of any of said appliances. For this interference 
with the use of his patent plaintiff alleges he 
has suffered damage to the extent of $150,000. 
He further alleges that defendants have greatly 
prospered by the use of his invention, and that 
he is entitled to recover for royalties on the 
use of his invention in the amount of $75,090. 


[Answer] 


The defendants in their answer admit the 
issuance of the patents set out in the complaint, 
but allege that a contract and assignment, dated 
October 3, 1939, was entered into by and be- 
tween the plaintiff and Hunt, parties of the 
one part, and the defendants, of the other part, 
which contained stipulations and agreements 
that plaintiff and Hunt thereby assigned and 
sold to the defendants one-half interest in the 
invention for which the parties of first part 
were about to apply for letters patent, and 
that each of the parties thereby became entitled 
to one-fourth interest in said invention, includ- 
ing letters patent to be issued, together with 
all improvements and subsequent patents on 
said invention; that it was further stipulated 
in the contract that defendants be granted li- 
cense to use the invention in their mill as a 
factory right without charge for the use of 
the invention; that the invention and patents 
should not be sold, assigned, leased or licensed, 
or any interest disposed of without unanimous 
consent of the four parties, and that in event 
of sale or license the money derived should be 
equally divided. The agreement contained the 
further provision that the invention and any and 
all patents granted thereon ‘‘shall not be used 
by anyone except Ernest E. Whisnant and Clar- 
ence L. Whisnant at their mill in Hickory, North 
Carolina, except by the written consent of all 
parties to this agreement.’’ This was signed 
by plaintiff, Hunt and the two defendants. 
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Defendants’ answer further set out that on 
December 5, 1939, and again on December 31, 
1940, plaintiff and Hunt executed written assign- 
ments to each of the defendants of a one-fourth 
interest in the invention. These assignments 
were recorded in U. S. Patent Office. It was 
further alleged that on June 7, 1943, Hunt ex- 
ecuted written assignment of his one-fourth in- 
terest to the defendants, and appended to this 
assignment was the written consent signed by 
plaintiff. 


[Plaintiff's Reply] 


To the defendants’ answer plaintiff filed reply 
again alleging that he was the sole inventor 
of the device patented, and that the naming of 
Hunt as co-patentee was caused by the defend- 
ants in furtherance of the conspiracy alleged in 
the complaint. He admits signing the contract 
alleged in the answer, but alleges this was done 
under coercion, without consideration and in 
furtherance of a conspiracy between defendants 
and Hunt to defraud him of his rights and of 
the rewards due him from his invention. He 
further alleges the contract was illegal and void 
“for the reason that same is in restraint of 
trade and contrary to the Federal statutes, and 
paricularly the Sherman anti-trust statute.” 
Plaintiff admits signing the assignments to the 
defendants set out in the answer, but alleges 
they were executed in furtherance of the un- 
lawful conspiracy as alleged, were without con- 
sideration, and that at the time said assignments 
were executed. there was a contemporary oral 
agreement with the defendants that they would 
pay him ample royalties upon the use of his 
inventions in the event they proved practical. 

Plaintiff admits the patent was issued in the 
name of Hunt and himself, but not to defend- 
ants as co-patentees, ‘‘the same having been 
assigned to them as assignees of a one-fourth 
undivided interest each and by agreement said 
interest was to be used in their mill at Hick- 
ory,’’ and that their interest is only that of 
licensees for the use of the invention in their 
plant. Plaintiff again alleges the contract and 
the assignments to defendants were executed 
under coercion, without consideration, and that 
the contract relied on by defendants was void 
as being in restraint of trade. He alleges that 
the defendants have installed 104 machines 
equipped with plaintiff’s invention without com- 
pensation to him, and have interfered with 
plaintiff's use of his invention, and prevented 
him from making, using or vending the pat- 
ented devices. His prayer for relief is that he 
recover $150,000 damages for wrongful interfer- 
ence, and $75,000 royalties. 


[Plaintiff Appeals] 


From judgment sustaining the demurrer 
and dismissing the action, plaintiff appealed. 


[Questions Presented] 


Devin, J: The sufficiency of the plaintiff’s 
pleadings to constitute a cause of action was 
challenged by the demurrer interposed by 
defendants upon two grounds: (1) that the 
cause of action attempted to be set up was 
one arising under the Patent Laws of the 
United States, and therefore cognizable only 
in the Federal courts, and (2) that in any 
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event plaintiff had failed to allege sufficient 
facts to constitute a cause of action. The 
ruling of the court below in entering judg- 
ment that the demurrer be sustained requires 
consideration of both grounds upon which 
the demurrer was based. 


[Jurisdiction] 


1, By Art. 1, sec. 8, of the Constitution 
of the United States the Federal Govern- 
ment was granted power “to promote the 
progress of science and useful arts, by secur- 
ing for limited times to inventors 
the exclusive right to their discover- 
ies.” In the exercise of this power the 
Congress has given to the Federal Courts 
exclusive jurisdiction of ‘all cases arising 
under the patent-right laws of the United 
States.” 28 USCA, sec. 371,41(7). Only 
a Federal Court has jurisdiction to consider 
an action involving the construction of the 
patent laws, the validity of a patent, or 
questions of infringement. Gen. Electric Co. 
uv. Marvel Match Co., 287 U. S., 430; Odell 
v. Farnsworth, 250 U. S., 501; 40 Am. Jur. 
652. However, to constitute a suit under 
the patent laws “the plaintiff must set up 
some right, title or interest under the patent 
laws, or at least make it appear that some 
right or privilege will be defeated by one 
construction or sustained by the opposite 
construction, of these laws.” Pratt v. Paris 
Gaslight & Co., 168 U. S., 255 (259); Odell 
v. Farnsworth, 250 U. S., 501; Miller & Co. 
v. Beagen, 293 Mass., 54. But not every 
case involving rights conferred by the patent 
laws is beyond the jurisdiction of state courts. 
When the action is brought on a contract, 
or in tort, with respect to the exercise of 
a patent right the state court has jurisdiction. 
Henry v. Dick Co., 224 U. S., 1; Briggs v. 
United Shoe Machinery Co., 239 U. S., 48; 
Independent Wireless Teleg. Co. v. Radio 
Corp., 269 U. S., 459; Becher v. Contoure 
Laboratories, 279, U. S., 391; or to enforce 
the payment of royalties or license fees. 40 
Am. Jur. 653. And a suit to enforce or set 
aside a contract though connected with a 
patent is not a case arising under the patent 
laws of the United States. Excelsior Wooden 
Pipe Co. v. Pacific Bridge Co., 185 U. S., 282. 

In the application of these principles to 
the plaintiff's pleadings in the case at bar, 
it may be observed that if plaintiff’s action 
be regarded as bottomed upon the allegation 
that others were fraudulently, or as result 
of a conspiracy on the part of defendants, 
caused to be named in the letters-patent as 
joint patentees when in fact the plaintiff was 
the sole inventor, and relief were sought on 
that ground, it would undoubtedly set up 
a cause of action under the patent laws of 
the United States, and involve the validity 
of the patent. Crown Die & Tool Co. v. Nye, 
261 U. S., 24; Hise v. Grasty, 159 Va., 535, 
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166 S. E., 576. It 1s said in Walker on 
Patents, 404: “If several persons obtained 
a joint patent for what was invented solely 
by one of them, that patent is void.” 

But giving the plaintiff’s pleadings the 
liberal construction required as against a 
demurrer, Blackmore v. Winders, 144 N. C., 
212, 56 S. E., 874, it is apparent the allega- 
tions as to conspiracy and fraud in connection 
with securing the patent are incidental and 
by way of inducement to the gravamen ot 
his complaint, which is that plaintiff’s rights 
under the patent to make use and vend the 
patented appliances have been tortiously in- 
terfered with by the defendants Whisnant 
to plaintiff’s damage, and that he is entitled 
to compensation or royalties upon the use 
of the patented devices by the defendants as 
licensees, in accordance with defendants’ 
alleged agreement to pay therefor. These 
being the grounds of suit and upon which he 
seeks relief in damages and for collection of 
royalties, we conclude that the court was 
not without jurisdiction, and that demurrer 
on this ground cannot be sustained. The 
validity of the patent is not challenged. The 
plaintiff's action is based upon its validity 
and upon his right to use his invention with- 
out interference. The real issue in this case 
does not depend upon the construction or 
administration of the Federal Patent statutes. 

In Luckett v. Delpark, 270 U. S.a suit by 
the owner of a patent against licensees for 
damages for suppression of the patented 
article, and for royalties, and for cancellation 
of agreements in relation to the patent, was 
held not within the jurisdiction of U. S. 
Courts. In delivering the opinion of the 
GoustpGhiefsjiusticesshattesaid se itwisma 
general rule that a suit by a patentee for 
royalties under a license or assignment granted 
by him, or for any remedy in respect of a 
contract permitting use of the patent is not 
a suit under the patent laws of the United 
States, and cannot be mainained in a Federal 
Court as such,” citing numerous cases. __ 

In Kabbes v. Philip Carey Mfg. Co., 63 
F. (2d), 255, where plaintiff, one of two 
co-patentees, sought to enjoin defendant, 
former employer, from making and selling 
the patented article on the ground that 
plaintiff's assignment to the defendant of 
his interest was invalid, the case was dis- 
missed for that the Federal Court had no 
jurisdiction under the patent laws, both parties 
being residents of the same state. To the 
same effect is the holding in Globe Steel Co. 
v. National Metal Co., 101 F. (2d), 489. 

“Whenever the rights of plaintiff depend 
upon contract obligations which courts of 
general equity jurisdiction may enforce, or 
for breach of which courts of common law 
cognizance may award damages, the mere 
fact that a patent is incidentally or collater- 
ally related to the controversy, does not oust 
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the state courts of jurisdiction.” Wise v. Tube 
Bending Machine Co., 194 N. Y., 272. 


State courts have jurisdiction to prevent 
or repair breaches in contractual relations 
between owners of patent rights, or to award 
damages for tortious conduct on the part 
of one toward his co-owner with respect 
to such rights. Miller & Co. v. Beagen, 293 
Mass., 54. 


[Right of Plaintiff to Maintain Action] 


2. Considering then that the plaintiff's 
pleadings have attempted to set up a cause 
of action which is within the jurisdiction of 
the state court, the demurrer next questions 
the sufficiency of the facts pleaded to entitle 
plaintiff to maintain his action. 


In this phase of the case, it is apparent 
that the plaintiff is confronted with a barrier 
which he must surmount in order to pro- 
ceed with his action. In his reply he admits 
the execution of the contract and assign- 
ments set out in the answer. In the contract 
it is specifically provided that plaintiff’s in- 
terest in the patent is only one-fourth, and 
that the two defendants are co-owners to 
the extent of one-fourth interest each; that 
to the defendants is given the right to use 
he invention in their plant at Hickory with- 
out charge; and that the invention and letters 
patent issued thereon shall not be used by 
anyone other than the defendants in their 
mill, “except by the written consent of all 
the parties to this agreement.” While this 
contract was signed by plaintiff before the 
patent was issued, it was entered into in 
contemplation of application for and issu- 
ance of letters patent on plaintiff’s invention, 
and upon issuance of the patent and subse- 
quent assignments would be held binding 
and enforceable, if in other respects valid. 
McGee v. Frohman, 207 N. C., 475, 177 S. E., 
327; U. S. v. Dubilier Condenser Corp., 289 
U. S., 178; Cook Pottery Co. v. Parker, 8S 
W. Va. 7, 109 S. E., 744. Since this contract 
denies the right to recover royalties, and 
grants to defendants power to prevent plain- 
tiff’s use of the invention except by defend- 
ants’ consent, if this contract is upheld plaintiff 
will not be able to maintain his action for 
the causes set out in his pleadings. U. S. 
v. Gen. Electric Co., 272 U. S., 476. 


In his reply the plaintiff seeks to avoid 
the effect of the contract on three grounds: 
(a) that his execution of this paper was pro- 
cured by the coercion of the Aefendants; 
(b) that the contract is rendered null and 
void by the Federal statute known as the 
Sherman anti-trust laws, or by the North 
Carolina state statutes, or under the com- 
mon law rule against contracts in restraint 
of trade; and (c) that the execution of the 
contract on his part was without considera- 
tion, and hence unenforceable as to him. 
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[Absence of Coercion] 


_ (a) An examination of plaintiff’s plead- 
ings fails to reveal any facts upon which 
coercion may be predicated, and the asser- 
tion to this effect may be regarded merely 
as the conclusion of the pleader which is not 
admitted by the demurrer. There is no alle- 
gation of fraud. 


[Non-A pplicability of Anti-Trust Laws to 
Lawful Patent Contracts] 


(b) It is contended by plaintiff that the 
provision in the contract excluding the plain- 
tiff and all others from use of the patent 
violates the Federal anti-trust statutes, tends 
to create a monopoly and is in restraint of 
trade, and hence should be held unenforce- 
able. As all the parties here are citizens 
and residents of North Carolina, and the 
execution of the contract and all the trans- 
actions thereunder and all the acts complained 
of took place in this state, the Fed- 
eral statutes have no application. Nor may 
the provisions in a contract excluding others 
from use of a patent right be regarded as in 
restraint of trade. Patent laws confer upon 
the owners of a patent the right to exclude 
others from making, using or selling the pat- 
ented invention without their consent. One 
of the purposes of the patent laws is to ex- 
clude others from the use of the patented 
article, and to preserve to the patentee and 
his assigns rights in the invention to the 
exclusion of all others. In Maxwell v. Con- 
struction Co., 200 N. C., 500, 157 S. E., 606, it 
was said: “The patent is the instrumentality 
by which the U. S. confers upon the pat- 
entee, his heirs and assigns the right to the 
exclusive use of his invention or discovery, 
for a limited time”; and Justice Connor in 
delivering the opinion of the Court quoted 
from Rockwood v. Commissioner, 257 Mass., 
572, as follows: ‘Letters patent issued by 
the United States give to the patentee a 
right of monopoly in the invention, and with 
this right the State cannot interfere.” The 
Massachusetts case was affirmed by the Su- 
preme Court of United States in Long, Com- 
missioner v. Rockwood, 277 U. S., 145. This 
principle was stated in Bement & Son v. 
Harrow Co., 186 U. S., 70, as follows: “The 
very object of these laws is monopoly, and 
the rule is, with few exceptions, that any 
conditions which are not in their very nature 
illegal with regard to this kind of property, 
imposed by the patentee and agreed to by 
the licensee for the right to manufacture or 
use or sell the article, will be upheld by the 
Courts. The fact that the conditions in the 
contract keep up the monopoly or fix prices 
does not render them illegal.” And from 
United States v. United Shoe Machinery Co., 
247 U. S., 32, we quote. “Of course there 
is restraint in a patent. Its strength is in 
the restraint, the right to exclude others 


Trade Regulation Reports 


Court Decisions 
Coleman v. Whisnant et al. 


from the use of the invention absolutely or 
on the terms the patentee chooses to im- 
pose. This strength is the compensation 
which the law grants for the exercise of 
invention. Its exertion within the field cov- 
ered by the patent law is not an offense 
against the Anti-Trust Act.” “It is a grant 
of the right to exclude others from using it.” 
Special Equipment Co. v. Coe, 323 U. S. —, 89 
Law Ed. Adv. Ops. 726. Only when the 
patentee uses his patent to enlarge the pat- 
ent monopoly beyond the grant would the 
anti-monopoly statutes apply. Ethyl Gas 
Corp. v. U. S., 309 U. S., 459; Special Equp- 
ment Co. v. Coe, supra. Or where as result 
of conspiracy among patent holders, patent 
rights are used to create monopoly in a 
particular industry. Hartfort-Empire Co. v. 
URS3 23S 03865 

In Becton v. Eisele, 86 F. (2d), it was said: 
“That the anti-trust laws do not embrace 
nor include contracts entered into in the 
legitimate exercise of rights conferred under 
the patent laws has been established in many 
cases,” citing Bement & Sons v. Harrow Co., 
186 U. S., 70; U. S. v. United Shoe Mach. 
Co., 247 U, S., 32; U. S. v. Gen. Electric Co, 
272 U. S., 476. Anti-trust statutes do not 
purport to curtail the patent monopoly. 
International Bus Mach. Corp. v. U. S., 298 
WES ease 

“A covenant by the assignor of a patent 
that he will not himself make use or sell 
the patented article is undoubtedly valid 
because the Act of Congress which created 
the monopoly expressly authorizes it to be 
assigned as a whole.” Transportation Co. v. 
Pullman, 139 U. S., 24(53). 

While a patent right, strictly speaking, 
does not create a monopoly as pointed out 
by Mr. Justice Roberts in U. S. v. Dubslier 
Condenser Corp., 289 U. S., 178, since it does 
not deprive the public of any right it previ- 
ously had, restraint is inherent in a patent 
since it confers the right to exclude others. 

The owner of a patent may sell his patent 
and lawfully agree not to compete with his 
vendee and to exclude himself from its use. 
Such a contract would not be invalid under 
the anti-trust statutes. Special Equipment 
Co. v. Coe, supra; 2 Page Contracts, sec. 826; 
48 C. J., 268; 2 Walker on Patents, 1401. A 
contract that assignee should have the ex- 
clusive right to manufacture and sell the 
appliance is equivalent to a sale of the ex- 
clusive right and not void under the Sher- 
man Act. Bement & Sons v. Harrow Co., 
supra; U. S. v. Gen. Electric Co., 272 U. S., 
476: Garfield v. Western Electric Co., 298 
F. 659. The patentee may assign to an- 
other an undivided share of his exclusive 
right to use, make and sell the patented 
device, to the exclusion of himself. Unless 
reserved, all his rights to the patent pass to 
his assignee. “The franchise which a pat- 
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ent grants consists altogether in the right 
to exclude.” Becton v. Eisele, supra; United 
Shoe Mach. Corp. v. U. S., 258 U. S., 451; 
Waterman v. Mackenzie, 138 U. S., 252. A 
contrary view was expressed in Blount v. 
Yale & Towne Mfg. Co., 166 F. 555. 

As was said in Copeland v. Eaton, 209 
Mass., 139, “This (a patent) is a property 
right of a peculiar nature, with attributes 
which differentiate it from all other classes 
of property.” The distinction between as- 
signees and licensees is pointed out in Wildes 
v. Nelson, 154 N. C., 590, 70 S. E., 940; 
Waterman v. Mackenzie, supra. 

While Mr. Barnett in his work on Patent 
Property and Anti-Monopoly Laws, pages 
125 and 126, questions the right of one joint 
owner of a patent to make an agreement with 
a cn-owner to limit competition between 
them, as being in restraint of trade, citing 
an unreported case from a U. S. District 
Court, we do not perceive that the contract 
under consideration gives rise to monopoly 
or to a restraint which was not inherent in 
the patent grant, and in the right to assign 
a patent in whole or in part conferred by 
the Federal Statute, sec. 47 of U. S. Code, 
title 35. 

Restraint for a limited time being inherent 
in patent laws, under the authorities cited, 
we do not think the plaintiff can avoid the 
obligation of his contract on the ground 
that it was illegal and unenforceable. 


[Invalidity of Contract] 


(c) Was the execution of the contract 
relied on by defendants without considera- 
tion? Undoubtedly joint owners of a patent 
are competent to contract with each other 
with respect to the exercise of the exclusive 
rights conferred by the patent, Newark Heat- 
ing Co. v. Marsh, 57 N. J. Law. 36, or to 
assign their interest absolutely or upon con- 
dition, and to divest themselves of rights 
with respect to the patent, Russel v. Boston 
Card Index Co., 276 F. 4. But executory 
contracts between co-owners, or those hav- 
ing an interest in patent rights, are subject 
to the same requirements and rules of law 
as other contracts. Consideration is an 
essential element of a simple contract, and 
want of consideration constitutes legal ex- 
cuse for non-performance of an executory 
promise. Swift v. Aydlett, 192 N. C., 330, 
135 S. E., 141; 12 Am. Jur. 565-925. The 
agreement on the part of the plaintiff to the 
effect that only the defendants could make 
use of the invention and patent rights, and 
that plaintiff could not do so without the 
written consent of all parties including the 
defendants, must have been supported by 
a consideration in order to be enforceable 
against the plaintiff. 17 C. J. S. 421, 422; 
Planters National Bank v. Heflin, 166 Va., 
166, 164 S. E., 216. 
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The contract recites as consideration the 
furnishing of necessary expenses incurred in 
making the invention and to be incurred in 
securing patent, and in their answer defend- 
ants allege that plaintiff and Hunt were em- 
ployed to do experimental work for the 
purpose of devising or inventing appliances 
useful in the manufacture of hosiery, and 
that defendants provided the materials and 
facilities for that purpose; and in addition 
that defendants incurred expense in defend- 
ing a patent infringement suit and in the 
purchase of right to use a similar patented 
device. 

But the plaintiff in his reply denies each 
of the allegations in the answer tending to 
show consideration for the execution of the 
contract, though he admits defendants paid 
the patent fees and a small amount for an- 
other patent, and charged plaintiff his pro- 
rata part therefor. Payment of patent fees 
apparently may be regarded as consideration 
for assignment to the defendants of an in- 
terest in the patent. Since the defendants 
were owners of one-half interest in the pat- 
ent, and now own three-fourths, expense of 
defending their joint patent rights would 
hardly.be considered as consideration for the 
execution of a contract in 1939 by which 
plaintiff purported to divest himself of all 
right to the fruits of his invention. Plaintiff 
also alleges that defendants at one time made 
a small increase in his salary for a few weeks, 
and subsequent to the execution of the as- 
signments discharged him. 


From an examination: of the plaintiff’s 
pleadings, in the light of the rule requiring 
that in the construction of pleadings every 
reasonable intendment and presumption be 
made in favor of the pleader (Blackmore v. 
Winders, supra, G. S. 1-151), we conclude 
that the plaintiff has sufficiently alleged want 
of consideration for the execution of those 
provisions of the contract referred to, and 
that the defendants’ contention that he is 
debarred by this contract from maintaining 
his action for the causes alleged in his com- 
plaint cannot be sustained. Under the 
pleadings here we think the provisions of 
the contract should not be held to preclude 
the plaintiff from the use of his invention in 
which he still retains an interest, and that 
his action for damages against the defend- 
ants for wrongful interference with the 
rights conferred by the patent may not be 
dismissed, if he has otherwise pleaded suf- 
ficient facts to show an actionable wrong. 


[Wrongful Interference With Right 
To Contract] 


3. Are the allegations in plaintiff’s plead- 
ings sufficient to maintain an action for 
wrongful interference with plaintiff's rights 
in the premises? 
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In Haskins v. Royster, 70 N. C., 601, Jus- 
tice Rodman, speaking for the Court, quotes 
at some length from Walker v. Cronin, 107 
Mass. 555, from which we select as appro- 
priate here this statement of a legal princi- 
ple: “Every one has right to enjoy the fruits 
and advantages of his own enterprise, indus- 
try, skill and credit. He has no right to be 
protected against competition; but he has 
aright to be free from malicious and wanton 
interference, disturbance or annoyance.” 
The right’ to make contracts is both a lib- 
erty and a property right. Morris v. Hols- 
houser, 220 N. C., 293, 17 S. E. (2d) 115; 
Stephens v. Hicks, 156 N. C., 239, 72 S. E., 
313. We think the general rule prevails 
that unlawful interference with the freedom 
of contract is actionable, whether it con- 
sists in maliciously procuring breach of a 
contract, or in preventing the making of a 
contract when this is done, not in the legiti- 
mate exercise of the defendant’s own rights, 
but with design to injure the plaintiff, or 
gaining some advantage at his expense. 
Am. Jur. 70, 83; Angle v. Railway Co., 151 
U. S. 1; Miles Med. Co. v. Parks, 220 U. S., 
373, (394). In Kirby v. Reynolds, 212 N. C., 
271, 193 S. E., 412, Justice Clarkson quotes 
from 15 R. C. L., 68, as follows: “As a 
general proposition any interference with 
free exercise of another’s trade or occupa- 
tion, or means of livelihood, by preventing 
people by force, threats or intimidation from 
trading with, working for, or continuing 
him in their employment is unlawful.” In 
Kamm v. Flink, 113 N. J. L. 582, 99 A. L. R. 
1, it was said: ‘“Maliciously inducing a per- 
son not to enter into a contract with another, 
which he would otherwise have entered into, 
is actionable if damage results.” The word 
“malicious” used in referring to malicious 
interference with formation of a contract 
does not import ill will, but refers to an in- 
terference with design of injury to plaintiff 
of gaining some advantage at his expense. 
. Stanford v. Grocery Co., 143 N. C., 419, 55 
S. E., 815; Downing v. Stone, 152 N. C., 525, 
68 S. E., 9; Stancil v. Underwood, 188 N. C., 
475, 124 S. E., 845; Betts v. Jones, 208 N. C., 
410, 181 S. E., 334; Bitterman v. Railroad, 207 
U. S., 205. In Lewis v. Bloede, 202 F. 7, in 
an opinion by District Judge Connor, (for- 
mer Justice of this Court), it was held that 
an action would lie for a wrongful and un- 
justifiable interference, knowingly and in- 
tentionally interposed to prevent the formation 
of a contract which but for such interference 
would have been formed. Skene v. Caray- 
anis, 103 Conn. 708. See cases collected in 
Annotation, 99 A. L. R.18. While this prin- 
ciple‘has been held not broad enough in its 
application to authorize action for inducing 
a third person to break a single contract 
with plaintiff, the consequences being a 
broken contract for which the party has his 
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remedy by suing upon it, Biggers v. Mat- 
thews, 147 N. C., 299, 61 S. E., 55; Swain 
v. Johnson, 151 N. C., 93, 65-S. E., 619; 
Elvington v. Shingle Co., 191 N. C., 515, 132 
S. E., 274; Holder v. Bank, 208 N. C., 38, 
178 S. E., 861, we think the facts alleged in 
plaintiff’s pleadings are sufficient to set out 
an actionable wrong. He alleges in sub- 
stance that defendants not only appropriated 
his patent to their use in their mill, but that 
they consistently and continuously prevented 
his making contracts for the exercise of his 
rights in relation thereto, this continuing 
over a period of two years; and preventing 
(1) his sale or licensing the use of his in- 
vention in various other mills as he had a 
right as owner of an undivided interest 
therein to do; (2) his using it himself in a 
mill where he was negotiating with another 
for its use on a partnership basis, and (3) his 
contract for the manufacture for him of the 
patented appliances. He alleges that this 
was done by persistent threats of suit which 
caused the parties with whom he had begun 
negotiations and who would otherwise have 
contracted for license, use or manufacture, 
to dicline to deal with him. 


While no misrepresentations are alleged 
nor force used, it is thought allegations in 
the complaint and reply tend to show that 
the persistence in the activities of the defend- 
ants to threaten with suits all those with . 
whom he negotiated for the manufacture, 
sale and use of a valuable patent right has 
effectually prevented the plaintiff from exer- 
cising his. right and has wrongfully inter- 
fered with his freedom of contract and use 
of his trade and occupation, and that this 
was done without justification or legal ex- 
cuse and for the purpose and design of de- 
priving him of his rights in the patent and 
of gaining for themselves the exclusive use 
of this valuable invention at his expense. 
He avers that he has been met at every turn 
by the wrongful activities of the defendants, 
and finds himself helpless to obtain any of 
the fruits of his invention. 


[Subsequent Oral Agreement] 


4. While the contract relied on by defend- 
ants provided that defendants should use 
the patented appliance without charge, plain- 
tiff alleges that subsequently, at the time of 
the formal assignments to the defendants of 
an interest in the patent, there was an oral 
agreement with defendants that they would 
pay him royalties upon the use of the inven- 
tion if it proved practical, that it did prove 
practical, and defendants have used the in- 
vention in their mill to their great profit. 
Nothing else appearing, there is no reason 
why a new and different agreement by parol 
entered into subsequent to a written con- 
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tract, (one not required to be in writing), 
may not impose obligation. Walker on Pat- 
ents, 1490, 1508. 


[Judgment of Dismissal Reversed] 


We have considered only the plaintiff’s 
pleadings, and in the light most favorable 
to him. Whether he can sustain his allega- 
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tions as against the defendants’ denial is 
another matter. As to that we express no 
opinion. 

For the reasons stated the judgment sus- 
taining the demurrer ore tenus and dis- 
missing the action is 

Reversed. 


[157,425] United States v. The Hart-Carter Company, Hiram E. Todd, and C. C. 


Ingraham. 


In the District Court of the United States for the District of Minnesota, Fourth 


Division. 


Civil Action No. 1209. December 11, 1945. 


Where the evidence does not establish that defendants’ contract granting a foreign 


concern exclusive sales territory was cancelled because of intimation of a subsequent suit 
by the United States for violations of the Sherman Anti-Trust Act, and does not sustain 
a contention of continuing conspiracy and future unlawful intent, it is held that the question 
of violation is moot, and that injunctive relief will not be granted. 


See the Sherman Act annotations, Vol. 1, | 1610.208. 


For the plaintiff: George B. Haddock and Robert A..Nitsche, Special Assistants to 


the Attorney General, Chicago, III. 
For the defendants: 


[Nature of Action] 


Joyce, United States District Judge: The 
Government in this suit charges a continuing 
conspiracy between the Hart-Carter Com- 
pany, certain of its officers, and Henry 
Simon, Ltd. (hereafter called Simon), a 
British concern, to restrain and monopolize 
interstate and foreign commerce. in graih 
disc separators and other grain’ cleaning 
machinery designated as “Carter machines,” 
in violation of Sections 1, 2 and 3 of the 
Sherman Anti-Trust Act, 15 U. S. C. A,, 
Secs. 1-3. Injunctive relief is sought. 


[Statement of Facts] 


The proof of the alleged conspiracy consisted 
largely of a written contract between Hart- 
Carter and Simon (and their actions pursuant 
to the contract) by which Simon was given the 
exclusive territory of the world market, except- 
ing only North America and certain Central 
American countries, for the sale of Carter ma- 
chines. It was also claimed that competition 
between Hart-Carter and Simon was eliminated 
in some of the so-called ‘‘open’’ territory by 
means of a supplemental price-fixing agreement. 
Before the trial defendants moved for summary 
judgment on the ground that the contractual 
relationships between Hart Carter and Simon 
had terminated before the suit was commenced, 
that there was no intent to resume them and 
therefore the case was moot. This motion was 
denied in an order dated January 19, 1945 on 
the ground that the Government charged a con- 
tinuing conspiracy and that the defendants were 
intending to continue the alleged illegal prac- 
tices and would continue to do so unless en- 
joined, which presented an issuable fact for 
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Fowler, Youngquist, Furber, Taney & Johnson, Minneapolis, Minn. 


trial not determinable on a motion for summary 
judgment. The above mentioned order among 
other things stated: 


“A continuing conspiracy is charged. Whether 
it existed, or, if it existed is likely to continue 
are disputed questions going to the merits. I 
do not here decide that the case is not moot. 
It may be, but that is an issue of fact. It can- 
not be denied that defendant's future intention 
is a very material consideration in determining 
whether the injunction prayed for here should 
issue, but the intention of defendant should be 
resolved only after trial in view of all the cir- 
cumstances and after the Government has had 
opportunity to introduce its evidence and cross- 
examine defendant’s witnesses. I do hold that 
the termination of the contract under the cir- 
cumstances stated does not, of itself, render the 
case moot.”’ 


[Evidence of Defendants’ Future Intent] 


Attention is therefore directed to a con- 
sideration of the evidence on defendants’ 
future intent. 


This contract has been in existence between 
Simon and Hart-Carter since October 20, 1938 
and was a continuation of previous agreements 
by which Hart-Carter and its predecessors in 
interest had granted patent licenses to Simon. 
Paragraph 12 of the 1938 contract reads: 


“12. This agreement shall come into force on 
the first of January, 1939, and shall in the first 
instance run for a period of five years, that is 
to say until the 31st December 1943. It shall be 
terminable on this last named date by either 
party by six calendar months’ notice. If-not so 
terminated it shall continue for further periods 
of one year each, until terminated on the 31st 
December of any year by six months’ notice.’* 
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On May 10, 1944, Mr. Ingraham, one of the 
defendants, wrote a letter to Simon formally 
cancelling the contract as of December 31, 1944, 
in accordance with paragraph 12 above quoted. 
In an accompanying letter he wrote: 


“We have been giving considerable thought 
recently to our position with respect to foreign 
markets, and as it is obvious that we have very 
little to gain in a continuation of the agreement 
existing between us, particularly in view of the 
50% royalty tax deducted at the source, we have 
decided to terminate the agreement as it now 
exists. 

“As to what manner of agreement might be 
arranged for a continuation of our relationship 
is not at the present very clear. However, we 
have decided that the first step to take in the 
matter as a whole is to get the present contract 
terminated. Between now and the end of the 
year some ideas of a working plan may be de- 
veloped. At best it is probably going to be 
difficult to find a practical plan under present 
conditions. 

“The accompanying letter we wish to have 
you consider as formal notice of intention to 
terminate the agreement, and we have thought 
best to send this at this time; thus allowing you 
more time than required for making plans for 
the future.”’ 


This action of defendants was taken without any 
prior communications nor connivance with Simon 
is shown by Simon's letter of May 24th and 
cable dated May 23, 1944, the latter reading: 


“Very disturbed by letter of May tenth in 
view our long collaboration Stop Question of 
Tax does not seem sufficient to terminate agree- 
ment and should therefore appreciate if you 
would write giving other reasons and also your 
suggestions for future cellaboration Kindest 
regards’”’. 


Hart-Carter made no further explanation to 
Simon until] August 18, 1944. In the meantime, 
on June 21st, one of the attorneys of record for 
the Government called on Hart-Carter, which 
was the first intimation to defendants that any 
investigation was pending. Another investiga- 
tion was had the latter part of July or the first 
part of August, 1944 and it was conceded in the 
record that defendants cooperated with the in- 
vestigators in every respect. Mr. Ingraham 
testified that at the time of giving the notice 
of cancellation there was no intimation that an 
investigation was impending, and that when he 
wrote Simon on August 18th there was no in- 
timation that the Government was going to 
commence this suit, and that he had no such 
knowledge until the suit was commenced on 
September 1, 1944. The Government introduced 
no evidence to the contrary and did not even 
cross-examine Mr. Ingraham in this respect. On 
this record it is an undisputed fact that the can- 
cellation of the contract had no relation to this 
suit. 

As evidence of the continuing conspiracy and 
future unlawful intent of Hart-Carter the Gov- 
ernment relies on a few transactions subsequent 
to the cancellation of the contract and certain 
statements in correspondence, particularly Mr. 
Ingraham’s letter of May 10th above quoted and 
his letter of August 18th.” In the August 18th 
letter it is clearly stated that Hart-Carter had 
been studying the foreign market, had con- 
cluded to solicit business outside North America, 
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wished to be unrestricted in its dealings in that 
market and felt that the Simon contract was no 
longer to its advantage from a profit standpoint. 
The letter also points out that Hart-Carter does 
not wish to terminate all relations with Simon, 
that a patent license agreement and a sales ar- 
rangement could be negotiated in the future and 
a ‘‘mutually satisfactory’’ basis could be found 
for handling future machines. Even assuming, 
but not deciding, that the original contract was 
illegal, I cannot conclude that this correspond- 
ence evidences or even infers a future course of 
illegal conduct. The terms of the future rela- 
tionship are extremely vague and it is not 
contended that a patent license or a sales 
representative contract would per se violate the 
Sherman Act. It is quite clear that the 1938 
contract was definitely terminated and the future 
relationship would be entirely different from the 
contractual] relationship which is complained of. 


[Subsequent Transactions] 

Nor do the transactions subsequent to the con- 
tract’s cancellation aid the Government’s conten- 
tion. Two Irish firms (in the former Simon 
territory) made inquiry of Hart-Carter and were 
referred to Simon for a price quotation. The 
explanation given of this was that at the time, 
due to its war work, Hart-Carter could not keep 
up to its domestic orders and was taking three 
to four months to fill orders instead of the 
normal three to four weeks and that in any event 
it did subsequently fill the orders of one of the 
Irish concerns and at the time of the trial was 
negotiating for the sale of two machines to 
another. This evidence seems to me to be a 
probable and logical explanation and more con- 
sistent with the facts than a conspiracy to vio- 
late the anti-trust laws. 


[Opinion] 

It is my conclusion that the Government 
has not proved either that a conspiracy to 
violate the anti-trust laws now exists be- 
tween defendants and Simon, or that there 
is a reasonable probability that such a con- 
spiracy will exist in the future. The rule in 
such a case is well summarized in United 
States v. Wm. S. Gay & Co., S. D. N. Y., 
59 F. Supp. 665, where defendant’s motion 
for summary judgment was granted on the 
ground that the anti-trust suit was moot 
as the corporate defendant had been dis- 
solved and the personal defendant had dis- 
continued his connection with the business 
with no intention to resume it. The court 
there said: 

“An injunction restraining a defendant may 
be granted only when a wrongful act is reason- 
ably to be anticipated or there is a threat of 
such an act. An injunction relates to the future; 
it should not be issued against qa defendant who 
was not violating the law, or threatening to 
violate it when the suit was commenced. [citing 
cases] 

“‘An injunction may not be used to punish for 
what is past and out of existence.”’ 


I also conclude that an injunction should 
not issue here and that the question of 
whether there has been a violation is moot. 
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[Cases Distinguished | 


I appreciate the existence of the rule that 
in a case where a public agency is seeking 
injunctive relief, the abandonment of an 
illegal practice after a suit has been com- 
menced does not render the case moot, 
United States v. Trans-Missouri Freight 
Association, 166 U. S. 290; Walling v. Mutual 
Wholesale Food & Supply Co., 8 Cir., 141 F. 
2d 331. In the last cited case there had 
been an adjudication in this court that the 
companies were in violation of the Fair La- 
bor Standards Act and an injunction issued. 
Upon appeal it was contended that the 
cause was moot because the companies had 
been liquidated in bankruptcy. In rejecting 
this contention Judge Stone, speaking for 
the court, said: 

“Ceasing an illegal practice (by going out of 
business or otherwise), after institution by a 
public agency of a proceeding to prevent future 
violations, does not make the controversy moot. 
* * * This rule is reenforced if the situation 
presents a necessity for decision as a guide to 
the public agency in future similar matters. 
Walling v. Haile Gold Mines, supra, 136 F. 2d 
at page 105; Gay Union Corporation v. Wallace, 
71 App. D. C. 382, 112 F. 2d 192, 195; Boise City 
Irr. & L. Co. v. Clark, 9 Cir., 131 F. 415, 418, 419. 
Further emphasis is placed on this rule where 
there has been a decision in a lower court which 
may be used as a precedent in future activities 
of a public agency. Wglling v. Haile Gold Mines, 
edie 136 F. 2d at page 105, a case under this 
Ct, 


A corollary of the rule above stated is 
expressed by Judge Learned Hand in United 
States v. Aluminum Company of America, 2 
Cir., 148 F. 2d 416, 448, as follows: 


“The mere cessation of an unlawful activity 
before suit does not deprive the court of juris- 
diction to provide against its resumption; a 
‘case or controversy’ may remain to be disposed 
of. There are plentiful authorities so holding. 
[citing cases]. To disarm the court it must ap- 
pear that there is no reasonable expectation 
that the wrong will be repeated.”’ 


In this case there is no “reasonable expecta- 
tion” or “dangerous probability” (see Swift 
& Co. v. United States, 196 U. S. 375, 396) 
that the acts complained of will be repeated. 
Nor is the situation one which “presents a 
necessity for decision as a guide to the 
public agency in future similar matters.” 
Walling v. Mutual Wholesale Supply Co., 
supra, In this case there has been no prior 
adjudication on the merits that would serve 
as a precedent as in Walling v. Haile Gold 
Mines, 4 Cir., 136 F. 2d 102, and the activity 
complained of had ceased before and with- 
out any connection with the instigation of 
the suit. In the Haile Gold Mines case there 
had been a decision in the lower court hold- 
ing that the employees of the gold mines 
were not engaged in interstate commerce 
so as to be subject to the Fair Labor Stand- 
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ards Act and this decision was being used 
as a precedent in similar cases. Obviously 
the enforcement officials would be aided in 
having an appellate decision on the merits 
and this fact coupled with the likelihood 
of future violations was the basis for the 
holding that the question was not moot, 
although defendant had temporarily ceased 
operations. Gay Union Corporation v. Wal- 
lace, 112 F. 2d 192, was an appeal from a 
decision of the Secretary of Agriculture 
denying appellants any allotment of the 
1939 sugar quota. By the time the case 
reached the appellate court the time for the 
allotment had expired so no specific relief 
could be given. But the court reasoned 
that if they did not decide the merits appel- 
lant would be without remedy in such a 
case and in addition there was a Strong 
probability that the Secretary would issue a 
similar order for the subsequent year and 
so the order was treated as if it were con- 
tinuing as in So. Pac. Terminal Co. v. 
I. C. C., 219 U. S. 498, and held not a moot 
question. In Boise City I. R. R. & L. Co. v. 
Clark, 9 Cir., 131 F. 415, the question was 
the amount of a water rate and although 
the period for which the rate was fixed had 
expired, the appellate court said the ques- 
tion was not moot “* * * partly because 
the rate, once fixed, continues in force until 
changed as provided by law, and partly 
because of the necessity or propriety of 
deciding some question of law presented 
which might serve.to guide the municipal 
body when again called to act in the matter” 
(131 F. 419). In none of these cases is 
the aid to the public agency the sole ground 
for decision and it is doubtful if it could be 
in view of California v. San Pablo and Tulare 
Railroad Co., 149 U. S. 308, 314, where it is 
stated: 

“The duty of this court, as of every judicial 
tribunal, is limited to determining rights of 
persons or of property, which are actually con- 
troverted in the particular case before it. When, 
in determining such rights, it becomes necessary 
to give an opinion upon a question of law, that 
opinion may have weight as a precedent for 
future decisions. But the court is not em- 
powered to decide moot questions or abstract 
propositions, or to declare, for the government 
of future cases, principles or rules of law which 
cannot affect the result as to the thing in issue 
in the case before it.’’ 


[Contention of Future Guidance to 
Defendants] 


In the case at bar the Government does 
not actually urge that it needs any guidance 
or that a decision on the merits of the 
contract between Hart-Carter and Simon 
would assist it in any other case, but does 
advance the argument that such a determi- 
nation “should also be helpful to the defend- 
ants by giving them guidance and incentive 
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to appraise other existing agreements, such 
as the contract with Strong-Scott, with a 
view to cancellation should they decide in 
the light of this decree that such agreements 
constitute a violation of the laws of the 
United States.” The Strong-Scott Com- 
pany is a Canadian concern and a contract 
between it and Hart-Carter was introduced 
in evidence for the limited purpose of show- 
ing that the effect of the Simon contract 
was to give Hart-Carter a United States 
monopoly because other manufacturers, 
such as Strong-Scott, did not sell to the 
United States. However, a perusal of the 
Strong-Scott contract discloses it is largely 
concerned with patent licenses and royal- 
ties, a factor not present in the Simon con- 
tract. I cannot see how a decision on one 
contract would be helpful to either party in 
considering the other. They are not the 
“same” or “similar matter” within the 
meaning of the cases discussed above. 


[Stnilar Cases] 


The situation here is similar to that in 
United States v. Hamburg-American Co., 239 
U. S. 466; United States v. United States 
Steel Corp., 251 U. S. 419, and Standard Oil 
Co. v. United States, 283 U. S. 163. In the 
Hamburg case the legality of a contract be- 
tween steamship companies in alleged vio- 
lation of the Sherman Act was held to be 
moot because World War I automatically 
dissolved it and made any relationship be- 
tween the companies impossible. .In dis- 
tinguishing the Southern Pacific and 
Trans-Missouri Freight Co. cases the court 
said: 

“The difference between this and the Trans- 
Missouri case was clearly laid down in Mills v. 
Green, 159 U. S. 651, where after announcing 
the general rule as to the absence of authority 
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to consider a mere moot question and referring 
to possible exceptions resulting from the fact 
that the want of actuality had arisen either from 
the consent of the parties or the action of a 
defendant, it was declared (p. 654): ‘But if the 
intervening event is owing to the plaintiff's own 
act or to a power beyond the contro} of either 
party, the court will stay its hand.’ "’ 


In the United States Steel Corporation case 
the practices complained of in violation of 
the Sherman Act were voluntarily abandoned 
nine months before suit and not because of 
“prophecy of or dread of a suit” and there 
had been no resumption or “dangerous 
probability of their resumption.” It was 
held that the suit should be dismissed. The 
Standard Oil Company case was an anti-trust 
suit where licenses containing territorial 
restrictions on the production of cracked 
gasoline and also an option to purchase 
gasoline shipped into its sales territory were 
voluntarily cancelled after suit was brought 
but before the decree was entered. On this 
phase of the case the court said (283 U. S. 
182): 

‘‘As the relief here sought is an injunction, and 
hence relates only to the future, United States 
v. Hamburg-Amerikanische Packetfahrt-Actien 
Gesellschaft, 239 U. S. 466, 475, the alleged 
validity of such provisions has become moot. 
Berry v. Davis, 242 U. S. 468; Comunercial Cable 
Co. v. Burleson, 250 U. S. 360; Alejandrino v. 
Quezon, 271 U. S. 528; United States v. Anchor 
Coal Co., 279 U.S. 812.” 


[Judgment Dismissing Action] 


There is no substantial difference between 
the principle in these cases and the one at 
bar. The case will be dismissed and the 
Government is allowed an exception. De- 
fendants will submit findings of fact and 
conclusions of law in accordance with the 
views herein expressed. 


[7 57,426] United States v. The Pullman Company, et al. 


In the District Court of the United States for the Eastern District of Pennsylvania. 
Civil Action No. 994. Filed December 18, 1945. 


Opinion of Court upon application for approval of sale of stock of Pullman Company. 
Pursuant to the Court’s original opinion ordering the separation of the Pullman 


Company from Pullman Standard, the application of Pullman, Inc. for approval of the sale 
of stock of the Pullman Company to the railroads is approved, subject to conditions im- 
posed by the Court forbidding interlocking directorates and requiring competitive bidding 
for new equipment. 

See the Sherman Act annotations, Vol. 1, f| 1210.317. 


For plaintiff: Holmes Baldridge, Special Assistant to the Attorney General, Wash- 
ington, D. C. 

For defendants: Ralph M. Shaw, Lowell M. Greenlaw, and Guy A. Gladson, all of 
Chicago, IIl.; George Wharton Pepper and Frederick H. Spotts, both of Philadelphia, Pa.; 
and Seth W. Richardson, Washington, D. C. 

For intervenors: 

For Standard Steel Spring Coimpany: Lewis M. Stevens and Andrew B. Young, 
both of Philadelphia, Pa.; H. Eastman Hackney, Pittsburgh, Pa.; Benjamin H. Weisbrod, 
Chicago, IIl.; and James W. Close, Washington, D, C 
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For Glore, Forgan and Company: Leo F. Tierney and Carlos A. Spiess, both of 
Chicago, Ill.; and Francis H. Scheetz, Philadelphia, Pa. 


For Otis and Company: Lemuel B. Schofield and W. Bradley Ward, both of Phila- 
delphia, Pa.; Thurman Arnold and Arne C. Wiprud, Assistant Attorneys General, Wash- 
ington, D. C. 


For Order of Railway Conductors, The Pullman Clerks Association, Independent 
Pullman Workers Federation, and the Pullman Company’s Employees’ Association of 
the Repair Shops: Paul W. Knox, Philadelphia, Pa., and Leo J. Hassenauer, Chicago, Il. 


For intervening railroads: John Dickinson, Philadelphia, Pa., S. H. Prince, Washing- 
ton, D. C., E. E. McInnis, Chicago, IIll., and Jacob Aronson, New York, N, Y.; Robert 
J. Bulkley, Cleveland, Ohio, and James F. Masterson, Philadelphia, Pa., representing the 
Chesapeake & Ohio Ry. Co., New York, Chicago & St. Louis R. R. Co., and Pere Mar- 


quette Ry. Co. 


Before Biccs, MAris and Goopricu, Circuit Judges, sitting pursuant to the Expediting 
Act (Act of Feb. 11, 1903, as amended, 36 Stat. 854, 1167; 15 U. S. C. 28). 


[Nature of Proceedings] 


Goopricu, Circuit Judge: This case now 
comes to the Court upon an application for 
approval of a contract of sale. On March 
22, 1945 the Court made an order permit- 
ting Pullman, Inc. to cause the Pullman 
Company to offer to “treat with the rail- 
roads or any other persons for the sale of 
the Sleeping Car Business and the prop- 
erties connected therewith now owned by 
The Pullman Company.” Pullman, Inc. was 
also authorized to treat for the sale of the 
stock of,the Pullman Company. Pursuant 
to this authority Pullman, Inc. on May 12, 
1945 made an offer of sale to the railroads. 
This offer was not, at the time, accepted. 
During the period between the date of that 
offer and the present, four propositions 


have been submitted to Pullman, Inc. for 
the disposal of the stock of the sleeping car 
company. The first is from Otis and Co.; 
the second is from Glore, Forgan and Co.; 
the third is from the Standard Steel Spring 
Company and the fourth from a group of 
railroads. The railroad group subsequently 
modified their proposition so as to consti- 
tute it an unqualified acceptance of Pullman, 
Inc.’s original offer to sell and the latter 
now comes to the Court asking for an order 
approving the sale. 


The individual offerors, a number of the 
railroads, a number of unions representing 
employees of the Pullman Company and 
the States of California and Colorado have, 
with the Court’s permission intervened.’ 
The testimony presented by the various 


1The list of interveners as of December 10, 
1945 was: 

Otis & Co., Glore, Forgan & Co.; Standard 
Steel Spring Company. 

The Atchison, Topeka and Santa Fe Railway 
Company; Atlantic Coast Line Railroad Com- 
pany; The Baltimore and Ohio Railroad Com- 
pany; Chicago, Burlington & Quincy Railroad 
Company; Henry A. Scandrett, Walter J. Cum- 
mings, and George I. Haight, as Trustees of 
Chicago, Milwaukee, St. Paul and Pacific Rail- 
road Company; Chicago and North Western Rail- 
way Company; Joseph B. Fleming and Aaron 
Colnon, as Trustees of The Chicago, Rock Island 
and Pacific Railway Company; Great Northern 
Railway Company; Illinois Central Railroad 
Company; Louisville and Nashville Railroad 
Company; The New York Central Railroad Com- 
pany; Howard S. Palmer, ‘James Lee Loomis, 
and Henry B. Sawyer, as Trustees of The New 
York, New Haven and Hartford Railroad Com- 
pany; Norfolk and Western Railway Company; 
Northern Pacific Railway Company; The Penn- 
Sylvania Railroad Company; Southern Pacific 
Company; Southern Railway Company; Union 
Pacific Railroad Company; Wabash Railroad 
Company; and L. R. Powell, Jr., and Henry W. 
Anderson, as Receivers of Seaboard Air Line 
Railway Company; Alabama Great Southern 
Railroad Company; Atlanta and West Point 
Railroad Company; Bangor and Aroostook Rail- 
road Company; Boston and Maine Railroad; 
M. P. Callaway, Trustee of Central of Geor- 
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gia Railway Company; Chicago Great West- 
ern Railway Company; The Cincinnati, New 
Orleans and Texas Pacific Railway Company; 
The Delaware & Hudson Railroad Corporation; 
Delaware, Lackawanna & Western Railroad 
Company; Wilson McCarthy and Henry Swan, 
Trustees of The Denver & Rio Grande Western 
Railroad Company; Erie Railroad Company; 
Scott M. Loftin and J. W. Martin, Trustees of 
Florida East Coast Railway Company; Georgia 
Southern and Florida Railway Company; The 
Kansas City Southern Railway Company; Lehigh 
Valley Railroad Company; Maine Central Rail- 
road Company; The Nashville, Chattanooga and 
St. Louis Railway Company; New Orleans and 
Northeastern Railroad Company; The Pittsburgh 
and Lake Erie Railroad Company; Reading Com- 
pany; Richmond, Fredericksburg & Potomac 
Railroad Company; The Western Pacific Rail- 
road Company; and The Western Railway of 
Alabama; Chesapeake and Ohio Railway Com- 
pany; The New York, Chicago, and St. Louis 
Railroad Company; and the Pere Marquette Rail- 
way Company, 


The Order of Railway Conductors of America; 
The Pullman Clerks’ Association; The Pullman 
Car Employees Association of the Repair Shops; 
The Independent Pullman Workers Federation; 
Pullman Porters Union; Brotherhood of Sleep- 
ing Car Porters; United Transport Service Em- 
ployees of America: 


States of California and Colorado. 
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offerors was heard by the Court on Novem- 
ber 5 and 6 and that presentation was fol- 
lowed on December 10, 11 and 12 by argu- 
ment on the part of counsel for all parties 
who desired to be heard. 


Because the considerations presented to 
the Court in argument upon the question 
of approval of Pullman’s sale of its sleeping 
car business to the railroads have covered 
a wide field, it seems well to reorient our- 
selves to the questions now before us in 
this case. 


The original proceeding was a suit in 
equity brought by the United States against 
Pullman, Inc., its associated companies and 
some individuals connected therewith. It 
charged Pullman with monopolistic prac- 
tices which violated the Sherman Act. The 
Court after a long series of hearings found 
that the defendants had violated the Sher- 
man Act. Since all aspects of this part of 
the case were fully discussed in the original 
cpnion that discussion need not be repeated 

ere. 


Relief against continuation of the monopo- 
listic practices was discussed in the original 
opinion. 50 F. Supp. 123. Separation of 
Pullman Standard, which manufactures 
sleeping cars and other rolling stock, from 
the Pullman Company, which owns and 
operates the sleeping cars, was ordered. 53 
F. Supp. 908. This separation was not an 
end in itself, but merely a means of polic- 
ing to insure compliance with the decree. 
We left * to Pullman, Inc. to decide which 
end of its business it chose to retain and 
which to dispose of. Its choice was to dis- 
pose of the sleeping car business which is 
represented by the Pullman Company. 
Whether sold or retained by Pullman, Inc. 
the future conduct of the sleeping car busi- 
ness by the Pullman Company is, by terms 
of the judgment, subject to all the limita- 
tions imposed on it by the Court. 


The sale now offered to us for approval 
is the final step in the proceeding to break 
the Pullman monopoly. It should not be 
thought of as the end product of the lawsuit. 
It is but a by-product. The main objects 
were accomplished in the elaborate judg- 
ment entered May 8, 1944, which followed 
the Court’s opinion and findings of fact 
and conclusions of law. 55 F. Supp. 985. 


We say dll this because the argument 
has covered such a wide range that it might 
almost be thought that we had here a new 
proceeding in which the Court is being 
asked to determine the best way to con- 
duct the sleeping car business for the benefit 
of the country at large. We do not think 
this very formidable undertaking is im- 
posed upon us. We take it that the judg- 
ment of a court under the Sherman law is 
not to substitute the judicial judgment for 
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that of the proprietors of the country’s busi- 
ness enterprises. We think it is the court’s 
task to strike at monopolistic practices 
when it finds them to exist and then leave 
it to competitive business, freed from mo- 
nopoly, to take advantage of the freedom 
to profit itself and incidentally benefit the 
public. 


[Sale to Railroads Approved] 


So here, we think it is our responsibility 
to see that the disposal of its sleeping car 
business by the Pullman interests is done in 
a way which carries out the judgment of 
this Court. Pullman’s choice of a customer 
has been the railroad group. Other pro- 
spective customers have described and ex- 
tolled their offers both to the seller and to 
the Court. We think the variety of choice 
presented is a credit both to the ingenuity 
of those who thought up the various plans 
and to the lawyers who have presented them 
to the Court. Our conclusion is that the 
salé to the railroads should be approved. 


In so concluding we want it to be per- 
fectly clear that the restrictions imposed by 
the judgment upon the Pullman Company 
are still to be effective. Especially do we 
emphasize at this point the provisions of 
paragraph 26 of our judgment prohibiting 
exclusive dealing contracts. In the judg- 
ment, paragraph 10, we reserved the ques- 
tion of the extent to which persons 
acquiring the business or properties are to 
be bound by the provisions of the judgment. 
We now say that the terms are to apply to 
Pullman under the new ownership. That 
of course is clear from the terms of the 
judgment. They also are to be applied to 
any person or company to whom the rail- 
roads may later transfer the business, as 
contemplated by the provisions of their 
plan and a provision of our order will so 
state. We pass then, to a discussion of the 
reasons which have led us to the conclu- 
sion stated. 


The railroads are the natural and ob- 
vious people to do sleeping car business. 
They are the ones who own the rails on 
which the cars are drawn; it is their loco- 
motives which pull sleeping cars as well 
as coaches and freight cars. It is the rail- 
roads’ obligation to furnish the sleeping car 
service. This we think to be a point of 
highest importance in this connection. 
“Pullman service is like a public utility”, 
we have been told. “Would you allow a 
public utility to be run by its chief cus- 
tomers?” The analogy is almost complete- 
lv inaccurate. Sleeping car service, like 
dining car service, is part of the essential 
business of carriage of passengers in a 
country where distances between points are 
as they are in the United States The car- 
rier is obligated to furnish the service or 
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see that it is provided. Were it not for the 
historical accident of the independent de- 
velopment of the sleeping car company as 
a concessionaire to furnish the service, one 
would expect to find it furnished by the 
railroad itself. 


[Railroad Ownership Not Monopoly] 


One railroad furnishing sleeping cars to 
the passengers on its lines is certainly not a 
situation which anyone could see as a pos- 
sible source of Sherman Act violation. That 
was granted, we think, in all the arguments 
made to us. In this case, however, rail- 
roads doing something more than 95% of 
the passenger carrying business of the 
country have joined together in the proposal 
to buy the stock of the Pullman Company. 
It does not follow that because one man 
can do a thing alone he can join with others 
in so doing. Does not this joining together 
of the railroads to own a sleeping car com- 
pany simply substitute a railroad monopoly 
for the original Pullman monopoly? It has 
been asserted with great earnestness that 
it does by those other than the railroad 
group who seek to obtain the Pullman Com- 
pany. That poses a relevant issue; the only 
one, we think, now before us. We think the 
answer is that it does not for the following 
reasons: 


I. Part of the Pullman monopoly was 
its sale of cars manufactured by one of its 
companies (Pullman Standard) to the Pull- 
man Company, which owned and operated 
the sleeping cars. No other car manufac- 
turer could get into the market. On the 
occasions when he got an order for sleep- 
ing cars from the railroads who were in- 
terested in new developments, that purchase 
created difficulties with the road’s sleeping 
car service because of the obstacles to such 
experiments put in its way by Pullman. 
This is described in the original opinion 
and need not be enlarged upon here. That 
phase of the monopoly is now gone. It is 
struck down by the provisions of the judg- 
ment and those provisions are reinforced 
by the order directing separation of the 
manufacture and servicing businesses from 
one ownership. The Government, in ob- 
jecting to the proposed sale to the railroads, 
suggests that the habit pattern of railroads 
purchasing from Pullman Standard would 
be likely to be continued if the railroads 
owned Pullman. 


This is a point of great force if estab- 
lished. It is not the kind of proposition 
that can be proved by mathematical dem- 
onstration either way. It can be replied that 
the habit pattern which was established 
only amounted to the purchase of sleeping 
cars by the Pullman Company from its 
manufacturing associate in the Pullman 
family, Pullman Standard, and it can be 
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pointed out tht even back in those days 
the railroads tried to break away by pur- 
chase of cars elsewhere and got into diffi- 
culty with Pullman when they did. 


All the above is true. Yet it is also true 
that there have been interlocking direc- 
torates between Pullman, Inc. and the rail- 
roads. We talked about those in our orig- 
inal opinion. It is only in the last few 
weeks that some of these common directors 
have dropped out of Pullman, Inc. and we 
are not advised that all of them have done 
so even yet. We think there is very great 
danger to the public interest if the railroads 
by interlocking directorates, or whatever 
means that there may be, continue the kind 
of tie-up which we found to exist and talked 
about in our original opinion in this case. 
We are, therefore, going to impose three 
conditions in the order confirming this sale. 


[Conditions by Court] 

(1) The first is that there shall be no inter- 
locking directorates between Pullman Standard, 
Pullman, Inc. and the railroads. The reason for 
this is obvious and requires no further explana- 
tion. 

(2) We shall require the Pullman Company if 
and when it buys new sleeping cars to purchase 
them under competitive bidding. This is a 
change in position from what we indicated 
earlier in the course of this litigation. It is 
also a provision covering a situation which may 
never come into being for we do not think it 
likely that the Pullman Company, itself, will 
purchase new sleeping cars. But if this Com- 
pany does or its successor does, the competitive 
bidding requirement will come into play. 

(3) The third condition is that the railroads, 
in purchasing sleeping cars following consumma- 
tion of the transaction under consideration, shall 
also purchase them from manufacturers follow- 
ing competitive bidding. The railroads are not 
defendants in this lawsuit and we know that 
perfectly well. But they are, for their own bust- 
ness purposes, coming in to deal with the busi- 
ness and property of a company that has got 
into serious trouble under the Sherman Act. We 
do not want the practices established under the 
monopolistic regime to carry over into the opera- 
tion in the hands of the new owners. The re- 
quirement for competitive bidding will, we 
think, shut off the last possibility of any un- 
toward influence of Pullman Standard following 
sleeping cars into the hands of the people who 
now take over. 


[Monopoly Not Perpetuated] 


II. We see no danger of the perpetuation 
of monopoly in a railroad owned sleeping 
car business. Here we must look rather 
closely at our concept of what constitutes 
an unlawful monopoly in this connection. 
The thing which got the Pullman Com- 
pany into trouble was not that it was the 
only company furnishing sleeping car serv- 
ice, but that Pullman made it virtually im- 
possible for anybody else to get into the 
business. This applied not only to a com- 
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peting concessionaire, but even to a rail- 
road which sought to run part of its own 
sleeping car service and let Pullman do the 
rest. We think we have got rid of all that 
by the careful limitations imposed upon 
Pullman Company by the original judgment 
in this case, and which will be imposed 
upon its successors by the order which we 
shall enter. A railroad may join with others 
and use exclusively the services of Pullman. 
It may do part of that service itself, or 
through some other concern of its own 
choosing, and ask Pullman to do the rest. 
It may own all of its own sleeping cars, or 
part of them, or none of them. All of this 
is provided for in our judgment. There is, 
then, no strangle hold on the sleeping car 
business by a railroad owned Pullman Com- 
pany or anyone else. Therefore there is no 
unlawful monopoly. If there is only one 
store in a town at which everyone trades, 
that fact does not itself constitute a mo- 
nopoly in the legal sense. It is only when 
the merchant maintains his position by de- 
vices which compel everyone to trade with 
him exclusively that the situation becomes 
legally objectionable. So here. If the rail- 
roads who are the ones responsible for pro- 
viding sleeping car service can take or leave 
Pullman assistance to that end, there is no 
objection to the fact that most of them may 
prefer to employ the Pullman concessionaire. 


This whole problem would be a more 
simple one if the order could be that Pull- 
man go out of the sleeping car business and 
sell to the individual railroads at fair terms 
such of its supply of sleepers as individual 
railroads needed. But that should not be 
done. The necessity of a reserve pool of 
cars to meet peak loads of all and season- 
able requirements of some of the roads was 
discussed in the main opinion in this case. 
In the nature of things, this must be a com- 
mon pool, with some sort of unified opera- 
tion and control, if it is to be effective. All 
the parties have recognized the necessity 
of maintaining this pool, though various 
bidders have accused rivals of seeking to 
destroy it. The railroad plan proposes to 
maintain such a reserve, through a coop- 
erative venture in which all may join. The 
proposal is that for the present all sleeping 
cars, whether bought by individual roads or 
not, shall be in the general pool. This is 
imperative, since the armed forces need the 
service, and the emergency is not yet passed. 
Then it is proposed, after a period not to 
exceed three years, to set up or find a serv- 
ice concern which shall own the reserve pool 
of cars and furnish operating service to the 
roads which wish it. How do we know this 
will work? We cannot, for certainty, of 
course. Nor can we know for a certainty 
that the plans proposed by any bidder will 
wotk in a future which none of us can fore- 
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see. But we do know that the problem will 
be in the laps of those whose legal obliga- 
tion it is to provide sleeping car service and 
who, by reason of that fact, must solve it. 
We also know that if any one of the part- 
ners in the cooperative enterprise starts to 
play fast and loose with one of its associates, 
this Court is open to a suitor who claims 
that our decree is not being complied with. 


[Irrelevant Arguments] 


A great deal of argument has been pre- 
sented to us during the hearing about the 
majority of the companies which own and 
operate the railroads of the country. They 
are said to be sleepy and unprogressive. 
The roads in turn, have offered testimony 
to the effect that they are industrial grey- 
hounds, straining upon the start. We make 
no finding of fact on this point, nor confer 
either encomiums or epithets. We are con- 
cerned only with a small fraction of the 
total railroad business, that which has to do 
with sleeping cars. This part will prob- 
ably rise little higher than the general level 
of railroad competence. We do not think, 
in any event, it is within judicial respon- 
sibility or competence to make it do so. 

We are also told that the railroads are 
dominated by a group of bankers and that 
the influence of the latter, if not sinister, is 
at least unprogressive and monopolistic in 
its tendency. When we reach this question 
we are beyond the scope of issues in this 
lawsuit which had Pullman, not the raik 
roads, as defendants. The record tells us 
nothing of the operations of railroad bankers 
nor of the war between them, if such there 
is. Surely we should be going far beyond 
proper judicial process if we played, either 
way, any hunches we may have, about this 
question. 


[Reason for Approval] 


Approval of the sale of the railroads does 
not imply disapproval of other bidders. We 
are much impressed with all of them. We 
do not approve Pullman’s selection because 
it has chosen the bid that brings it what it 
regards as the most favorable terms. We 
approve it because, following our direction 
to sell, it now appears with a buyer. That 
buyer is, as said above, the most natural 
purchaser, because it has the legal respon- 
sibility for providing sleeping cars and comes 
in under terms which we are satisfied are 
in accordance with the judgment of this 
Court. 


[Order for Approval of Sale to Be 
Submitted) 

Pullman with notice to counsel for the 
United States and the railroad buying group 
may submit a form of order for approval of 
its sale which embodies the provisions dis- 
cussed in this opinion. 
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[7 57,427] United States v. Allied Van Lines, Inc., National Furniture Warehouse- 


men’s Association, et al. 


In the District Court of the United States for the Northern District of Illinois, 


Eastern Division. 


Civil Action No. 44-C-30. 


December 28, 1945. 


A consent decree entered in an action charging violations of Sections 1 and 3 of the 


Sherman Anti-Trust Act contains provisions enjoining: fixin 


of rates, limiting competi- 


tion, allocating traffic, restricting the operations of the individual carriers and warehouse 


companies, and discriminating against others in the conduct of the business, 


Existing 


contracts, agreements and arrangements between the defendants are cancelled. Defendant 


furniture warehousemen’s association is dire 


cted to divest itself of control of the other 


defendants, and interlocking directorates are forbidden. 
See the Sherman Act annotations Vol. 1, | 1530.90, 1590. 


For plaintiffs: Wendell Berge, Assistant Attorney General, and Arne C. Wiprud, 
Daniel B. Britt, Wm. R. Kueffner, Edw. Dumbauld and David S. Craig, Special As- 


sistants to the Attorney General. 


For defendants: Henry A. Gardner, Erwin W. Roemer, James A. Velde and Garder, 


Carton & Douglas. 


J. Eart Major, U. S. Circuit Judge, MIcHAEL L. Icoz and WALTER J. La Buy, U. S. Dis- 


trict Judges. 
Judgment 


The United States of America having 
filed its complaint herein on January 11, 
1944; the defendants specifically named hav- 
ing appeared and filed their answer thereto; 
this being a class action in which all mem- 
bers of the defendant National Furniture 
Warehousemen’s Association and all mem- 
ber-agents of Allied Van Lines, Inc., are 
defendants represented by the specifically 
named defendants; this court having, by 
order entered November 14, 1945, directed 
that notice of the proposed entry of this 
judgment and of the hearing thereon be 
given to all persons, firms, and corporations 
who were on January 11, 1944, or have since 
been members of National Furniture Ware- 
housemen’s Association in the United States 
or member-agents of Allied Van Lines, 
Inc., or both; the notice so directed having 
been duly given as appears from the certifi- 
cate heretofore filed by Roy H. Johnson, 
clerk of this court; no objections to the en- 
try of this judgment having been filed; and 
the specifically named defendants having by 
their counsel consented to the entry of this 
judgment; and it further appearing to the 
court that 440 of the class defendants have 
consented to the entry of this decree: 

NOW, THEREFORE, before any testi- 
mony has been offered herein and pending 
such further orders as the court may make 
pursuant to paragraph X hereof, it is hereby 


ORDERED, ADJUDGED, AND DE- 
CREED that the court approves the com- 
promise of this action by the entry of this 
judgment; and 

IT IS FURTHER ORDERED, AD- 
JUDGED, AND DECREED as follows: 

I. 
[Jurisdiction and Cause of Action] 

That the Court -has jurisdiction of the 
subject matter and of all persons and par- 
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ties under Section 4 of the Act of Congress 
of July 2, 1890, entitled “An Act to Protect 
Trade and Commerce Against Unlawful 
Restraints and Monopolies”, and the acts 
amendatory thereof and supplemental there- 
to, commonly known as the Sherman Act; 
that the complaint states a cause of action 
against the defendants and each of them, 
under Sections 1 and 3 of said Act. 


II. 
[Definitions] 
Definitions: as used in this judgment: 


(a) ‘‘Transportation”’ or ‘‘Transported’’ means 
any movement or warehousing of household 
goods either in or which affects commerce 
among the states or with foreign nations, or in, 
or which affects commerce with or in, the Dis- 
trict of Columbia or any territory of the United 
States, and any service, accessorial or otherwise, 
He connection with such movement or warehous- 
ng; 

(b) ‘‘Carrier’’ or ‘‘warehouseman’’ means any 
person who engages in or holds himself out as 
engaging in the transportation or household 
goods for others or the performance of any 
service in connection with such transportation; 


(c) ‘‘Association'’’ means any organization or 
corporation or arrangement which includes two 
or more carriers, and any organization or cor- 
poration which acts for or on behalf of two or 
more carriers; 

(d) ‘‘Person’’ includes any government or 
governmental agency or instrumentality as a 
shipper and any individual, partnership, firm, 
corporation, association, trustee, or any other 
business entity; 

(e) *‘Defendant,’’ in reference to a defendant, 
includes each of its or his successors, subsidi- 
aries, assigns, officers, directors, agents, mem- 
bers and employees, and each person acting or 
claiming to act under, through, or for such 
defendant; 

(f) ‘‘Defendants’’ includes any and all of the 
defendants and each and all of their successors, 
subsidiaries, assigns, officers, directors, agents 
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members and employees and each person acting 
er claiming to act under, through or for each, 
any or all of the defendants. 


ent 
[Cancellation of Contracts] 


Each of the contracts, agreements, leases, 
arrangements, rules, regulations or by-laws 
entered into or established prior to the date 
of the entry of this judgment between de- 
fendant Allied Van Lines, Inc. and any 
other defendant or defendants or through 
defendant Allied Van Lines, Inc. or defend- 
ant National Furniture Warehousemen’s 
Association, establishing or providing for 
the establishment of any term, condition or 
requirement for the booking of shipments 
in the name of defendant Allied Van Lines, 
Inc. or for the surrender, diverting or turn- 
ing over of shipments to defendant Allied 
Van Lines, Inc. or for the booking of ship- 
ments in the name of defendant Allied Van 
Lines, Inc. or any other defendant, or for 
the lease or provision of motor vehicles or 
other equipment to the defendant Allied 
Van Lines, Inc. or for the observance of the 
rules, regulations, by-laws or hauling or reg- 
istration procedures or arrangements pro- 
mulgated by, through or on _ behalf of 
defendant Allied Van Lines, Inc. or de- 
fendant National Furniture Warehouse- 
men’s Association, is hereby cancelled and 
each defendant is hereby enjoined and re- 
strained from further performing, or en- 
forcing any such contract, agreement, lease, 
arrangement, rule, regulation, or by-law, 
which is not wholly consonant with the pro- 
visions of this judgment. 


IV. 
[Divesting of Control] 


(a) Defendant National Furniture Ware- 
housemen’s Association forthwith shall di- 
vest itself of any and all interest in or 
control of the defendant Allied Van Lines, 
Inc. and of any and all interest in or control 
over each and every member of defendant 
Allied Van Lines, Inc. 

(b) After such divestment of.interest in 
and control of defendant Allied Van Lines, 
Inc. directed in preceding paragraph (a), 
defendant National Furniture Warehouse- 
men’s Association is enjoined and restrained 
from acquiring, holding or exercising, di- 
rectly or indirectly, any interest in or con- 
trol over defendant Allied Van Lines, Inc. 
or any carrier or booking agent, or the 
business or affairs of any carrier or booking 
agent, or any agent of a carrier or of a book- 
ing agent, by stock ownership, charter pro- 
visions, articles of incorporation, contracts, 
agreements, by-laws, rules, regulations, 
practices, arrangements, understandings or 
otherwise. 
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(c) Defendant National Furniture Ware- 
housemen’s Association is hereby enjoined 
from electing, employing or continuing in 
office or in the employ of said Association 
any person who is at the same time an offi- 
cer or director of defendant Allied Van 
Lines, Inc. 


Wh 
[Rate-Fixing and Discrimination Enjoined] 


Each defendant is hereby enjoined and 
restrained from directly or indirectly enter- 
ing into, adhering to, maintaining or fur- 
thering any contract, agreement, arrangement, 
undertaking, or combination with any other 
defendant or with any other person, whether 
through charter provision, articles of incor- 
poration, by-law, rules, regulation, lease, 
cooperative organization, common or joint 
agency agreement, or otherwise: 

(a) TQ agree upon, fix, determine, or 
adhere to tariffs, rates, charges, rules, regu- 
lations, practices, quotations or bids for any 
transportation filed, published or adhered 
to, or to be filed, published or adhered to, 
by or on behalf of any carrier or warehouse- 
man except the establishment by two or 
more carriers of joint rates applicable over 
through routes for interline movements 
moving over the connecting routes of the 
participating carriers; 

(b) To agree upon, fix, determine, or 
adhere to prices to be charged or quoted 
by or to others for any transportation except 
the establishment by two or more carriers 
of joint rates applicable over through 
routes for interline movements moving 
over the connecting routes of the partici- 
pating carriers; 

(c) To make uniform the tariffs, rates, 
charges, rules, regulations or practices gov- 
erning transportation filed, published or ad- 
hered to, or to be filed, published or adhered 
to, by or on behalf of any two or more car- 
riers or warehousemen or to adhered to 
differentials in the tariffs, rates or charges 
filed, published or adhered to, or to be filed, 
published or adhered to, by or on behalf of 
any two or more carriers or warehousemen 
except the establishment by two or more 
carriers of joint rates applicable over through 
routes for interline movements moving over 
the connecting routes of the participating 
carriers; 


(d) To discriminate in favor of or against 
members of any association or in favor of 
or against non-members of any association; 

(e) To protect the bids or quotations of 
any competitor, or in any way to operate or 
participate in a “tip system”; ; 

(f) To act as or to appoint an exclusive 
agent or agents or representative or repre- 
sentatives whether as to the booking or so- 
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licitation or hauling of shipments, the filing 
of tariffs, rules, regulations, practices or 
otherwise; 

(g) To lease or otherwise make vehicles 
or equipment available exclusively to or 
from defendant Allied Van Lines, Inc. 


VI. 


[Restrictions on Operation of Business 
Enjoined| 


Each defendant is hereby enjoined and 
restrained from directly or indirectly enter- 
ing into, adhering to, maintaining or further- 
ing any contract, agreement, arrangement, 
undertaking or combination with any other 
defendant or with any other person, whether 
through charter provision, articles of incor- 
poration, by-law, rules, regulations, lease, 
cooperative organization, common or joint 
agency agreement, or otherwise: 

(a) To allocate the business of transpor- 
tation, or agree upon or to designate, select 
or restrict the territory or routes over or 
for which any cartier or warehouseman 
may undertake to perform or shall perform 
transportation for other persons; 


(b) To refrain from dealing with any 
other person or to discriminate in dealing’ 
with any other person in providing, accept- 
ing, or making available to or from other 
persons, shipments, warehousing, facilities, 
equipment, hauling or other services; 

(c) To limit, restrict or determine the 
operations or services, solicitation of busi- 
ness, allocation of business, surrender, di- 
version, booking, or hauling of shipments, 
appointment of agents, warehousing, or in 
the leasing, furnishing or exchanging of 
equipment or facilities, or in similar matters; 


(d) To establish terms, conditions or ar- 
rangements for the utilization by any car- 
rier or warehouseman of any other person 
as a booking agent or sub-agent; or to de- 
termine the number of such booking agents 
or sub-agents for any carrier or warehouse- 
man; or to subject to the approval by any 
other person, the appointment or employ- 
ment by any carrier or warehouseman of 
any booking agent or sub-agent; or other- 
wise to limit or restrict in any way the 
right of any carrier or warehouseman to 
appoint, employ, or utilize any person as a 
booking agent or sub-agent; 

(e) To limit or restrict the performance 
for other persons of any type or category 
of transportation exclusively through a des- 
ignated carrier, warehouseman, channel or 
instrumentality; 

(f) To hinder, restrict or interfere with 
the exercise of any discretion or right of 
any carrier or warehouseman in his or its 
own business to select the means by which, 
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or the organization through which, any 
transportation service shall be performed 
for other persons; 

(g) To hinder, restrict or interfere with 
the free determination by any carrier or 
warehouseman of whether any shipment 
shall be billed or booked or surrendered 
to any other person, through leasing or con- 
trol of equipment or otherwise; 

(h) To fix or determine the terms or 
conditions for leasing equipment to or from 
any other person. ; 

The provisions of this Section VI shall 
not be deemed to prohibit the lawful exer- 
cise of the right of any defendant to make 
or receive the surrender or diversion of any 
defendant, to make or receive the surrender 
or diversion of any shipment, or of the 
receiving carrier to condtct and control the 
subsequent transportation of such a sur- 
rendered or diverted shipment, where such 
surrender or diversion relates only to such 
shipment and does not affect other business 
relationships of the surrendering or receiv- 
ing carriers between themselves or with 
others. 


VII. 
[Restrictions by Allied Van Lines Enjoined] 


Defendant Allied Van Lines, Inc. is here- 
by enjoined and restrained from directly or 
indirectly: 

(a) Conditioning its dealing with any car- 
rier, warehouseman, booking or hauling 
agent, or defendant upon such carrier, ware- 
houseman, booking or hauling agent, or de- 
fendant dealing with or refraining from deal- 
ing with or discriminating in any way in 
favor of or against any other carrier, ware- 
houseman, booking or hauling agent or any 
other person; 

(b) Limiting or restricting any carrier, 
warehouseman, booking or hauling agent or 
defendant from surrendering or diverting 
shipments to others, or in accepting sur- 
renders or diversions of shipments from 
others, or in leasing equipment or otherwise 
making equipment available to or from oth- 
ers, or in making services available to or 
by others; 

(c) Conditioning its dealing with any per- 
son upon the approval of any other person; 

(d) Conditioning acceptance of any ap- 
plicant for dealing with defendant Allied 
Van Lines, Inc. upon the consent of any 
other person; 

(e) Requiring that dealings between oth- 
ers be conducted only upon or in accord- 
ance with terms, qualifications or procedures 
established, maintained or determined by or 
through defendant Allied Van Lines, Inc. 
or by or through any association or by or 
through any other person, or conditioning 
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dealings between defendant Allied Van 
Lines, Inc. and any carrier, warehouseman 
or defendant, upon such carrier, warehouse- 
man or defendant, observing any such 
terms, qualifications or procedures in deal- 
ings by such carrier, warehouseman, or de- 
fendant as a principal with others or as an 
agent of others; 


(f) Requiring any carrier, warehouseman 
or defendant to lease or otherwise make 
equipment or vehicles available exclusively 
to or from defendant Allied Van Lines, Inc. 


VITl. 
[Other Activities Enjoined] 


Each defendant is hereby enjoined and 
restrained from doing, attempting to do, or 
inducing others to do, the following things 
or any of them: 


(a) Delegate or vest in any other person 
the exclusive right or power to file, fix, es- 
tablish, withdraw, amend or cancel any 
tariff, rate, charge, rule, regulation or prac- 
tice of any carrier or wareliouseman; 

(b) Condition the time or manner of fil- 
ing, fixing, establishing, withdrawing, amend- 
ing or cancelling any tariff, rate, charge, 
rule, regulation or practice for transporta- 
tion of any carrier or warehouseman upon 
the procedures of, or upon the approval of, 
anv association or any other carrier or ware- 
houseman or defendant, or condition the fix- 
ing, establishing, withdrawing, amending, 
or cancelling of any joint interline through 
tariff, rate, charge, rule, regulation’or prac- 
tice for transportation upon the procedures 
or approval of any person not a participant 
as a connecting carrier in such joint inter- 
line through tariff, rate, charge, rule, regu- 
lation or practice; 

(c) Agree with any other person not to 
utilize in its own behalf any authority, cer- 
tificate or franchise to operate in interstate 
commerce aS a common carrier by motor 
vehicie; 

(d) Refuse to offer or to provide, or agree 
to refuse to offer or to provide warehouse 
space, warehouse facilities, or warehouse 
services to any carrier of household goods 
by motor vehicle upon terms and conditions 
at least as favorable as the terms and condi- 
tions upon which such space or facilities or 
services are offered or provided to defend- 
ant Allied Van Lines, Inc. or any member 
or agent of defendant Allied Van Lines, 
Inc.; 

(e) Support, maintain, encourage or par- 
ticipate in any corporation, organization or 
private instrumentality, if such corporation, 
organization or instrumentality, directly or 
indirectly, with the knowledge of such de- 
fendant, attempts to enforce or enforces 
any agreement or arrangement which has 
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the purpose or effect of hindering, delaying 
or restricting the exercise of any carrier or 
warehousemian of its rights, duties or privi- 
leges as a carrier or warehouseman; 


(f), Impose by agreement, rule, practice, 
coercion, intimidation, boycott or penalty, 
any control, restraint, limitation or restric- 
tion upon the exercise of any right or duty 
under the Interstate Commerce Act of any 
carrier or warehouseman individually to fix, 
establish, maintain, withdraw, amend or 
cancel any tariff or individual rate, charge, 
rule, regulation or practice governing the 
transportation of property by such carrier 
or warehouseman; 


(g) Make quotations in respect to charges 
for transportation of shipments except quo- 
tations therefor based upon the actual or 
bona fide estimated weight of such ship- 
ments ascertained prior to making such quo- 
tations; 


(h) Strip equipment or facilities from the 
route or routes for which the defendant is 
certificated to transport by motor vehicle 
or leave such route or routes without ade- 
quate equipment or facilities, in the interest 
of operations beyond such certificated route 
or routes; 

(i) To protest any application by any 
person for operating rights to transport by 
motor vehicle before the Interstate Com- 
merce Commission or any state commission, 
except by a real party in interest where 
such application is for authority to operate 
in whole or in part over a route or routes, 
over which such real party in interest has a 
certificate or permit to operate. 


IX. 


[Access of Department of Justice to Records 
and Interviews; Reports] 


For the purpose of securing compliance 
with this judgment, and for no other pur- 
pose, duly authorized representatives of the 
Department of Justice shall, on written re- 
quest of the Attorney General or the As- 
sistant Attorney General in charge of the 
Antitrust Division, and on reasonable notice 
to any defendant, be permitted (a) access, 
during the office hours of such defendant, to 
all books, ledgers, accounts, correspondence, 
memoranda, and other records and docu- 
ments in the possession or under the control 
of such defendant, relating to any of the 
matters contained in this judgment; (b) 
subject to any legally recognized privilege 
and without restraint or interference from 
such defendant, to interview officers or em- 
ployees of such defendant, who may have 
counsel present, regarding any such matters; 
and defendant Allied Van Lines, Inc. on 
such a request, shall submit such reports 
in respect to relationship to its stockholders 
or to carriers or warehousemen, as may from 
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time to time be reasonably necessary or ap- 
propriate héreunder; provided, however, 
that information obtained by the means 
permitted in this paragraph shall not_be 
divulged by any representative of the De- 
partment of Justice to any person other 
than a duly authorized representative of the 
Department of Justice, except in connection 
with securing compliance with this judg- 
ment or as otherwise required by law. 


X. 
[Jurisdiction Retained] 


At any time hereafter the plaintiff may 
petition this Court for the dissolution of 
defendant Allied Van Lines, Inc. or for 
disposition of the ownership or control of 
defendant Allied Van Lines, Inc. without 
showing a change in circumstances subse- 
quent to the date of entry of this judgment 
and without this judgment being deemed a 
bar to such relief as the Court may deem 
appropriate after a hearing upon such peti- 
tion. Upon the hearing on any such peti- 
tion, the defendants or any of them shall 
have the unrestricted right to contest any 
such petition for further relief upon any 
ground except that of failure to show a 
change in circumstances or that such relief 
is barred by this judgment. Jurisdiction of 
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this action and the judgment entered herein 
is retained for the purpose of carrying out 
this Paragraph X. 


XI. 


Jurisdiction of this action is also retained 
for the purpose of enabling any of the par- 
ties to this judgment to apply to the Court 
at any time for (a) such further orders or 
directions as may be necessary or appro- 
priate for the construction or carrying out 
of this judgment; (b) the amendment, modi- 
fication or termination of the provisions of 
this judgment; (c) the granting of further 
or different relief to carry out the purposes 
of. this judgment, and (d) the enforcement 
of compliance with the provisions of this 
judgment and the punishment of violations 
thereof. 

XII. 


[Effective Dates] 


The provisions of this judgment relating 
to the divestment by the defendant Na- 
tional Furniture Warehousemen’s Associa- 
tion of the capital stock of the defendant 
Allied Van Lines, Inc. shall become effec- 
tive six months after date hereof. All other 
provisions of this decree shall become ef- 
fective thirty (30) days after dates hereof. 
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Corporation, Carrier Corporation, B. F. Sturtevant Company, Ross Industries Corpora- 
tion, York Ice Machinery Corporation, Clark T. Morse, E. Cloud Wampler, John O. Ross, 
Ernest B. Freeman and Stewart E. Lauer. 


In the District Court of the United States for the Southern District of New York. 
Civil Action No. 22-200. December 28, 1945. 


A consent decree entered in an action charging violations of the Sherman Anti-Trust 
Act contains provisions enjoining: combinations to fix charges, restrict competition, or 
discriminate in the installation, manufacture, use or sale of air-conditioning equipment; 
and institution of suits for patent infringement or enforcement of licensing agreements. 
Existing agreements are cancelled, the patent holding company is to be dissolved, and 


the patents involved are ordered to be dedicated to the public. 

See the Sherman Act annotations, Vol. 1, | 1530.90, 1590. 

For plaintiff: Lawrence S. Apsey and Ernest S. Meyers, Special Assistants to the 
Attorney General and Harold Lasser, Special Attorney. 


For defendants: Harold L. Hertzstein, Putney, Twombley & Hall, Sullivan & Crom- 
well, Reynolds, Richards & McCutcheon, Robert B. Knowles and Samuel L. Chess, all 


of New York, N. Y. 
LrIBELL, United States District Judge. 


Final Judgment 


The complainant, United States of America, 
having filed this complaint herein on August 
19, 1943; all the defendants having appeared 
and severally filed their answers to such 
complaint denying the substantive allega- 
tions thereof; all parties hereto by their re- 
spective attorneys herein having severally 
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consented to the entry of this final judg- 
ment without trial or adjudication of any 
issue of fact or law herein and without ad- 
mission by any party in respect. of any such 
issue; 


NOW, THEREFORE; before any testi- 
mony has been taken herein, and without 
trial or adjudication of any issue of facts 
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or law herein, and upon consent of all 
parties hereto, it is hereby 


ORDERED AND DECREED: 
I 
[Jurisdiction and Cause of Action] 


That this Court has jurisdiction of the 
subject matter and of all the parties hereto; 
that the complaint states a cause of action 
against the defendants under the Act of 
Congress of July 2, 1890, entitled “An Act 
to Protect Trade and Commerce against 
Unlawful Restraints and Monopolies” and 
acts amendatory thereof and supplemental 
thereto. 


II 
[Agreements Cancelled] 


All agreements including patent licenses 
between and among any of the defendants 
relating to the creation of patent rights in 
Auditorium Conditioning Corporation, or 
the licensing of patents by or to Auditorium 
Conditioning Corporation or the exercise 
of patent rights by, or through Auditorium 
Conditioning Corporation are hereby can- 
celled, and each of the defendants and each 
of its officers, directors, employees, agents, 
attorneys, subsidiaries, successors, and as- 
signs, and any person acting or claiming to 
act under, through or for the defendants, 
or any of them are hereby enjoined and re- 
strained from the further performance of 
any of the provisions of such agreements. 


III 
[Patents to Be Dedicated to Public] 


Each of the defendants and each of their 
officers, directors, agents, employees, at- 
torneys, assigns, successors, and subsidiaries, 
and all persons acting and claiming to act 
under, through or for them are hereby or- 
dered and directed, within five days after 
the date of the entry of this judgment, to 
take such steps as are necessary forthwith 
to dedicate to the public all United States 
Letters Patent and patent rights owned and 
controlled by Auditorium Conditioning Cor- 
poration, and all rights in, to, and under 
the United States Letters Patent listed in 
Schedule A annexed hereto and made a part 
of this judgment, and any renewals, exten- 
sions and reissues, and are hereby ordered 
and directed to give notice of such dedica- 
tion on the records of the United States 
Patent Office. 

IV 


[Acts Enjoined] 


Each of the defendants, and each of their 
officers, directors, employees, agents, attor- 
neys, subsidiaries, successors, and assigns, 
and any person acting or claiming to act 


Trade Regulation Reports 
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under, through or for the defendants, or any 
2 them, is hereby enjoined and restrained 
rom: 


(A) Instituting or threatening to institute any 
suit or proceeding for patent infringement, or 
to collect royalties, or to enforce any licensing 
agreement, based upon any of the United States 
Letters Patent, including renewals, extensions 
or re-issues thereof, contained in Schedule A 
annexed hereto. 


(B) Entering into, adhering to, maintaining 
or furthering directly or indirectly any contract, 
agreement, understanding, plan or program 
with any manufacturer of air conditioning units 
or equipment (not including a corporation affili- 
ated with such defendant through complete con- 
trol and stock ownership) or with any other 
defendant: 

(1) To determine, fix, establish, maintain or 
adhere to charges, royalties, or other 
terms or conditions to be charged or sub- 
mitted to or required of or by any other 
person for the granting or receiving of 
any license or sub-license, rights or im- 
munities under any patent or patents re- 
lating to the installation, manufacture, 
use or sale of air-conditioning units or 
equipment; 

(2) To refrain from competing with any other 
defendant for any type or class of busi- 
ness in the distribution or sale of air- 
conditioning units or equipment except as 
permitted by the Act of Congress of April 
10, 1918, commonly called the Webb-Pom- 
erene Act, or by acts amendatory thereto. 


(3) To exclude any other person from the 
manufacture, sale or installation of air- 
conditioning units or equipment. 

(4) To discriminate in any manner, directly 
or indirectly, in the express or implied 
licensing or sub-licensing to use, manu- 
facture or sell any process, method or 
combination used or useful in the con- 
struction, operation or installation of any 
air-conditioning unit or equipment, by 
imposing as a condition of such use, man- 
ufacture, or sale the purchase or use of 
any product, material or service distrib- 
uted or sold by any defendant or by any 
other designated person or persons. 


[Definitions ] 


For the purposes of this decree, the term 
“air-conditioning’’ means the controlling of 
temperature and humidity of air either for the 
comfort of persons or for the control of indus- 
trial processes by the use of coils, fans, blowers, 
humidifiers, dehumidifiers, washers, filters, con- 
densers, chemicals or other equipment or de- 
vices, and the term ‘“‘air-conditioning units and 
equipment” shall include coils, fans, blowers, 
humidifiers, dehumidifiers, washers, filters, con- 
densers, chemicals and other equipment or de- 
vices for use in air-conditioning. 


V 
{Corporation to Be Dissolved] 


Each of the defendants and each of their 
officers, directors, agents, employees, at- 
torneys, successors and subsidiaries, and all 
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persons acting and claiming to act under, 
through or for them are hereby ordered and 
directed to take such steps as are necessary 
to forthwith terminate the activities and to 
liquidate the affairs of Auditorium Condi- 
tioning Corporation, to dissolve Auditorium 
Conditioning Corporation and to surrender 
its charter. 
VI 


[Access of Department of Justice to Records 
and Interviews; Reports ] 


For the purpose of securing compliance 
with this judgment authorized representa- 
tives of the Department of Justice shall, on 
written request of the Attorney General, or 
an Assistant Attorney General, be permitted 
(1) access, during the office hours of the 
defendants, to all books, ledgers, accounts, 
correspondence, memoranda, and other records 
and documents in the possession or under 
the control of the defendants, relating to 
any matters contained in this judgment, and 
(2) subject to any legally recognized privi- 
lege, without restraint or interference from 
the defendants, to interview officers or em- 
ployees of the defendants, who may have 
counsel present, rexarding any such matters, 
and (3) upon any such request said defend- 
ants shall submit such reports with respect 
to the disposition and licensing of patents 
and patent rights and with respect to the 
liquidation and dissolution of Auditorium 
Conditioning Corporation under paragraph 
III and V of this judgment, as may from 
time to time be appropriate for the purpose 


of enforcement of this judgment, Provided, 


however, That information obtained by the 
means permitted in this paragraph shall not 
be divulged by any representative of the 
Department of Justice to any person other 
than a duly authorized representative of the 
Department of Justice except in the course 
of legal proceedings for the purpose of 
securing compliance with this judgment in 
which the United States is a party or as 
otherwise required by law. 
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VII 
[Jurisdiction Retained] 


Jurisdiction of this cause is retained for 
the purpose of enabling any of the parties 
to this judgment to apply to the Court at 
any time for such further orders and direc- 
tions as may be necessary or appropriate 
for the construction or carrying out of this 
decree, for the modification or termination 
of any of the provisions thereof or the en- 
forcement of compliance therewith and for 
the punishment of violations thereof. 


SCHEDULE A 
United States Letters Patent 


Patent Number Date Issued 
Reissue 20088 Sept. 1, 1936 
1840565 Jan. 12, 1932 
1718815 June 25, 1929 
1751805 Mar. 25, 1930 
1751806 Mar. 25, 1930 
1983023 Dec. 4, 1934 
1977315 Oct. 16, 1934 
1817384 Aug. 4, 1931 
1737661 Dec. 3, 1929 
1902563 Mar. 21, 1933 
1895444 Jan. 31, 1933 
1846875 Feb. 23, 1932 
Reissue 20069 Aug. 18, 1936 
1955406 Apr. 17, 1934 
Reissue 21946 Nov. 18, 1941 
Reissue 17998 Mar. 10, 1931 
Reissue 18831 May 16, 1933 
1863576 June 21, 1932 
1863577 June 21, 1932 
1863578 June 21, 1932 
1863579 June 21, 1932 
Reissue 20944 Dec. 13, 1938 
2009529 July 30, 1935 
2110203 Mar. 8, 1938 
2213350 Sept. 3, 1940 
2150505 Mar. 14, 1939 


2105692 Jan. 18, 1938 


2202946 June 4, 1940 
2110164 Mar. 8, 1938 
2249856 July 22, 1941 
2259780 Oct. 21, 1941 
2112685 Mar. 29, 1938 
2131725 Oct. 4, 1938 


Copyright 1946, Commerce Clearing House, Inc. 


58,027 


INDEXES 
to 
TRADE CASES 
1944-1945 
SPECIAL INDEXES 
mmtitmust Consent Decreesic oe iesil ns sco esse at page 58,029 
Attorney Generals’ Opinions................ at page 58,030 
Federal Trade Commission Cases............ at page 58,031 
Robinson-Patman Act Cases................ at page 58,036 
State Fair Trade Act Cases.................. at page 58,039 
State Unfair Practices Act Cases............ at page 58,040 


GENERAL TOPICAL INDEX.............. at page 58,041 


se 


e- Vossd kt + ee nets, ares hi +e PO 
anes ni : we \ . its 1 ponet, 


hah oe ie iy 25x avd iatomaa r 
eek t i Para i raed jes D te eurupetedy, WF 
MOO RAG EB 6 | aetna “ale Saas a Reece m7 
| DEALGE 23 og e iit ot. ae sean cists i a 
REO. GG Sy 0q fe.) An Hh a a cE Aphart pe pia: 

were d aes $5 AC eat rouse iets cost 


Ionut AgtaOT saaiinatal 


4 
Fi 
! 
= 
~ 


58,029 
ANTITRUST CONSENT DECREES 


Air conditioning equipment 
Auditorium Conditioning Corp. et ain (UC IN SY: 


BOE Rh ick oa Ad TAMARA Ost p PIG BE 9 NOT ‘ 57,428 
Automatic coal stokers 
Uso. Machine Corp. (DG MMB 1945).. es { 57,370 


Borates, borax and boric acid 
Borax Consolidated, Ltd., et al. (DC Cal.; 1945)... .] 57,410 


Chemical or pharmaceutical products 
Merek «Co. Inc. ef al. (DC Ny Ju3)1945) of on oe es q 57,416 


Motor carriers 


AdredeVan-Linés, et al (DG IM; 1945) .inwige, Inve {57,427 
Produce 

Growers Finance Corp. (DC Ind.; 1945)............ q 57,345 
Reformed rail joint bars 

The: Rail Joint Co., et al,-(DC Ml.; 1944) ...2..0. 2.5 {57,287 
Sleeping cars 

Poman Cop etial “(DG Pa. 1944)". o.. say ol aoeaae q 57,242 
Soda ash 

Solvay Process Co., et al. (DC Kans. ; 1944)......... q 57,229 
Trucking fresh fruits and vegetables 

Market Truckmen’s Ass’n of New York, et al. 

GD) SP aa dees Cp eae iney Nena oY On eas tee Gentnne { 57,378 


* This decree was entered by the court after trial, so is not a 
“consent” ’ decree. However, it is included in this list because its provi- 
sions will be of interest to persons studying antitrust decrees. 


ATTORNEY GENERALS’ OPINIONS 


Kentucky 


Registration of product under Fair Trade Act 
Opinion of June 12,.19455 5 2 oe { 57,389 


Minnesota 


Sales below cost—legality dependent on purpose or effect 
Opinion of May 245.1944) ) 46 44.60." .. Beep. { 57,269 


Oklahoma 


Purchase at higher price in one city than in another— 
legality dependent on intention 
Opinion of September*13},1945 902) 16.15 wot eee q 57,408 
Refusal of Arkansas company to sell to Oklahoma 


retailer not violative of antitrust law 
Opinion of September 15,1945" 4°45. { 57,409 


Texas 


Agreement among brewers not to sell to distributors 
who violate OPA or liquor laws not violative of 
antitrust laws 
Opinion of April 12, 1944. . moe ae .§ 57,238 


Agreement between distiller and wholesaler not (1 ell 
to Federal law violators valid even if in conflict 
with antitrust laws 


Opinion ofA pnliZo1944., 24.4 FRY). Eee oe { 57,239 


Publication of OPA ceiling prices not in contravention 
of antitrust laws 


Opinion No. 0-5611 of September 21,1943.) 1, 1 57,244 


United States 


Agreements designed to control or prevent competition 
in United States foreign air transportation subject 
to antitrust laws 


Opinion of October 3119442. eee { 57,320 


Washington 


Sales below cost by non-profit organization to its mem- 
bers not violative of Unfair Practices Act 


J.etter of Advice of December 20, 1943............. {] 57,204 


: 
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FEDERAL TRADE COMMISSION CASES 


A 
Advertising allowance 
Modern Marketing Service, Inc. et al. (CCA-7; 1945)......9 57,383 
“Alpacuna” 
sicvelCo.. Jacob (GC Aus [O44 ame ek te det Ce 1 57,313 
B 
Basing point system of pricing 
Corn Products Refining Co. et al. (CCA-7; 1944).......... q 57,263 
Corn Products Refining Co. et al. (U. S. Sup. Ct.; 1945)... .9 57,363 
Marquettes Cement: Mies Gon (ECA-7-91945) 20) eee q 57,332 
Sueileyy bes (Coy ek, Ia cre al (CORE 2 NOH gece. q 57,264 
SisleyavitenComaAn Bet ale (Ws Sa SupaCtlO45) ha. ne { 57,364 
Brokerage fees 
llerzosset: alliG GAS2:51945)) 4 Cae a ee eae ay of 2 oct eee { 57,393 
Modern Marketing Service, Inc. et al. (CCA-7; 1945)...... { 57,383 
Southgate Brokerage Co. Inc. (CCA-4; 1945).......:.....-% { 57,396 
Wileiss, David MM (CEAc2* 1945) dakar). Su Asya chalet ola 1 57,406 
“Buckskein” 
Isustbenges Nast aiGonalncy (CCA2 1944 nee ee: { 57,261 
Cc 
Candy 
ioushraneet wal (CCAS 19044) vee pet Pe EL we sea { 57,265 
Cement 
MarquettesGementa Mic. Co, (@CAq/ 1945002 30 3 97,532 
Chewing gum 
Modernistic Candies, Inc. et al. (CCA-7; 1944)............] 57,301 
Chicory 
Mallen &iCon seabe et als (GCA-6s 1944) ee, cee th a 7 57,231 
Coats 
Siegel (Go. Jacob (EGASSS 1944)) is. we nS. Bde { 57,313 
Collection agency cards 
WMpmanyersali CC GALOF 1945) last eee. aes ete eee 1 57,367 
Silvermanwetaal, (CGA=9% V944)\) oe Se ce cs hes bee q 57,300 
Compliance certificate 
Parke, Austin & Lipscomb, Inc. et al. (CCA-2; 1944).......9 57,234 
Compliance report by Commission 
Standandebsducationasociety, ct al. (D@Geliljin... 4... {57,275 
Corn syrup 
Corngrroducts Refining Co, et al. (CCA=7;°1944) 0 q 57,263 


Corn Products Refining Co., et al. (U. S. Sup. Ct.; 1945). 57,363 
Staleve vile CommAuge met alun(@CA-7 1944) yy ee ee 07,204, 
Sisley Witte, Co Aloe ae alk (0, SG, Sito, (ine HOA as 1 57,364 


Correspondence school 
Branch Institute of Engineering and Science (CCA-7; 1944). .f aoe 


Preparatory Training Institute (CCA-3; 1945)............... 1 57, 
Cosmetic preparation 
Charles of the Ritz Distributors Corp. (CCA-2; 1944)......| 57,267 
Dearbornesupply come GAc/ = LO44) ie er a ewe q 57,318 
TdlOwene tala (© CAN-9e0NO4 5) ira... a es fk RN ee ee q 57,359 
D 
Dextrose 
Corn Products Refining Co., et al. (CCA-7; 1944) men p5 74263 


Corn Products Refining Co. et al. (U. S. Sup. Cty 1945). .. .§ 57,363 


58,032 Federal Trade Commission Cases 


E 
Encyclopedias : Me 
Standard Education Society et al. (DC Ill; 1943)..........957,275 
Standard Education Society (CCA-2; 1945) Sn en { 57,366, 57,368 
Evidence to support Commission’s findings 
Déarborn Supply Co. (Coe TSGIOAA) foe 0, wie itetedt, cis uncer 1 57,318: 
Moss Inc., Samuel H: (GCA- 2: 1946) © 5 ein eee ree OS 57, 353 
Siegel Co., Jacob (CGA-3; 1944) ° = aca ti actus BSA ee eee T 57.313 
Todd inc. J. E& (D2 ©. Ct. OPApp:3 1944): Sees see 1 57,308 
Zenith Radio Corp: (CCAS IOI... ce ee ee q 57; 252 
Extension service 
Standard Education Society et al. (DC Ill; 1943) ........ q 57,275 
Standard prac bon Society, et al. (CCA-2; "1945).. .. 57,366, 57, "368 
F 
Felt rugs ae 
Dortmaniétuat; (CCA=8> 1944) Saari. cee <1 ora oy oe ee eee 7 57,291 
Final orders 
Standard Education Society et al. (DC IIll.)................ 157,275 
Foreign origin not revealed 
Sepal, Lucian (CCA=2- 1944) 220). eee), A ee ee { 57,223 
“Bree” . 
Cinader,. Mitchell: (CCA-22 1944)" | oo 20 orn ee ee 1 57,235 
Empire Merchandise Corp. et al. Sarid 221944) tie tae: { 57,259 
Supreme Sales Co, et al. (CCA-2; 1944)........0.......5.. { 57,260 
Fur garments 
Herzog et al. eee 231945) kee he vet de ees 1 57, 393 
Weiss, David M . (CCA- Be OAS) LE cod it eee ea eee q 57, 406 
G ’ 
Glucose we 
Corn Products Refining Co., et al. (ex 7 21 G44) on ee 1 57,263 
Corn Products Refining Co., et ali (U.S Sup. Ct.; 1945)... 57,363 
Staley Mfg. Co., A. E., et al, ae Vie 1944) i Ot Seem { 57,264 
Staley Mfg. Co., ois E., et al. (U.S . Sup. "Chis WOAS ck OS See q 57,364 
Groceries A 
Modern Marketing Service, Inc. et al. (CCA- 7 1945). eae { 57,383 
H e 
Hair dyeing preparation a 
Gelb €t al: (CCA-2: 1944), oo. Cee SIO AOE q 57,279 
“Hollywood” nee 
Howe €ttal> (GEA=9 G45) ne. os ue ee ee 1 57,359 
eydie I 
Insecticide 
Gulf. Oil) Corporation. (CGA-5: 1945)... eee aoe { 57,382 
Insulating materials oe 
Standard Asbestos Mfg. Co. (CCA-7; 1945)............... 1 57,346 


J 
Judicial power of review 
American Chain and Cable Co. Inc. et al. (CCA-4; 1944) .. 9 57,251 


L 
Locks and lock cylinders 
Segal Lock & Hardware Co. Inc. et al. (CCA-2; 1944)... ..57,274 
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Lottery 
Cinader, Mitchell (CCA: BM 1944). ce SOR hie nM tears {| 57,235 
Empire Merchandise Corp. et al. (CCA-2; 1944) fe ea ees 1 57,259 
Woughraniet alo cCCA-8- 1944) seh Old FN! ole et {| 57,265 
Modernistic Candies, Inc. et al. CG GAS7 31944) sete faces: q 57,301 
Savoy Manufacturing Co. (CCA-2; 1945) ENiteteadle dG. Saale { 57,423 
Supreme Sales Co.; et al. (CCA-2; 1944)......0.0.00.0..... { 57,260 
M 
Mail order book 
Parke, Austin & Lipscomb, Inc., et al. (CCA-2; 1944)...... q 57,234 
Malt 
U. S. Maltstets Ass’n, et al. (CCA-7; 1945).............5.. 1 57,421 
“Manufacturing” 
Savoy Manufacturing Co. (CCA-2; 1945)................. 1 57,423 
Medicinal Preparation . 
American Drug CorpalECA-G2 1945) ee ee. See oes { 57,381 
Associated Laboratories, Inc. (CCA-2; 1945) so. REO OS {57,391 
Miles sae int tic. MCD CH944) ial seid crt A een 1 57,206 
Todd; Ing, J: Re b€D; CA Ct of Apps: 1944) aciveogi-d wfeinhes 1 57,308 


Modification of cease and desist order 
American Chain and Cable Co. Inc. et al. Seer 4; 1944)... 57,251 


Corn Products Refining Co., Fi (CEA-7; 1944). ......... { 57,263 
Dietzgen: Co. etal. (OCA-7 +1944. nnwits cin arid ten Joes de {| 57,216. 
Gelb, et al. (CCA- PePlO4A ES ONte a eto nn of eB. setke che cries { 57,279. 
Howe, et al. (CCA- 9; DO4S teenies kee eee eee 1 57,359 
Lekas and Drivas,; Inc. (CCA-2; 1944) ........--.-.-0---. 1 57,314 
Ultra Violet Products Inc, (CCA- Oem OAASS ote rcs ae T 57,266. 
Ultra Violet Products Ine. (CCA-9; "1945) CaO ge RC MARS {| 57,340 
O 
Olive oil 
WekaspandwOrivas: non Ce CAG24 1044 as etc saroes q 57,314 
Pp 
“Packing” company 
Atlantic Packing Co., et al. (CCA-3; 1945)................. {57,337 
“Padding” of orders 
Dorltan et ab (CCAR: 1044) oo occ eke wy { 57,291 
Paper towels 
ASHP, Wi. Paper CGaM@CA=22 1945 ionic esac ke oth ak eka { 57,376 
Patron certificates 
Parke, Austin & Lipscomb, Inc., et al. (CCA-2; 1944)...... {{ 57,234 
Penalty suit 
Standard Education Society, et al. (DC Ill.)............... { 57,275 


“Pick proof” 
Segal Lock and Hardware Co., Inc., et al. (CCA-2; 1944)... 57,274 


Price discrimination 


Corn Products Refining Co., et al. (CCA-7; 1944).......... € 57, 

Corn Products Refining Co. (U, S Sup. Ct; 1945 Jie. oe {{ 57,363 
Herzog: ec Co. et ak (CCA+2) AQ45) 55 ian eats Bosco das 57,393 
Marquette Cement MiomGor(CGA-7- 1045) an een ie 7,332 
Modern Marketing Service, doe, et al. (CCA-7; 1945)...... { 57,383 
Merton reall Cane Ari 945). crates ct Fo fate nn Toc 36 
Moss Inc., Samuel H. (cat, 1946) eat Se eat ee q 57,353 
Muller and Co., E. B., et al. (CCA6 1044), ree {57,231 
Southgate Brokerage Co., Inc. (CCA-4; aay ihcetes Seta kn: { 57,396 
Staley Mfg. Co., A. E., et al. con PeANOK4) SOLVISN, OB Blas { 57,264 
Staley Mfg. Co., A. E., et al. (U.S Sup. Ct.; 1945). ........ { 57,364 
Wreies, David’ Ma(CCAM2 TIMMS) vids. Seadoo. ol { 57,406 


58,034 Federal Trade Commission Cases 


Price-fixing combination 
American Chain and Cable Co. Inc., et al. (CCA-4; 1944). ..7.57,251 


Dietzgen.Go., et ala (GCA-7591944) = ther sient tee ee ee { 57,216 

Donley, Charles (CCA-7; 1945) TRENT Boh A ee Gao { 57,369 

National Electrical Wholesalers Ass’n et al. se oee 7; 1945)... 57,392 

Standard Asbestos Mfg. Co. (CCA-7; 1945)............... 1 57,346 

U. S. Maltsters Ass’n et al. (CCA-7; 1945) et nc { 57,421 
“Puffing” 

Gulf OilsCorporation: (EGACS. 81945) nee een eer ee 1 57,382 

R 

Radio receiving sets 

Zenith Radio Corp, (GC@A-/ 1944) a ee eee ee q 57,252 
Rectal irrigation 

Associated Laboratories (CCA-8; 1944) .................. 1 57,258 
Red Cross words and symbol 

A. P. W. Paper Co., Inc. (CCA-2; 1945)... cAc."% unc aeeeiee 1 57,376 
Reference books 

Standard Education Society et al. (DC IIl.; ‘1943)......... { 57,275 


Standard Education Society, et al. (CCA-2; 1945)... . 57,366, 57, 368 
Reviewing power of courts 
American Chain and Cable Co. Inc., et al. (CCA-4; 1944). ..4.57,251 


Zenith Radio Corp: (GEAC7= 1944) ey ein eee oe q 57,252 
Rivets and rivet setting machines Z 
Thomson Mfg. Co., Judson L. (CCA-1; 1945)............. { 57,399 
Rubber stamps 
Moss. Inc. Samuel thee (© @A-2-51046)\ ee heer eee 7 57,353 
Ss 


Salesmen’s misrepresentation 
Parke, Austin & Lipscomb, Inc., et al. (CCA-2; 1944)..... 1 57,234 


Salt 

MortonySalt“Con (GCAL7 71945) ee ie een eee 1 57,365 
“Smithsonian Institution” 

Parke, Austin & Lipscomb, Inc., et al. (CCA- 2; 1944)...... { 57,234 
Sport clothing 

Eustberg,, Nastad, Co. Ines (C@A-2 7) 944) erga ree eae { 57,261 
Starch products 

Corn Products Refining Co., et al. (CCA-7; 1944).......... { 57,263 

Corn Products Refining Co., et al. (U.S. Sup. Ct.; 1945)... .7 57,363 

Staley Mfg. Co., A. E., et al. (ECA-7*1944) 2 ee 1 57,264 

Staley Mfg. Co., A. E., et al. (U.S. Sup. Gti 1945 )eeenneere 1 57,364 


Stay of order 

American Chain and Cable Co. Inc., et al. (CCA-4; 1944). ..9 57,251 
Steel conduit 

Donley, ‘Charles. (€@A=73.1945) "24a, see ee 1 57,369 

National Electrical Wholesalers Ass’n et al. (CCA-7; 1945)... 57,392 
Sun glasses 


Segal¥ Luciank(GCA-2 81944) te oe oe yee eee 1 57,223 


Territorial limits of Commission’s jurisdiction 

Branch Institute of Engineering and Science (CCA-7; 1944). .1.57,215 
Toilet tissues 

ACSP. W.. Paper, Gom(GGA-2°01945) 200 Sees a ee es { 57,376 
Trade-mark no defense in misrepresentation 

Associated Laboratories (CCA-8; 1944) .................. { 57,258 

Charles of the Ritz Distributors Corp. (CCA-2; 1944). .....§ 57,267 


Federal Trade Commission Cases 58,038 


U 
Ultra violet lamp 
Ultras Violet Products, Inca (C GALI 944) no toe ne eee { 57,266 
WiktrasViolet troductopine s(GGA-9-91945)— aes eee 1 57,340 
V 
Vacating and setting aside of order 
Aes Wiseaper Com (G@AqZ2e 1945)ia ot dawn ae Blac overt e 1 57,376 
Dearborn Supply Co. (CCA- 7: OA Te tertih hie tas en ees eae: q 57,318 
Morton Salt Co. (CCA-7; 1945) Sy, oats Pa aN at Clie, Fe { 57,365 
Staley Mfg. Co., A. E., et al. (ECAR: 91944) Saar alin, Fae { 57,264 
Staley Mfg. Co., A. E., et al (U. S. Sup. Ct.; 1945)....... .7 57,364 
WwW 
Warnings 
Dearborn@supply.Go1, (GCA-7 31944)" 7 Mamata ke ie { 57,318 
Moles? aboratories, nck (DG 1944) 2 2isens. 298 See a 1 57,206 
Wire rope 


American Chain and Cable Co., Inc., et al. (CCA-4; 1944)... 57,251 


58,036 
ROBINSON-PATMAN ACT CASES 


Section 2 (a) 
PRICE DISCRIMINATION PROHIBITED 


Adverse effect on competition need not be proved; possibility of 
such effect sufficient 
Corn Products Refinirig Co. et al. v. FTC (CCA-7; 1944).. a 57,263 
Corn Products Refining Co. et a Vor ECGs: S. Sup. C 
1948) oo ete Bae 12 eRe ree cee ee eee ‘t 57,363 


Agreement of grocery broker to reimburse purchaser of sugar 
if purchaser authorized broker to use purchaser’s name in 
“hedging” on Exchange 
Boillin-Harrison Co. v. Lewis & Co. (Tenn. Sup. Ct.; 1945). .¥ 57,341 


Basing point and uniform delivered price systems 
Corn Products Refining Co. et al. v. FTC (CCA- qi 1944). a 57,263 
acy roweck a Refitiing Co. et al. v. FTC (U. S. Sup. Ct. be a7. ie 
FTC s, Staley Mig. Co., A. E., et al. (U. S. Sup. Ct.; 1945). : 57,304 
Staley Mfg. Co., A. E., et al. v. FTC (CCA. 7; 1944) Lae Ae ae 57,264 


Consolidation of action for treble damages with suit to recover 
unpaid balance denied 
Gross Bros. Flour Co. v. International Milling Co. (DC 
jn as irate 6S ©. 9 Hemet nul er ON ener 85 NET ceo. eae { 57,262 


Differential in price to reflect differences in local taxes 


Nachman, P. M., v. Shell Oil Co., Inc. (DC Md.; ; 1945)... .9 57,361 


Discount on combination sale 
Package Closure Corp. v. Sealright Co., Inc. et al. (CCA-2; 
1944) 


Discrimination between competing purchasers in different trade 
areas 
Corn Products Refining Co., et al. v. FTC (CCA-7; 1944)... 57,263 
Corn Products Refining Co. et al. v. FTC (ae Se "Sup Cts 


1945), eho. Lod RE es Oa ee 1 57,363 
Muller & Co., E. B., et al. v. FTC (CCA-6; 1944).......... q 57,231 
’ National Nut Co. of Cal. v. The Kelling Nut Co., et al. 

(DEL Ties TO44): Bo eo a Re ek pe { 57,405 


Discrimination in sales of rubber stamps prohibited when no 
evidence of justification; burden of proving that discrimina- 
a tion did not lessen competition was on respondent 
Moss Inc., Samuel. H., v. FIG (CCA-2: 1945)°. > os... { 57,353 


Federal Trade Commission not disqualified from passing on 
multiple basing point issue because of bias 
Marquette Cement Mfg. Co. v. FTC (CCA-7; 1945)........ q. 57,332 


Federal Trade Commission order prohibiting discrimination re- 
manded on stipulation 
Morton SaltiCorvo PTC (CCA-7-11945) eee ee eee 1 57,365 


Longer option to some customers than to others to purchase at 
old price after advance price is announced 
Corn Products Refining Co. et al. v. FTC (CCA-7; 1944)... .] 57,263 
ee ee ranets Refining Co. et al. v. FTC (U. S. Sup. Ct.; ; 
ae ee ee PM, CO Bee h ee Feo pe i seer | 7,363 
FTC v. Staley ee Co., A. E., et al. (U. S. Sup. Ct.; 1945). Tey 364 
Staley Mfg. Co., A. E., ‘et ale vi DEE (CCA-7; 1944) os. J 57,264 


Prohibited effect on commerce.shown by interstate character of 
purchaser’s business and sales to other companies in inter- 
state commerce 
Corn Products Refining Co. et “a v. FTC (CCA-7; 1944).. a 57,263 
Corn Products Refining Co. et al. v. FTC (U. S. Sup. Ct 
1945) ose s. 2USE. SOP Oy ee ea q 57,363 


Robinson-Patman Act Cases 58,037 


Purchase at unfavorable price essential to recovery of treble 
damages; established business essential to calculate dam- 
ages 


Meee P. M., v. Shell Oil Co., Ine. (DE Md.; 1945). .... q 57,361 


Sale of higher class chicory at or below price of 4 age chicory, 
rebates to certain customers, and failure to allow difference’ 
in transportation costs 
Muller & Co., E. B., et al. v. FTC (CCA-6; 1944)......,... q 57,231 


Sufficiency of complaint; unnecessary to negative exceptions 
= Novelty Ge, Vi rDeuphiny stnemret tal, OC INe Yee 


OAS eee re eae Tn OR Re OR RAINS che: 't 57,271 
Violation proper defense in suit on promissory notes for pur- 
chase price 
Bruce’s Juices, Inc. v. American Can Co. (Fla. Sup. Ct.; 
INAS) ME cre rey Seek me te Sk See ed Uo eer teh 1 57,295 
Section 2 (b) 
MEETING COMPETITION 
Burden of proof that lower prices were to meet price of com: 
petitor 
FTC v. Staley Mie. Co., A. E., et al. (U, S. Sup. Ct.; 1945) .1 57,364 
Moss, Inc., Samuel H., v. FTC COCA 1045 en tt q 57,353 
Staley Mfg. Coe AMES: et al. v. FTC (GCEAE7 A944) eee. ene q 57,264 
Evidence insufficient that lower prices were made to meet com- 
petition 


Corn Products Refining Co. et al. v. FFC (CCA-7; 1944)... . 57,263 
Corn Products Refining Co. et al. v. FTC (U. Ss Sup. Ct.; 


OAS) gene Meas Oman RG NET AERA RI ee ot on IN de a " 57,363 
FTC v. Staley Mfg. Co., A. E. et al. (U. S. Sup. Ct.; 1945). . 57,364 
Staley Mfg. Co., A. E., et al. v. FTC (CCA-7; 1944) tye. q 57,264 


Section 2 (c) 
BROKERAGE COMMISSIONS 


Acceptance of compensation on purchases for own. account 


EiGayaiterzor retain (CCA-2 1045) ee at regen ete 1 57,393 
FTC v. Weiss, David M. (CCA- A LOA GMa reticent ewe ee q 57,406 
Southgate Brokerage Conelincsve Pa C EC ECA-4-91945) 0... 1 57, '396 


Payment by newly organized corporation of commissions re- 
ceived by purchasing company to stockholders as advertis- 
ing allowances 
Modern Marketing Service, Inc. et al. v. FTC (CCA-7; 
LO 4A Ens Peres pata Sk deen? cc green eae P Ree Asbo Bates 1 57,383 


Interstate commerce may be affected by contract calling for 
intrastate performance; contract illegal and unenforceable 
Body-Steffner Co. v. Flotill Prod. Inc. (DC Cal.; 1944)... .§ 57,257 


Section 2 (d) 


PAYMENTS FOR SERVICES AND FACILITIES 
FURNISHED BY CUSTOMER 


Advertising customer’s candy as “rich in dextrose” 
Corn Products Refining Co. et al. v. FTC (CCA-7; 1944)... . 57,263 
Corn Products Refining Co. et al. v. FTC (U. is Sup. Ct.; 
ROA) en REE Nip COR Bs hn AY ON eB eXide wa BY " 57,363 


Demonstrators’ salaries 
: Arden Sales Corp., Elizabeth, v. Blass Co., Gus (CCA-8; 
NCOAIS ak teed obese «ieee Re Ce aie ee oP ae q 57,400 


58,038 Robinson-Patman Act Cases 


Section 2 (e) 
FURNISHING ADDITIONAL SERVICES OR 


FACILITIES 
Demonstrators 
Arden Sales Corp., Elizabeth, v. Blass Co., Gus (CCA-8; 
1945) SEE Be A Te ee er ee eae 4| 57,400 


Nature or extent of processing before resale is immaterial 
Corn Products Refining Co. et al. v. FTC (CCA-7; 1944)... .§ 57,263 
Corn Products Refining Co. et al. v. FTC (U. S. Sup. Ct.; 
1945) eee di iPM cole 5 SO, AR SA att OS nr eae eae q 57,363 


Violation proper defense in suit on promissory notes for pur- 


chase price ; 
Bruce’s Juices, Inc. v. American Can Co. (Fla. Sup. Ct.; 


58,039 


STATE FAIR TRADE ACT CASES 


Colorado 
Inducement and enforcement of fair trade contracts as 
part of price-fixing conspiracy 
Frankfort Distilleries, Inc. v. U. S. (CCA-10; 1944). . 
BE ee tins! n'y A Mec adh GREY dbdy Dt): q 57,214, 57,286 
U.S. v. Frankfort Distilleries, Inc. (U. S. Sup. Ct.; 


1O4S) Panay? Bria weed Joes. eroiGinl tye { 57,338 
Kentucky 
Registration of product 
Opinionich Attorney Generally aaqumon 1114. tenn ass q 57,389 
Louisiana 


Constitutionality of provision prohibiting sales below 
stipulated prices by noncontracting seller upheld. 


Pepsodent Co. v. Krauss Co., Ltd. (DC La.; 1944). .] 57,284 


Maryland 
Legality of fair trade contract presumed though con- 
tracting party was previously found to have vio- 
lated Federal antitrust laws 


Hutzler Bros. Co. v. Remington-Putnam Book Co. 
CRTC E TOLLAND py 1 O44) tek verad rece ch Phen ont de Sanyes J.o7,395 


New Jersey 


OPA ceiling prices no defense in suit to enjoin sales 
below fair trade prices 


Rubinstein, Inc., Helena, v. Charline’s Cut Rate, Inc. 
Cipal wCNe iy Ct. etyErraandiAppu 1944) < oe noe all 9975232 


New York 


Single contract in another city, entered into prior to 
OPA, terminable on notice, insufficient to sustain 
injunction suit 
Revlon Products Corp. v. Reiter et al. (N. Y. Sup. 
Cre Oto e ae ate Leute tomgtite Pare nye Cm 3 9:57,375 


Utah 


Manufacturer not prohibited from selling below stip- 
ulated price because wholesaler agreed to maintain 
stipulated wholesale prices 


Burt v. Woolsulate, Inc. (Utah Sup. Ct.; 1944)... .§ 57,217 


58,040 


STATE UNFAIR PRACTICES ACT CASES 


California 


Constitutionality of phrase “same locality or trade 
area” upheld 
People of the State of California v. Pay Less Drug 
Store etal. (CaluSup. Ct: 31944) 5a eee q 57,296 
Constitutionality of provision that proof of sales below 
cost with injurious effect presumptive evidence of 
prohibited intent upheld 
People of the State of California v. Pay Less Drug 
Store et als (Cal Sup: Cl; 1944) ssa ae eee {| 57,296 
Sales below cost after competitars’ abandonment of low 
prices negative inference of good faith 
People of the State of California v. Pay Less Drug 
Storeetral.. (Cal. Sup. Ct 1964) a eee .§ 57,296 


Minnesota 


Sales below cost with effect of injury to competitors 
unlawful without proof of purpose 


Opinion of Attorney General........0........... {57,269 


Utah 


Contract to sell to one customer at prices lower than 
general sales prices unlawful 


Burt v. Woolsulate, Inc. (Utah Sup. Ct.; 1944)..... {57,217 


Washington 


Sales by non-profit organization to its members not 
unlawful since purpose is not to injure competitors 


Letter of Advice of Attorney General............. { 57,204 


58,041 


GENERAL TOPICAL INDEX 


for 
TRADE CASES. 
1944-1945 

Abatement 

mete NUICAta ee oti id hs iy Lene Be ce Danie BOC 1 57,323 
Acquisition of stock — 

BeCISUOaOr COURT Ol Ss cts. oe in ern at me eta ae ee { 57,3 

Peresthalnt or Competition y4.02 5) oe = AS? 290, 57, "412 

. Subject to determination of ¢ COUR et ee ee Deer ee 57,2 7 
Admissions Ae 

. civil antitrust Weis digg es Bee Bec Sate ra SERENE ORRIN 7 57,310 
Advertising 

5 TLEUIGVER Bt et NP TB SAR den Oe eg a RO a? se { 57,279, 57,308 

Pere CNACCTC ER et tar Ne er te ee en ee ae Sonsins Src 57,318 

MEIINIG CAG igus Meret tis ten ie ee CATe nL te ae 1 57,359, 57,382 

PVAGEROE EF ocich eat Goeske es Ohe soph Lek Pee eC ea 57,252 

ReiDII Cesta te 2 | AP acl Paes BUSING MISTS MENG Be STS 1 57,244 

Re WAGIIN S58 cel es oe hase ees oe Oe EL fl 57,206, 57,279 
Advertising allowances 

. payment to stockholders of purchasing company SN MERELY 7 57,383 — 
Agreements 

. domestic and foreign air carriers:...-..5.:...% pod ene. sere { 57,320 

Perestrictive Membership: \0..tohes oe soate oe By cee, SORE q 57,384 
Air carriers 

. agreements between foreign and domestic .................. 1 57,320 
Air conditioning industry 

. combination: enjoined by consent decree.......,............ q 57,428 
Alabama statute 

ScOntractsnterestraint or trades see a ee eee ee Aas q 57,247 
Alcohol distillers 

EP billgotepatticulars ansantitrustesuit, | 7. 2. 6 5 sae a { 57,327 
Alien Property Custodian 

Hcontrosover party im antitrust suit... 20... iss ues coke q 57,398 

. defense in action to recover s¢ized property................. { 57,390 
Alkali industry 

PE CSHAITICRC tha e | en en ey emi es ee ah ee TSZ 322457372 
Aluminum industry, 

Mpatie LAMTONOD Olyewat ate: Geer te aes ty eee ere Oe a ee meee q 57,342 
Appeal 

Metis CaGUiicSrinee UN eya et ene te nr et eee q 57,243 

Meety sr amvliniiot JUGEMiC at a. ci. c habe ce wath eo pee inde { 57,316 

PEI ALRO felMECLVETELOM bora kas nuts oa ee each sas oa pel ee { 57,237 


_ none from State Appellate Court to State Supreme Court... .§ 57,221 
Attorney General 


ME DEOCUCLONT Oly MICSE scaring. A a ane oe er 1 57,309 
Auctioneers’ association ; 

Mirestriction.of trade. (.<,e.0cc been Sey ne og A te Mogrt gee q 57,321 
Aviation industry : 

PEretunn Ol SubpOenaedepapels au.59 5.9 Ssh ceaee rye ee. J 57,339 

ier 

Bankruptcy. proceeding 

Mrcreditordeniederelchw cam a Meta wernt s o schon cs. of { 57,412 

. subject of claim used in violation of antitrust laws.......... { 57,243 


BAN 


58,042 General Topical Index 


Basing point system 
©) priceddiscrimination™: 2 eee q 57,263, 57,264, 57,332 57,363, 57,364 


Basket making machines 
price agreement between patent licensor and patent licensees {| 57,241 


Bill of particulars 


. Clarification of phrases ATIC COLITIS Mere ey A eee { 57,417 
. CONS Pir acieSWOAN. ws oe.) dees eae toe oe eae ere { 57,209 
/scontrol overiproductions. a.) semen te area ee { 57,209 
. disclosure Of Names: was..o oo see oGerioees aes ee ee ee { 57,327 
. discounts: bv 3008.6 VR ee ee 57,405 
~. CisGnimina tions b. Selects Seen ae ee 1 57,209, 57, 405 
2 free samples 2... 26. «2 oes -2- nay: es yy aa ee 57,405 
~ limitations (ie ee ten o Sane eae cea ee { 57,292 
. preferentialtreatinent 00.2. «2. 22 earn ee eee { 57,209 
SPeCiala SERVICES) Hesceuie.n ba 16 bein Aroma one eee eee 1 57,405 
Piteaenote Coal Act 
. applicable only to producers. ...... 1.61... 1 eso a 1 57,328 
* commiussionsvallowablemassess soe ae eee 1 PEVASIIE) 
. prohibition of prices below established minimum............ { 57,397 
Sales.o1,coalito Government... seine ere eee q 57, 207 
Bituminous Coal Code 
S‘voluntanyamlembersitip «ves. ceene a pecans ca se oe eee { 57,328 
Bituminous Coal Commission 
. coal treated as interstate commerce.................. 1 57,328, 57,397 
© jurisdiction of courts to review action™..540-0 050 aa One q 57,31 
Board of Arbitration 
y established (by, distnicticourte queers eee ee eee eee { 57,403 
Bonds 
antitrust action 4s 2 /as. eee one eee) See eee { 57,333 
Booking system 
a DLIceadiscriminationus a. eke eee eee eee 1 57,264, 57,364 
Books 
/“ misrepresentation’ in Sale’. ./0.4... oo 4-0 eee { 57,366, 57,368 
‘4 Salesmbelow contract, pricesass eas ace, ee eee ae een f 57,33 35 


Borate industry 
. control by Alien Property Custodian no defense in antitrust 


SUI iy sch cc ae che sn ea eae 1 57,398 
. production and marketing restrictions enjoined by consent 
decreeser. | een ae A cscs ebilaqeas Eyck) “RCA a eee 1 57,410 
Bowling equipment 
inining cement SUIt Mh oo tc geeates tan er ke eae eee ee 1 57,357 
Boycotting 
SLAW EI] gopescags “es Shaul ot ais, x bee eke ERO ee eae { 57,356 
Marra wet inl? a Sh as ov Gere ee Ne ee, «a q 57,285, 57, 388 
Brewers 
selection: of ‘clistomers h...c.s. eee eee ae { 57,238 
Broker 
Pasubyject to) control ot one; party, ee ee eee { 57,383 
Brokerage fees 
. receipt in violation of Robinson-Patman Act........ { 57,257, 57,365, 
57,383, 57,393, oh 396, 57 406 
Ors 
California Cartwright Act 
invalidity 9%. dnhtea toe mae mone ee ee oe { 57,321 
California Unfair Practices Act 
:iSalés: below costssiintec. as. 4 keoie Me eee 1 57,296 
Candy company 
. unfair methods of competition =-5- anos ae eee ee 1 57,265 
Canning industry 
s breach of contractsisuitas. 5.5 GoneeRer oe eee { 57,257 


General Topical Index 58,043 


Cash register company 


MEACAITSItONeOlStOCke mn natty a ee. oh Bares ho marae heh ae q 57,237 
Cement industry 

5. {OOS TES 95 2 RR 2 Oly Re nara ee ae 19575332 
Chemical industry 

RCO SPIGA CHM oe WET Oh MW cecal het Aare lost os ee ee { 57,209, 57,303 
Chewing gum 

meTHencnandising bye gambling is5 6s 44-4 aaaneahece one ac ee 1 57,301 
Chicory industry _ 

PEASE HESEMUALION NN. cise o.cleton Leia een hones ee ae AE Teo TiZol 
Circuit Court of Appeals 

. jurisdiction over Federal Trade Commission................ 1 57,251 
Civil Aeronautics Act 

MAP PMCADItysom antitrust: lAW Sega iyi. cach: yp eoe neat ee cee Oe { 57,320 


Civil Practice Act 
. appeal to State Supreme Court from State Appellate Court... 57,221 
Clayton Antitrust Act 


a» CVS SIE CVC STOL Nt ie et me RL OU a RR i Ne Sn i PR { 57,290 
Mecdainagesrdefinediry: sen nek We yas ae eSes eae ete hoes eee { 57,213 
Peintervention in suits under Sherman Act.....:......)ageuue) PO7, 297. 
ME PIG CE iS CLIIMMMAtLOTY §-5.4. 8). hae hs Hels torso neve onere rare, HOUR { 57,363, 57, 304 
Clothing industry 
peconspizacy ito cutoff supply... 5. cc. 0.9 tat MAM 0 SBOE { 57,387 
mustepresentaiion| oteproduct’... 1.50.5. --.. eee { 57,261, 57,313 
Coal distributors 
COUNTINIUSS 10 11S aero oe te hd sls Aken) Ae ety oie eg, 575325 
Coal industry 
. apphecability of Coal Act to sales to Government............ { 57,207 
Meinicenstate COMIMErCe™ naan os he ae ee 1 57,328, 57, 397 
Coercion 
Mintinidatlonuoim CUuStOmliensa 4am ae ne ee eee { 57,291 
Collection agency 
BRITIIGLEPresentatlOls 080s. Saw os ae ae Po ee: See { 57,300, 57,367 
Collective bargaining 
. interference with interstate commerce...................... q 57,285 
Colorado Fair Trade Act 
MIGOCLCIONM IN: fair trade (contracts «nae oo cede ater ed epee 1 57,338 
. wholesaler’s sales not part of interstate commerce..... { 57,214, 57,286 
Combinations 
. coercion 
fonimationlon fair thadercontractS 4-5-5044.) ee { 57,338 
PACONPLOZOVeLsIN DOS tte ak es is Ge ee { 57,303 
. enforcing contracts established in accordance with fair trade 
CUS ME ee a te nee ang Ne Tie ee cs cata cue _. J 57,286 
MCV CET Comme ie ae eee WA wags patsy eves napster raha nleniger AROMAS q 57,219, 57,240 
_ individual defendants ....... Pe eRe as, ncn see cP ih q 57,277 
Salaborandanon-labor groups «..... 1.54. 0peeieie Sees tetas. -..§ 57,281 
MAD OTTO Gua. wee we tae oes ara ome con Ce Ca meaonnie ta or q 57,379 
MANO” Kesultineciit restraint of trades a.m: one arin ee 1 57,384 
MS CAD ALI OOS 2 cee ea peg? Aa am eye { 57,278, 57,347 
Eepuice) fixing, 7 q 57,370, 57,378, 57,392, 57,410, 57,421, 57, 427, 57, 428 
veto power over AACA PSHE eee tei cA Menta bt i AS Jap q 57,344 
@ommierce in merchandise 
mcormespondence school courses 20. fe tas es nee heer q 57,215 
Competition 
Mdisparacingaconpetitor.s) productearis: smmaekte elem, asl eters 157,231 
Complaint 
. damage suit under Robinson-Patman Act.................. q 57,271 
Mantroduction Of eventsepreceding BU aes BUSI NIe Le q 57,348 
Stil Kill Cie ake caeras warmer tt Bn, he cn Oe ea oe NCR re IRs 642 q 57,292 
MisiiticiencysolmallegatiOnune eto oe ee { 57,268, 57,326, 57, 380 


COM 


58,044 General Topical Index 


CON 


Consent decree 
“Board of Arbitration formed: ...-4¢-.25 «2-5 see or eee 1 57,403 
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eprestiaint-of trade: cc ces ceciustes 2 ee ete a { 57,378 


Massachusetts law 


. prohibiting trusts, monopolies, and restraint of trade. . 57,268, 57,374 
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Massachusetts Superior Court 


Melony tidicial utes ira. weer) ty aa tl aa tt sis { 57,374 
Match industry 

MCOMID aintuchareing «CONnSpiracy: a)... 4. Seaeeae eee 1 57,292 
Meat packing industry 

eadismissalvotmconspiracyvecharge:. 1) akea ante acme ce 7 57,249 
Medicinal device 

BEMUISTEPESEItAti Ollie ein c.s ..-ac... Rae ee Oe ee eee, Be 1 57,258 
Medicinal preparations 

Pe CME ee Rr tg nd. vice Dhaai een eee tee 57,206 

MEINIGHEPKESENItAtIONE el pmaiek clus «ater Ssersecte ecw ¢ 7 57,308, 57,381, 57, 301 

PaINOnOPOlysOtecOmmnon- WORdS =) .0-4. s5 ne ee ee 15 349 
Merger 

BRATICNCEUS CIP Oli Cy wens xe pM er dene Ree ole tittle chet nee ae { 57,203 

PR OMMNSE COMP Aly: 4s dl. eim Met WM, among itch wee aie Al eee q 57,242 
Michigan statute 

. prohibiting combinations for monopoly 

Papplicablestonlabor minions wes ee oh nee chee ee eee { 57,379 


Milk bottle hoods 
ACONSPinacy tovcut of trade byacompetitors...-- 495000. 5ne q 57,227 
Miller-Tydings Act 


Pecuactinent by, Congress. ...1c Sayed ead ose eee 57,284 

ME DMACepIainCenanceme oat seh. ee se cn oie vie ses ane TE q 57,224, 57, 338 
Minnesota Unfair Trade Practices Act 

MESA eSEDelOW:? COStarenacyet ery vo anu eae Aw oleae alrcciie nce Ee 1 57,269 
Miscellaneous merchandise 

PRLOLLED Ye GMEVICES go ae sey cro ai acu wonrseae ee RR he ae 1 57,423 
Misdemeanors 

mEpLOSecution, byzintonmationms eae. meio es eaten q 57,317 
Monopoly 

Bile COMMING IT WOT CL Gia. a oy irc Shor stra cals or eccroe rsd RAU natok co A Re 957,349 

MCV ICLETICC rh ei ML ie teh tc iy tN A ite a Rib ch ea { 57,317 

. performance of musical compositions ......... i SORIAE: SO q 57,254 
Motion picture distributors 

. agreements based on percentage of receipts................. q 57,351 

PCOITS PLA CY aera tess oe c See eats kh ce SI ernie Teo 7st 

MBI UIFISUICtIONLOLCOUnt bagac4555.oh eo tae eee q 57, 299 
Motion picture exhibitors 

. agreements based on percentage of receipts................. { 57,351 

Peapplicabilityeot Oherman Ace nese ee one ie et une = rome 7 57,316 

Mbiltoteparticularsm meee... gp. os as PA an eee ee { 57,270 

MECONS DIAC Ya Ie Cee Gn fesok roscoe EE 7 57,311, 57,316, 57,380, 57, 402 

MEMonopol Of fim industhy mncs 01: eee 157, 230, 57,401 
Motion picture theatre chain 

. monopoly by use of oppressive measures................... 1 57,413 

iN a 

New Jersey Fair Trade Act 

Misalesabelow eIminimiilmn \PriCeS. 4.7 ae syecie nun ee ake 1 57,232 
New York Antitrust Law 

MEV CLISCICHON Mey ee ie cater ea ene yeisgiei si) eee { 57,302 
New York General Business Law 

. applicable to monopolies, not couspiracies ................. q 57,250 

Metanciblescommodities 15. 4450 2e 753. ae oe cls eRe tare q 57,254 

. appointment of referee by court in. damage Stlit:....-.4202.4: { 57,387 

. change in theatre Classifications came ote tt ater een omni { 57,418 

. granting exclusive privilege ............-- 2200s eee ee reer { 57,256 

. labor unions given immunity from DLOSECULIONU ee q 57,222 

. land-interests not within purview...........-.-..-+-+.++505 { 57,250 

. prohibition of association creating monopoly...............- { 57,388 

Ett eOLsCOUSDILAC VIN Nr gts he Ay ys Fo a edo eae anens { 57, 255 
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Newspaper publisher 
Siprice advertising 4.0.4 cccsieincsc4 ye etiscnta nals eee eee { 57,244 
Newspaper publishers’ association 
jemonopolistic. practiGesi ts. 4...4. 1.1. aetna ae eee { 57,384 
Nolle prosequi 
approval by court unnecessary. .... seek ei eee eee 1 57,218 
. jurisdiction sof court a... oehea al a ce eee { 57,324, 57,352: 
Norris-La Guardia Anti-Injunction Act 
. Potid--réquirements secre oes) os cee ee Eee q 57,333 
aulecalsuniom activities voce. in antec aac er { 57,293, 57, 356 
Novelty merchandise apace 
maspullecard* devices” simet vss he, i eee { 57,235, 57,259, 57,260 
Nullity 
wcnodified order ...er seins. Woe es er ye eee ee { 57,275 
s<tpremature appeal <..% a5 scutes hae are ohn kk ete ok ee ee { 57,316 
SNSETVICE“ OL PLOCESS! So tht Rags 5, Nae sees ecsicus os ora a oe eae e T 57, 395 
Nut industry 
midamage suit under antitrust laws. o> acer aie eee 1 57,405 
mien 
Oil industry 
. conspiracy to enforee business hours......:.........---..+ 6: { 57,306 
Cama PE MST bar aeetes notice esdsrs = eoucen ee { 57,294, 57,358, 57,395 
. price: discrimination. 4:51.40 hee tee ee eee { Si; 361 
LE LiuSaletonsel lipase alr eae BF are acasortev 5s sacs Pepe oe q 57, 205 
Oklahoma 
Simaintenance) of damage, action=... ....44: 6. ode. See 1 57,282 
Oklahoma antitrust law 
. price discrimination to hinder competition........ sethantes 1 57,408 
Olive oil 
BRINMSLEPLeSentation . ..aaneeciene cia asa ee dyeoteaceay 1 57,314 
Optical industry 
antitrust decree: o:. eiiidaecaas MONSOON AA ae ee, Se { 57,224 
» conspiracy to refuse to sell... ..c.c...1 s0 em eek Sane { 57,371 
. cross-claim in antitrust proceeding................0...0000. 7 57,414 
. patent license agreement 
Perinit.sale requirement 4441.4. 07 eee so ey sere Ee { 57,360 
Orders _ 
erpaddingvol 502.05 oo ase ie 8 ONLI dee. ee eee { 57,291 
ansD oe 
Packers and Stockyards Act 
» review by- three-judgé-court \)..0....:< 5.5 aba ee ee q 57,362 
Paper industry 
minisleading trade:namie se. erate erica eee eee { 57,376: 
Parens patriae i 
. maintenance of antitrust suit by the State of Georgia........ { 57,344 
Parking meter industry 
HEMiSUSe-Of. Patents: «4. ssa20.nseeecceanar eaters: RE ee if 57,404 
- ¢patent monopoly. s,s. 5380 eG sites so sw a RL q 57,226 
Participation 
> COMmbINAtION, oo 44 4.c0 st sswn eee as As ee eee 1 57,278, 57,347 
Patent 
antitrust, Law. seers aeict eget aries al oak hep ee 57,334 
. dedication to publicys. cj;4sck, af ASS Go ae { 57,287, 57, 428 
Sfenforcement. .scd. ics esos eh be Oey { 57,220, 57, ‘277, 57, 287 
eexchan ge, Wyo. laa pecans 16,5 0,5. ak mR es ee q 57,394 
forfeiture, 620... 0ecetiegedieng wee. Pacer aN eee 7,319 
issuance’of licenses required... creereauy. aie tive. tae { 57,336, 57, 404 
. misrepresentation of coverage .........-...0-¢;00000- 1 57,2 210, 57, 225 
MMNISUSe: Act sud. oe oe eee 1 57,277, 57,298, 57,334, 57, 355, 57, 404 
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Patent—continued 
RETITONO DO] Vater Wee byte coy sysucigutes Bie Lecionn ce AEN AR Rd ee { 57,202, 57,319 
. extended to unpatented material............ { 57,201, 57, 226, aye 228, 
57 246, 57, 283, 57, 312 
ME DOO Meet iy cat aA, Sc, 2 ate Es a lr nee if Ve 319, 57, 329, 57, 394 
: Eo aie. free license . 
Reo er OF COUTE To inaldate %.. <0. csc ve cacao eds te cues 1 57,404 
g.. MEHIG TN potas Seco Se eae Sa Ig RE eae ete A Meee { 57,272 
Patent license agreement 
PBA TIC MCLE Mane rp rm RRl .. 6a, f-sha oa Gates uae, Wy aes hae { 57,297 
MBADOROMALE DY A COURT ty sc, eis iivainn he wekeae s ee Chee { 57,319 
MECARCU Ab OMOlLOVal t Veggie eee Ieee ea Te q 57,288 
Mecanicellation iby Gonsentadecree ~...cGuckido ese olen ela. A 1 ey 
Morsion territorial. Testrictions: <a... .2 sac. IATA REE Sataa 57,360 
MRlititattOn: KO GO. «ces i, MER THUR DORA REALE { 57,298, 57,355 
. monopoly extended to unpatented materials................. Tozs32 
BBDMICG ii MClAUSCs Nea weir ee cere. ee eben ict: 2 nae ee 1 57,272 
PPLCLUIS Al COSI CONSE a ick en cliicy nk eons eke ee ee 57,394 
MPestrainl teOintrad wnt, sont uomtne Sipne nest icheceariee. anrek 1 57,220, 57, 241 
PET ESULICCOMS hte tats di i psicuss REE Sie nor pas ote ee ee 5%, 
RMILIMtESALeWREQUITEMENL! 5 ca acm cd cau et Fa ee ee ,360 
Patent licensee 
MBIINISUISe TOL Daten tamer tet erate ac acerca a oes cies Cee { 57,210, 57,225 
Pevalicitveotspatent challenged 9.5. scsa2 ns Wes dacrrttae eee { 57,272 
Patent licensees, joint 
PTI COM TACIT Dum SeR egret Nts tn BA SE ous. re Sats Sale eee { 57,297 
Patent licensor 
. price fixing of unpatented product............. { 57,202, 57,241, 57,246 
Sestrictionvas to purchasersjof products... .......0.405 0 ee { 57,220 
BESIt TOeTeCOVEDMTOVAlIeS fo ncin cece oe tote ee { 57,272, 57, 283 
Patent suit 
Pederense: basedwon, Sherman Acts nese qatecitcice tics asta cseee { 57,336 
Patented devices 
. contracts excluding non-contracting parties from use........ 57,424 
Patentee 
meesalerpricerimaintenanCe. a. ccecaiaein aden s sas Medepedactioeaeds 1 57,334 
Petition to review 
COTETL 2S PRE Ere eee ee anne Aeon eee eeeette eter ee ‘I SAAB 
MernisdictionnorsCOUrtunc neta i oe at exci ae aoe 1 57,346 
Photo-engraving 
. agreement to enforce contract provisions.................... 1 57,419 
Photographic materials industry 
WedeniirnersineantitrustsSUlt: ooo keene coe cote cepco eos sntoree { 57,304 
Picketing 
1, TES ET Sie os een aes eee tere i ame er eae) SR ON 1 57,356 
Plaintiff 
MGoverninent aS: cfs 2... Re Bae Meio tre oie woous cache ase teas { 57,292 
Play production 
Beappiicability, of antithust lawS)....--2.ceu.cs-scen ern se { 57,278, 57,347 
Pleading 
PROLLEred AS ACVIG ENCE nies, ic wee eMIs ioe ended « Lh else 1 57,240 
Poultry handler 
deriial of license ......... et eet I OE DERI AGREES SN 1 57,362 
Briss discrimination ' 
PPAR RInStin, SEALE OF LEQIOR fic tis tune x te Bs scot i2s whararat Ors we 1 57,344 
Pehasing point System! ....5-..:-.. 1 57,263, 57,264, 57,332, 57,363, 57, 364 
MECaimaceisultmeis aaa srs oath bie ee tine tee Ws { 57, 271; 57, 361, 57, 400 
MIS COUEUS Her terc cata cree ih HERA cee SENS cope Aes ee ee ee ee 57,405 
Mer conibination Sales. ce oe eis es Gar vedere apeees q 57,227 
RUA HCO ee ee ete ee Gora earth etre aairisss d7e cto Olawe ots apenas { 57,263 
MELLOERSATID IES 5 ay IK. 6 aoe ay. de-dey eee q 57,405 
ier Waterers cine fsa sees AT, PROS. HR RIA q 57, 405 
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Price discrimination—continued 


fe Utah th air Lrade Act io cai cecdeee nee een ee ME SA PAE 

_ payment of brokerage ... . {| 57,257, 57,365, 57,383, 57,393, 57,396, 57,406 

Prin lane hal tee ee tre ene Sanne { 57,231, 57,353, 57,405, 57,408 
Price fixing 

MAS Te CEN LS meena e panto { 57,287, 57,370, 57,392, 57,410, 57,427, 57,428 

_ ‘patentee and licensees -.......-..... ER ES en | spell p/,220 

. conspiracy prohibited though no competitor hurt by practices wt 

obividente SO, oo ce eck. tee ae Ln emt 

{Roint "patent? licensees, A..:o5 Wi. a ene ee q 57,297 

Pilaw ule practicesm, sn, accsta a ce AN ee ene eee q 57,307 

WEmarket-truckmen*’s associations...) are ent een eee { 57,378 

mepatent license agreement —....e+)- seen ee ee LEA 

. unpatented products by patent licensor........ q 57,202, 57,241, 57,246 
Prices 

Meode “viclation® (eet cae a ee See eee { 57,207 

Mrefiectvol basing pointasystent s)-1s. one ae ee eee q 57,263 
Prima facie case 

aiunlawtul diserimination...... 22.04.0008 eee q 57,264, 57,364 
Prosecution 

MCITIFOMIMALION , 5. 3c) ole kesh eke tg dy nee Ae ee ky { 57,317 
Pullman car industry 

sg Sale Ole SOC lary hese ioc ce cede <a os ee J 57,426 

Ss 


Radio industry 
. misrepresentation of product 


me denialkofepe tition itor hevicw- weet eey eae T 57,252 

Radio station 

Weancellationvot-contracts) 9.4... 22 eee q 57,415 
Rail joint industry 

jeantitrust Suit] 2 Ae eset aay ewe etre oe aan eee ean { 57,287 
Railroad car industry 

nlapplicabilityeoisantitcust laws ste ee eee q 57,242 
Railroad industry 

PeColspitacy: to Trestrainstrad ear --ees eree q 57,344 

TMONOPOlY* 465 wesw CLR eee ee ee ee { 57,417 
Records 

access: py) Department of Justices =) ..) sae { 57,224, 57,287, 57,336 

mECOIMpetitomcompelledato.prodUCen sei ieee era 1 57,231 

ela DOs UNION She. 268 Aten Se oo ow oy ee aE ee ee eee q 57,222 
Recovery 

. right dependent on pecuniary loss or damage................ 1 57,358 
Refrigeration company 

SRCOMSpITAGy Fee eo ee en ac de cee ae ee ee ae q 57,255 
Refusal to sell 

. applicability of Indiana antitrust statute.................... { 57,205 

elder lit, Wp lel dl oyx teu ia 4, ee eis ce eae ae eee q 57,219, 57,224 

PAsalessirom one state tomanother ., 1) 45a oe oe q 57,409 

= used tocachieve illegaloresul€m. 4. a ae eee q 57,407 
Relator 

. lack of in damage suit ...... Le aebe dal as Oe ee { 57,282 
Removal 

S  pLrooion offense necessaryec,. = eee eee eee WeoZo52 

aestiiciency of complaint =e ngewe oe eee ee ee q 57,323 
Res judicata 

esimilar ‘charges in another court )24q.92 ne ae ae q 57,323 
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Resale price maintenance 
MUG OENCIVC COND IN atl Onlapcuanee nore he 5 oo ok ev an se, dsaesvamek q 57,338 


. contracts legalized by Utah Fair Trade Act ....:............ 1 57,217 
PECUSEGIDUCOMMESY SUCITIMT cries. 0060s oklee aoe ce et ee q 57,224 
RD AUCTIUC CMM MMMM ROM tre Wt ach r os ce sean, « Gotacous akg ME eee 1 57,334 
Restaurant business 
MERESUTANIMOLEDGACC ews he ee oh ne pam eitnn ot cite it ce oe cake eee q 57.289 
Restraint of trade 
, Silkorpel alten s 355, Soc Soar ieee ee en ee 1 57,273, 57,385 
maamacceustiiiicienthynalleseds. os .5. ue... .5 60h. . eben. Bae q 57,233 
+ CRAKCISTVGS +8 a. ce5 rg Ee a ere eee a i SOE Be 1 57,347 
price agreements between patent licensor and licensees..... q 57,241 
= DROS so excel, MaMa Ee te eae ce ANA mn Hee q 57,343 
Retail chain stores 
PE LEStraltrOlmerade sere ail: ch: ROR Sra teehee ot) 1 57,248 
Review 
» ABUT MNOS) (Coell (Garrnmssen 5o05qs000psoouumuesioees donee q 57,315 
MICeMalmotsinternvientiOn wn «Ac wnnnas oe! oe eae es a ee q 57,237 
. Packers and Stockyards Act by three-judge court........... q 57,362 
PeLUliactOnmdistiiciCcount by supreme: Court... ee en q 57, 372 
Rivets 
EVA RCON UTA CUM Tue Ra. tgs cee he et one tee hea q 57,399 
Robinson-Patman Act 
. applicable only to persons engaged in commerce............. q 57,400 
Pm CAlcezomacuoOnntOGidamagersultial. «afte sh aa ei eee { 57,271 
Pediscount on icombination Sale) occ o.- + asctss cote pee q 57,227 
whedeingaconthact mot unllawiil meee ete. soe ins aes q 57,341 
pe peoprporactual injury Hot) required on. o.oo coo sytney see q 57,263 
violation as defense in suit for sales price................... q 57,295 
Royalties 
MBCA ATION Mme Mate Tre eee etre ee ee ah Serpe Re a ns ae dates q 57,288 
. measurement under patent license agreement............... q 57,360 
suit to recover 
Bainivalidityaotepatentt-as» defenses 655.4 2 ns an na eee T 57,272 
. patent monopoly extended to unpatented articles as defense 
PRO ee ee Fe desea hich RRS ae teh Asad ahd ae ee 1 57,283 
Mma patentedsmaterialsme sue ct we tee Cea ae q 57,297 
Rubber stamps 
MEDLICCMCISCHINITAt OM .c snot yee kone et hum ticctia meee 1 57,353 
Rug industry 
BE COCK CIVIC DHA CEI CES Me hers eee aT le eee eR ea peucy chee hat q 57,291 
Rules of Civil Procedure 
MRITIVEETOSALORICS Mere eet reek cvs het hac. tne at erais) gi heepafet ew ata { 57,311 
oy 
Sales 
MD CLO WACOS ta ee rare PR te oe eras axe te ae: { 57,204, 57,269, 57,296 
» below price in fair trade contractic) swim. scteen q 57,284, 57,375 
mbelowastate minimum prices... 0) .ee esses > + eee ee q L250 
Meintenstate: < ~. 1. eae ee eeNote tons Seminal aoe as q 57,361 
_ unpatented merchandise under license agreement... .{[ 57,298, 57,355 
Sales agent 
PCOMSDINA CY Mees 5.080 cnt er fa aie Ase crates or eee q 57,303 


_ recovery of difference between contract and Code prices...... 


{ 57,328, 57,397 


Sales methods 

PRCONTISINeLOLGenSHase eins ea Cm eis bos stsesks sis sige cgt es q 57,291 
Salt industry 

. price discrimination ......... “is lh ae Ret enk Seeman Rectan ieee: q 57,365 
Samples 

, RICO GHOCHINT ETON s ape codcsou Ben ou ooeeeeoenumams ens” q 57,405 


SAM 


58,056 General Topical Index 


Search warrants 


-‘unotirequired £2. 6.28. s:a504 foes aes Se oe ee q 57,224 
Selection of customers 

PEACT EOI S ernie ee i ERS ee, ee { 57,238, 57,239 

erichteipheld? tee tenor. te keer UE Les { 57,219, 57,224, 57,343 


Sherman Antitrust Act. 
. applicability 


Sinterstate commerce in liquors. ae ee  e eee q 57,286 
intrastate. Contractis -sukc ee aa sae oe q 57,424 
SAabor disputes. «2... 4.56% oth ney Ae q 57,293 
SCATISEKOL ACEIOI MRi hic. nu eis & be Re Rec ia ee { 57,290 
. criminal section under jurisdiction of Federal Trade Commission { oy 216 
SG CEimital- Saitek Bh hy hes RG Ane to ee ee SH "307 
/ effect'of Gufttey Bituminous Coal Act =)... --...-eee ee T 57, 280 
. enjoins independent businesses from becoming associates to 
limit: competition... 2s ee eee ee eee 1 57,384 


. Interstate Commerce Commission without power to enforce. .{[ 57, 203 
. jurisdiction 


PA CONSPITACICS: nvena-aa Wane aes Mah cekotaks haya ne 1 57,306 
PSTOLelon “CONIMENCE : 4:45 ak wene eee ake ek ae eee { 57,303 
Be IMULY [CO PULL Cee oe acdsee aie Se ee arte eo { 57,289 
BEINLLELStALeSINSULANCeuEEACer ar eerie entrar eae q 57,253 
EL PUIE POSE Leen clstat ae CEC DRI Pei Sn ie { 57,407 
Shoe machinery corporation 
. monopoly in manufacture and sale..................... Sea or.o74 
Skin preparation 
m EVIGence-Of false adventisiner. aie tener he Gee eee { 57,318 
Soda ash 
MeLestraintroltrade bya cOMmpelltOrses) ieee ee ee { 57,229 
Soft drink industry 
= Vertical Agreement «lee see <..omes a Oot o ARS eee { 57,343 
Solder 
PVA Ge yaOts patent muses cst seer Sige Sins ates oe Te eee 1 57,272 
Special master 
PHdamace SUite. 6 See 0 oo dikes On ee te { 57,325 
Sponge exchange 
HEACOLLS DIE ACY Matus 0s Hee ho Ee ots Oe ea ee 1 57,236 
Sport clothing 
fimishepresentation Of PFOGlCt. = re ee Eee LP hate ioreiche { 57,261 


Statute of limitations 
. damage action 


Oklahoma 8.5 feecnyge ies ees eon ee eos eae { 57,282 
4 recovery of unpaid judgment 
awe Kansas ee oy os iaices te acyeals,« 6 oe See eae q 57,211 
Steel conduit industry 
= combination toinx prices.) eee ae ie ee eee q 57,392 
CONS Piracy: ge hecc os ee ee oa ee {| 57,369 
punvalidiclaint inidamace)stiterne neater ena ae eee { 57,422 
Steel industry 
»,conspiracy to control competitoman en ate eee ee 1 57,290 
Stoker corporation 
. consent decree enjoining unfair trade practices.............. 1 57,370 
Subpoena duces tecum 
p teturn! Of PAPeLS Sys nc cece andl ate eae 1 57,339 
Subpoenas 
., antitrust proceedings’ P5.. A4sdee Ane a ee ee 1 57,309 
Te 
Territorial division 
7 Condemned |.) kanes. ws: enero eee { 57,287, 57,303 
Testimony 
ASKEVAGENOO Sx, 020 tpn 1 57,258, 57,279, 57,308, 57,314, 57,382, 57,387 
Witnesses 8). :2.0i.F AL, See Mais Styne 1 57,382 
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Texas Antitrust Law 


conspiracy to create restrictionSiy..« vj. bovek oscid os oauee { 57,212 

ME PIiCesaG VeNtiSiNng@m ti don: he es hah: jie Dingedars § GRR ; 

MPSELECtIONLONCUSTOIMENS Mae ne as ties Cah ok eee eeeeet { 57,238, 57,239 
Theatrical industry 

meassOciation cheating, ONOPOlyie.).<t eu einer ele wash auth eae 1 57,388 
Ticket dealer 

SEIILONO MO Veber meee ok cr Ginter cco Oi cee ME A Ea { 57,268 
Titanium pigment industry 

PADALCIREPOO mene rn sonnei ee Sew cee ee 1 57,394 
Tobacco industry 

BECONGDITACY Ie canta Cees cen pn haley Go iy tland. Wor aaah ee q 57,317 
Toxite 

PeTeeIsination Ot prod UCta a eae eclosion oe eit part ee { 57,389 
Trade associations 

RAR TGCINCI Gum Senet ite ride Sita athe ey Ak ie ee ee ¥ 57,285 

PECANCellationaOmcmarte tev. cies ORE ioe se eaten one rep ee eee { 57,212 

MECISSOLUTONMN tren n ce ot ce ton ok, chun We cnt et aoe ey he { 57,378 

. enjoinment of enforcement of by-laws....................... { 57,384 

MLintenlocking adirectorates ais. t a se os oe da. Si ee ele eee { 57,427 
Trade conference rules 

PemMalvorder DOO PUbShErs 5.5 coc Aeauaieeewt aaa? aes { 57,234 
Trade name 

MEMiSleadinee a ccrts Ate athe ctiee 57,313, 57,337, 57,376, 57,423 
Trade secrets 

. disclosure not violation of antitrust laws.................... q 57,420 

MEDEOLEC TOM er testy paren ae ie Pe ear tet nah Eta tee te q 57,274 
Trademark 

MeriaiSlead im cotpare see Accs os alee ei ate hae ces iS Ree es q 57,258 

. within prohibition of Federal Trade Commission Act........ q 57,267 
Tradirg with the Enemy Act 

. action to recover patents from Alien Property Custodian..... 1 57,390 
Transportation industry 

MeaADolicabilitysor antitrustilaws vnc. aoe esis cos ake eae { 57,203 

MerectraintTOlstraded ee niet nee aaa ee deoeen { 57,273, 57,385 
Trial court " 
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